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COMMISSION  LEAFLET  No.  14 

February   I.   1913. 


Recent  Commission  Orders,    Rulings   and  Decisions 

from  the  following  States: 

California  New  Jersey 

Georgia  New  York 

Kansas  Ohio 

Maryland  Oklahoma 

Nebraska  Wisconsin 

the 

Interstate  Commerce  Comrmssion 

and 

Nova  Scotia  and  Ontario 


Note:  Tfaii  Departmeni  it  prepared  to  iumiih  Aaiociaied  Companies 
•riih  information  cottcerning  the  aciiviiies  of  all  permanent  lupcrviiinB  coro- 
miMiona  including  municipal  commissions,  smte  commissions,  tite  Interstate 
Commerce  Commifiion.  and  the  Dominion  and  Provincial    commisiioni  of 
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COMMISSION  OKDERS,  KULIN<iS  AND  DECISIONS 
DIRECTLY  AFFECTING  TELEPHONE  AND  TELE 
GRAPH  COMPANIES. 

CALIFORNIA. 

Railroad  Commission. 
Regulations  Govbbning  Clearances  and  Constbuction  at 
Cbossings  of  Railroads^  Street  Railroads,  Telegraph, 
Telephone,  Signal,  Trollbt  and  Power  Lines,  with 
Each  Other  and  with  Streets  and  Public  Highways  ; 
also  Other  Overhead  and  Side  Clearances  op  Rail- 
Bo-VDS,  Stebbt  Railroads  and  Wire  Lines. 

General  Order  No,  26. 
Approved  December  14,  igii.     Effective  January  i,  191$. 

It  is  hereby  ordered  by  the  Railroad  Commission  of  the 
State  of  California,  that  the  minimum  clearances  and  char- 
acter of  construction  hereinafter  prescribed  for  crossings  of 
railroads,  street  railroads,  telegraph,  telephone,  signal,  trolley 
and  power  lines  with  each  other  and  with  streets  and  public 
highways,  and  also  other  overhead  and  side  clearances  of 
railroads,  street  railroads  and  wire  lines,  shall  hereafter  be 
observed  in  this  State  unless  otherwise  authorized  or  directed 
by  this  Commission. 

CLEARANCES. 
1.     Railroads  and  Street  Railroads. 

a.  When  railroads,  street  railroads,  streets  or  public  high- 
ways cross  above  railroads,  or  street  railroads  which 
transport  or  propose  to  transport  standard  freight 
cars,  a  minimum  overhead  clearance  above  the  top  of 
rails  shall  be  provided  of  22  feet.  When  such  cross- 
ings are  above  street  railroads  which  do  not  trans- 
port or  propose  to  transport  standard  freight  cars, 
such  minimum  clearance  shall  be  19  feet;  provided, 
that  when  such  street  railroads  are  on  streets  or  pub- 
lic highways,  such  minimum  clearance  shall  b^-Xii 
/eet.  '      ^ 
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b.  When  telegraph,  telephone  or  signal  lines,  or  power 
lines  of  not  exceeding  600  volts,  cross  above  railroads 
or  street  railroads,  a  miDimam  clearance  of  25  feet 
shall  be  provided,  escept  that  the  clearance  above 
trolley  wires  and  trolley  feeders  hereinafter  specified 
(section  1-d)  shall  in  all  cases  be  observed. 

e.  When  power  lines,  other  than  trolley  wires  and  trolley 
feeders,  which  transmit  power  at  from  600  to  15,000 
volts,  cross  above'  railroads  or  street  railroads,  the 
minimum  clearance  shall  be  2S  feet.  When  such  lines 
transmit  power  in  excess  of  15,000  volts,  the  mini- 
mum clearance  shall  be  $4  feet. 

Note. — Provided  that  this  minimum  clearance  of  34  feet  shall  be 
suflkient  that  under  no  circumstances  can  said  lines  of  voltage 
higher  than  15,000  volts,  in  case  of  breakage  thereof  or  otherwise, 
come  in  contact  with  lines  of  less  than  15,000  volts  or  fall  within 
a  distance  of  10  feet  from  the  surface  of  any  street  or  public 
highway.  The  clearance  of  34  feet  is  prescribed  strictly  as  a 
minimum  and  in  all  cases  when  this  minimum  is  not  sufficient:  to 
comply  with  the  provisions  of  the  act  of  the  legislature  entitled, 
"An  act  regulating  the  placing,  erection,  use  and  maintenance  of 
electric  poles,  wires,  cables  and  appliances,  and  providing  the 
punishment  for  the  violation  thereof,"  approved  April  22,  1911, 
the  provisions  of  this  act  shall  take  precedence  over  this  order. 

d.  When  trolley  wires  or  trolley  feeders  cross  above  rail- 

roads or  street  railroads,  a  minimum  overhead  clear- 
ance shall  be  provided  of  22  feet,  or  otherwise  as 
specified  in  section  5  of  this  order. 

e.  The  minimum  overhead  clearance  above  the  rails  of 

railroads,  and  street  railroads  which  transport  or 
propose  to  transport  standard  freight  cars,  for 
bridges,  tunnels  and  other  overhead  structures,  shall 
be  22  feet. 

f.  The  minimum  side  clearance  on  each  side  of  the  center 

line  of  railroads  and  street  railroads,  for  tunnels  and 
bridges,  shall  be  7Y>  feet;  for  water  stations,  fuel 
stations,  pole  lines  and  all  other  side  structures,  such 
clearances  shall  be  8  feet,  except  in  case  of  double 
track  electric  railroads  with  center  pole  construction, 
when  such  minimum  clearance  shall  be  7l^  feet.  For 
narrow  gauge  railroads  and  street  railroads,  the 
r.-,:...dbvC00J^Ic 
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miDlnLum  clearance  between  the  side  of  tbe  widest 
car  and  any  side  structure  aball  be  SO  inches. 

ff.  The  minimum  clearance  between  the  center  line  of 
yard  and  industrial  tracks  of  standard  gauge  rail- 
roads aiid  street  railroads,  and  the  sides— or  nearest 
projection — of  buiidings  and  structures,  including 
platforms  of  height  greater  than  4  feet  above  the  top 
of  rail,  shall  be  81/2  feet.  For  platforms  4  feet  or  less 
and  exceeding  1  foot  in  height,  such  minimum  clear- 
ance shall  be  6%  feet.  For  platforms  less  than  1  foot 
in  height,  such  minimum  clearance  shall  be  4y^  feet. 
For  narrow  gauge  railroads  and  street  railroads,  tbe 
minimum  clearance  between  the  side  of  the  widest  car 
and  any  structure  shall  be  in  the  first  case  given  above 
^2  inches,  in  the  second  case  18  inches,  and  in  the 
third  case — even  with  the  side  of  the  car. 

h.  The  minimum  distance  between  the  center  lines  of 
parallel  tracks  of  standabd  gauge  bailboadb, 
measured  at  right  angles  thereto,  shall  be  IS  feet,  ex- 
cept that  for  house  tracks  and  team  tracks  such 
distance  may  be  11^2  /cct.  For  nabbow  gauob  bail- 
BOADS,  such  distance  shall  be  sufficient  to  provide  a 
clearance  between  the  sides  of  the  widest  cars,  in  the 
first  case  of  not  less  than  SG  inches,  and  in  the  second 
case  of  not  less  than  18  inches. 

i.  The  minimum  distance  between  the  center  lines  of  all 
tracks  of  standabd  qavqb  stbeet  bailboads  shall  be 
11Y_>  feet.  For  nabbow  gauge  street  bailboads  such 
distance  shall  be  sufficient  to  provide  a  clearance  be- 
tween the  sides  of  the  widest  cars  of  not  less  than 
S8  inches. 

j.  The  minimum  distance  at  crossings  between  the  end  of 
the  third  rail  of  electric  railroads  and  the  nearest  rail 
of  other  railroads  or  street  railroads,  shall  be  8  feet. 

Streets  and  Public  Highways. 

a.  Railroads  and  street  railroads  which  cross  above 
streets  and  public  highways,  shall  have  a  minimnm 
overhead  clearance  above  the  surface  of  such  streets 
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or  highways  of  I4  feet;  and  a  minimum  side  clearance 
between  abutments  or  supports,  when  one  span  is 
used,  of  20  feet;  and  a  minimum  side  clearance,  when 
two  or  more  spans  are  used,  each  of  J2  feet.  \Vhen 
such  streets  or  public  highways  are  'occupied  by  rail- 
roads or  street  railroads,  the  minimum  overhead 
clearance  shall  be  as  specified  hereinbefore  in  section 
l-o.  When  the  street  or  public  highway  is  occupied 
by  one  track,  the  minimum  horizontal  distance  be- 
tween abutments  or  supports  shall  be  28  feet,  and 
when  there  is  more  than  one  track,  an  additional  dist- 
ance shall  be  added,  for  each  track,  of  IS  feet, 
b.  Telegraph,  teleplione  and  signal  lines,  and  power  lines 
of  not  exceeding  600  volts,  ■yhich  cross  above  streets 
or  public  highways,  shall  have  a  minimum  overhead 
clearance  above  the  surface  thereof  of  20  feet;  x>ower 
lines  of  from  600  to  15,000  volts,  2^  feet;  power  lines 
of  above  15,000  volts,  30  feet;  and  trolley  wires  and 
trolley  feeders,  19  feet.  The  minimum  clearances  for 
such  lines,  above  railroads  and  street  railroads  wliich 
occupy  streets  and  public  highways,  hereinbefore 
specified  in  section  1,  shall  in  all  cases  be  observed. 

Telegraph,  Telephone  and  Signal  Lines. 

Telegraph,  telephone  and  signal  lines,  at  crossings 
with  other  telegraph,  telephone  or  signal  lines,  shall 
have  a  minimum  clearance,  above  or  below  such  lines, 
of  2  feet,  unless  suitably  supported  to  prevent  contact; 
above  trolley  wires  or  trolley  feeders,  4  feet,  except  for 
properly  protected  cables,  when  2  feet  will  be  per- 
mitted ;  below  power  lines  of  600  volts  or  less,  2  feet; 
below  power  lines  of  from  600  to  6,600  volts,  ^  feet; 
below  power  lines  of  from  6,600  to  li>,000  volts,  6  feet, 
and  below  powers  lines  of  exceeding  15,000  volts,  8 
feet,  subject  to  the  conditions  set  out  in  note  to  sec- 
tion 1-c. 

Power   Lines — Other  than   Trolley  Wires  and  Trolley 
Feeders. 
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o.  Power  lines,  other  than  trolley  wires  and  trolley 
feeders,  of  not  exceeding  600  volts,  shall  have  a  mini- 
mum clearance  above  rails  at  crossings  with  railroads 
and  street  railroads  of  25  feet;  ahove  streets  and  pub- 
lic highways,  20  feet;  above  telegraph,  telephone  and 
signal  lines,  2  feet;  above  or  below  other  power  lines 
of  not  exceeding  6U0  volts,  unless  suitably  supported 
to  prevent  contact,  2  feet;  above  all  trolley  wires  and 
trolley  feeders,  4  feet;  above  or  below  power  lines  of 
from  600  to  6,600  volts,  4  f^^tJ  below  other  power 
lines  of  from  6,600  volts  to  15,000  volts,  4  feet;  below 
other  power  lines  of  exceeding  15,000  volts,  8  feet. 
subject  to  the  conditions  set  out  in  note  to  section 
1-c;  and  above  all  buildings  and  structures,  4  f^et. 

h.  Power  lines — other  than  trolley  wires  and  trolley 
feeders,  of  from  600  to  15,000  volts,  shall  have  a 
minimum  clearance  above  rails  at  crossings  with  rail- 
roads and  street  railroads,  of  2&  feet;  above  streets 
and  public  highways,  24  feet;  above  telegraph,  tele- 
phone and  signal  lines,  for  power  lines  of  from  600  to 
6,600  volte,  4  feet,  and  for  power  lines  of  from  6,600 
to  15,000  volts,  6"  feet;  above  or  below  other  power 
lines  of  not  exceeding  600  volts,  4  feet;  above  or  below 
other  power  lines  of  from  600  to  15,000  volts,  6  feet; 
below  other  power  lines  of  exceeding  15,000  volts,  8 
feet,  subject  to  the  conditions  set  out  in  note  to  sec- 
tion 1-c;  and  above  all  buildings  and  structures,  6 
feet. 

c.  Power  lines  of  exceeding  15,000  volts  shall  have  a 
minimum  clearance  above  rails  at  crossings  with  rail- 
roads and  street  railroads  of  34  feet;  above  streets  and 
public  highways,  30  feet;  above  telegraph,  telephone 
and  signal  lines,  8  feet;  above  other  power  lines  of  not 
exceeding  15,000  volts,  8  feet;  above  or  below  other 
power  lines  of  exceeding  15,000  volts,  8  feet;  and 
above  all  buildings  and  structures,  8  feet.  All  of  the 
provisions  of  this  paragraph  c  are  subject  to  the  same 
conditions  set  out  in  note  to  section  1-c. 
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5,     Trolley  Wires  and  Trolley  Feeders. 

Trolley  wires  and  txollej  feeders  of  railroads,  and 
street  railroads  which  transport  or  propose  to  trans- 
I>ort  standard  freight  cars,  shall  have  a  minimum 
clearance  above  their  own  rails  of  22  feet,  and  of  other 
street  railroads  19  feet;  provided  that  at  the  under- 
grade crossings  mentioned  in  section  1-a  maximum 
clearances  of  trolley  wires  above  rails  shall  be  se- 
cured under  the  conditions  therein  specified.  Such 
trolley  wires  and  trolley  feeders  shall  have  a  minimum 
clearance  at  crossings  above  the  rails  of  other  raii- 
roada,  and  street  railroads  which  transport  or  pro- 
pose to  transport  standard  freight  cars,  of  22  feet; 
and  above  other  street  railroads,  11)  feet.  Trolley 
wires  and  trolley  feeders  shall  have  minimum  clear- 
ances below  telegraph,  telephone,  signal  and  power 
lines  as  hereinbefore  provided. 

CONSTRUCTION  OF  WIRE  LINES. 

6.  The  minimum  clearances  for  wire  lines  hereinbefore 
provided  shall  have  reference  to  clearances  which  will  obtain 
under  the  most  unfavorable  ccmditious  of  temperature  and 
loading.  When  constructing  lines  commonly  called  "drops" 
or  "low  voltage  service  wires"  the  clearances  specified  above 
streets  and  public  highways  shall  apply  to  the  entire  distance 
between  the  curb  lines.  "Drops"  or  "low  voltage  service 
wires"  may  pass  above  or  below  other  power  lines  of  less  tlian 
6,600  volts  at  the  clearances  hereinbefore  specified. 

7.  When  "buck  arm"  construction  is  used,  the  clearance 
between  the  wires  of  the  main  and  branch  line  may  be  the 
same  as  the  separation  of  the  wires  on  tbe  arm  from  which 
the  branch  line  is  taken,  increasing  the  specified  clearance 
between  line  wires  (where  more  than  two  cross  arms  are 
used)  by  the  same  amount. 

8.  When  telegraph,  teleplione  and  signal  lines,  and  power 
lines  of  less  than  15,000  volts,  cross  railroads  and  street  rail- 
roads, and  wooden  poles  are  used,  spans  shall  hot  exceed 
200  feet.  In  all  cases  the  best  selected  poles  shall  be  used 
for  such  crossings  of  minimum  diameter  not  less  than  8  c 
inchea     For  power  lines,  the  same  factors  of  safety  shall 
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be  observed  as  prescribed  in  tbe  "Specifications"  referred  to. 
hereinafter  in  section  9.  Double  crosa  arm  constraction 
shall  be  used  in  all  cases  and  all  poles  or  towers  at  crossings 
shall  be  suitably  and  securely  guyed  to  prevent  wires  from 
sagging. 

9.  All  power  lines  transmitting  power  at  15,000  volts  and 
in  excess  thereof,  and  which  cross  over  railroads,  street  rail- 
roads, telegraph,  telephone,  signal  and  other  power  lines, 
shall  be  constructed  to  conform  to  the  "specifications  for 
overhead  crossings  of  electric  light  and  power  lines,"  adopted 
at  tbe  present  time  by  the  Joint  Committee  of  the  National 
Electric  Light  Association,  American  Institute  of  Electrical 
Engineers,  the  American  Electric  Railway  Association,  the 
Association  of  Railway  Telegraph  Superintendents,  and  the 
American  Railway  Engineering  and  Maintenance  of  Way 
Association,  in  so  far  as  the  same  are  not  in  conflict  with 
any  of  the  provisions  of  chapters  499  and  500  of  the  Statutes 
of  the  State  of  California  of  1911,  and  except  further  that 
the  clearances  hereinbefore  provided  in  this  order,  together 
with  the  restrictions  thereon,  shall  be  observed.  And  further 
provided  that  in  those  sections  of  this  State  where  low  tem- 
perature and  ice  loads  do  not  obtain,  the  specifications  above 
mentioned  may  be  modified  to  suit  Uieee  conditions,  provided 
that  the  prescribed  factors  of  safety  are  observed. 

As  an  alternative  for  the  contruction  prescribed  in  the 
above  specifications,  poles  of  such  length  may  be  used  for 
tbe  crossing  spans  that  a  wire  breaking  at  any  point  in  the 
crossing  span  will  swing  clear  of  the  wire  leads  beneath. 
As  a  further  alternative,  conditions  permitting,  when  such 
power  lines  cross  telegraph  or  telephone  lines,  the  latter  may 
be  placed  underground  at  the  crossing  span. 

This  order  applies  only  in  cases  in  which  this  Commission 
has  jurisdiction. 

This  order  shall  be  effective  on  and  after  January  1,  1913. 

Dated  December  14, 1912. 

Note.— It  will  be  understood  that  this  Commission  adopts  the  Specifica- 
tions at  present  issued  by  the  Joint  Committee  above  named,  and  any  change, 
modification  or  alteration  in  same  which  may  hereafter  be  issued  or  adopted 
by  said  Joint  Committee  will  not  be  applicable  to  the  matters  contained  in 
this  order  until  submitted  to  and  approved  in  formal  order  by  this  Com 
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In  the  Matteb  of  the  ArrucAtioN  ok  the  Boseville  Home 
Telephone  Company  fob  Peemission  to  Raise  Theie 
"Rental  Chabge  on  Faemebs'  Lines  from  Twenty-five 
Cents  per  Month  to  Fifty  Cents  pee  Month." 

Application  No.   123 — Decision    No.  375. 

Decided  December  30,  ifiis. 

■■   Increase  of  Rate  Denied — Excessive  Operating  Expenses. 


Upon  application  for  permission  to  increase  the  monthly  rental  for  tele- 
phone service  on  certain  farmers'  lines,  it  appeared  that  the  applicant  had 
taken  over  the  lines  in  question  from  The  Pacific  Telephone  and  Telegraph 
Company  and  was  giving  a  more  comprehensive  service,  which  was  likewise 
more  expensive  in  point  of  operation,  especially  with  reference  to  the  item 
of  sub-stations. 

Held:  That  the  rate  in  effect  was  in  accord  with  the  usual  rate  throughout 
the  state  tor  like  service,  that  the  difficulty  which  was  the  basis  of  the 
application  was  primarily  traceable  to  operating  conditions  and  that  there 
was  no  reason  why  unreasonable  burdens  due  to  the  operating  conditions  of 
public  utilities  should  be  shifted  arbitrarily  to  rate-payers,  it  being  incumbent 
on  telephone  companies  to  correct  such  diflicukies  in  order  that  they  might 
not  be  a  factor  in  any  alleged  necessity  for  increased  rates. 

The  application  was,  accordingly,  dismissed.* 

L.  L.  King  and  G.  M.  Uannish,  for  applicants. 


GOEDON,  Commissioner: 

■  Tliis  application  is  for  permissioii  to  raise  the  monthy 
rental  for  telephone  service  on  certain  farmers'  lines  op- 
erated by  the  Boseville  Home  Telephone  Company,  Boseville, 
Placer  County,  California. 

*  Editor's  headnote. 
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Thirteen  stations  are  coocemed  in  the  proposed  raise, 
involving  a  prospective  increased  revenue  of  f39.00  per  year. 
The  testimony  discloses  the  fact  that  the  Roseviile  Home 
Telephone  Company  is  a  corporation  which  took  over  the 
responsibilities  of  telephone  service  in  and  about  Roseviile 
from  The  Pacific  Telephone  and  Telegraph  Company.  It  is 
apparent  that  the  system  as  conducted  by  the  local  company 
gives  a  more  comprehensive  service  and  is  likewise  more  ex- 
pensive In  operation  from  the  standpoint  of  service,  plant, 
and  equipment,  with  particular  reference  to  the  item  of 
substations,  than  under  the  administration  of  the  larger 
company. 

If  these  facts  only  were  considered,  there  would  appear 
to  be  reason  in  the  petition  of  this  company  for  an  advance 
of  the  farmer  line  rate  now  under  consideration. 

The  Roseviile  Home  Telephone  Company  is  operating  an 
exchai^e  of  approximately  139  stations,  and  the  rate  apply- 
ing for  the  so-called  farmer  line  service  is  in  accord  with 
the  osual  rate  throughout  the  State,  although  under  cir- 
cumstances somewhat  differeiit  than  are  usual.  While  the 
local  conditions  offer  some  justification  for  alteration  in  this 
case,  it  would  appear  that  this  is  not  the  principal  source  of 
difficulty.  The  company  has  not  sought  relief  primarily  in 
the  right  direction. 

There  is  no  reason  why  unreasonable  burdens  due  to  the 
operating  conditions  of  public  utilities  should  arbitrarily  be 
shifted  to  rate  payers,  and  it  is  incumbent  on  the  telephone 
companies  to  correct  such  difficulties  in  order  that  they  may 
not  be  a  factor  in  any  alleged  necessity  for  increased  rates. 
I,  therefore,  recommend  the  following  order: 

ORDER. 

Roseviile  Home  Telephone  Company  of  Roseviile,  Placer 
County,  California,  having  applied  to  this  Commission  for 
permission  to  increase  the  telephone  rates  charged  on  cer- 
tain so-called  farmers'  lines  served  from  the  Roseviile  ex- 
change, alleging  that  such  increase  was  necessary  in  order 
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tbat  the  cMupany  migkt  receive  an  adeqimte  income,  and  a 
pHblie  hearing  having  been  held  upon  this  application  and 
it  appearing  from  the  evidence  introduced  at  the  hearing 
and  from  an  iovestigatioiB  hj  the  Commission  that  the  dif&- 
culty  which  is  the  basis  of  this  application  is  primarily 
traceable  to  operating  conditions. 

/(  is  hereby  ordered,  That  the  Roseville  Home  Telephone 
Company  be  denied  permission  to  raise  the  rates  as  requested 
in  the  application  in  this  proceeding. 

The  order  of  this  Commission  in  this  proceeding  must 
not  be  taken  as  an  approval  of  the  existing  farmer  line  rates 
of  applicant. 

The  forgoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  30th  day  of  De- 
cember, 1912. 


In  the  Mattbb  of  the  Application  of  Southwestbbn  Home 
Telephone  Company  of  Redlands,  to  Raise  Tblbphonb 
Rates. 

Application  No.  286— Decision  No.  376. 

Decided  December  3°,  191^- 

Increase  of  Rate — Maiotenance  by  Subscribers. 


Upon  application  to  increase  the  monthly  charge  for  telephone  service 
from  $1.00  to  $1.50. 

Held:  That,  considering  the  investment  and  the  service  rendered,  the 
$1.50  rate  will  be  reasonable  under  the  conditions  of  the  proposed  contract 
submitted  with  the  application,  which  provides  for  maintenance  by  the  sub- 
scribers,* 

Charles  A.  Rolfe,  for  applicant. 

J.  J.  Prendergast,  G.  E.  McEuen,  D.  A-  Haslam,  for  tele- 
phone users. 


*Ed  ■tor's  headnote. 
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GoKDON,  Commiaaioner: 

This  application  is  for '  permission  to  raise  the  monthly 
chaise  for  telephone  service  on  certain  specified  lines  out  of 
San  Jacinto  to  Winchester,  in  Biverside  County,  Oalifornia, 
from  $1.00  per  month  to  (1.50  per  month. 

The  proposed  change  in  rate  is  applicable  to  a  condition  ■ 
entirely  locaL  The  lines  involved  represent  an  investment 
by  the  telephone  company,  and  the  company  also  furnishes 
the  substation  equipment,  but  thus  far  maintenance  charges 
have  been  borue  by  the  subscribers. 

It  is  apparent  to  me  that  the  (1.00  rate  formerly  in  effect 
has  not  been  a  fair  rate,  nor  is  the  rate  requested  unreason- 
able, considering  the  investment  and  the  service  rendered, 
and  the  rate  requested  will  be  reasonable  under  the  conditions 
of  the  proposed  contract  submitted  with  this  applicatiou, 
which  will  provide  for  a  continuance  of  maintenance  by  the 
subscribers. 

I,  therefore,  recommend  that  applicant  be  permitted  to 
put  into  effect  the  rate  of  fl.50  per  month  under  the  terms 
incorporated  In  the  proposed  contract,  this  recommendation 
to  be  considered  as  applicable  to  the  particular  circum- 
stances developed  in  this  case.  I  submit,  herewith,  the  follow- 
ing form  of  order : 

ORDER. 

The  Southwestern  Home  Telephone  Company,  of  Bedlands, 
having  applied  to  this  Commission  for  permission  to  raise 
its  monthly  rental  for  telephone  service  on  two  specified 
circuits,  extending  from  its  San  Jacinto  office  to  the  town 
of  Winchester,  in  Riverside  County,  California,  from  $1.00 
to  (1.50  per  month  under  terms  as  set  out  in  a  proposed 
contract  accompanying  their  application,  and  it  appearing 
from  the  testimony  taken,  together  with  the  investigation  by 
this  Commission,  that  said  proposed  advanced  rate  is  not 
unreasonable,  under  the  circumstances  involved,  and  a  public 
hearing  having  been  held  on  this  application, 
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/(  it  hereby  ordered,  That  tlie  Southwestern  Home  Tele- 
phone Company,  of  Bedlands,  be  and  it  hereby  is  authorized 
to  advance,  on  and  after  January  1, 1913,  the  monthly  charge 
for  telephone  serrice  on  the  lines  from  San  Jacinto  to  Win- 
chestfip,  Rirerside  County,  California,  from  fl.OO  to  fl.50 
per  month. 

The  conditions  under  which  this  service  is  to  be  rendered 
at  the  advanced  rate  of  f  1.50  per  month  shall  be  substantially 
those  as  set  out  in  the  proposed  contract  filed  with  said  appli- 
cation. It  must  be  understood  that  this  order  applies  to  this 
particular  instance  and  is  not  to  be  taken  as  a  general 
precedent. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  30th  day  of  De- 
cember, 1912. 


In  thh  Mattbb  op  the  Application  of  W.  H.  Moffettt  & 
Son  of  Lemon  Cove,  California,  fob  Pbemission  to 

INOKF^SB  of  the  MONTHLY  RATE  ON  LiNES  6  AND  7  IN 

Lemon  Cove,  Califobnia. 

Application  No.  71 — Decision  No.  377. 

Decided  December  30,  igti. 

Increase  of  Rate — Inadequate  Return. 

Upon  application  for  authority  to  increase  the  rates  for  Farmer  Line 
Service  from  30  cents  to  SO  cents  per  month, 

tield:  That  the  existing  charge  of  30  cents  was  not  compensatory  under 
the  conditions  existing  at  Lemon  Cove;  that  although  the  increase  requested 
was  small,  it  would  be  a  material  and  actual  factor  in  maintaining  the  tele- 
phone system  on  a  compensatory  basis.  The  application  was,  therefore, 
granted.* 

W.  H.  Moffett  and  J.  A.  Moffett,  for  applicant. 
•Editor's  headnote. 
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Gordon,  Commissioner: 

This  is  an  application  by  W.  H.  Moffett  &  Son,  for  an 
order  of  tbis  Commission  authorizing  an  increase  in  the 
rates  charged  by  applicant  for  telephone  service  rendered 
upon  two  of  applicant's  lines,  namely,  No.  6  and  No.  7. 

The  present  rate  on  these  lines  is  30  cents  per  month  and 
applicant  desires  to  be  permitted  to  charge  50  cents  per 
month.  The  service  upon  which  the  increase  is  desired  is, 
in  all  respects,  similar  to  what  is  commonly  defined  Farmer 
Line  Service.  The  duties  and  responsibilities  of  building  and 
maintaining  lines  are  divided  between  the  telephone  company 
and  the  subscribers.  This  is  a  class  of  service  which  is  fre- 
qnently  more  or  less  unsatisfactory  because  of  this  divided 
responsibility,  but,  on  the  other  hand,  it  is  a  class  of  service 
frequently  available  in  rural  communities  which  cannot 
develop  a  different  class  of  service.  A  rate  of  50  cents  per 
month  is  not  an  unreasonable  charge  under  the  circumstances 
existing  at  Lemon  Cove,  as  the  duties  involved  in  this  par- 
ttcular  service  are  essentially  those  of  central  office  switch- 
ing combined  with  the  partial  responsibility  for  line  main- 
tenance. Evidence  was  produced  at  the  hearing  which 
showed  that  the  existing  charge  of  30  cents  for  this  serv- 
ice is  not  compensatory  under  the  conditions  existing  at 
Lemon  Cove,  and  while  the  increase  requested  is  small,  it 
will  be  a  material  and  actual  factor  in  maintaining  this  tele- 
phone system  on  a  compensatory  basis.  It  was  neither 
alleged  nor  indicated  by  the  evidence  introduced,  that  the 
charge  of  50  cents  elsewhere  obtaining  upon  this  system  for 
similar  service  was  not  fair  and  equitable  in  view  of  the 
duties  and  responsibilities  involved.  Under  these  circum- 
stances, I  recommend  that  applicant  be  allowed  to  put  the 
increased  rate  into  effect. 

I  submit  herewith  the  following  form  of  order : 

ORDEE. 

W.  H*.  Moffett  &  Sod  having  applied  to  this  Commission 
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for  an  order  permitting  applicant  to  put  into  effect  a  rate 
of  50  cents  per  month,  payable  in  advance,  for  the  service 
rendered  on  Farmer  Lines  No.  6  and  No.  7,  in  order  that  the 
rate  charged  by  applicant  for  thra  class  of  s^vlce  may  be 
nniform  and  compensatory,  and  a  public  hearing  having 
been  duly  held  upon  this  application, 

It  Is  hereby  ordered,  That  W.  H.  Moffett  &  Bon  be,  and  it 
'hereby  is,  authorized  to  put  into  effect  on  and  after  January 
1, 1913,  a  rate  of  50  cents  per  month,  payable  in  advance,  for 
■service  rendered  on  Farmer  Lines  No.  6  and  No.  7. 

The  authority  herein  granted  must  not  be  taken  as  a  final 
approval  of  the  rates  authorized,  inasmuch  as  the  same  may 
at  any  time  be  affected  by  further  orders  of  this  Commission 
having  to  do  with  the  class  of  service  involved. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  SOth  day  of  De- 
cember, 1912. 


In  the  Mattbe  of  the  Application  op  Ebl  Rivbb  and 
Southern  TELErHONE  CosfPANY,  of  FeendalEj  Hum- 
boldt County,  California,  fob  an  Obdbe  Authobizing 
THE  Filing,  Pubucation  anu  Application  of  Cebtain 
Telephone  Kates  in  Lieu  of  the  Rates  Filed  with  the 
Railroad  Commission  on  April  10,  1912,  and  the  Sup- 
plements Theeeto  Filed  on  May  2,  1912,  and  June 
20,  1912. 

Application  No.  184 — Decision  No.  378. 

Dated  December  30,  1912. 

Standard  Rates, 

The  Commission  denied  this  application,  the  effect  of  granting  which 
would  be  to  establish  a  uniform  schedule  of  rates  for  the  applicant's 
service,  and  ordered  the  applicant  to  continue  the  existing  system  of  charges, 
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previooBly  authorized  by  the  Commission,  under  which  the  applicant 
cbaiging  the  rates  in  effect  on  October  10,  1911,  except  f( 
to  which  another  rate  was  applied.* 

A.  W.  Blackburn,  for  applicants. 

REPORT. 

GOBDON,  Commissioner: 

This  application  is  "for  an  order  authorizing  the  filing, 
publication  and  application  of  certain  telephone  rates  in  lieu 
of  the  rates  Qled  with  the  Railroad  Commission  on  April  10, 
1912,  and  the  supplements  thereto  filed  on  May  21,  1912, 
and  June  20, 1912." 

In  effect  the  granting  of  this  application  would  he  the 
application  of  the  uniform  schedule  of  rates  which  this  com- 
pany asserts  is,  and  seeks  to  have  recognized  as,  the  standard 
rates  covering  their  service.  In  so  far  as  the  effectiveness  of 
the  so-called  standard  rates,  constituting  the  rates  filed  on 
April  10,  1912,  with  this  Commission,  is  concerned  they  are 
in  full  force  and  effect  as  far  as  they  were  actually  applied 
on  October  10,  1912.  Following  the  precedent  already 
established  by  this  Commission,  they  are  recognized  as  the 
rates  applicable  in  the  case  of  new  business  and  in  the  case  of 
such  subscribers  as  may  change  their  location  and  thereby 
place  themselves  in  the  attitude  of  new  subscribers. 

Boch  rates  as  were  in  effect  on  October  10,  1911,  as  may 
dive^e  from  these  so-called  standards  are  fully  provided  for 
by  this  Commission's  General  Order  No.  ISf,  and  the  present 
application  is  in  effect  a  petition  for  permission  to  arbitrarily 
apply  to  these  the  standard  schedules  referred  to. 

The  evidence  discloses  that  the  Eel  River  and  Southern 
Telephone  Company  is  operating  a  plant  bought  from  The 
Pacific  Telephone  and  Telegraph  Company,  and  is  operat- 
ing In  a  field  by  virtue  of  contract  relations  with  The  Pacific 
Telephone  and  Telegraph  Company,  and  that  such  purchase 
was  made  and  such  contract  entered  into  without  any  ade- 

•Editor**  headnote. 

fSee  Commission  Leaflet  No.  5,  page  3. 
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.quate  distinction  being  made  as  to  certain  existing  equities 
in  tlie  plant  concerned.  It  waa  nnqueatiouably  demonstrated 
tbat  many  of  the  conditions,  based  upon  former  investments 
made  by  individuals  in  plant  now  being  used  to  render  the 
service  involved,  invalidated  this  company's  claim  to  the 
right  of  generally  applying  their  so-called  standard  rates, 
in  lieu  of  rates  as  they  existed  on  October  10, 1911. 
I  submit  herewith  the  following  form  of  order: 

ORDEE. 

The  Eel  River  and  Southern  Telephone  Company,  of 
Ferndale,  Humboldt  County,  California,  having  made  appli- 
cation "for  an  order  authorizing  the  filing,  publication  and 
application  of  certain  telephone  rates  in  lieu  of  the  rates 
filed  with  the  Railroad  Commission  on  April  10,  1912,  and 
the  supplements  thereto  filed  on  May  21,  1912,  and  June 
20, 1912,"  and  a  public  hearing  having  been  held  thereon, 

It  is  hereby  ordered,  That  the  application  of  the  Eel  River 
and  Southern  Telephone  Company  be  and  the  same  hereby 
is  denied,  and  that  applicant  be  and  it  hereby  is  directed  to 
continue,  until  the  further  order  of  this  Commission,  in  full 
force  and  effect  such  rates  as  were  in  effect  on  October  10, 
1911,  for  the  several  classes  of  telephone  service  involved. 

And  be  it  further  ordered,  That  for  new  business,  or  such 
business  as  may  be  so  regarded  by  virtue  of  a  new  location  on 
the  part  of  existing  subscribers,  the  Eel  River  and  Southern 
Telephone  Company  shall  apply  the  rates  heretofore  filed 
with  tins  Commission  on  April  10,  1912,  constituting  its  so- 
called  standard  rates  for  the  several  classes  of  service  in- 
volved. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  30th  day  of  De- 
cember, 1912. 
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In  the  Matter  of  the  Appucation  of  E.  W.  Cbosby,  Doing 
Business  undee  the  Name  of  Keedlbt  Telephone  Com- 
pany, FOB  PeEMISSION  TO  ADJUST  TELEPHONE  RATES. 

Application  No.  171 — Decision  No.  379. 

Decided  December  so,  1912. 

Standard  Rates — Deviations  Therefrom. 

Upon  application  to  adjust  telephone  rates,  involving  an  increase  in  the 
rales  (1)  for  exchange  service  and  (2)  for  farmer  line  service  in  the 
instances  where  deviations  from  the  standard  rates  existed, 

Held:  1.  With  respect  to  (he  rates  for  exchange  service  that,  owing  to 
the  fact  that  some  subscribers  have  equities  in  the  lines  over  which  they 
are  receiving  service,  the  existing  discrepancies  in  rates  are  not  necessarily 
indicative  of  discrimination,  and  that  the  applicant  should  continue  the  service 
under  the  exisiiing  rates  throughout  the  natural  life  of  the  existing  lines,  or 
until  such  time  as  the  equities  in  the  investment  involved  can  be  definitely 
determined. 

2.  With  respect  to  the  rates  for  fanner  line  service,  that,  since  the  rate 
for  farmer  line  service  is  reasoiable  for  lines  owned  by  subscribers  and  the 
company  is  willing  to  apply  this  rate  to  lines  owned  by  it,  there  is  no  reason 
for  continuing  deviations  from  the  standard  rate. 

The  application  was  accordii^ly  denied  with  respect  to  exchange  service, 
and  granted  with  respect  to  farmer  line  service.* 

E.  W.  Crosby,  for  applicant. 

R.  J/.  Reid,  J.  H.  Duff,  J.  J.  Kolb,  E.  K.  Smith,  O.  D. 
Lyon,  proteBtants.  ■ 

BEPOKT. 
GoBDON,  Commissioner: 

This  is  an  application  by  E.  W.  Crosby  for  permission  to 
adjust  telephone  rates  upon  the  system  which  he  is  con- 
ducting under  the  name  of  the  Keedley  Telephone  Company. 
The  proposed  adjustment  involves  an  increase  of  rates  on 
two  separate  classes  of  service,  namely,  exchange  service 
and  farmer  line  service.  I  will  consider  these  two  services 
separately. 

The  adjustment  of  rates  requested  will  result  in  raising 
•Editor')  headaote.  -,  . 
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the  rate  now  collected  from  six  exchaoge  subscribers.  The 
general  question  of  the  reasonableness  of  the  existing  ex- 
change rates  is  not  raised  nor  considered  in  this  application. 
The  application  merely  alleges  that  the  deviation  from  the 
standard  rates  ioTolved  in  these  six  instances  are  a  source 
of  annoyance.  I  am  of  the  opinion,  however,  that  this  of 
itself  is  not  an  adequate  reason  for  altering  the  rat«.  Upon 
an  investigation  into  these  deviations  from  the  standpoint  of 
discrimination  and  adequacy  of  revenue  certain  difficulties 
are  encountered  which  make  a  favorable  recommendation 
upon  this  portion  of  the  application  inadvisable. 

Evidence  introduced  at  the  hearing  disclosed  the  fact  that 
various  individuals  had  contributed  to  tlie  investment  of 
this  telephone  system  and  the  evidence  indicated  tliat  some 
of  the  present  subscribers  had  equities  in  the  lines  over  which 
they  were  obtaining  service.  AVhen  ilr.  E.  W.  Crosby  pui*- 
chased  the  property  now  being  operated  under  the  name  of 
the  Reedley  Telephone  Company  no  detailed  inventory  of  this 
property  was  furnished  which  could  be  used  to  segregate  the 
interests  in  the  system  whicli  may  be  privately  owned. 

In  view  of  these  uncertainties  and  the  inadequacy  of  in- 
formation upon  which  to  determine  tlie  ecjuities  in  the  lines 
involved,  I  find  that  the  existing  discrepancies  in  rates  are 
not  necessarily  indicative  of  discrimination,  and  that  such 
inconvenience  as  Mr.  E.  W»  Crosby  alleges  is  caused  from 
these  discrepancies  is  insignificant  and  negligible.  Discrimi- 
nation is  not  established  for  the  same  reason.  I  recom- 
mend, therefore,  that  the  Reedley  Telephone  Company  be 
required  to  continue  this  service  under  the  existing  rates 
throughout  the  natural  life  of  the  existing  lines,  or  until 
such  time  as  the  equities  in  the  investment  involved  can  be 
definitely  determined.  When  the  time  arrives  that  these 
lines  must  be  rebuilt  the  present  difficulties  which  prevent 
the  application  of  standard  rates  at  tliis  time  will  have  been 
eliminated,  and  the  standard  rate  for  the  classes  of  service 
involved  will  necessarily  apply  and  the  situation  complained 
of  will  reach  a  natural  and  equitable  solution. 

Considering  now  the  other  class  of  service  upon  which  E. 
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W.  CroBby  desires  to  adjust  his  rates,  that  is,  the  so-called 
farmer  line  serrice,  the  evidence  disclosed  that  the  adjust- 
ment applied  for  will  raise  the  rate  from  35  cents  to  30  cents 
per  montb  for  about  63  subscribers. 

The  application  alleges  that  the  standard  rate  charged  this 
class  of  service  for  an  exchange  the  size  of  the  exchange  at 
Beedlej  is  f3.60  per  year.  No  objection  was  made  to  the 
reasonablene^  of  this  rate  and  the  question  of  the  reasonable- 
ness of  this  rate  is  not  passed  upon  in  this  application,  -which 
is  directed  solely  to  the  question  of  whether  the  existing 
deviations  frmn  this  rate  are  justified  and  should  be  con- 
tinned  or  whether  applicant  should  be  permitted  to  applj 
the  standard  rate  to  all  of  the  subscribers  upon  the  farmer 
lines.  While  the  same  situation  of  indefinite  ownership  Is 
present  in  the  farmer  lines  as  it  is  in  the  exchange  lines, 
this  fact  does  not  present  ditBoulties  when  the  rates  for 
farmer  line  service  are  considered.  The  reason  for  this  is  that 
the  rate  for  farmer  line  service  contemplates  an  investment 
by  the  subscribers.  If  the  telephone  company  is  willing  to 
apply  the  rate  whether  or  not  it  owns  the  line  and  if  the 
rate  is  reasonable  in  ease  the  subscriber  does  own  the  line, 
it  would  then  appear  that  there  is  no  good  reason  for  con- 
tinuing deviations  from  the  standard  rate,  the  reasonableness 
of  which  has  not  been  questioned.  I  find,  therefore,  that 
applicant  is  justified  in  applying  the  standard  rate  of  f3.60 
per  year  in  the  case  of  the  deviations  complained  of,  and  I 
recommend  that  this  portion  of  the  application  be  granted. 
I  submit  herewith  the  following  form  of  order : 

ORDER. 

E.  W.  Crosby,  doing  business  under  tlie  name  of  the  Reedley 
Telephone  Company  at  Reedley,  Fresno  County,  California, 
having  applied  to  this  Commission  for  an  order  authorizing 
an  adjustment  of  telephone  rates  charged  by  applicant  for 
both  exchange  and  farmer  line  service,  and  a  public  hearing 
having  been  duly  held  upon  this  application,  and  the  Com- 
mission being  of  the  opinion  that  while  applicant  has  justified 
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the  requests  for  an  adjustment  in  the  rates  for  farmer  line 
service,  applicant  has  failed  to  make  out  his  case  in  regard 
to  exchange  service : 

It  is  hereby  ordered,  That  E.  W.  Crosby,  doing  business 
under  the  name  of  the  Beedle;  Telephone  Company,  be  and  he 
hereby  is  denied  permission  to  put  into  effect  those  certain 
adjustments  involved  in  the  application  in  this  proceeding' 
as  far  as  such  adjustments  apply  to  rates  for  service  witliin 
the  exchange  radius  of  the  Reedley  exchange. 

Be  it  further  ordered,  That  E.  W.  Crosby,  doing  business 
under  the  name  of  the  Beedley  Telephone  Company,  be  and 
he  hereby  is  granted  permission  to  put  into  effect  on  and 
after  January  1,  1913,  those  certain  adjustments  requested 
in  the  application  in  this  proceeding  as  far  as  such  adjust- 
ments apply  to  so-called  farmer  line  service  and  that  for 
such  service  applicant  be  permitted  to  apply  generally  the 
standard  rate  therefor  now  filed  with  this  Commission  and 
to  eliminate  existing  deviations  therefrom  on  the  basis  of 
the  rates  now  on  file,  this  permission  being  applicable  to 
service  beyond  the  exchange  radius  of  the  Reedley  exchange. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  30th  day  of 
December,  1912. 
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GEORGIA. 

Railroad  Commission. 

Application  of  the  Gainbsbobo  Telephone  and  Telegbaph 
Company  roa  Authokity  to  Inceeasb  Bates  fob  Local 
Exchange  Telbi'Honb  Sbbvicb  in  the  Citt  of  Bock- 

MABT,  OBOBGIA. 

File  No.  10734. 

Decided  January  7,  '9'3- 

Increase  in  Rates — ^Installation  of  CcHnmon  Battery  SjrsteoL 

[Editor's  Note  Pbepabed  fbom  Bbcobd.] 

This  was  a  petition  by  the  Gainesboro  Telephone  and  Telegraph  Company 
for  permission  to  increase  its  rates  in  Rockmart  in  accordance  with  an 
agreement  of  its  subscribers  that  when  a  common  battery  system  had  been 
installed  and  was  furnishing  eflidenl  service,  they  would  pay  the  proposed 

It  was  objected  that  the  Company  had  overestimated  its  real  investment 
and  was  already  earning  a  reasonable  dividend.  The  Company  submitted 
a  valuation  of  its  property  and  an  estimate  of  the  earnings  which  would 
be  received  under  the  proposed  rales  showing  ihat  the  return  would  be 
5.82%  upon  the  present  value  of  $11,797,41,  which  included  an  allowance 
of  fZ,500.00  for  going  value.  The  objectors  claimed  that  the  exchange  did 
not  cost  over  $6,689.00. 
~  The  Commission  granted  the  petition,  ordering  that  the  proposed  rates 
should  be  the  maximum  rates  to  be  charged  by  the  petitioner  after  February 
1,  1913. 


Upon  consideration  of  the  record  in  tlie  above  entitled 
matter  and  of  the  evidence  and  argument  submitted  at  the 
hearings  had  thereon,  it  is, 
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Ordered,  That  on  and  after  February  Ist,  1913,  and  until 
the  further  order  of  the  Commisaion,  the  maximum  rates 
allowed  to  be  charged  by  the  Gainesboro  Telephone  and  Tele- 
graph Company,  for  local  exchange  telephone  service  at 
Bockmart,  Georgia,  shall  be  as  follows : 

Per  Month 
For  unlimited  special  line  business  stations. . .  .f3.(H> 
For  unlimited  duplex  line  business  stations. . . .  2.50 
For  nnlimited  special  line  residence  stations. . .  2.00 
For  unlimited  duplex  line  residence  stations 1.50 
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Public  Utilities  Commisston. 

In  the  Matter  of  tub  Application  of  the  Missoubi  and 
Kansas  Tei-bphone  Company  fob  Permission  to  Pur- 
chase AND  Acquire  from  the  Kansas  Independent 
Long  Distance  Telephone  Company,  one  Telephone 
Pole  Line  prom  Hiawatha,  Kansas,  to  Sabetha, 
Kansas,  with  Branxhes  at  Mobkill  and  Faibview; 
one  Line  from  Hiawatha  by  Way  of  Horton  and 
Muscotah  to  Holton;  and  two  Circuits  fbom  Mus- 

COTAH   to  ATCHINSON. 

Docket  No.  337. 

Decided  December  £7,  I^I2. 

Purchase  of  Toll  Lines — Continuance  of  Existing  Connections 
and  Service. 

This  application  by  the  Missouri  and  Kansas  Telephone  Company  for 
permission  to  purchase  certain  toll  lines  from  the  Kansas  Independent  Long 
Distance  Telephone  Qimpany  was  granted,  upon  condition  that  the  applicant 
should  perform  all  existing  contracts  for  physical  connection  between  the 
Kansas  Independent  Long  Distance  Telephone  Company  and  connectli^ 
companies,  except  as  to  certain  provisions  calling  for  exclusive  service  which 
could  not  be  complied  with  for  the  reason  that  the  Missouri  and  Kansas 
Telephone  Company  already  has  connections  in  many  towns.  While  the 
application  was  pending,  an  agreeramt  to  this  effect  was  made  between  the 
Mitsouri  and  Kansas  Telephone  Company  and  the  connecting  companies. 
As  a  result,  all  connecting  companies  will  receive  the  service  from  the 
Bell  System  which  Bell  subscribers  receive  and  will  also  obtain  all  the 
services  from  the  Independent  lines  which  they  now  receive.' 

ORDER. 

This  caae  came  on  for  bearing  at  Topeka,  Kansas,  on  May 
7th,  1912,  and  after  the  introduction  of  evidence,  the  in- 
'Editor's  beadnote. 
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terested  parties  requested  tliat  decision  be  witliheld  pending 
negotiations  between  the  applicant  aud  representatives  of 
telepbone  companies  already  operating  in  the  towns  through 
which  said  toll  lines  extend. 

And  on  this  27th  daj  of  December,  1912,  the  matter  comes 
on  for  farther  consideration,  there  being  present  the  Missouri 
&  Kansas  Telephone  Company,  represented  by  its  attorney, 
Mr.  J.  L.  Hunt,  and  representatives  of  the  Mutual  telephone 
companies  of  Babetha,  Morrill,  Robinson  and  Hiawatha,  and 
the  Missouri  and  Kansas  Telephone  Company  agrees  with 
said  mutual  telephone  companies  to  carry  out  all  existing 
connection  contracts  between  the  Kansas  Independent  Long 
Distance  Telephone  Company  and  connecting  companies 
(except  provisions  calling  for  exclusive  services).  It  being 
further  provided  in  said  agreement  that  all  connecting  com- 
panies are  to  receive  all  of  the  service  over  the  Bell  System 
that  the  Bell  subscribers  are  now  receiving,  and  will  also 
receive  all  the  service  over  the  Kansas  Independent  Long 
Distance  Telephone  Company's  lines  which  they  are  now  re- 
ceiving. The  exception  regarding  the  provision  covering 
exclusive  service  is  made  for  the  reason  that  in  many  towns 
the  Missouri  &  Kansas  Company  already  has  connections  and 
it  is  impossible  to  make  the  service  exclusive.  The  Com- 
mission therefore  finds  that  the  application  herein  should 
be  granted  on  the  terms  agreed  upon  between  the  Missouri  & 
Kansas  Telepbone  Company  and  the  connecting  companies 
represented. 

It  is  therefore  ordered,  Tliat  the  Missouri  &  Kansas  Tele- 
phone Company  be,  and  it  is  hereby,  authorized  to  purchase 
and  acquire  from  the  Kansas  Independent  Long  Distance 
Telephone  Company,  upon  the  terms  and  conditions  herein- 
before set  out,  the  telephone  property  in  the  State  of  Kansas, 
as  follows : 

1  Telephone  pole  line  from  Hiawatha,  Kansas,  to  Sabetha, 
Kansas,  with  branches  to  Morrill  and  Fairview. 

1  Line  from  Hiawatha  by  way  of  Horton  and  Muscotah,  to 
Holton. 

2  Circuits  from  Muscotah  to  Atchison,  Kansas. 
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upon  the  express  conditions  that  the  Missouri  &  Kansas  Tele- 
phone Company  cairry  out  all  existing  connection  contracts 
betveen  the  Kansas  Independent  Long  Distance  Telephone 
Company  and  coonectiug  companies  (expect  pFOvisions  call- 
ing for  esclusive  service).  This  means  that  all  connecting 
companies  will  get  all  the  service  from  the  Bell  System  that 
Bell  subscribers  now  get  and  will  also  get  all  the  services 
from  the  Independent  lines  that  they  are  now  getting.  The 
exception  regarding  the  provisions  concerning  exclusive 
service  is  made  for  the  reason  that  in  many  towns  the  Mis- 
souri &  Kansas  Telephone  Company  already  has  connections 
and  it  is  impossible  to  make  the  service  exclusive. 


In  the  Mattee  op  the  Application  op  Thb  Dighton  Tblb- 
PHONE  Company  foe  Pbemission  to  Establish  a  Toll 
Rate  op  15  Cents  between  Dighton  and  Healy, 
Kansas. 

U.  B.  A.— No.  42. 

Decided  January  9,  IP13. 

Toll  Rate — Division  of  Interline  Revenue. 

Upon  application  by  The  Dighton  Telephone  Company  to  establish  a 
toll  rate  of  15c.  between  Dighton  and  Healy, 

Held:  That  ISc  per  message  is  a  reasonable  charge  for  service  over  the 
line  of  The  Dighton  Telephone  Company  between  Dighton  and  Healy ;  and 
that  fl2  per  quarter  is  a  reasonable  compenaation  to  be  paid  by  The  Healy 
Telephone  Company  to  The  Dighton  Telephone  Company  for  the  use  of 
auch  toll  line,  each  company  to  retain  the  tolls  collected  by  it  (or  service 
over  said  line;* 

ORDER. 

This  case  came  on  to  be  heard  at  Topeka,  Kansas,  on  No- 
vember 27,  1912,  due  notice  having  been  given  to  interested 
parties.    The  application  was  presented  by  P.  B.  MacKinnon, 

'Editor's  heodnote. 
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repreaenting  The  Digbton  Telephone  Cojupauy,  and  after 
Iweriog  the  evidence  the  matter  was  taken  under  adviae- 
ment,  and  now  on  this  9th  day  of  January,  1913,  after  re- 
viewing the  record  and  evidence,  and  being  duly  advised  in 
t^e  premiaes,  the  Commission  does  find  that  a  reasonable 
charge  for  telephone  service  over  the  line  of  The  Digbton 
Telephone  Company  between  Digbton  and  Healy,  is  .15  cents 
per  message,  each  company  to  retain  the  amount  collected 
for  exchange  service. 

The  Commiasion  finds  farther  that  in  addition  to  the 
amount  collected  by  The  Digbton  Telephone  Company  for 
such  toll  line  service,  a  reasonable  compensation  to  be  paid  by 
The  Healy  Telephone  Company  for  the  use  of  such  toll  line 
would  be  112.00  per  quarter. 

/(  is  therefore  ordered,  That  The  Dighton  Telephone  Com- 
pany and  The  Healy  Telephone  Company  be,  and  they  are 
hereby,  authorized  to  charge  and  collect,  effective  February 
1,  1913,  for  toll  service  between  said  towns,  15  cents  per 
message,  each  company  to  retain  the  amount  so  collected. 

/(  is  further  ordered.  That  The  Healy  Telephone  Company 
be,  and  it  is  hereby,  required  to  pay  to  The  Digbton  Tele- 
phone Company,  f  12.00  per  quarter  for  the  use  of  its  toll 
line  for  the  transmission  of  such  messages. 

/(  is  further  Ordered,  That  The  Digbton  Telephone  Com- 
pany be,  and  it  is  hereby,  required  to  establish  and  maintain 
at  all  hours,  both  day  and  night,  toll  line  commuuication  over 
said  line  between  Digbton  and  Healy. 
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MARYLAND. 
Public  Service  ComraiMion. 

In  the  Mattbb  op  thb  Complaint  op  J.  S.  Codbtnby  vs. 

Sbvbkna  Paek  Telephone  Compant. 

Case  No.  445. . 

Decided  November  4,  igii. 

Inadequate  Service. 

Upon  complaint  alleging  inadequate  service,  the  Coioniicaiea  cavseil  an 
examination  to  be  made  br  its  Engineer  and  adopted  tai«  recomvendations 
as  to  improvement  of  the  service  which  he  found  to  be  unsatisiaclory. 

The  defendant  was  ordered  to  overhaul  certain  wire  connections,  to  prop- 
erly adjust  the  ringinc  apparatus  at  the  subscribers'  stations  and  to  keep 
tkc  bell  boxM  kMted.* 

OPINION. 
HbbinQj  Commissioner: 

The  compJaiJit  in  this  case  was  filed  August  13tb,  1912, 
aUe^TUg  inadequate  service  by  the  Serema  Park  Telephone 
Company.  This  Company  commenced  business  iu  March, 
1911 ;  was  never  incorporated,  and  is  under  the  management 
of  individuals,  as  a  firm.  Its  territory  is  very  limited,  cover- 
ing about  fonr  square  miles,  from  Jones  Station  to  Earleigh 
Heists  on  the  Maryland  Electric  Bailroad,  and  from  the 
Magothy  to  tjie  Severn  Kiver. 

Mr.  W.  Craig  Lord,  President  of  the  Company,  testified 
at  a  hearing  which  was  held  on  September  16th,  1912,  as 
follows : 

**We  have  a  contract  with  The  Chesapeake  and  Potomac 
Telephone  Company  to  develop  that  territory.  They  had 
three  'phones  in  that  territory  which  was  all  they  had  in 
fifteen  years,  and  as  Sevema  Park  was  being  developed,  it 
was  necessaiy  to  open  an  exchange,  so  they  made  a  proposi- 
tion that  they  would  furnish  the  board  and  a  trunk  line  from 
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AnnapoliB,  if  we  would  build  up  that  territory.    We  have  16 
subscribers  now." 

Our  Engineer  was  directed  tomake  an  examination  of  the 
service  jrendered  by  thia  Company,  and  report  to  tbe  Com- 
mission.  Under  date  of  October  Ttb,  1912,  the  Engineer  filed 
his  report.  The  report  shows  that  the  service  was  unsatis- 
factory, and  that  there  was  good  reason  for  complaint  In 
it  he  says : 

"Tbe  complaints  generally  seem  to  be  founded  upon, 

(a)  Difficulty  of  subscribers  in  getting  answer  from 
operator. 

(b)  The  inability  of  operator,  at  times,  to  ring  up  sub- 
scribers. 

(c)  Tbe  length  of  time  elapsing  before  reported  trouble 
is  corrected. 

(d)  Noises  in  the  instrument  seriously  interfering  with 
transmission." 

and  then  makes  the  following  recommendations  for  the  im- 
provement of  the  service : 
"1.  That  proper  electrical  connections  be  made  between 
tbe  ends  of  wires  un  the  South  side  of  the  tracks  of 
the  Maryland  Electric  Railways,  where  tbe  wires 
passing  from  under  tbe  railway  tracks  are  joined  to 
the  overhead  wires. 

2.  Overhauling  connections  between  wires  at  the  ter- 
minal rack  at  the  switchboard  where  the  cables  are 
connected. 

3.  That  the  ringing  apparatus  on  each  of  the  sixteen 
stations  be  inspected  and  the  bells  properly  adjusted ; 
the  doors  of  the  bell  boxes  to  be  kept  locked  so  that 
access  may  be  had  only  by  the  properly  authorized 
employee  of  the  company." 

These  recommendations  are,  in  the  opinion  of  the  Com- 
mission, reasonable  and  necessary,  and  we  will,  therefore, 
issue  an  order  requiring  the  Company  to  adopt  them  and 
report  to  the  Commission  when  the  work  is  completed. 

With  this  requirement  upon  the  Company,  to  carry  out 
the  recommendations  of  our  Engineer,  we  believe  tbe  service 
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will  be  greatlj  improved,  and  the  complaint  thereby  be 
satiafled. 

OBDER  No.  951. 

Whereas,  The  Chief  Engineer  ot  the  Commission  has  made 
a  report  nuder  rate  of  October  7th,  1912,  of  the  condition  of 
the  property  and  the  service  of  the  Severna  Park  Telephone 
Company,  and  made  certain  recommendations  for  its  im- 
provement, which  report  and  recommendations  have  been 
adopted  by  the  Commission,  and, 

Wheretis,  We  believe  the  installation  of  the  changes  and 
improvements  snggested  by  the  Engineer  will  fairly  satisfy 
the  complaint  in  this  case,  it  is,  therefore,  this  4tb  day  of 
November,  1912,  by  the  Public  Service  Commission  of 
Maryland, 

Ordered: 

1.  That  a  copy  of  the  recommendations  of  the  Chief 
Engineer  be  sent,  with  a  copy  of  this  Order,  to  the 
Sevema  Park  Telephone  Company.  . 

2.  The  said  Sevema  Park  Telephone  Company  be,  and 
it  is  hereby  ordered  and  directed  to  make  the  changes 
and  improvements  f4>  its  system,  as  recommended  by 
the  Chief  Engineer,  to  wit: 

1.  "That  proper  electrical  connections  be  made  between 
the  ends  of  wires  on  the  Sonth  side  of  the  tracks  of  the 
Maryland  Electric  Bailways,  where  the  wires  passing 
from  Qnder  the  railway  tracks  are  joined  to  the  over- 

■head  wires. 

2.  Overhauling  connections  between  wires  at  the  terminal 
rack  at  the  switchboard  where  the  cables  are  connected. 

3.  That  the  ringing  apparatus  on  each  of  the  sixteen  sta- 
tions be  inspected  and  the  bells  properly  adjusted;  the 
doors  of  the  bell  boxes  to  be  kept  locked  so  that  access 
nmy  be  had  only  by  the  properly  authorized  employee 
of  the  company." 

/*  is  further  ordered,  That  .the  said  Severna  Park  Tele- 
phone Company,  within  30  days  from  the  receipt  of  this  order, 
be  directed  to  make  the  improvements  which  the  order  re- 
qnires,  and  report  to  the  Commission  when  the  work  is 
completed.  '*^     o 


NEBRASKA. 

State  Railway  CommissioiL 

In  the  Matter  op  the  ApfucATioN  op  Valpabaiso  Thl«- 

PHONE  COHPAKT  Vm  AUTHOBITY  TO  ESTABLISH  A  RATE  Of 

flS.OO  Feb  Annum  fob  Ten-fabty  Metaluo  Fabh  Line 
Sebvigb. 

Application  No.  1632. 

Decided  December  13.  igii. 

Installation  of  Metallic  Service — Approval  of  Rate. 

This  application  to  establish  a.  rate  of  $18.00  per  annum  for  ten-party 
metallic  farm  line  service  was  granted,  inasmuch  as  the  new  rate  was 
intended  to  apply  to  a  class  of  service  not  theretofore  provided  and  as 
the  previous  twenty-party  grounded  farm  line  service  was  to  be  continued 
at  the  old  rate  of  $12.00  per  annum.* 

ORDER. 

Whereas,  The  Valparaiso  Telephone  Compftny  of  Valpa- 
raiso has  made  application  to  the  Nebraska  State  Railway 
Commission  for  anthorit;  to  establish  a  rate  of  flS.OO  per 
annum  for  ten-party  metallic  farm  line  service: 

And  it  appearing  to  the  Commission,  upon  due  invebti- 
gation  and  consideration,  that  the  application  provides  for  a 
new  rate,  calculated  to  apply  to  a  class  of  service  not  fur- 
nished at  the  present  time,  and  that  the  Company  will  con- 
tinne  to  give  service  at  its  old  farm  line  i-ate  as  at  present  filed 
with  the  Commission  of  |12.00  per  annum  for  grounded 
service  twenty-party  line,  and  it  further  appearing  that  the 
application  is  reasonable  and  warranted  by  existing  con- 
ditions : 

It  is  ordered  by  the  Nebraska  State  Railway  Commission 
that  the  desired  authority  be,  and  the  same  is,  hereby  granted, 
the  new  filing  to  become  effective  from  and  after  January  1, 
1913. 

Made  and  entered  at  Lincoln,  Nebraska,  this  13th  day  of 
December,  1912. 
'Editor's  headnote.  (^immiL^ 
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NEW  JERSEY. 

Board  of  Public  Utility  Commissioners. 

In  the  Matteb  of  the  Complaint  of  the  Postal  Tblbqraph- 
Cablb  Company  vs.  New  York  Telephone  Company^ 
Au^EGiNG  Illegal  Disceimination  in  Favor  of  The 
Western  Union  Telbgkaph  Company. 

Decided  January  f,  1913. 

Discriiiiinati(Hi — Call  Words  for  Telegrai^  Companies — Routing 

of  Telegraphic  Messages. 

Upon  complaint  by  the  Postal  Tel^raph- Cable  Company  that  the  New 
York  Telephone  G^mpany  was  discriminating  against  the  complainant  by 
diverting  business  intended  for  it  to  The  Western  Union  Telegraph  Coro- 
paay: 

Held:  1.  That  the  exclusive  assignment  of  the  call  word  "Telegram"  to 
any  particular  telegraph  company  works  an  undue  and  unjust  discrimina- 
tion against  other  telegraph  companies  who  are  subscribers  to  the  same 
exchange. 

2.  That  call  words  may  in  ^propriate  cases  be  assigned  to  subscribers 
and  that  the  summoning  of  telegraphic  service  is  such  an  appropriate  case. 
Such  an  arrangement  will  contribute  to  the  public  convenience  and  if  an 
additional  reason  were  necessary,  such  a  reason  is  found  in  the  existence  of 
the  arrangement  for  transmitting  telegraphic  messages  by  telephone. 

3.  Tliat  "Postal"  and  "Western  Union"  are  appropriate  call  words  for 
the  complainant  and  respondent,   respectively. 

4.  With  respect  to  the  manner  of  dealing  with  the  routing  of  telegraphic 
messages,  that,  where  the  telegraph  company  asked  for  is  not  a  subscriber 
to  Ae  exchange,  it  is  proper  for  the  telephone  operator  to  infomi  the 
inquirer  of  the  fact  and  to  name  in  alphabetical  order  the  telegraph  com- 
panies which  are  subscribers;  that,  where  the  telegraph  company  asked  for 
fails  to  respond  to  the  call  of  the  exchange  or  the  line  is  busy,  the  telephone 
operator  is  justified  in  reporting  the  situation  to  the  inquirer  and,  upon 
request,  naming  in  alphabetical  order  such  other  telegraph  companies  as 
may  be  reached  through  the  exchange ;  and  that,  where  an  inquirer  either 
does  not  name  any  particular  telegraph  company  or  expresses  his  inditference 
as  to  the  routing  of  the  telegraphic  message,  the  exchange  should  inform  the 
inquirer  that  he  is  required  to  choose  a  particular  telegraph  company  and 
thM  the  operator  is  forbidden  to  route  the  message.  If  the  inquirer  refuses 
to  make  a  definite  choice  of  a  telegraph  company,  the  operator  must  desist 
from  routing  the  message. 

An  order  was  entered  accordingly.' 

•Editor's  headnote.  -,  . 
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R.  H.  Overhaugh,  for  t&e  complainanL 

G.  W.  Artz  &  T.  P.  Sylvan,  /or  the  respondent 


Tlie  complainant,  by  letter  dated  April  20tli,  1913,  brought 
an  informal  complaint  against  the  respondent  It  was 
averred  therein  that  the  respondent  was  illegally  discrimina- 
ting against  the  petitioner.  Said  discrimination,  it  was 
claimed,  consisted  in  diverting  telegraph  bnsiness  intended 
for  petitioner  to  The  Western  Union  Telegraph  Company. 
Said  letter  contained  instances  which,  it  was  contended,  bore 
out  these  allegations.  The  answer  of  the  respondent  proved 
unsatisfactory  to  the  complainant,  who,  under  date  of  July 
23rd,  1912,  asked  for  a  formal  hearing.  The  matter  was  ac- 
cordingly heard  before  the  Board  on  August  27th,  1912,  and 
on  September  24th,  1912.  Both  hearings  were  held  at  the 
State  House,  in  Trenton.  Testimony  was  taken  at  both  hear- 
ings, and  briefs  have  been  filed  by  both  parties  in  interest. 

The  issnes  presented  in  this  case  are : 

First:  Does  the  exclusive  assignment  of  the  call  word 
"Telegram"  to  The  Western  Union  Telegraph  Company  work 
an  undue  or  an  unjust  discrimination  by  the  New  York 
Telephone  Company  against  the  Postal  Telegraph-Cable 
Company? 

Second:  Ought  any  telephone  call  except  by  number  be 
assigned  to  a  telegraph  company,  and  can  a  call  word  be 
assigned  to  telegraph  companies  witfaout  working  discrimina- 
tion, or  without  tending  thereto  in  the  concrete  circum- 


Third:  If  the  second  query  be  answered  in  the  affirmative, 
what  are  proper  call  words  for  the  two  telegraph  companies 
concerned? 

Fourth:  To  what  extent  may  a  telephone  company  in 
answering  calls,  affect  the  routing  of  telegraph  messages? 

We  are  of  opinion  that  the  exclusive  assignment  of  the 
call  word  "Telegram"  to  any  particular  telegraph  company 
works  an  undue  and  unjust  discrimination  against  other 
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telegraph  conipaDies,  subscribers  to  the  same  exchange.  This 
results  from  the  fact  that  the  call  word  "Telegram"  tends 
automatically  to  assign,  to  the  telegraph  company  enjoying 
the  exclusive  use  of  said  call  word,  messages  that  the  in- 
quirer may  hare  no  desire  or  iotention  should  be  transmitted 
by  that  pwrticular  telegraph  company.  The  finding  to  this 
effect  Id  similar  cases  decided  by  the  New  York"  and  Mary- 
landt  C-ommissions  meets  our  approval.  We,  therefore,  find 
that  the  assignment  by  the  New  York  Telephone  Company 
to  The  Western  Union  Telegraph  Company  exclusively  of  the 
call  word  "Telegram",  constitutes  an  undue  and  unjnst  dis- 
crimination against  the  petitioner.  The  order  to  issue  in 
this  case  will  accordingly  prohibit  the  continuance  of  this 
practice.  It  is  hut  fair,  in  passing,  to  note  that  the  respondent 
offered  before  the  Commission  to  discontinue  the  practice  in 
question,  provided  the  petitioner  would  acquiesce  in  the 
arrangement  of  call  words  for  both  telegraph  companies. 

In  answer  to  the  second  query  above  noted,  we  are  of 
opinion  that  a  call  word  in  appropriate  cases  may  be  assigned 
to  a  subscriber  to  a  telephone  exchange.  Such  an  arrange- 
ment, we  believe,  will  contribute  to  the  public  convenience. 
If,  for  example,  it  is  practicable  to  employ  such  call  words 
to  summon  assistance  afforded  by  the  police  or  fire  depart- 
ments, or  by  the  ambulance  service,  the  public  convenience 
would  be  promoted  by  such  call  words.  Somewhat  similar 
considerations  prevail  in  summoning  telegraph  service  by 
the  use  of  a  telephone  call  word.  Mr.  Charles  C.  Adams, 
Vice-President  of  the  Postal  Telegraph-Cable  Company, 
himself  admitted  on  the  stand  that  such  a  call  "is  a  con- 
venience to  some";  and  that  "It  would  be  a  convenience  to 
anyone  who  didn't  know  the  call  of  the  telegraph  office". 
(Transcript  of  testimony  of  Sept  24, 1912;  p.  50.) 

If  it  be  argued  that  the  use  of  such  call  words  affords 
opportunity  or  temptation  for  the  respondent  to  discriminate 
unjustly  against  the  petitioner  by  diverting  telegraph  busi- 
ness to  the  Western  Union,  it  seems  a  sufficient  answer  to 


•S«e  Commission  Leaflet  No.  8,  page  38, 
tSee  Commission  Leaflet  No.  11,  page  33. 
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say ;  first,  that  if  such  diversion  were  attempted  it  would  be 
susceptible  of  detection,  and  a  remedy  would  follow;  second, 
that  the  certain  convenience  of  the  public  ought  not  to  be 
sacrificed  to  avoid  a  possible  detriment  to  the  Postal  Tele- 
graph-Cable Company.  We,  therefore,  find  that  telephone 
call  words  in  appropriate  cases  may  be  employed ;  and  find 
that  the  summoning  of  telegraph  service  is  such  an  ap- 
propriate case  for  their  use. 

Assuming  that  the  propriety  of  call  words  for  telegraph 
companies  is  established,  what  are  proper  call  words  to  be 
assigned  to  the  two  telegraph  companies  concerned?  The 
assignment  of  the  word  "Postal"  to  the  Postal  Telegraph- 
Cable  Company,  and  the  assignment  of  the  call  word  "Wes- 
tern Union"  to  The  Western  Union  Telegraph  Company  ap- 
pear to  furnish  proper  call  words  for  the  two  telegraph  com- 
panies in  question.  Such  is  the  arrangement  ordered  in  New 
York  State  by  the  Public  Service  Commission,  Second 
District.' 

The  propriety  of  the  call  word  "Postal",  for  the  com- 
plainant, is  attested  by  the  fact  that  the  record  before  us 
seems  to  show  no  instance  where  this  call  word  (when  used 
without  the  addition  of  words  whicli  might  suggest  tlie  present 
call  word  of  the  Western  Union)  failed  to  secure  the  tele- 
phonic connection  desired. 

The  fitness  of  the  suggested  call  word  for  the  resiiondent 
is  not  denied. 

We,  therefore,  find  and  determine  that  "Postal"  and 
"Western  Union"  are  appropriate  call  words  for  the  com- 
plainant and  respondent  respectively. 

If  additional  reason  were  necessary  for  approval  of  call 
words  for  telegraph  companies,  such  reason  is  found  in  the 
existence  of  the  arrangement  for  transmitting  telegraph  mes- 
sages by  telephone.  The  arrangement  between  the  New 
York  Telephone  Company  and  The  Western  Union  Telegraph 
Company  permits  a  telephone  subsfi-iher  to  send  meKsages 
to  a  telegraph  office  for  immediate  transmission,  even  where 
the  local  telegraph  office  is  closed.  When  the  local  tele- 
*See  Commission  Leaflet  No.  8,  page  38. 
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grapb  office  is  open,  the  call  word  will  i*equire  the  telephone 
operator  to  make  a  certain  connection.  When  the  local  tele- 
graph office  i»  closed,  the  same  call  word  will  require  the 
telephone  o^wrator  to  make  a  different  fonneetioii.-  The  in- 
quirer's time  and  energy  are  saved  by  using  the  same  call 
word  in  eitlier  case.  To  require  all  telephone  calls  to  be  by 
number  would  entail  an  explanation  either  by  conversation 
with  the  telephone  operator,  or  by  directions  printed  in  the 
telephone  directtiry;  whereas  the  call  word  avoids  both.  It 
should  be  noted  that  this  service  now  afforded  the  Western 
Union  by  the  respondent  has  been  offered  to  the  complainant 
on  similar  terms.  The  complainant  has  chosen  to  refuse, 
but  can  liardly  urge  its  refusal  as  ground  for  preventing  the 
public  from  enjoying  facilities  offered  a  rival  telegraph 
company. 

The  last  query  involved  in  this  case  is  to  what  extent  a 
telephone  company  in  answering  inquirers'  calls  may  affect 
or  infloence  the  routing  of  the  inquirers'  telegraph  mes- 
sages. In  reply  it  may  be  said  that  when  an  inquirer  asks 
to  be  connected  with  a  telegraph  company  which  is  not  a 
subscriber  to  the  telephone  exchange,  it  is  manifestly  proper 
for  the  telephone  company  to  inform  the  inquirer  of  the 
fact,  and  to  name  the  telegraph  company  or  companies  which 
are  subscribers  to  the  exchange,  enumerating  such  compa- 
nies, if  there  l>e  more  than  one,  in  the  alphabetical  order 
is  which  said  telegraph  companies  are  listed  in  the  printed 
telephone  directory. 

In  case  an  inquirer  asks  a  telephone  exchange  to  be  con- 
nected Avitli  a  particular  telegraph  company  desiftnated  by 
the  inquirer  by  name,  it  is  manifestly  improper  for  the  tele- 
phone operator  to  ask  or  to  suggest  that  the  telegraphic 
message  be  routed  by  a  different  telegraph  company.  If, 
however,  the  telegraph  company  specifically  asked  for  does 
not  respond  to  the  operator's  call,  or  is  busy  in  other  tele- 
phonic communication,  which  does  not  permit  connecting 
the  inquirer  with  the  telegraph  company  sought,  the  tele- 
phone operator  is  justified  in  reporting  the  situation  to  the 
inquirer,  and,  upon  the  inquirer's  reqnest,  in  naming  such 
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other  telefiraph  company  or  ctmipaniea  as  may  be  reached 
through  the  exchange.  If  there  are  more  than  one  sach  com- 
pany, the  telephone  operator  should  name  such  companies 
in  alphabetical  order  as  they  appear  in  the  list  of  subscrib- 
ers' names  in  the  printed  telephone  directory.  The  practice 
of  discriminating  unduly  or  unjustly  against  a  particular 
telegraph  company,  by  unfairly  reporting  its  line  "busy," 
or  "not  answering,"  is  easily  capable  of  detection  by  a  rival 
company  believing  itself  aggrieved. 

In  case  an  inquirer  informs  the  exchange  that  he  wants 
to  send  a  telegraphic  message,  but  either  does  not  name  any 
particular  telegraph  company,  or  expresses  his  indifference 
as  to  the  routing  of  the  telegraph  message,  the  exchange 
should  inform  the  inquirer  tliat  the  inquirer  is  required 
to  name  and  choose  a  particular  telegraph  company,  and 
that  the  operator  is  forbidden  to  route  the  telegraphic  mes- 
sage. Should  the  inquirer  not  know  what  telegraph  com- 
pany or  companies  afford  service,  the  operator  may  acquaint 
him  with  the  name  or  names  of  all  such  companies  as  are 
subscribers  to  the  exchange,  reciting  the  companies  by  name 
in  the  alphabetical  order  indicated  above.  If  the  inquirer, 
after  being  thus  apprised  of  the  facts,  refuses  to  make  a 
definite  choice  of  a  telegraph  company,  the  exchange  operator 
must  desist  from  routing  the  telegraphic  message. 

Accordingly,  an  order  will  be  entered,  operative  on  and 
after  February  first,  Nineteen  Hundred  and  Thirteen,  re- 
quiring the  New  York  Telephone  Tompany  to  withdraw  the 
use  of  the  call  word  "Telegram,"  and  thereafter  to  desist 
from  using  said  call  word,  or  any  other  call  word  which 
would  improperly  prejudice  the  rights  of  the  complainant. 

The  Order  will  designate  the  call  words  "Postal"  and 
"Western  Union,"  for  the  two  telegrapli  companies  respec- 
tively concerned;  and  will  re<|uirc  that  each  of  thein  be 
listed  both  by  number  and  by  call  word  in  the  printed  tele- 
phone directory.  Said  Order  will  also  govern  the  telephone 
company's  dealing  with  the  routing  of  telegraphic  messages 
where  a  telegraph  company  asked  for  is  not  a  subscriber 
to  the  exchange;  where  the  telegraph  company  asked  for 
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fails  to  respond  to  the  call  of  the  exchange  and  where  the 
uqutrer  fails  affirmatively  to  de«gnate  a  particular  telegraph 
company. 

Dated  January  7th,  1913. 

ORDER 

This  case  baring  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  tJiiugs  in* 
volved  having  been  had,  and  the  Board  having  on  the  date 
hereof  made  and  filed  a  report  containing  its  flndings  uf 
fact  and  coQclusions  thereon,  which  said  report  is  hereby 
referred  to  and  made  part  hereof, 

It  t«  hereby  ordered  by  the  Board  of  Public  Utility  Com* 
missioners, 

(1)  That  said  New  York  Telephone  Company  be  and  it 
is  hereby  required  to  discoDtinue  the  use  of  the  word  "Tele- 
gram" as  a  call  word  for  The  Western  Union  Telegraph 
Company  or  any  other  telegraph  company  witliin  this  State. 

(2)  That  said  New  York  Telephone  Company  be  and  it 
is  hereby  directed  and  required  to  assign  to  the  Postal 
Telegraph-Cable  Company  and  Western  Union  Telegraph 
Company  call  numbers  as  is  usual  with  other  subscribers 
to  its  service,  and  that  in  addition  thereto,  the  word  "Postal" 
be  assigned  as  a  call  word  for  the  Postal  Tele^rapb-Cable 
Company  and  the  words  "Western  Union"  be  assigned  as 
a  call  word  for  The  Western  Union  Telegraph  Company. 

{3)  That  said  call  word  for  each  company  respectively 
be  printed  in. the  subscribers'  directories  of  said  Telephone 
Company  hereafter  issued,  in  such  manner  and  with  such 
explanation  as  to  show  clearly  that  a  person  desiring  to  send 
a  telegram  over  the  lines  of  the  Postal  Telegrapb-Cable  Com- 
pany may  call  said  company  by  the  use  of  the  single  word 
"Postal,"  and  that  a  person  desiring  to  send  a  telegram  over 
the  lines  of  The  Western  Union  Telegraph  Company  may 
call  said  company  by  the  use  of  the  words  "^^'e8tem  Union." 

(4)  That  said  New  Y'otk  Telephone  Company  be  and  it 
hereby  is  required  to  make  a  rule  "for  the  government  of  its 
switchboard  operators  that  in  no  case  shall  the  word  "Tele- 
gram" be  recognized  as  a  call  word,  and  that  if  suc^^^  X'W^^: 
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be  used  the  operator  shall  at  once  ioform  the  person  calling 
that  it  is  not  recognized  as  a  call  and  that  such  operators 
shalll  thereupon  require  the  person  calling  to  use  a  proper 
call  word. 

(5)  /(  is  hereby  further  ordered.  Tliat  tlie  New  York  Tele- 
phone Company  institute  and  enforce  a  rule  or  rules  for  the 
government  of  its  employees  and  switchboard  operators  such 
that  the  observance  of  said  rule  will  result  as  follows : 

(a)  If  an  inquirer  asks  of  an  exchauge  operator  for 
telephonic  connection  with  a  telegraph  company  not 
subscribing  to  the  exchange,  the  inquirer  sliall  be  in- 
formed of  the  fact  of  such  non -subscription,  and  of  the 
telegraph  company,  or  companies,  subscribers  to  said 
exchange,  in  the  alphabetical  order  in  which  the  names 
of  such  subscribing  telegraph  company  or  companies 
appear  in  the  printed  telephone  directory. 

(b)  Where  an  inquiry  is  made  for  telephonic  con- 
nection with  a  designated  telegraph  company,  and  said 
designated  telegrapli  company  does  not  or  cannot  an- 
swer with  promptitude,  the  inquirer  shall  he  apprised 
of  the  situation,  and  at  the  inquirer's  request  so  to  do, 
and  80  only,  the  exchange  operator  shall  designate  the 
other  telegraph  company  or  companies  that  can  be 
reached  through  the  exchange,  naming  the  companies, 
if  more  than  one,  m  the  order  indicated  in  (a)  xiijirn. 

(c)  .Where  an  in(|uirer  informs  the  exclinnjie  operator 
of  the  inquirer's  desire  to  transmit  a  telegram,  but  either 
fails  to  indicate  the  telegraphic  company  to  be  employed, 
or  expressed  indifference  thereto,  tlie  exchange  operator 
shall  desist  from  dire<'ting  or  advising  or  designating 
any  particular  telegraph  company,  and  shall  inform  the 
inquirer  that  the  inquirer  must  designate  the  telegraph 
company  to  he  employed.  The  operator  shall  name  the 
company  or  companies  connecting  with  the  exchange, 
in  the  same  order  as  d<'signated  in  (a)  xiiiirn.  and  shall 
connect  only  at  the  inquirer's  specific  designation  of  tele- 
graph company. 

This  order  is  effective  February  1st,  1913. 

Dated  January  7th,  1913.  DiguzecibyGooylc 
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In  the  Mattbb  of  tHe  Complaint  of  Gai-ely  and  Hub- 
ley,  et  al.,  AGAINST  THE  Delaware  and  Ati^ntic 
Telegeapu  and  Telephone  Company^ 

and 

In  the  Matter  of  the  Complaint  op  Board  of  Chosen 
Freeiioldebs  of  tub  County  of  Camden^  against 
the  Delaware  and  Atlantic  Telegraph  and  Tele- 
phone Company. 

Abstract  of  the  Decision*. 

The  original  complaint  was  tiled  by  Gately  &  Hurley.  Joining 
wiih  them  were  some  twenly-three  of  the  largest  commercial,  manu- 
facturing and  banking  houses  in  Camden.  The  testimony  taken 
covered  not  only  charges  to  all  complainants,  but  to  all  patrons  in  the 
entire  territory  of  the  company  in  the  State. 

The  essential  issues  raised  in  this  case  were  (1)  Unjust  Discrimina- 
tion; (2)  Absence  of  a  Reasonable  Classification  of  service  offered; 
(3)  Unjust  and  Unreasonable  Rates. 

I.  Unjiut  Discrimination. 


Unjust  discrimination  was  alleged  to  consist  in  the  n on- simultaneous 
terminatioD  of  all  non-standard  rates.  It  was  also  alleged  to  exist 
against  the  County  of  Camden  by  reason  of  the  Company's  accord- 
ing to  the  City  of  Camden  more  favorable  rates  than  to  the  Sheriff's 
office. 

It  is  Held  that  the  particular  complainants  who  had  long  enjoyed 
preferential  rates  in  comparison  with  the  bulk  of  consumers  on 
standard  schedule  were  in  no  equitable  position  to  complain  that 
they  had  been  first  singled  out  and  required  to  pay  the  standard 
rales  regularly  filed  with  the  Commission.  This  is  no  condonation 
of  the  company's  failure  simultaneously  to  put  the  standard  rates 
into  force  universally. 

It  is  Heid  that  requiring  the  complainants  to  pay  standard  rates 
(which  standard  rates  are  higher  than  the  rates  long  enjoyed  by  the 
complainants)    is  not  to  be  construed  as  an  increase   of  rates  but 
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at    a    standardization    of    non-standard    or    unjustly    discriminatory 

rates;  nor  is  it  to  be  construed  as  a  change  in  an  "existing  classiRca- 
tion"  of  rates,  but  an  excision  of  what  was  essentially  &kin  to  illegal 
rebates.  Consequently  the  burden  of  proof  cast  by  the  statute  on 
a  public  utility  raising  rates  or  changing  an  existing  classification 
was  not  applicable  to  the  standardization  of  the  complainants'  rates. 
As  regards  the  complaint  of  the  County  of  Camden,  the  company 
contended  that  there  is  a  disparity  of  circumstances  and  conditions 
in  that  very  valuable  privileges  -are  accorded  to  the  company  by  the 
City  and  not  similarity  accorded  by  the  County,  This  contention 
was  not  rebutted  by  the  County.  The  County's  claim  of  imjust 
discriminalion  is  therefore  dismissed, 

II.  Abaencc  of  Reuonable  Clauificatioit  of  Service  Offered. 

The  allegation  of  the  absence  of  a  reasonable  classification  of 
service  was  based  on  two  contentions:  First,  that  as  between  large 
and  small  users  of  telephone  service,  the  respective  classification 
of  service  offered  was  not  reasonable;  Second,  that  as  between 
measured  and  unmeasured  service  outside  the  city  limits,  the 
classification  of  service  offered  by  the  company  was  not  reasonable. 

The  record  disclosed  that  different  rates  are  quoted  for  service 
to  large  and  small  users  respectively.  Whether  the  rates  per  se 
are  just  or  not  is  discussed  under  the  third  head  of  the  Report. 
The  relative  fairness  of  the  rate^  to  large  and  small  users  was  not 
isfully  impugned  by  the  testimony  offered.  Apparently  the 
I  that  the  company  did  no  longer  quote  flat  rates  for  inter- 
community service  hinged  on  the  fact  that  the  annual  fiat  rate 
covering  Philadelphia  and  Camden  is  no  longer  quoted  by  the 
respondent.  So  long  as  the  annual  Camden  rate  is  not  successfully 
attacked,  the  absence  of  a  quoted  rate  by  which  the  complainant 
can  obtain  unlimited  service  to  Philadelphia  can  not  be  remedied 
by  this  Board.  Being  interstate  traffic,  it  is  Held  that  this  Board 
has  no  jurisdiction  thereover. 

III.  UnjnBt  and  Unreasonable  Rate*. 

Under  this  caption  the  valuation  of  this  particular  properly  for  . 
rate  making  purposes,  and  the  more  general  question  of  the  principles 
underlying  such   valuations  are   considered. 

The  complainants  desired  an  appraisal  of  the  company's  prop- 
erty in  Camden,  and  an  inquiry  into  expenses  incurred  and  revenues 
received  in  Camden. 

The  company  contended  that  these  facts,  if  known,  would  furnish 
no  adequate  data  for  a  determination  of  the  case  inasmuch  as  the 
toll  and  local  service  are  inextricably  intertwined.  The  company 
contended  that  the  inquiry  and  valuation  should  be  coterminons 
with  the  company's  property  in  territory  it  served;  and  that  a  proper 
classification  of  the  various  cities,  towns  and  districts  served  within 
said  territory  would  allow  a  determination  as  to  the  property  of 
rate  schedules,  for  each  community  served.  After  consultation  the 
Board   adopted   the    view    presented   by    the   company,    and   allowed 
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ilie  inquiry  to  cover  the  entire  tenitorr  served  by  the  company  in 
this  State. 

Conseqnently  it  is  Held  "inasmuch  as  intercommunication  across 
distance,  irrespective  of  municipal  boundaries,  or  the  availability 
of  such  service,  is  of  the  essence  of  telephone  service,  it  is  either  not 
practicable  at  all  or  would  involve  undue  and  unnecessary  delay 
to  segregate  and  isolate  service  costs  within  restricted  municipal 
areas." 

It  is  also  Held  "that  to  reach  a  proper  basis  on  which  a  reasonable 
retam  may  be  earned,  the  entire  property  of  the  system  of  the 
Delaware  and  Atlantic  Telegraph  and  Telephone  Company  inventoried 
will  suffice;  And  that  when  this  information  is  in  possession  of  the 
Board,  data  respecting  population  and  class  of  service,  required  in 
various  places  will  allow  a  proper  Exation  ot  rates  for  each  par- 
ticular locality." 

The  company  contended  that  it  was  entitled  to  earn  a  return  upon 
a  base  which  is  the  sum  of  the  reproduction  cost  of  the  physical 
property,  new,  plus  the  cost  of  establishing  the  business.  Underly- 
ing all  valuations  for  rate-making  purposes  are  certain  fundamentals. 

"The  general  principles  which  underlie  all  just  valuations  for  rate- 
making  purposes  are  simple.  These  great  general  underlying 
principles  are  two  in  number.  The  first  aims  at  securing  for  con- 
sumers generally  a  prompt  and  adequate  supply  at  reasonable  rates, 
of  those  services  which  they  require  of  public  utility  companies. 
To  insure  this  end,  a  sufficient  incentive  must  be  held  out  to  enter- 
prisers and  investors.  Such  an  incentive  is  the  assured  prospect  of 
a  sufficient  return  upon  outlay  in  supplying  service.  The  first  general 
principle  ts  prospective  in  its  reach;  it  looks  to  the  future.  It  is 
comprehensive  in  its  aim;  it  is  bent  on  obtaining  the  adequate  supply 
of  community  wants. 

"The  second  general  underlying  principle  seeks  to  conserve  the  legiti- 
mate value  of  investments  in  public  utility  enterprises.  It  regards  the 
past  rather  than  the  present;  the  individual  investors  rather  than 
the  community  of  consumers.  It  is  perfectly  consonant  with  the 
first  general  principle  enunciated.  For  unless  the  legitimate  value 
of  past  investments  is  preserved  by  rate-making  decisions,  the  effec- 
live  incentive  for  individuals  to  take  similar  risks  in  the  future  is 
impaired  or  cTtinguished. 

"In  the  light  of  these  two  general  principles,  it  is  Held  that  a 
fair  present  day  estimate  of  the  capital  necessarily  and  judiciously 
sank  in  establishing  the  business  and  not  thereafter  recouped  from 
revenue  should  enter  as  an  element  into  the  base  upon  which  a  fair 
return  should  be  allowed.  Not  to  include  such  part  of  the  outlay 
or  investment  as  is  necessarily  and  judiciou5ly  made  at  ihe  start  in 
canvassing  for  and  enlisting  customers,  or  as  is  necessarily  and  wisely 
incurred  by  reason  of  foregoing  returns  during  the  construction 
period  when  money  is  locked  up  acts  to  repel  future  enterprisers 
from  similar  ventures.  Not  to  allow  a  fair  return  on  such  outlay  when 
made,  is  to  extinguish  in  part  the  value  of  the  necessary  investment 
requisite  to  afford  service  to  the  community  as  a  whole.  The  allow-  ^ 
ance  on  this  score  must,  it  is  true,  be  made  with   circumspection. 
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Living  consumers  must  not  be  held  in  the  power  of  tfae  dead  hand 

stretcned  forth  {rom  the  grave  ol  liclltioua  or  injudicious  investment. 
Cognizance  must  be  taken  of  the  fact  that  the  individual  merchant 
ordinarily  calculates  his  percentage  of  profit  on  his  stock,  not  on 
hie  stock  plus  the  good  will  of  his  business.  Cognizance  must  be 
taken  also  of  the  fact  that  an  estimate  of  reproduction  cost  rejects 
in  part  one  value  attributed  to  a  mechanism  whose  end  is  assumed, 
to  be  the  rendering  of  specific  services,  and  not  to  become  a  mere 
pile  of  potential  junk.  But  when  ail  is  said  by  way  of  abatement  or 
allowance,  it  is  Held  that  the  inclusion  of  a  proper  estimate  for  the 
cost  of  establishing  business,  a  cost  quite  distinct  from  the  bare 
structural  value  of  the  apparatus,  cannot  be  gainsaid. 

"The  Board  allowed  for  cost  of  establishing  the  business  $797,800. 

"For  this  item  the  company  claimed  $1,184,600." 

Apart  from  estimating  an  allowance  for  the  cost  of  establishing 
the  business,  is  the  value  to  be  put  on  the  physical  property  for 
rate-making  purposes.  One  extreme  contention  is  that  replace- 
ment cost  new,  of  the  company's  property  used  and  useful  in  supply- 
ing service  should  be  taken  as  th-e  basis.  The  other  extreme  con- 
tention is  that  unexpired  service  value  of  the  company's  property, 
used  and  useful  in  rendering  service  should  serve  as  the  basis.  A 
middle  ground  is  that  replacement  cost  new  minus  ^n  allowance 
for  demonstrated  w-ear  and  tear  should  be  taken  as  th-e  basis. 

It  is  Held  that  both  extremes  are  likely  to  be  erroneous.  To  take 
replacement  cost  new,  without  any  abatement,  would  be  relatively 
unfair  to  companies  whose  tangible  property  is  at  present  as  large 
in  value  as  the  tangible  property  represented  by  its  replacement 
cost  new.  There  is  in  the  latter  case  a  warranty  of  the  judiciousness 
both  in  time  and  amount  of  the  investment  which  is  lacking  where 
a  large  accrued  depreciation  in  physical  plant  exists. 

The  contention  that  only  unexpired  service  value  of  tangible  prop- 
erty should  be  taken  as  a  basis  fails  to  give  proper  regard  to  the 
unique  obligation  incumbent  on  a  public  utility  of  maintaining  a 
service  in  extent  and  adequacy  equal  to  what  the  company  holds 
itself  out  to  provide;  and  this  too  without  improper  additions  to 
capital  account.  It  is  Held  that  as  the  company's  "♦  *  responsi- 
bility is  measured  by  a  sum  in  excess  of  the  unexpired  service  value 
of  its  tangibles,  •  '  the  equitable  base  upon  which  it  is  entitled 
to  a  return  is  in  excess  of  the  unexpired  service  value  of  its  ap- 
paratus, and  approaches  as  a  limit  the  total  replacement  cost  new  of 
its  tangible  property." 

As  a  tentative  approach  to  this  basis  it  is  Held  that  an  abatement 
from  replacement  cost  new,  of  expired  service  of  wearing  value 
ascertained  to  be  due  to  actual  age  and  wear  should  be  made.  "In 
the  case  at  bar,  it  would  make  no  difference,  so  far  as  the  disposition 
of  the  pending  case  is  concerned,  which  basis  for  a  return  is  chosen. 
On  the  basis  of  reproduction  value  new,  or  upon  the  basis  of  an 
abatement  such  as  is  contemplated  in  the  Knoxville  case,  or  on  the 
basis  of  such  deduction  as  might  be  calculated  upon  expired  serv- 
ice value  estimated  from  life  tables,  it  is  demonstrable  that  th? 
past  returns  to  this  company  have  not  been  excessive,  unjust  or 
unreasonable." 
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It  is  Held  however,  that  replacement  cost  new  is  the  proper  base 
on  which  to  estimate  annual  depreciation.  It  is  also  Held  "from 
now  on  the  utilities  will  be  expected  to  maintain  intact  the  present 
value  of  their  capital  investment.  When  therefore  Tates  of  deprecia- 
tion are  estimated  in  accordance  with  due  and  proper  allowance 
therefor  as  provided  in  the  statute,  the  sums  standing  to  the  credit 
of  the  depreciation  reserve  will  be  deducted  from  the  total  value 
of  assets  to  ascertain  theoretically  the  base  on  which  utilities  be 
entitled  to  a  fair  return." 

As  to  the  rate  of  return  the  Commission  finds  a  return  of  8  per 
cent,  on  the  company's  investment  to  be  fairly  equitable,  when 
consideration  of  all  conditions  is  taken.  Especially  as  this  return 
is  to  cover  all  such  items  as  bond  discount,  brokerage,  or  other 
costs  of  obtaining  capital.  The  company  asks  for  a  margin  of  proht 
equal  to  10  per  cent,  until  such  time  as  a  surplus  is  accumulated 
that  will  assure  a  regular  8  per  cent,  margin  of  profit. 

This  is  denied.  The  addition  of  2  per  cent,  is  not  warranted  even 
temporarily.  One  purpose  of  an  adequate  depreciation  allowance 
is  to  secure  this  very  uniformity  of  net  profits  which  the  company 
desires  to  put  beyond  hazard.  Where  adequate  provision  is  made 
for  annual  depreciation,  unusual  outlay  in  a  given  year  for  re- 
placements is  taken  care  of  without  necessitating  a  drop  in  dividends. 
The  technical  apparatus  is  still  in  process  of  change.  The  proper 
allowances  for  depreciation  are  still,  of  necessity,  largely  conjectural. 
Uoceover,  so  far  as  this  particular  company  is  concerned,  brisk 
competition  is  still  offered  in  many  parts  of  its  territory.  An  8 
per  cent,  annual  return  upon  the  lowest  of  the  three  canvassed  in 
this  Report  $5,338,000  is  $427,040.  The  earnings  and  expenses  •  • 
indicate  that  in  1908  the  corporate  deficit  was  augmented  by  $198,085.56; 
in  1909  by  $43,123.97;  that  the  net  earnings  for  1910  were  $160,756.32 
and  for  1911  were  $)70.196.13.  The  disparity  between  the  actual 
present  earnings  and  a  return  of  $427,040  is  so  large  that  it  is  not 
necessary  to  consider  in  detail  whether  the  company's  estimate  of 
earnings  should  not  be  somewhat  reduced  by  reason  of  the  royalty 
paid  to  the  parent  company;  by  reason  of  possible  excessive  prices 
paid  to  the  Western  Electric  Company  for  supplies;  by  reason  of 
possible  inclusion  in  operating  charges  or  overhead  charges  that 
should  be  deducted  because  of  the  inclusion  of  similar  items  in  the 
capitalized  estimate  of  various  parts  of  the  Plant  and  by  reason  of 
estimated  appreciation  of  parts  of  its  property.  The  net  profits  at 
present  are  clearly  not  excessive,  but  demonstrably  moderate  so  far 
as  this  company  is  concerned.  It  follows  that  its  rates  as  a  whole 
cannot  be  assailed  as  unjust  or  unreasonable;  and  that  the  petitions 
so  far  as  alleging  extortionate  or  undue  rates  should  be  dismissed. 

The  company  claimed  as  replacement  cost,  new,  of  its  plant  and  . 
plant  assets,  as  of  August  31,  1911,  $6,287,900.    The  Board  finds  the 
companjr's  investment  in  plant  and  plant  assets,  measured  by  a  fair 
estimate  of  replacement  cost,  nftu,  to  be  $5,959,460, 
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The  Board  finds,  with  reference  to  tangible  property 

Reproduction  Cost,  new $S,9S9,4fiO.OO 

Reproduction  cost  deducting  depreciation  by 

inspection   5,409,460.00 

Deduction  theoretical  depreciation 4,540,173.00 

For  gross  revenues  of  the  Company  for  1911,  for  the  State  of  New 
Jersey,  were  found  to  be 

Exchange  Revenue  $  671,978.17 

Toll   Revenue    450,439.09 

Sundry  Revenue 1,772.48 

Total  Gross  Revenue  |1,124,I89.74 

For  the  same  year  the  total  expenses  (including  $272,000  for 
depreciation  over  and  above  current  maintenance)  were  $953,993.61 
leaving  net  earnings  for  the  year  at  $170,196.13. 


Gaskill  and  Oaskiix,  Esqrs.,  for  Gately  and 
Hurlej,  et  al., 

Geobgb  J.  Bebqen.  Esq.,  for  Board  of  Clioseu 
Freeholders  of  the  County  of  Camden, 

John  L.  Swayze,  Esq.,  and  Bobeet  V.  Makye, 
Esq.,  for  the  Delaware  and  Atlantic  Telegraph  and 
Telephone  Company. 

REPORT. 

The  complainants  ftled  their  respective  petitions  in  July, 

1911.  As  the  complaints  were  largely  identical,  they 
were  consolidated  for  the  purpose  of  bearing.  The  com- 
plainants requested  that  the  property  of  the  company  be 
appraised.  The  time  required  to  make  the  appraisal  ne- 
cessitated some  delay  before  detailed  testimony  could  be 
advantageously  taken.  The  taking  of  testimony  began 
November  21st,  1911,  at  the  State  House  in  Trenton,  and 
by  successive  adjournments  was  continued  from  time  to 
time,  as  indicated  in  the  record  of  the  case,  until  July  23d, 

1912.  Briefs  have  been  submitted  by  the  attorneys  for 
(iately  &  Hurley,  et  al.,  and  by  the  attorneys  for  the  com- 
pany. The  testimony  has  been  voluminous  and  detailed, 
and  a  large  number  of  exhibits  has  been  submitted. 

All  the  complainants  had  been  obtaining  service 
from  the  company  under  similar  contracts.  Begin- 
ning   in     May,     1911,     and    continuing    through     June 
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and  into  July,  1911,  the  company  notified  the  complain- 
ants of  its  unwillingness  to  continue  service  under  these 
contracts.  The  terms  of  the  contracts  at  that  time  were 
admittedly  advantageous  to  the  complainants.  The  con- 
tracts in  question  allowed  the  complainants-  unlimited 
aerrice  to  Camden  and  neighboring  places  within  a  ten- 
mile  radius,  and  also  to  Philadelphia,  for  a  flat  rate  of 
approximately  one  hundred  and  fifty  dollars  a  year.  The 
saperseding  contracts  offered  by  the  company  materially 
increased  the  price  of  service  to  the  complainants.  Gately 
&  Hurley,  et  al.,  averred  that  the  prices  quoted  in  the 
saperseding  contracts  constituted  (1)  an  unjust  and  un- 
reasonable increase;  and  (2)  a  cliange  in  the  classification 
of  service  outstanding  when  the  Public  Utili^  Act  was 
passed.  The  aforesaid  complainants  also  charged  (1) 
that  the  respondent  company  refused  to  establish  reason- 
able classifications  of  service  as  between  large  aAd  small 
users  of  the  telephone,  and  as  between  measured  and  un- 
measured service  outside  of  the  city  limits;  (2)  that  the 
respondent  company  refused  to  furnish  adequate  and 
proper  service  at  reasonable  and  proper  rates;  (3)  that 
the  respondent  company  discriminated  against  the  com- 
plainants in  not  terminating  simultaneously  all  contracts 
similar  to  those  formerly  enjoyed  by  the  complainants; 
(4)  that  the  company  intended  by  tlie  changes  in  rate,  to 
augment  unduly  the  revenues  of  the  "Bell  System." 

The  Freeholders  of  the  County  of  Camden,  whose  con- 
tract for  telephone  service  in  the  BherifTs  office  had  also 
been  superseded,  brought  against  the  respondent  company 
practically  the  same  charges.  Peculiar  to  the  complaint 
of  the  Freeholders,  is  the  charge  that  discrimination 
is  specifically  practised  against  the  county,  and  in 
favor  of  the  City  of  Camden  by  the  City  govern- 
ment's continuing  to  enjoy  more  favorable  rates  for 
service  than  the  Sheriff's  office. 

It  appears  that  what  the  company  designates  as  "the 
present  stendard  of  schedule  rates  for  Camden  and  vi- 
cinity" was  put  in  force  on  June  Ist,  1909 ;  that  said  sched- 
ule was  duly  filed  with  this  Board  after  its  organization; 
and  that  in  1910,  in  response  to  the  Board's  request,  the 


46    Nkw  Jersey  Board  of  Pub.  Util.  Commissioners. 

eompaDj  had  filed  with  this  Board  a  list  of  all  its  items  ex- 
tant contracts  at  rates  other  than  those  specified  in  the 
aforesaid  schedule.  The  promulgation  of  the  new  schedule 
in  1909  did  not  immediately  conform  all  actnal  rates  to 
those  in  said  schedule.  It  rather  indicated  the  terms  on 
which  new  business  would  be  written.  lo  some  instances, 
service  was  continued  after  June  1st,  1909,  at  non-standard 
i-ates,  in  accordance  with  these  earlier  contracts ;  and  the 
contracts  naming  said  non-standard  rates  were  not  imme- 
diately terminated.  The  discontinuance  of  service  at  these 
non-standard  rates,  while  it  issued  in  an  increase  in  price 
to  the  complainants,  was  in  the  direction  of  conforming  ac- 
tual rates  to  those  of  the  schedule.  The  company  also 
avers,  and  it  is  uncontroverted  of  record,  that  the  particu- 
lar type  of  contract  which  the  complainants  enjoyed  had 
not  been  offered  to  new  subscribers  since  September  5th, 
1902.  The  supersession  of  the  complainants'  contracts  was, 
therefore,  in  the  direction  of  a  "clean-up."  Without  con- 
ceding that  the  filing  of  standard  rate  schedules  with  the 
Board  automatically  authenticates  such  rates,  or  stamps! 
them  with  the  Board's  official  approval,  the  schedules  so 
filed  do  constitute  a  prima  facie  rule  of  what  the  regular 
rates  may  be  presumed  to  be.  The  case  in  point  differs 
materially  from  the  promulgation  of  a  new  rate  schedule 
which  would  increase  the  rates  for  an  entire  community. 
The  presumption  as  to  what  the  regular  schedule 
rates  are  is  strengthened  in  proportion  as  the  bulk 
of  the  actual  rates  charged  conform  to  this  schedule. 
The  question  arises,  can  the  first  two  allegations  of  the 
complainants,  that  the  discontinuance  of  their  contracts 
worked  "an  unjust  and  unreasonable  increase  of  rates" 
and  "a  change  in  the  classification  of  service  outstanding 
when  the  Public  Utilities  Act  was  passed"  be  construed 
as  coming  under  Article  II,  17,  (h)  of  Chapter  195  of  the 
Laws  of  1911? 

This  section  provides,  in  short,  that  when  a  public  utility 
increases  "any  existing  individual  rates,  joint  rates,  tolls, 
cliarges  or  schedules  thereof  or  changes  "any  existing 
classification"'  the  "burden  of  proof  to  show  that  the  said 
increase,  change  or  alteration  is  just  and  reasonable  shall 


Gately  &  Hurley,  bt  al.  vs.  D.  &  A.  T.  &  T.  Co.      47 

be  ttpon  the  public  utility  making  the  same."  It  also  pro- 
vides that  the  Board  may  suspend  for  three  months  such 
increase  or  alteration  pending  a  hearing  to  determine 
whether  such  changes  are  just  and  reasonable.  Suppose  a 
pnblic  utility  under  an  agreement  had  been  giving  a  cus- 
tomer a  discriminatory  low  rate.  Does  the  law  stipulate 
that  the  utility  can  not  advance  his  rate  up  to  the  stand- 
ard without  being  required  to  bear  the  burden  of  proof 
that  the  increase  demanded  of  the  hitherto  favored  indi- 
vidual customer  is  just  and  reasonable?  We  think  not. 
The  burden  of  proof  thrown  by  this  section  of  the  law 
upon  the  public  utility  applies  to  advances  in  rates  made 
generally  to  customers,  and  not  to  instances  where  a  par- 
ticular customer's  rate  is  augmented  by  conforming  his 
rate  to  the  standard  schedule  of  charges.  For  this  reason 
the  complainants'  request  that  the  new  rates  exacted  of 
them  be  suspended  pending  a  hearing  was  declined  by  the 
Board.  We  do  not,  at  this  point  of  our  opinion,  prejudge 
the  question  of  the  justice  or  reasonableness  of  the  gen- 
eral schedule  of  rates  or  of  the  classilications  of  service 
offered.  But  if  the  advance  in  price  to  the  com- 
plainants in  the  present  case,  or  the  withdrawal  of 
certain  classifications  of  service  formerly  furnished 
them  is  simply  incidental  to  the  process  of  eliminating 
existent  discriminations,  in  that  case  the  advances  in  rate 
or  the  changes  in  classification  do  not  offend  against  the 
section  of  the  statute  already  cited. 

The  remaining  charges  made  by  the  complainants  are 
reducible  to  three;  (1)  unjust  discrimination;  {2)'nn- 
reasonable  classifications  of  service  as  between  large  and 
small  users  of  the  telephone,  and  as  between  measured 
and  unmeasured  service  outside  the  city  limits;  (3)  un- 
reasonable, unjust  and  extortionate  rates  for  service.  Un- 
der the  last  charge  we  subsume  the  allegation  that  the  re- 
spondent company  has  endeavored  by  means  of  the  changes 
complained  of  to  swell  unduly  the  revenues  of  the  Ameri- 
can Telegraph  and  Telephone  Company.  We  shall  dis- 
cuss these  three  charges,  first  as  relating  to  the  complain- 
ants, and  second,  as  relating  to  the  Delaware  and  Atlahti^lc 
tiystem  as  a  whole. 
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I.  Unjust  Disceimination  as  Rboaeds  the 
Complainants. 

The  fact  is  admitted  that  the  supersession  of  the  com- 
plainaiita'  contracts  did  not  effect  an  entire  elimination 
of  all  non-staiidard  contracts  for  telephone  service  ren- 
dered by  the  company  in  Camden.  The  Company  admits 
that  on  October  Ist,  1910,  there  were  three  hundred  and 
fifty-two  subscribers  out  of  a  total  of  about  twenty-five 
hundred  in  Camden  who  held  contracts  at  non-standard 
rates.  Of  these  three  hnndred  and  fifty-two,  there  were 
fifty,  according  to  the  company,  in  the  class  to  which  the 
complainants  belonged.  On  July  31st,  1911,  the  company 
shows  that  there  remained  two  hundred  and  five  contracts 
at  non-  standard  rates.  The  company  therefore  admits 
the  allegation  that  it  "discriminates  nevertheless  among 
the  users  of  telephone  service  in  Camden,  and  has 
not  cancelled  all  such  contracts  as  are  not  in  ac- 
cordance with  its  schedule  Of 'rates.''  But  the  singling 
out  of  this  particular  class  of  subscribers  and  the  termina- 
tion of  their  contracts  can  hardly  be  urged  as  a  just  griev- 
ance by  these  particular  complainants.  The  continuance 
of  any  non-standard  rates  is  a  grievance  over  which  all 
subscribers  at  standard  rates  may  justly  complain.  It 
is  an  illegal  practice  that  deserves  reprobation,  and  re- 
(juires  speedy  abatement.  But  so  far  as  these  particular 
complainants  are  concerned,  the  company's  partial  and  in- 
complete standardization  of  its  Camden  rates  is  no  ground 
for  charging  undue  or  unjust  discrimination.  As  well 
might  the  former  large  recipients  of  heavy  railroad  rebates 
complain  of  discrimination  when  required  to  pay  stand- 
ard charges,  because  certain  smaller  concerns  are  still 
left  in  enjoyment  of  rates  less  than  standard. 

This  particular  conclusion,  to  wit,  that  these  individual 
complainants  are  in  no  equitable  position  to  complain 
of  unjust  discrimination,  is  strengthened  by  considering 
how  great  was  the  discrimination  in  rates  which  they  have 
long  enjoyed.  Mr.  William  L,  Hurley  testified  that  his 
concern  used  about  thirty  calls  a  day  in  Camden,  and 
forty  calls  a  day  in  Philadelphia;  or  about  nine  thousand 
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calls  per  year  in  Camden  and  twelve  thousand  in  Phila- 
delphia. The  Philadelphia  calls  alone,  at  the  regular  mes- 
sage rate  of  five  cents  per  call,  would  amount  to  f^OO  a 
year.  For  this  service,  with  all  of  Camden  (and  a  ten- 
mile  radius  thereabout  in  addition)  Uately  &  Hurley  paid 
♦150  a  year.  Exhibit  33  shows  that  in  Camden,  the  aver- 
age number  of  calls  per  station  per  day  is  slightly  less 
than  two.  It  is  not  unfair  to  assume  that  the  average 
number  of  calls  by  residence  stations  is  less  than  the 
average  number  of  daily  calls  by  business  stations. 
Assuming  that  Camden  subscribers  to  four-party  line 
service  make  two  calls  daily  every  day  of  the  year,  or 
seven  hnndred  and  thirty  calls  per  year,  the  price 
they  pay  per  call  is  approximately  three  and  one-third 
cents.  Gately  &  Hurley  have  been  paying  about  seven- 
tenths  of  a  cent  per  call,  or  less  than  one-fourth  of  the  esti- 
mated average  price  per  call  paid  by  this  class  of  smaller 
subscribers,  all  of  whose  calls,  moreover,  are  confined  to 
Camden,  while  more  than  one-half  of  Gately  &  Hurley's 
calls  were  to  Philadelphia.  A  similar  comparison  made 
on  the  basis  of  message  rates  would  demonstrate  the  enor- 
mous disparity  in  rates  per  call  paid  formerly  by  these 
particular  complainants  as  contrasted  with  the  standard 
rates.  Prom  whatever  standpoint  viewed,  the  rates  en- 
joyed by  this  particular  complainant  have  been  ridicu- 
lously disproportionate,  and  pointedly  discriminatory 
against  the  hundreds  of  subscribers  at  standard  rates  in 
Camden. 

Nor  do  we  attribute  any  great  weight  to  the  complain- 
■  ants'  contention  that  when  they  originally  signed  their 
contracts,  the  contracts  were  burdensome  to  the  subscrib- 
ers, and  were  continued  in  the  far-oCf  expectation  that  they 
would  eventually  prove  advantageous.  We  think  it  in- 
herently unlikely  that  for  the  first  eight  years  the  con- 
tract was  burdensome  or  of  indifferent  advantage  to  Gately 
&  Hurley.  Even  if  it  were,  it  has  been  admittedly  ad- 
vantageous for  the  past  three  years;  so  much  so,  that  any 
hypothetical  burden  during  its  earlier  term  has  been  off- 
set very  generously.  For  twelve  years  and  five  months 
Gately  &  Hurley  enjoyed  the  benefit  of  their  contract    On 
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intimation  by  the  company  of  its  discontinuance,  they 
promptly  offered  to  "double  up"  {Printed  Testimony,  p. 
27).  Failing  to  obtain  a  satisfactory  rate  from  the  re- 
spondent company,  Gately  &  Hurely  concluded  with 
the  Eastern  Telephone  and  Telegraph  Cwnpany  a 
contract  which  gives  them  a  private  wire  to  Phila- 
delphia and  tree  service  in  Camden  and  Gloucester  for 
f365  a  year.  It  appears,  therefore,  withont  question,  that 
this  particular  complainant  has  been  enjoying  service  at  a 
fraction  of  the  rates  paid  by  subscribers  on  the  regular 
schedule;  that  the  rates  per  call  have  been  of  late  years 
ridiculously  small  in  comparison  with  charges  for  com- 
parable service;  that  higher  flat  rates  were  promptly  of- 
fered by  Gately  &  Hurley  when  the  company  ^gnifled  its 
intention  of  superseding  their  contract;  and  that  anal- 
ogous service  was  taken  with  a  competing  company  at 
rates  more  than  twice  as  high  as  those  enjoyed  under  the 
superseded  contract. 

Of  the  twenty-three  complainants  joining  with  Gately 
&  Hurley,  and  comprising  some  of  the  largest  commercial, 
manufacturing  and  banking  houses  of  that  city,  the  First 
National  Bank  of  Camden  is  the  only  one  which  has  pre- 
sented specific  facts  with  reference  to  its  jise  of  the  tele- 
phone under  its  contract  now  superseded.  It  was  admitted 
that  the  bank  was  making  probably  seven  thousand  Phila- 
delphia calls  per  year  before  its  contract  was  canceled 
(Printed  Testimony,  p.  38).  It  was  contended  that  the 
|I50  rate  was  at  first  "a  great  hardship,"  but  "at  the  pres- 
ent time  this  old  rate  would  be  rather  an  advantajte" 
(Printed  Testimony,  p.  37).  It  was  admitted  also  that  the 
old  rate  would  be  unfair  to  people  in  Camden  paying  fBO 
a  year  for  Camden  service  only.  While  the  bank's  use  of 
the  service  was  less  extensive  than  that  made  by  Gately 
&  Hurley,  we  judge  that  the  cases  differ  only  in  degree 
and  not  in  kind. 

The  Board  of  Freeholders  made  the  particular  allega- 
tion that  the  County  of  Camden,  as  compared  with  the 
City  of  Camden,  was  discriminated  against  by  the  dis- 
continuance of  the  county's  former  contract.  The  respond- 
ent, in  its  answer,  alleged  a  disparity  of  circumstances 
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antj  conditiODS.  It  averred  that  the  rates  to  the 
city  for  service  "were  in  return  for  very  valuable 
privileges  granted  to  the  respondent  by  the  said 
City  of  Camden."  The  attorney  for  the  Board  of  Free- 
holders did  not  put  in  evidence  to  challenge  the  fact  that 
certain  privil^ea  were  accorded  the  respondent  company 
by  the  city  and  not  similarly  accorded  by  the  connty.  He 
contended  rather  that  the  county  government  was  entitled 
"to  get  some  privil^es  in  their  rates"  (Printed  Testimony, 
p.  39)  ;  that  the  company  is  to-day  discrimiBatlng  against 
certain  of  its  patrons  (Printed  Testimony,  p.  40) ;  and 
that  the  rates  proposed,  t.  e.,  the  company's  present  sched- 
ule, are  exorbitant. 

Confining  ourselves  for  the  moment  to  the  specific  issue 
vhetber  the  discontinuance  of  the  complainants'  contracts 
worked  an  undue  or  an  unjust  discrimination  of  which 
these  complainants  may  equitably  complain,  our  answer 
is  ill  the  negative.  It  may  well  be  that  the  respondent 
should  have  eliminated  all  non-standard  contracts  simul- 
taneously. But  it  can  hardly  be  argued  that  former 
conspicuous  beneficiaries  of  non-standard  rates  can  urge 
their  grievance  of  being  put  on  the  standard  schedule, 
and  equitably  ask  for  a  restoration  of  their  erstwhile  spe- 
cial privileges.  We  do  not  say  that  the  respondent  is 
justified  in  a  piece-meal  standardization  of  its  rates  to 
subscribers.  But  those  who  may  equitably  complain  of 
this  method  of  standardization  are  those  who  have  been 
paying  standard  rates,  not  those  who  have  been  enjoying 
special  advantages  at  non-standard  rates.  If  a  selective 
proces-s  of  standardization  were  to  be  applied,  it  would 
not  seem  improper  that  the  contracts  farthest  removed 
from  standard  be  first  chosen  for  elimination. 

II.  Unreasonable  Classifications  of  Sebvicb  as 
Rbqabds  the  Complainants. 

Gately    &   Hurley,    and    the    complainants    associated 
with  them,  allege  that  the  respondent  company  "has  re- 
fused to  establish  reasonable  classifications  of  service  and 
such  classifications  as  will  distinguish  between  the  large  , 
users  or  bu^ess  houses  and  the  smaller  users  of  the  tele-^ 
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phone,  and  as  between  measured  and  unmeasured  serrice 
outside  of  the  city  limits." 

The  record  discloses  but  little  evidence  bearing  upon 
this  allegation.  Apparently,  it  covers  three  points;  first, 
that  the  company's  present  system  of  classification  of  serv- 
ice is  not  reasonable;  second,  tliat  a  proper  classiticatioD 
should  quote  special  rates  for  large  users,  on  the  theory 
that  in  merchandising  "the  quantity  always  regulates  the 
price"  (Printed  Testimony,  p.  33) ;  third,  that  flat  rates 
for  inter-community  service  should  be  included  in  a  proper 
scheme  of  classification. 

The  respondent  company's  general  scheme  of  classifica- 
tion distinguishes  various  kinds  of  service,  and  quotes 
different  rates  applicable  thereto.  Tlie  evidence  of  Mr. 
Spalding  (Printed  Testimony,  p.  8't,  sq.)  shows  that  busi- 
ness service  is  differentiated  from  residence  service,  di- 
rect line  service  from  party  line  service,  exchange  s<!rvice 
from  toll  service,  and  measured  service  from  flat  rate  serv- 
ice. Studies  are  also  made  of  various  communities  8er\'ed 
by  the  respondent  Exhibit  33,  taken  in  connection  with 
Mr.  Spalding's  testimony  (Printed  Testimony,  p.  92,  sq.) 
shows  that  certain  relevant  local  data  are  duly  noted, 
such  as  the  population,  its  size  and  character,  the  domi- 
nant industries,  the  tax  valuation  of  real  estate,  the  munic- 
ipal area  and  the  average  of  calls  per  station  per  day. 

Based  on  such  studies  the  service  offered  is  ctassifled 
into  lettered  classes.  A,  B,  C  and  E;  and  different  rates 
are  quoted  accordingly.  Exhibit  34  shows  that  this  gen- 
eral scheme  of  classification  prevails  in  contiguous  terri- 
tory in  Pennsylvania  and  Delaware.  The  reasonableness 
of  this  general  scheme  of  classification  does  not  appear  to 
.  be  attacked  by  the  complainants  except  in  tbe  local  dis- 
crimination practised  by  quoting  different  residence  rates 
in  Trenton  from  those  quoted  for  similar  service  in  At- 
lantic City  and  Camden.  There  has  not  been  evidenced 
against  the  classification  scheme  as  a  whole  any  feature 
that  would  warrant  us  in  pronouncing  it  unreasonable. 

The  second  implied  cliarge  against  the  company's  classi-, 
fication  is  that  it  fails  to  quote  .special  rates  to  large  users" 
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ol  the  service.  The  schedule  of  rates  filed  by  the  respond- 
ent includes,  however,  special  rates  for  private  branch 
exchanges,  such  as  most  if  not  all  large  users  would  re- 
quire. Without  passing  on  the  comparative  price  of  service 
secured  by  installing  private  branch  exchanges,  it  is  clear 
that  large  asers  are  enabled  thereby  to  get  special  rates 
less  than  those  quoted  in  the  various  classes,  A,  B,  C  and 
E,  aupra.  The  prices  at  which  service  is  furnished  by  the 
company  for  private  branch  exchanges  are  attacked,  but 
this  is  a  question  of  price  rather  than  of  claasiflcation. 
As  a  question  of  price,  it  will  come  up  later  for  discus- 
sion. But  the  company's  schedule  does  unquestionably 
provide  "such  classifications  as  will  distinguish  between 
the  large  users  or  business  houses  and  the  smaller  users  of 
the  telephone,"  allegation  to  the  contrary  in  item  5  of 
Gately  &  Hurley's  petition  notwithstanding. 

The  third  point  in  said  petition  as  to  classification  is 
apparently  that  a  reasonable  classification  should  quote 
flat  rates  for  inter-community  service.  The  respondent's 
counsel  (Printed  Brief,  p.  31)  contends  that  the  company 
does  precisely  what  the  company  is  alleged  not  to  do.  And 
the  allegation  to  which  reference  is  here  made  is  that  the 
company  "lias  refused  to  establish  such  classification  as 
will  distinguish  between  the  large  users  or  business  houses 
and  the  smaller  users  of  the  telephone,  and  as  bcttpeeu 
measured  and  unmeasured  service  outside  of  the  city  livi- 
its."  We  do  not  find  in  the  record,  however,  that  the  com- 
pany quotes  flat  rates  "as  between  measured  and  unmeas- 
ured service  outside  of  tlie  city  limits."  Mr.  Spalding 
testified  (Printed  Testimony,  p.  88)  that 

"inter-community  rates  are  on  a  fixed  schedule 
irrespective  of  the  value  of  the  service  as  such  to 
the  particular  communities.  The  inter-community 
rates,  however,  have  two  important  modifications: 
the  first  is,  that  the  charge  per  mile  decreases  as 
the  length  of  the  haul  increases,  and  second,  that 
for  comuiunities  very  close  together,  the  rate  is 
either  reduced  below  the  standard  schedule  or  in 
,  niany  cases  is  abolished  entirely,  and  the  inter- 
community rate  is  absorbed  in  the  communitv  rate." 
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This,  however,  is  not  ufferiug  classificatiuiis  of  service 
"aa  between  measured  aud  uiiiueasured  serviee  outside  of 
the  cit;  limits."  And  apparently  u  contract  offered  l>y 
'  the  EaHtern  Telephone  and  Telegraph  Company  gives  the 
subscnbers  for  f  365  a  year  a  pi'ivate  wire  to  Philadelphia, 
listed  on  the  Philadelpliia  exchange  (Printed  Testimony, 
p.  29). 

Whether  (apart  from  the  particular  price  named) 
B«ch  a  contract  ought  to  be  included  in  the  classifi- 
cations of  service  offered  by  the  Delaware  and  At- 
lantic Tele^aph  and  Telephone  Company  to  subscribers, 
raises  a  question  upon  which  evidence  was  offered  only 
indirectly.  If  the  Delaware  and  Atlantic  rates  for  private 
branch  exchanges  were  shown  to  be  reasonable,  such  a 
tender  of  private  wire  to  places  outside  of  the  city  limits, 
andat  a  flat  rate,  might  readily  prove  superfluous.  Be- 
serving'the  question  of  price  for  later  discussion,  it  may  be 
said  that  the  petitioners'  insistence  upon  being  quoted, 
a  flat  rate  for  inter-community  service  is  hardly  a  practi- 
cal issue  under  the  circumstances.  The  one  place  affected 
is  Philadelphia,  and  service  thereto  and  the  rates  de- 
manded for  such  service,  as  the  complainants'  counsel  ad- 
mit, are  beyond  the  jurisdiction  of  this  Board.  Such 
inter-communication  is  inter-state;  and  the  Interstate 
Commerce  Commission  is  the  tribunal  to  which  the  pe- 
titioners must  appeal  for  the  establishment  of  a  flat  rate 
schedule  for  service  from  Camden  to  Philadelphia.  It  is, 
of  course,  true  that  in  many  respects,  the  two  cities  con- 
stitute parts  of  an  industrial  whole;  but  this  circumstance 
is  one  to  be  urged  before  a  tribunal  having  jurisdiction 
over  their  inter-communication. 

III.  Unreasonable  Prices  as  Regards  the 
Complainants. 

Under  this  caption  we  shall  consider  exclusively 
the  issue  of  alleged  unreasonable  prices  for  service  de- 
manded of  the  particular  complainants  at  bar.  We  re- 
serve until  later  the  discussions  whether  these  complain- 
ants in  common  with  all  subscribers  in  the  Delaware  and.' 
Atlantic  territory  are  required  to  pay  excessive,  unreason- 
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aUe  (»  exorbitant  rates  for  service.  W«  also  reserve 
uatU  later  the  treatm^it  of  diHcriminatioii  as  between 
localities  in  tlie  Delaware  and  Atlantic  temtory,  where 
Bach  discrimination  might  affect  not  alone  these  individual 
complainants,  but  their  fellow-townsmen  as  well.  Here 
we  are  concerned  alone  with  the  rates  formerly  exacted 
of  these  complainants  as  compared  with  the  rates  now 
demanded  of  them  by  the  respondent  company. 

Mr.  Hurley  testified  that  under  the  superseding  con- 
tract offered  him,  his  business  concern  estimated  it  would 
have  to  pay  tl,372  per  year  for  the  service  he  previously 
obtained  at  the  flat  annual  rate  of  floO  (Printed  Testi- 
mony, p.  28).  He  testified'  also  that  his  concern  had  con- 
cluded a  contract  with  the  Eastern  at  (365  per  year,  and 
that  this  service  in  conjunction  with  a  |G0  local  contract 
with  the  Delaware  and  Atlantic  for  iucoming  calls  has 
created  a  situation  where  "now  it  doesn't  make  very  mucli 
difference  whether  we  have  a  Bell  or  not"  (Printed  Testi- 
mony, pp.  29  and  SO,  sq.). 

It  was  urged  on  behalf  of  the  First  National  Bank  of 
Camden,  that  in  place  of  the  (150  formerly  paid  for  the 
year's  service,  the  bank  had  made  a  contract  with  the 
Keystone,  with  "practically  the  privileges  of  the  old  Bell" 
(Printed  Testimony,  p.  37).    It  was  also  stated  that 

"the  rates  now.  charged  by  the  Keystone  are  less 
than  those  charged  by  the  Bell.    We  have  a  new 
Keystone  that  takes  the  place  of  the  Bell,  and  I 
think  it  is  some  dollars  cheaper  than  the  old  con- 
tract was"  (Printed  Testimony,  p.  39). 
The  *'old  contract"  we  understand  to  mean  the  present 
contract  offered  by  the  old  company  (the  Bell,  or  the  Dela- 
ware and  Atlantic  Telegraph  and  Telephone  Company), 
and  not  the  old  flat  rate  of  |150  per  annum  for  Camden 
(including  the  ten-mile  radius)  and  Philadelphia. 
The  petition  of  the  Board  of  Freeholders  of  the  County 

of  Camden  (Sec.  3)  avers  that 

"in  place  of  the  discontinued  contract,  said  Tele- 
phcme  Company  proposed  a  new  rate  for  the  Sher-  'i 
iff's  phone  which,  considering  the  number  of  calls 
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made,  would  increase  tUe  sum  paid  by  your  peti- 
tioner fur  the  same  service  atxiat  one  liundred  and 
fifty  dollars  per  year." 

Tbe  particular  point  that  here  arises  for  discussion 
narrows  itself  to  the  single  inquiry  whether  the  increased 
rates  demanded  of  the  petitioners,  and  the  contrasted 
rates  granted  by  a  rival  telephone  company  suffice  of  them- 
selves to  pronounce  the  present  rates  quoted  by  the  Dela- 
ware and  Atlanticto  the  petitioners  unjust,  unreasonable 
and  extortionate. 

It  is  to  be  noted  that  the  respondent  company  in  th^ 
first  section  of  its  answer  to  tlie  petition  of  Gately  & 
Hurley,  et  al., 

"expressly  denies  that  the  new  rates  demanded 
in  the  case  of  (.Sately  &  Hurley  amount  approxi- 
mately to  One  Thousand  Dollars  per  year  for  un- 
limited service." 
It  will  be  seen  by  reference  to  Mr.  Hurley's  testimony 
(Printed  Testimony,  pp.  27,  28)  that  his  estimate  of  |1,372 
per  year  was  based  on  |32(;,  annual  rental  of  special  appa- 
ratus; f416  for  a  girl  operator;  and  |630  for  21,000  mes- 
sages at  a  three-cent  rate  per  message.  It  is  questionable 
whether  the  f416  for  a  girl  operator  is  fairly  to  be  in- 
cluded. Such  an  operator  might  have  to  be  employed 
and  her  time  might  be  fully  occupied  in  telephone  work; 
but  if. the  concern  has  hitherto  been  originating  21,000 
calls  per  year,  and  receiving  a  similar  number  of  calls, 
it  is  apparent  that  somebody's  time  hitherto  has  been  nec- 
essary to  attend  to  this  business.  That  it  has  not  been 
confined  in  the  hands  of  one  person  makes  no  difference. 
If  we  then  exclude  this  item  of  $416  for  the  operator  an- 
nually, a  nearer  basis  of  comparison  would  seem  to  he 
$926,  or  the  sum  of  the  annual  rental  of  apparatus  and 
the  chaise  for  21,000  messages.  Even  this  in  practice 
could  apparently  be  reduced,  if  Messrs.  Gately  &  Hurley 
had  concluded  a  $60  contract  for  unlimited  Camden  serv- 
ice and  had  used  the  new  contract  for  originating  their 
Philadelphia  calls  only.  By  this  plan  they  would  have  had 
to  pay  $60  for  unlimited  Camden  service,  $326  annual 
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apparatus  reotal  and  f360  for  12,000  Philadelphia  calls 
at  three  cents  a  call.  This  would  total  9716  a  year.  To 
this  would  be  added  the  cost  of  origioatiag  calls  in  the 
area  formerly  given  free  in  the  Camden  ten-mile  radius. 
Apparently,  from  Mr.  Hurley's  testimony  (Printed  Testi- 
mony, p.  33),  this  additional  amount  would  come  to  five 
dollars  a  month.  Adding  |60  to  the  above  sum  of  f746, 
we  find  that  the  comparative  figures  for  similar  service 
under  the  superseded  contract  and  the  proferred  contract 
should  stand  roughly  as  ^150  to  $800. 

Uufortnnately,  we  have  no  exact  basis  for  comparison 
in  the  other  two  cases.  The  First  National  Bank  finds 
their  service  over  the  Keystone  "some  dollars  cheaper." 
The  gherifTs  office  calculates  that  its  charges  would  be 
doubled,  and  increase  from  fl50  to  9300  per  year. 

Presumably  the  ease  of  Gately  &  Hurley  is  as  accentU: 
ated  an  instance  of  the  increase  in  charges  as  can  be  cited. 
The  increase  here  is  over  five-fold.  It  must,  however,  be 
remembered  that  the  fl50  rate  can  not  be  assumed  to 
cover  the  costs  imposed  by  rendering  the  service  afforded 
at  that  price.  The  fact  also  that  Gately  &  Hurley  offered 
to  "double  up"  when  apprised  of  the  impending  termina- 
tion of  their  old  contract  goes  to  indicate  something  as  to 
the  commercial  value  Gately  &  Hurley  attached  to  this 
service.  The  fact,  moreover,  that  a  competitor  of  the  Dela- 
ware and  Atlantic  asked  f365  for  supplying  a  service  com- 
mensurate with  the  service  formerly  rendered  for  fl50 
by  the  Delaware  and  Atlantic  goes  to  indicate  roughly 
what  another  telephone  company  appraised  the  service 
at    Judge  Gaskill  said  at  one  of  the  hearings  that 

"It  is  self-evident  that  a  corporation — public  util- 
ity corporation,  is  not  going  to  furnish  service  for 
less  than  they  can  afford  to  furnish  it,  and  that  that 
is  a  measure  of  standard  that  the  Commission  can 
nee,  if  the  Commission  see  fit" 
A  comparison  on  this  basis,  of  charges  exacted  by  simi- 
lar companies  for  similar  service  is  often  of  great  use. 
But  such   comparisons  are  most  serviceable  when   two 
public    utilities   are    compared    where   each    has    a    mo-lc 
nopoly    in    its   own   locality.     The   case   is   not   infre^ 
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queot  ikv  two  competing  utilities  in  the  same  azoa 
to  quote  rates  below  cost  of  aerrice,  each  in  order  to  worst 
the  other,  with  aa  idea  crentnally  of  securing  «zcluaive 
control,  or  of  selling  out  at  a  handso^  profit  caleolated 
on  the  demooalrated  power  to  do  mischief.  We  bave  tbN«- 
Core,  nothing  more  tluui  a  preaumption  that  ^65  wo«M 
cover  the  coat  of  eerriee  to  the  Delaware  and  Atlantic,  al- 
though the  service  was  formerly  supplied  by  the  Delaware 
and  Atlantic  at  the  f  ISO  rate. 

Another  pertinent  coiuideratioii  emei^?ea  when  we  eal- 
colate  the  rate  per  nessage  which  Oatel;  &  Hurley  woald 
have  been  required  to  pay  if  they  had  continued  a^Friee 
as  indicated  above  at  a  coat  of  about  fSOO  annually.  With 
21,000  originatisg  calls  per  year,  the  price  per  call  would 
amount  to  a  trifle  less  than  four  cents,  liiis  average  price 
per  call,  when  taken  in  conuderatiini  with  the  fact  that 
more  than  half  of  the  calls  were  to  Philadelphia,  gneetly 
leaaens  what  appeared  at  first  aa  an  excnrlNtant  rate  for 
service.  Mesaage  ratea  offered  by  the  Delaware  and  At- 
lantic T^egrapb  and  Telephone  Company  run  from  aix 
to  three  cents  per  call  for  local  calla.  These  calls,  how- 
ever, are  restricted  to  the  local  ajea  served.  It  may  well 
be  that,  «oiuiideriiig  the  volume  of  buBiness  done  by  Oately 
&  Huriey,  over  the  telephone,  they  would  be  entitled  to  a 
contract  that  would  reduce  the  price  per  call  below  four 
cents.  When,  however,  we  come  to  the  question  of  de- 
tennlniiig  what  schedule  of  charges  should  be  substituted 
for  those  in  the  superseding  contracts,  we  are  to>ught  face 
to  faoe  with  the  fact  that  the  great  bulk  of  this 
business,  where  the  ratea  are  complained  of,  is  inter- 
state in  its  uatore.  Uolimited  local  service  in  Cam- 
den, a  business  house  like  Gately  &  Hurley  secures  for 
f60  a  year.  Originating  9,000  local  calls  aa  they  do,  the 
cost  to  Gfttejy  &  Hurley  per  call  is  two-thirds  of  a  cent. 
There  is  no  complaint  that  this  is  an  unreasonable  price 
for  the  average  tel^[>bone  oall.  There  is  no  reesoa  prima 
facie  for  hoLdiag  this  rate  for  the  local  Qamdea  area  ex- 
cessive  or  unreasonable.  Nor  can  a  remedy  in  this  particu- 
lar situation,  if  warranted,  be  obtained  except  by  some 
schedule  that  is  ^ective  for  interstate  calls  to  Philadel- 
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^ia.  Tim  Board,  tbeu,  cannot  prondunce  imreaHooable 
the  local  charges  affectioe  these  partiCQlar  complainants. 
Nor  can  it  aet  a  schedule  to  replace  the  ones  complained  of, 
wiiiuMit  ateppdng  b^ond  its  well-defined  jurisdiction  and 
taking  cognisance  of  interstate  tnMEc.  This  the  Commis- 
ijon  haa  no  legal  right  to  do.  If  the  rates  which  the  pe- 
tiUoners  denmince  as  unreasonable  axe  to  be  ^own  to  be 
aach,  the  ground  nost  be  wider  tban  the  seeminglj  arbi- 
trary increase  in  the  rates  to  the  petitioners  at  bar.  To 
that  general  aspect  of  Uie  master— the  xeasonableneas  ot 
niUes  in  the  Delaware  and  A.tlantic  territory  generally — 
we  now  address  ourselree. 

IV.  The  Bai3S  of  thh  Dblawass  and  Atlantic 

TSLBORAPH  ANP  TEIXPOffSB  COMPANY  A6  SaJD 

Batbs  Affhct  its  Patbons  Gbmbrally. 
Oately  &  Hurley,  ei  aJ.,  in  section  8  of  their  petition, 
leqaest  tiuit  tbia  Boafd  will 

"appraise  aod  value  the  property  of  the  Delaware 
and  Atiantic  Telegraph  and  Telephone  Company 
for  the  pHTpoae  of  aacertaining  and  Axing  reason- 
able classifications,  tolls  and  rates;  and  further  in- 
vestigate the  receipts  from  and  expenses  of  opera- 
tion, the  rentals  and  royalties  paid  and  to  whom, 
for  the  purpose  of  aacertaining  and  fixing  reason- 
aiile  classifications,  t«ll8,  rates  and  charges." 
The  Board  of  Chosen  Fredioldera  of  the  County  of 
Camden  incorporate  an  identical  request  in  tbeir  petition. 
The  request,  if  taken  literally,  would  seem  to  cover  the 
company's  entire  property,  or  certainly  alt  of  such  prop- 
erty within  tbe  Stftte  of  New  Jersey.    At  the  hearing  of 
December  13tb,  1911,  it  tranapired  that  the  petitioners 
sought  to  learn  the  Faiue  of  the  company's  property  in 
Camden,  the  receipts  in  Capiden,  aad  the  wages  paid  in 
Camden  (Printed  Testimony,  p.  li>9,  sq.).  These  items,  the 
K^KUkdent  admitted  could  be  aaoertained  and  givMi,  but  in- 
sisted that  the  items  aforesaid  would  not  furnish  any  ade- 
quate basis  for  determining  a  schedule  of  r^sonable  rates. 
This  contention  of  the  company  seemed  to  the  Board  to  be 
mbetantiaUy  correct.    The  plant  in  that  city  and  the  serv^v^lc 
ices  performed  by  the  staA  in  that  city  are  «nployed  in-' 
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distiBguishably  in  local  aod  toll  service.  The  receipts 
in  tile  aggregate  from  these  two  distinct  sources  for  the 
entire  State  of  !New  Jersey  in  1911  were:  from  exchange 
(local)  revenue  |671,978.17,  and  from  tolls,  |450,439.09 
(Exhibit  5-A).  To  determine  how  much  of  the  plant 
in  Camden  and  how  much  of  the  work,  paid  for  in 
Camden  is  done  for  local  and  toll  service,  respec- 
tively, would  require  an  allocation  of  expense  to  the  two 
kinds  of  service  which  would  be  arbitrary  at  best  If  a 
question  of  railway  rates,  (or  example,  were  involved,  it 
would  be  au  anomalous  procedure  to  inventory  the  car- 
rier's property  within  a  particular  county,  in  the  attempt  to 
determine  a  basis  for  rates  for  freight  shipments  within  the 
county.  If  within  the  county  there  were  a  large  cil^  with  an 
expensive  terminal,  it  is  quite  clear  that  the  terminal 
would  be  employed  for  traffic  generally,  and  not  for  ship- 
ments of  freight  solely  within  the  county  bouhdaries.  The 
plant  of  the  Telephone  Company  within  the  state  should 
rather  be  regarded  as  an  interlocking  whole.  The  Board 
took  this  general  position,  and  in  accordance  therewith 
made  the  following  ruling: 

"The  Board  is  satisfied  that  inasmuch  as  inter- 
communication across  distance,  irrespective  of  mu- 
nicipal boundaries,  or  the  availability  of  Such  serv- 
ice, is  of  the  essence  of  telephone  service,  it  is  either 
not  practicable  at  all  or  would  involve  undue  and 
unnecessary  delay  to  segregate  and  isolate  service 
costs  within  restricted  municipal  areas. 

"The  Board  is  also  of  the  opinion  that  to  reach 
a  proper  basis  on  which  a  reasonable  return  may 
be  earned,  the  entire  property  of  the  system  of  the 
Delaware  and  Atlantic  Telegraph  and  Telephone 
Company  inventoried  will  suffice;  and  that  when 
this  information  is  in  possession  of  the  Board,  data 
respecting  population  and  class  of  service,  required 
in  various  places  will  allow  a  proper  fixation  of 
rates  for  each  particular  locality, 

"In  accordance  herewith,  queries  of  counsel  will 
be  confined  to  eliciting  tbe  information  esseutiM>t^C 
■     the  case  as  defined  herein." 
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Early  in  the  progress  of  the  case,  the  company 
asked  that  it  be  dealt  with. 
"on  broad  lines  and  not  confined  within  the  nar- 
row scope  of  the  Gately  &  Hurley  rates  or  similar 
rates  .  .  .  (that)  Uie  Cktmijiission  consider 
the  case  from  the  standpoint  of  the  interests  of  the 
public  in  all  that  part  of  New  Jersey  in  which  the 
Delaware  and  Atlantic  Company  operates,  etc." 

The  Board  ruled  that  the  testimony  admitted  should 
cover  both  the  cases  of  the  petitioners,  and  the  patrons  in 
the  entire  territory  of  the  Delaware  and  Atlantic  in  this 
State  (Printed  Testimony,  p.  46). 

In  order  not  to  encumber  the  record  needlessly  by  fre- 
quent interpolations  of  facts  required  to  illuminate  the 
case,  a  brief  resume  is  here  introduced  of  the  history  and 
stains  of  the  respondent  company. 

The  Delaware  and  Atlantic  Telegraph  and  Telephone 
Company,  a  New  Jersey  corporation,  was  formed  in  1904 ; 
and  in  January,  1910,  this  company  was  merged  and  con- 
solidated with  a  New  York  corporation  bearing  the  same 
title.  The  New  York  Company  was  originally  formed  in 
1882,  and  operated  in  aonthem  New  Jersey  and  eastern 
Pennsylvania.  Before  the  merger  and  consolidation  above 
mentioned,  the  New  York  company  had  ceased  to  operate 
in  Penn^lvania.  At  present,  therefore,  the  Delaware  and 
Atlantic  Telegraph  and  Telephone  Company,  a  New  Jersey 
corporation,  operates  in  what  was  originally  known  as 
West  Jersey  and  in  a  part  of  New  Castle  County,  Dela- 
ware (Printed  Testimony,  p.  65). 

In  the  summer  of  1911,  the  Board  authorized  the  trans^ 
fer  of  the  property  of  this  company,  located  in  Delaware, 
to  the  Diamond  State  Telephone  Company. 

The  Delaware  and  Atlantic  is  a  part  of  the  Bell  System. 
Except  for  a  few  shares  necessary  to  qualify  the  direct- 
orate, its  stock  is  owned  by  the  Bell  Telephone  Com- 
pany of  Pennsylvania.  This  in  turn  is  similarly 
owned  by  the  New  York  Telephone  Company,  which 
in  turn  is  owned  by  the  parent  company,  the  American  Tele- 
graph and  Telephone  Company.  This  chalu  of  ownership 
brings  it  about  that  the  shareholders  of  the  parent  company 
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practicailj'  own  Uie  Delaware  and  Atlantic.  H  we  "think 
away"  the  intervening  sheaves  of  securities,  it  ia  the  pro- 
prietors of  the  parent  company  who  furniah  the  service 
to,  and  who  receive  the  rates  from  the  telephone  patrons 
in  southewi  New  Jersey.  The  Delaware  and  Atlantic  is 
a  sub-licensee  of  the  parent  cwnpany,  paying  annually 
4y2  per  cent,  of  its  gross  receipts  to  the  parent  company, 
in  return  for  which  payment,  instraments  and  various 
services  are  furnished  to  the  Hub-licensee  (Printed  T(*ti- 
mouy,  p.  12),  sq.).  The  parent  company  is  not  only  a 
holding  company,  but  an  operating  company.  It  opei'atM 
certain  "long-distance"  IhiM  (Printed  Testimony,  p.  224, 
sq.).  It  also  owns  a  controlling  interest  in  the  Western 
Electric  Company  from  which  the  Bell  sub-licensee  compa- 
nies obtain  a  very  great  part  of  their  materials  and  sup- 
plies. Thus,  since  1904,  the  total  purchases  of  the  Dela- 
ware and  Atlantic  from  or  through  the  Western  Electric 
Company,  have  amounted  to  over  f4,686,000  (Testimony  of 
July  as,  1912,  p.  49). 

On  December  31st,  1909,  the  capital  stock  of  the  Dela- 
ware and  Atlantic  was  $400,900  (par).  At  that  date  among 
the  Delaware  and  Atlantic's  liabilities  were  notes  and  ac- 
counts payable  mainly  or  wholly,  to  the  Bell  of  Pennsyl- 
vania, aggregating  $6,069,314.11  (Exhibit  45  for  details). 
By  an  agreement  of  December  Slat,  1909,  the  Bell  of 
Penn^lvania  accepted  $5,600,000  stock  of  the  Dela- 
ware and  Atlantic  at  par  for  $6,000,000  of  obligations 
owing  by  the  Delaware  and  Atlantic.  This  brought 
the  Delaware  and  Atlantic's  capital  stock  to  $6,000,000 
par  where  it  stands  at  present.  Exhibit  2,  submitted  by 
the  company,  would  apportion  on  the  basis  of  plant  valua- 
tions in  New  Jersey  and  Delaware,  $4,764,000  of  said 
stock,  or  just  a  trifle  less  than  86  per  cent.,  as  applicable 
to  New  Jersey  as  of  August  Slst,  1911.  Upon  the  stock  of 
the  Delaware  and  Atlantic  two  dividends  have  been  paid ; 
one  of  1ft  per  cent.,  in  1894,  amounting  to  $37,490,  and  one 
of  IV2  per  cent.,  in  1911,  amounting  to  $90,000.  The  total 
interest  payments  from  1897  through  1908  have  aggre- 
gated $2,214,664.28.  Prior  to  1905,  however,  operation 
was  not  confined  to  Delaware  and  southern  New  Jersey, 
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but  i>«lDded  a  part  of  easteni  PenasylrftiiiB  (Exhibit  57). 
The  rate  of  iDterest  paid  fof  the  Bell  advances  was  at  6 
per  cent  from  1897  to  1904,  and  at  5  per  cent,  thereafter. 

In  the  State  of  New  Jersey  to-day,  the  Delaware  and  At- 
lantic has  approximately  35,000  8tati(»M^  and  serves  a  sec- 
tioQ  having  a  population  of  approziniBtMy  600',000.  In 
certain  parte  of  this  territory  the  Delaware  and  Atlantic 
meets  competition.  Over  15,000  statrans,  it  is  esUmated, 
are  operated  in  this  region  by  competitors  of  the  Delaware 
and  Atlantic  (Printed  Testimony,  p.  385).  The  plant  of 
the  Delaware  and  Atlantic  has  been  largely  rebuilt  and 
eitended  since  1900.  In  IdOO,  the  company  operated  about 
S,800  stations  ia  this  state  largely  confined  to  the  larger 
cities  like  Camden,  Trenton  and  Atlantic  City.  Only  307 
telejAone  staticms,  or  17  per  cent,  of  the  total  number, 
were  outside  these  three  cities  in  1899,  m  compared 
with  15,848  stations,  or  45  per  cent  outside  the 
same  three  places  at  present  Toll  lines  were  few. 
The  construction  was  almost  wholly  of  open  wires,  carried 
on  pole  Iwes.  There  was  no  condnit  of  any  kind.  The 
instruments  were  of  the  magneto  type  requiring  the  sub- 
scriber to  rii^  a  bell  to  signal  the  exchange.  The  general 
coBsiractioB,  compared  with  the  present  plant,  was  dis- 
tinctly poor  (Printed  Testimony,  pp.  TO,  66,  67,  68).  The 
switchboards  were  located  mainly  in  rented  quarters. 

As  against  the  plant  of  1900,  the  present  plant  and 
0qni|HBeBt  of  the  Delaware  and  Atlantic  is  vastly  larger, 
mare  efficient  and  more  valuable.  Its  apparatus  is  mod- 
ernised. Underground  and  cable  construction  have  been 
tnstalled  in  large  meiuiure,  and  tbe  principal  exchanges 
are  in  property  owned  by  the  company.  Not  to  go  into 
details  at  this  point,  it  may  be  said  that  $150  per  station 
is  sometimes  t^en  as  a  roU^  approximntion  of  the  physi- 
cal i^operty  required  for  a  development  of  this  general 
character.  If  this  be  multiplied  by  35,000,  the  number  of 
stations  in  New  Jersey,  an  amount  of  15,250,000  would  be 
obtained  as  a  valuation  of  the  physical  property.  Tbe 
auditor's  books,  as  of  August  Slst,  1911,  carried  the  physi- 
cal property  in  New  Jersey  at  |5,187,400 ;  and  the  company 
ciHitaids  that  the  replacement  cost  new  would  amount 
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to  16,029,100    (Exhibit  liy2).     For  the  year  1911,  the 
gross  revenue  for  the  State  of  New  Jersey  was  aa  follows : 

Exchange  revenues    f    671,978.17 

Toll  revenues    450,439.09 

Sundry  revenue    1,772.48 

Total  gross  revenue    ?1,124,189.74 

For  the  same  year  the  total  expenses  (including 
1272,000  for  depreciation  over  and  above  cnrrent 
maintenance)  were  |953,993.61.  The  net  earnings  for 
the  year  were  placed  at  |170,196.13,  out  of  which  a 
dividend  of  |61,056  was  paid,  the  balance  added  to  surplus 
and  undivided  profits  amounting  to  f  109,140.13  (Exhibits 
5-A,  6-A  and  8-A). 

The  inventory  and  valuation  of  the  Company's  property 
in  New  Jersey  was  made  in  the  first  instance  by  the  com- 
pany itself  under  the  general  direction  of  Mr.  Hayward, 
engineer  of  the  Bell  Telephone  Company  of  Pennsylvania 
and  associated  companies.  The  detailed  evidence  discloses 
the  thoroughness  and  particularity  with  which  this  work 
was  done.  Mt.  Betts,  the  Commission's  Chief  Inspector 
of  its  Utilities  Division,  carefully  checked  the  inven- 
tory and  appraisal,  and  certified  to  its  general  correct- 
ness, though  dissenting  in  some  particulars  from  its  esti- 
mates. It  should  be  said,  in  passing,  that  the  company 
throughout  the  inquiry  has  evinced  a  most  commendable 
willingness  to  assist  the  Commission  with  all  the  informa- 
tion in  the  company's  power.  On  jwige  237  of  the  Printed 
Testimony,  Mr.  Hayward  describes  in  detail  the  process 
of  making  the  "check  inventory"  of  the  company's  prop- 
erty. The  company's  real  estate  was  appraised  by  real 
estate  experts  in  the  several  places  where  this  property 
was  located.  Having  obtained  a  complete  inventory  of 
tlie  rest  of  the  company's  property  in  the  state,  cost  units 
were  applied  to  that  property  at  such  prices  as  prevail 
for  current  construction  and  supplies.  A  single  exception 
appears  to  have  been  made  for  copper  which  was  taken 
at  sixteen  cents  per  pound.     To  these  basic  estimates  of 


Gatbly  &  HUHLBY^  BT  AL.  V8.  D.  &  A.  T.  &  T.  Co.      65 

reproduction  cost  were  added  certain  corrective  per- 
centageB.  Tbese  correctiona  included  "traffic  engineer- 
ing,"' a  portion  of  "executive  expense,"  omisBions  and 
contingencieB,  and  interest  at  six  per  cent,  over  an 
equated  period  of  ten  months,  or  5  per  cent  flat  for 
intereet.  Mr.  Betts,  in  liis  report  to  this  Board  (Printed 
TestimoDj,  pp.  418,  419),  summed  up  the  overhead  charges 
as  follows: 

"Engineering  and  supervision 6.49% 

ContiDgencies  and  omissions 3.00% 

Interest  during  construction  @  6%  over 
an  equated  period  of  ten  months 5.00% 

Making  a  total  of 14.49%" 

This  figure  should  be  compared  with : 

Wisconsin  allowance  of 12.00% 

Forstall    {Paterson  Gas  Case) 15.40% 

Randolph  (Paterson  Gas  Case) 20.00% 

Connette  (Queensboro  Gas  Case) 18.00%" 

(Printed  Testimony,  pp.  418,  419). 

The  corrective  percentages,  when  applied  to  the  appropri- 
ate plant  items,  resulted  in  a  total  replacement  figure  which 
Mr.  Hayward  pat  at  $6,029,100.  This  is  his  estimate  of 
replacement  cost  new.  We  do  not,  at  this  point,  stop  to 
canvass  the  estimate,  as  we  are  here  intent  simply  apon  a 
brief  exposition  of  the  company's  contention.  To  the 
96,029,100,  plant  replacement  figure,  the  company  adds 
for  other  plant  assets,  including  working  capital,  supplies, 
furniture  and  fixtures,  tools  and  vehicles,  and  the  Camden 
Are  alarm  a  sum  of  f258,800,  making  an  aggregate  sum 
of  f6,287,900  for  plant  and  associated  physical  assets. 

The  company  claims  that  in  addition  to  the  estimate 
placed  on  physical  property,  a  sum  representing  the  cost 
of  establishing  the  business  should  be  added.  This  sum 
is  obtained  upon  a  rather  complicated  hypothesis.  It 
is  assumed  that  four  years  would  be  the  shortest  period 
possible  in  which  to  build  the  present  plant,  organize 
tbe  staff,  and  enlist  the  present  number  of  sub' ; 
Mribers.    The  cost  of  establishing  the  business  would  also 
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include  interest  and  operating  expenses  during  tlie  four- 
year  period  of  developmeut  so  far  as  these  expenses  are 
not  returned  out  of  tlie  company's  revenues  in  said  period. 
Allowance  is  made  so  that  the  "interest  item  shall  not  in- 
clude the  allowance  already  for  interest  in  tlie  estimate 
of  reproduction  cost  uf  the  physical  plant."  In  Kxhibit 
11,  these  items  are  set  down  as  follows : 

Organization  and  development $   152,000 

Selling  service    159,500 

Interest  and  operating  expenses  during 
development    1,177,500 

1,489,000 
I^ess  interest  during  construction    in- " 
eluded  in  replacement  value  of  plant 
and  Camden  Fire  Alarm 304,400 

Total  net  cost  of  establishing  business.  1,184,600 
■     In  short,  the  company  claims  itself  entitled  to  earn  on  a 
base  comprising: 

I.  Plant  and  Plant  assets 6,287,900 

II.  Establishing  Business    1,184,600 

Total    7,472,500 

On  this  base  of  ^7,472,500  tlie  company  claims  itself 
entitled  to  a  regular  net  return  of  eight  per  cent,  per 
annum;  and  (until  a  sufficient  surplus  fund  be  accumu- 
lated to  secure  a  stable  8  per  cent,  annual  dividend)  a 
return  of  ten  per  cent  on  the  base  aforesaid.  On  page 
48  of  the  Printed  Testimony,  Mr.  Swayze,  of  counsel  for 
the  company  says : 

"We  will  ask  that  this  Commission  allow  us  to 
have  such  rates  as  will  provide  a  reasonable  return 
and  that  the  base  upon  which  the  return  shall  be 
calculated  shall  be  the  reproduction  value,  new,  of 
the  property,  not  deducting  anything  for  deteriora- 
tion and  adding  to  the  reproduction  value  of  the 
physical  property  the  cost  of  establishing  and 
building  up  a  business  with  the  same  facilitiea  and 
the    same    number   of    subscribers   and    the   same 
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schedule  of  rates  that  now  exist  in  the  territory  of 
the  Delaware  and  Atlantic  Company  in  New  Jersey. 
The  rate  of  return  that  we  will  ask  for  will  be  eiglit 
per  cent,  and  beyond  that  rate  of  return  we  claim 
tliat  we  are  entitled  to  an  additional  allowance  of 
two  per  cent,  to  be  accumulated  as  a  surplus  in 
order  to  provide  stability  in  dividends." 
Without  discussing  here   the  figures   claimed   by    tlie 
company  to  represent  (1)  the  reproduction  coat  of  their 
physical  property,  and  (2)  the  cost  of  establishing  tlieir 
business,  the  abstract  character  of  the  company's  claim 
requires   some    preliminary    analysis.      Granting    that  a 
public  utility  is  entitled  to  a  fair  return  on  the  fair  value 
of  its  physical  property  used  and  useful  in  rendering 
service  to  the  public,  is  such  a  public  utility  entitled  in 
addition  to  earn  a  return  upon  an  estimate  of  the  cost 
of  establishing  their  business?     Second,  should  the  re- 
production cost  be  taken  of  the  company's  property  neiv, 
or  of  the  company's  property  as  it  now  stands,  somewhat 
aged,  on  the  date  of  appraisal,  as  the  [u-operty  base  on  ' 
whicl)  to  allow  a  fair  return?    We  shall  take  up  these  two 
general  questions  separately  for  discussion. 

It  is  a  truism  that  in  valuations  for  rate-making  pur- 
poses no  simple,  uniform  rule  applicable  to  all  cases 
exists.  On  the  other  hand  the  general  principles  which  . 
underlie  all  just  valuations  for  rate-making  purposes  are 
simple.  These  great  general  underlying  principles  are  two 
in  number.  '  The  first  aims  at  securing  for  consumers 
generally  a  prompt  and  adequate  supply  at  reason- 
able rates,  of  those  services  which  they  reqnire 
of  public  utility  companies.  To  ensure  this  end  a 
sufficient  incentive  must  be  held  out  to  enterprisers  and 
investors.  Such  an  incentive  is  the  assured  prospect  of 
a  sufficient  return  upon  outlay  in  supplying  service.  This 
first  general  principle  is  prospective  in  its  reach ;  it  looks 
to  the  future.  It  is  comprehensive  in  its  aim;  it  is  bent 
on  attaining  the  adequate  supply  of  community  wants. 

The  second  general  underlying  principle  seeks  to  con- 
serve the  legitimate  value  of  investments  in  public  utility  ■ 
enterprises.     It  regards  the  past  rather  than  the  present; 
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the  individual  investors  ratlier  than  the  community  of 
cousumei's.  It  is  perfectly  consonant  witli  the  first  general 
principle  enunciated.  For  unless  the  legitimate  value  of 
past  investments  is  preserved  by  rate-making  decisions, 
the  effective  incentive  for  individuals  to  take  similar  risks 
in  future  is  impaired  or  extinguished. 

In  the  light  of  these  two  general  principles,  it  appears 
just  and  reasonable  tliat  a  fair  present  day  estimate  of 
the  capital  necessarily  and  judiciously  sunk  in  establishing 
the  business  and  not  thereafter  recouped  from  revenue 
should  enter  as  an  element  into  the  base  upon  which  a 
fair  return  should  be  allowed.  Not  to  include  such  part 
of  the  outlay  or  investment  as  is  necessarily  and  judiciously 
made  at  the  start  in  canvassing  for  and  enlisting  cus- 
tomers, or  as  is  necessarily  and  wisely  incurred  by  reason 
of  foregoing  returns  during  the  construction  period  when 
money  is  locked  up,  acts  to  repel  future  enterprisers 
from  similar  ventures.  Not  to  allow  a  fair  return 
on  such  outlay,  when  made,  is  to  extinguish  in  part 
the  value  of  the  necessary  investment  requisite  to 
afford  service  to  the  community  as  a  whole.  The  allow- 
ance on  this  score  must,  it  is  true,  be  made  with  circum-  . 
spection.  Living  consumers  must  not  be  held  in  the  power 
of  the  dead  hand  stretched  forth  from  the  grave  of  flctitious 
or  injudicious  investment.  Cognizance  must  be  taken  of 
the  fact  that  the  individual  merchant  ordinarily  calculates 
his  percentage  of  profit  on  his  stock,  not  on  his  stock  plus 
the  good  will  of  his  business.  Cognizance  must  be  taken 
also  of  the  fact  that  an  estimate  of  reproduction  cost 
reflects  in  part  the  value  attributed  to  a  mechanism  whose 
end  is  assumed  to  be  the  rendering  of  specific  services, 
and  not  to  become  a  mere  pile  of  potential  junk.  But 
when  all  is  said  by  way  of  abatement  or  allowance,  the 
inclusion  of  a  proper  estimate  for  the  cost  ot  establish- 
ing business,  a  cost  quite  distinct  from  the  bare  structural 
value  of  the  apparatus,  cannot  be  gainsaid. 

The  second  contention  of  the  company  relates  to  the 
company's  physical  property.     The  company  has  strenu- 
ously insisted  that,  so  far  as  its  property  is  concerned,  ' 
the  base  upon  which  it  is  entitled  to  a  fair  return,  is  "the 
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reproduction  value,  new,  of  the  property,  not  deducting 
anything  for  deterioration  •  •  *."  (Mr.  Swajze's  state- 
ment in  Printed  Testimony,  p.  48).  Tliis  raises  the 
explicit  issue  wlietlier  cost  of  reproduction  of  property 
should  be  taken  as  cost  of  reproduction  of  the  property 
as  brand  new,  or  that  cost  diminished  by  an  estimate  for 
sacli  deterioration  in  value  as  the  property  lias  under- 
gone at  the  date  of  the  appraisal. 

Ajssuming  that  proper  allowance  has  been  made  so 
far  as  intangible  property  is  concerned,  it  is  urged 
that  a  utility  should  be  allowed  to  earn  on  the  re- 
placement value  new  of  its  tangible  property.  This 
is  urged  on  the  following  grounds:  first,  to  replace  the 
tangible  property  would  require  an  outlay  equal  to  re- 
placement cost  new;  second,  even  where  some  part  of 
the  service  value  of  tangible  property  has  expired,  the  serv- 
ice being  rendered  to  consumers,  both  in  quality  and  in  ex- 
tent, is  the  same  as  would  be  rendered  by  tangible  prop- 
erty of  the  same  dimensions  if  said  tangible  property 
were  brand  new;  third,  the  expired  service  value  of  tan- 
^ble  property,  when  due  to  insnfflcieut  gross  revenue  in 
the  past,  represents  a  real  cost  of  establishing  the  bnsi- 
ness,  and  thus  a  proper  addition  to  previous  allowance 
for  Intangibles. 

On  the  other  hand,  it  is  urged  that  a  ntility,  so  far  as 
its  tangible  property  is  concerned,  is  entitled  to  a  return 
only  upon  the  unexpired  service  valjie  of  said  tangible  prop- 
erty :  first,  because  the  unexpired  service  value  of  tangible 
property  represents  the  entire  present  investment  in  tan- 
gible property;  second,  because  the  expired  service  value 
of  tangible  property  has  in  the  past  either  been  returned 
to  investors  in  the  guise  of  dividends,  in  which  case  they 
are  not  entitled  thereafter  to  earnings  on  said  expired 
service  value;  or  if  expired  service  value  in  the  past  has 
not  been  returned  to  them  in  the  gnise  of  dividends,  there 
is  implied  an  ill  judged  investment  outlay  on  their  part, 
as  proved  by  the  fact  tliat  past  revenues  have  been  in- 
sufficient to  reimburse  investors  therefor. 

The  considerations  adduced  in  the  preceding  paragraphc 
fail  to  take  due  cognizance  of  the  fact  that  a   public 
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utility  lies  under  a  peculiar  obligation  not  similarly  in- 
cmnbent  upon  tlie  ordinary  business  concern.  This  obliga- 
tion consists  in  the  continuous  requirement  of  putting 
back  into  the  tangible  equipment  such  items  as  are 
necessary  from  time  to  time  to  afford  to  consumers 
service  in  quality  and  extent  equal  to  the  service 
wMch  could  be  afforded  by  a  brand  new  plant 
of  the  same  magnitude.  This  obligation  to  replace  said 
items  does  not  allow  the  public  utility  to  obtain  the  funds 
therefor  from  increased  rates  or  charges,  nor  from  the 
issue  and  sale  of  additional  securities.  *  *  *  The  magni- 
tude of  the  utility's  responsibility  is  therefore  the  sum  <»f 
the  unexpired  service  value  of  tangible  property  plus  the 
pecuniary  liability  to  m&ke  replacements  as  needed  from 
its  own  pocket.  As  its  responsibility  is  measured  by  a 
sum  in  excess  of  the  unexpired  service  value  of  its  tan- 
gibles, it  would  seem  to  us  that  the  equitable  base  upon 
which  it  is  entitled  to  a  return  is  in  excess  of  the  unex- 
pired service  value  of  its  apparatus,  and  approaches  as  a 
limit  the  total  replacement  cost  new  of  its  tangible 
property. 

On  the  other  hand,  it  would  appear  that  an  allowance 
of  replacement  cost  new  of  tangibles  as  the  base  on  which 
a  return  is  to  be  allowed  (so  far  as  tangible  property 
is  concerned)  might  in  certain  circumstances  be  exces- 
sive. In  comparison,  for  example,  with  a  utility  whidi 
has  to-day  in  its  plant  tangible  property  of  a  service 
value  equal  to  the  service  value  new  of  its  original  in- 
vestment in  tangibles,  or  which  has  accumulated  a  fund 
sufficient  at  any  time  to  replace  in  full  the  expired  serv- 
ice value  of  its  tangibles,  the  utility  which  has  done  neither 
of  these  things  but  simply  lies  under  the  naked  obliga- 
tion to  make  such  replacements  as  required^  is  less 
meritorious  and  is  deserving  of  somewhat  less  allowance 
in  the  base  for  return.  There  is  a  greater  assurance  in 
the  latter  case  than  in  the  former  of  prompt  and  ade- 
quate addition  of  needed  items  when  without  such  addi- 
tions a  service  of  100%  efficiency  would  Ire  lacking. 
A    public    utility    whose    tangible    property    has    a,^i^^|, 
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service  value  than  wLen  its  tangible  property  is  brand 
new  and  which  has  not  been  earning  enoogb  to 
paj  dividends,  and  which  has  no  accumulated  snrplue, 
and  whose  stock  is  full  paid  and  non-assessable,  could  in 
certain  circumstances  only  with  the  greatest  difficulty, 
and  in  other  circumstances  not  at  all,  put  back  into  its 
tangible  property  the  items  as  required.  Furthermore, 
the  utility  whose  tangible  property,  or  whose  tangible 
property  plus  its  depreciation  fund,  have  not  fallen  below 
replacement  cost  new  affords  a  guarantee  that  its  original 
outlay  was  fully  warranted  by  the  needs  of  the  com- 
munity it  serves.  TItis  certainly  would  be  the  case  where 
in  addition  to  maintaining  the  value  of  its  tangible  prop- 
erty intact,  it  lias  also  paid  reasonable  returns  to  its 
investors.  For  botli  reasons,  it  would  seem  unfair  to  tbe 
company,  whose  tangible  property  shows  no  decline  frtHU 
replacement  cost  new,  that  it  should  be  allowed  a  return 
npon  a  base  no  greater  than  the  base  on  which  returns 
are  allowed  tO'  a  similar  utility  of  equal  magnitude,  the 
serviee  value  of  whose  tangibles  shows  a  shrinkage  away 
bx>m  their  replacement  cost  new. 

While  therefore  it  may  be  only  a  first  approximation  to 
JBStice  iu  distinguishing  between  utilities  of  the  two  con- 
trasted elates,  a  deduction  in  the  case  of  the  less  meritor- 
ious or  less  capably  projected  utility  may  well  be  made. 
Where  sucli  deduction  is  moderate  in  extent,  and  servt^^ 
only  to  cover  such  expired  service  value  as  has  resulted 
demonstrably  from  age  and  wear,  we  are  of  opinion  that 
said  deduction  may  fairly  be  made.  While  we  are  not 
confident  that  in  the  Knoxville  Water  case  the  Supreme 
Court  of  the  United  States  had  before  it  any  record  of 
each  and  every  consideration  properly  to  be  considered 
in  the  matter  of  making  deductions  from  the  replace- 
ment value  new  of  tangible  property,  it  is  tolerably 
dear  that  this  deduction  or  abatement  here  pro- 
posed is  wholly  in  keeping  with  the  valuation  rule 
tfcat  seemingly  may  be  deduced  from  that  opinion. 
Such  abatement  or  deduction  is  only  a  fraction  of  the 
total  expired  service  value  of  tangible  property  in  this 
particular  case.     This  moderate  redaction  has  also  this 
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advantage:  that  it  is  based  upon  certainly  ascertaintnl 
inspection  or  investigation,  and  not  upon  tlie  more  or 
less  conjectural  allowances  for  depreciation  estimated  by 
tables  purporting  to  give  tbe  expectation  of  life  of  various 
parts  of  tbe  utility's  plant.  ?>Ioreover,  it  muBt  be  adde<] 
tbat  tbe  annual  allowance  for  depreciation  from  now  on 
into  the  future  should  properly  be  based  upon  the  per- 
centage estimated  of  reproduction  cost  new. 

Id  the  case  at  bar,  it  would  make  no  difference,  so  far 
as  the  disposition  of  the  pending  case  is  concerned,  which 
basis  for  a  return  is  chosen.  On  the  basis  of  reproduc- 
tion value  new,  or  upon  tbe  basis  of  an  abatement  sucli 
as  is  contemplated  in  the  Knoxviile  case,  or  on  the  basis 
of  such  deduction  as  might  be  calculated  upon  expireil 
service  value  estimated  from  life  tables,  it  is  demonstrable 
that  the  past  returns  to  this  company  have  not  been  ex- 
cessive, unjust  or  unreasonable. 

It  must  be  noted  that  by  virtue  of  the  now  prevalent 
regime  of  regulation  with  prescribed  accounting  provision 
for  adequate  depreciation,  utilities  will  be  regardetl  iience- 
fortb  as  coming  under  the  requirements  of  continuous 
operation:  that  is  to  say,  from  now  on  the  utilities  will 
be  expected  to  maintain  intact  the  present  value  of  their 
capital  investment  When  therefore  rates  of  depreciation 
are  estimated  in  accordance  with  due  and  proper  allowance 
therefor  as  provided  in  the  statute,  the  sums  standing  to 
the  credit  of  the  depreciation  reserve  will  be  deducted 
from  the  total  value  of  assets  to  ascertain  theoretically 
the  base  on  which  utilities  be  entitled  to  a  fair  return. 

Later  on  in  this  report,  we  have  estimated  as  Base  A, 
the  replacement  cost  new,  Base  B,  the  cost  new  less 
allowance  for  ordinary  wear  and  tear;  and  Base  G,  the 
cost  new  less  tbe  full  amount  of  tbe  segregated  accrued 
depreciation. 

This  vexed  question  of  the  proper  base  on  which  to 
allow  a  return,  so  far  as  tangible  property  is  concerned, 
it  is  not  necessary  to  decide  in  the  case  at  bar;  and  we 
will  not  prematurely  commit  ourselves  irrevocably  upon 
this  point,  save  that  we  are  strongly  of  opinion  that 
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where  the  past  financial  historj  of  a  utility  discloses  the 
fact  of  an  investment  made  unduly  in  advance  of  com- 
manity  needs,  and  tliereby  giving  rise  to  depreciation  un- 
covered, an  adequate  deduction  therefor  ought  to  be  made. 
This  amonnts  to  what  in  essence  is  a  corporate  deficit 
which  should  be  distinguished  from  unearned  deprecia- 
tion deserving  of  ultimate  recognition  and  incorporation 
in  the  proper^  base  on  which  to  predicate  just  earnings 
io  future. 
A.    Flant  and  Plant  Assets. 

In  determining  the  base  upon  which  this  company  is 
entitled  to  earn  a  return,  we  have  considered  all  relevant 
evidence  we  could  obtain.  Many  of  the  aspects  of  value 
which  properly  may  be  considered  in  such  a  case  are 
enumerated  in  Smyth  vs.  Ames  (169  U.  S.  466)  and  in 
subsequent  rate  cases  that  hare  been  decided  by  the 
Supreme  Court  of  the  United  States.  Other  things  equal, 
a  fair  base  on  which  to  compute  a  return  for  a  public 
utility  seems  to  be  the  present  value  of  the  investment. 
In  this  case  the  company's  inventory  and  appraisal  of  its 
property  furnishes  in  the  first  instance,  an  estimate  from 
which  to  obtain  the  present  value  of  the  various  items. 
We  are  not  bound,  of  course,  by  these  estimates  except 
as  they  approve  themselves  upon  inspection.  The 
matured  opinion  expressed  thereon  by  the  Board's 
Engineer  has  received  our  careful  consideration,  but 
the  inventory  and  appraisal  and  the  evidence  relating 
thereto,  we  have  used  as  guides  in  determining  the  proper 
figures  to  be  placed  upon  the  property  in  detail  and  as  a 
whole.  Of  necessity,  such  an  appraisal  is  in  large  part 
a  matter  of  judgment  We  shall  first  canvass  the  items 
constituting  the  appraisal  of  the  plant  in  this  State. 

(a)     Land. 

The  valuations  attached  to  the  company's  land  are  as 
follows : 

{1)  Land  as  per  auditor's  books,  August  31st, 

1911 1  46,300 

(2)  Land  replacement  value  claimed  by   the 

company ^ . . . .  ,.^  :l^O^,gQ]q^ 

(3)  Land,  (Auditor's  books  corrected  by  the  Oo.         '-'' 
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to  include  traffic  engineering,  executive 
expense  and  ttiirtj  months'  interest  dnr- 

ing  construction )    60,600 

(4)  Land,  as  appraised  bj  local  real  estate  ex- 
perte  engaged  by  the  company  (except  for 
Mt.     Holly    and    Penn's    Neck,    where 

auditor's  book  value  is  taken)   83,166 

Ae  appears  from  the  New  Jersey  inventory  made  by 
the  Delaware  and  Atlantic,  the  replacement  value  claimed 
by  the  company  is  obtained  as  follows : 

To  the  appraisal  figure  in  (4)  supra  of 83,166 

There  is  added  for  engineering  expense 1,381 

There  is  added  for  executive  expense 1,395 

There  is  added  for  contingencies  and  omissions.  2,965 
There  is  added  for  interest  at  6  per  cent,  per  an- 
num on  983,166  during  30  months  assumed  to 
elapse  between  payment  of  purchase  money 
and  the  time  operation  begins  from  the  build- 
ings and  plant  to  be  put  on  said  land 12,891 


fl01,798 


The  overhead  charge  added  to  the  983,166  is  there- 
fore 118,632,  or  over  18  per  cent  of  the  realty  ex- 
pert's appraisal  of  the  land  at  the  time  of  the  B.\>- 
praisal.  The  theory  upon  which  this  i«  worked  out  by 
the  company  is  that  in  ordinary  construction  work  a  cer- 
tain amount  of  the  company's  total  executive  and  engineer- 
ing expense  should  be  added  to  the  prime  cost  of  labor 
and  materials,  etc;  that  an  allowance  for  contingencies 
and  omissions  should  similarly  be  added;  and  that  the 
interest  foregone  on  money  locked  up  in  construction 
during  the  period  of  construction  should  be  accounted  as 
a  part  of  the  cost  of  the  specific  job.  Without  denying 
the  legitimacy  of  such  overhead  charges  for  ordinary  con- 
struction work  done  by  the  company  we  believe  that  in 
the  case  of  land,  each  parcel  being  purchased  as  an 
entirety — ^this  piwcess  of  valuation  should  be  replaced 
by  an  appraisal  by  competent  experts  of  the  land  jis  an, 
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eotdiety  ajs  of  the  date  of  the  iDqniry.  The  essential  pur- 
poae  of  compntiiig,  is  aome  detail,  construction  costs  of 
particular  pieces  of  apparatus  is  to  arrive  at  their  preaent 
a^regate  value. 

This  is  jnat  what  is  found  b;  obtaining  c<mipetent  ex- 
pert judgment  of  the  i««aent  valae  at  the  land,  and  bj 
eon[nring  therewith  any  -other  relevant  evidence.  The 
figure  80  obtained  ma;  fairly  be  talien  as  the  pres^it 
vaine ;  and  an;  forced  and  recondite  assimilation  of  valu- 
ing land  with  valuing  piece-meal  construction  of  apparatus 
is  erroneous. 

How  little  applicable  is  sncb  an  overhead  charge  as 
engmeeriug,  or  what  the  company  commonly  terms  "traffic 
eugineeriug,"  appears  frMU  the  company's  "Kew  J«sey 
[nventorj"  under  "Carreetive  Factors"  where  in  dis- 
tributiug  this  item  of  overltead  expense,  6  per  cent,  thereof 
is  allotted  to  buildings,  52  per  cent  0.  O.  Equipment,  and 
12  per  cent,  to  wires,  cables,  etc.,  leaving  no  per  cent,  at 
all  to  be  added  as  an  orerbead  charge  cm  land. 

Similarly  the  overhead  charge  of  1.65  per  cent,  by 
reason  of  executive  expense  is  unwairanted.  The 
error  .here  is  one  of  false  analogy.  GontLnuons  con- 
structi(Mi  work  involved  some  tax  on  the  time  and  ' 
^tergy  of  ^ecutive,  financiid,  and  accounting  officials  of 
a  company.  It  may  perhaps  come  to  1.65  per  cent,  of  the 
cost  0t  such  work  yearly.  But  a  similar  augmentation  of 
the  replacement  cost  of  seven  parcels  of  land  on  the  ground 
that  tbe  seven  parcels  impose  a  burden  on  these  officials, 
the  weight  «f  which  burden  is  proportioned  to  the  land'R 
aggregate  vaJue  >e  pushing  an  analogy  into  the  ground. 

The  heavier  of  all  these  overhead  items  with  which 
the  company  would  augment  the  replacement  cost  of  its 
land  is  tbe  15  per  omt.  additiou  to  the  land's  present  total 
value  OS  fixed  by  appraisers  of  the  company's  selection. 
As  said  before,  if  expert'  and  impartial  appraisers  sub- 
BttuitiaUy  agree  on  the  value  of  tbe  company's  land  at 
{wesuit,  such  estimate  includes  within  itself  all  alIowunc(><; 
that  can  fairly  be  asked.    Whatever  tlie  causes,  tbe  correct 
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present  da;  valuation  of  the  land  sums  up  all  of  the  fac- 
tors, positive  and  negative,  which  have  gone  to  determine 
the  land's  total  value. 

Of  all  these  overhead  charges,  the  only  one  applicable 
Is  contingencies  and  omissions.  It  is  at  least  possible 
that  the  expert  appraisers  have  not  included  in  their 
estimate  legal  expenses,  costs  of  searches,  title  insurance, 
or  brokers'  fees.    For  this  we  allow  three  per  cent. 

We  arrive  finally  at  the  following  valuation  of  the  com- 
pany's land.  The  company's  appraisers  (aud  the  Auditor's 
books  for  Mt.  Holly,  $5,000;  and  Penn's  Neck— *300)  make 
a  total  of  $83,166.  The  Printed  Testimony,  p.  426,  shows 
that  the  East  State  Street  lota  in  Trenton  were  to  be  ap- 
praised, the  company  assenting,  at  $45,000  instead  of  at 
$51,166  as  by  Mr.  Holcomb's  appraisal.  Deducting  the 
difference,  or  $6,166  from  the  total  of  $83,166  leaves 
$77,000.  Adding  3  per  cent  for  omissions  and  con- 
tingencies gives  $79,310,  as  the  present  fair  value 
of  the  company's  land  on  which  we  think  they  are 
entitled  to  earn  a  fair  return.  This  value  of  $79,310  ex- 
ceeds the  value  of  land  on  the  Auditor's  hooks  by  over 
$33,000.  It  exceeds  by  $18,700  the  company's  calculation 
of  what  the  Auditor's  books  ought  to  show  if  cost  figures 
were  augmented  by  overhead  charges  for  traffic  engineer- 
ing, executive  expense,  and  two  and  a  half  years'  interest 
during  construction.  It  exceeds  very  substantially  the 
sums  at  which  the  land  is  assessed  for  taxation.  In 
Trenton,  for  example,  the  tax  assessment  of  the  land  is 
$35,800 ;  the  valuation  on  which  earnings  are  here  allowed 
is  $45,000.  Printed  Testimony  pp.  406  and  407  will  show 
that  on  real  estate,  including  certain  buildings,  the  com- 
pany's tax  assessment  was  on  a  value  of  $60,825,  wliereas 
their  submitted  estimate  of  replacement  cost  on  the  same 
real  estate  was  $145,961.  Without  contending  that  tax 
assessment  value  should  be  identical  with  values  fixed 
for  rate  making  purposes,  we  believe  the  comparison  will 
aid  in  substantiating  the  valuation  we  have  made  of  the 
company's  land  of  $79,310. 

(b)     Buildings.  ^  •         , 

The  Buildings  stood  on  the  Auditor's  books' on' kugh'st 
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3lBt,  1911,  at  ¥103,200.  Mr.  Hayward  testified  that  this  is 
probably  the  correct  figure  of  actual  cost  of  constructiuu 
SB  "the  buildings  were  taken  under  contract"  (Printed 
Testimony,  p.  249).  The  replacement  value  claimed  by 
the  ctHupany  is  f  139,900.  The  Auditor's  books  corrected 
for  overhead  charges  would  make  the  figure  stand  at 
1117,400.  The  Replacement  cost  estimate  is  $22,500  in 
excess  thereof.  This  is  due  to  the  fact  that  the  price  of 
building  has  gone  up  at  the  rate  of  2.3  per  cent  per  year 
for  the  last  twelve  years.  (Printed  Testimony,  p.  247). 
If  buildings  were  to  be  erected  new,  they  would  probably 
be  fire-proof  in  construction  and  more  costly  (Printed 
Testimony,  p.  240).  By  reference  to  page  308  of  Printed 
Testimony  it  will  be  seen  that  the  company  reduces  its 
replacement  estimate  by  (1,500,  thus  making  the  replace- 
ment estimate  to  stand  at  $138,400.  The  company's  esti- 
mates for  replacement  cost  new,  as  of  August  Slst,  1911, 
of  the  varions  items  is  as  follows : 

Plant: 

Land $101,800 

Buildings 139,900 

C.  O.  Equipment   524,100 

Sub-Licensee  G.  O.  Equipment       2,000 

Station  Apparatus    333,200 

iDStallations 125,600 

Service  Wires 178,900 

Sub-Licensee  Station  Apparatus       5,500 

Pole  Lines    1,095,900 

Aerial  Wire  833,200 

Aerial  Cable 310,700 

Underground  Conduit   1,242,300 

Underground  Cable 715,300 

House  Cable 2,300 

Submarine  Cable 46,100 

Right  of  Way 372,300 

Total    $6,029,100      , 
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Other  Plant  Ai»€t»: 

Working  Capital 150,000 

Supplies  '. 58,300 

Office  furniture  and  fixtures  . .  6,200 

Tools  and  Vehicles 26,300 

Camden  fire  alarm 23,000 


258,800 

Total  Plant  and  Plant  Assets $6,287,900 

Ttiese  items  as  fair  estimates  for  replacement  casta, 
new,  we  alluw,  except  as  indicated  under  tlw  following 
headings. 

(1)  Under  C.  O.  Equipment,  deduction  should  be  made 
for  "Construction  in  process"  amounting  to  (31,800.  This 
latter  figure  is  found  in  the  inventorj  sut>mitted  to  the 
UMird's  Chief  Inspector  as  the  basia  for.  the  compai^'s 
estimates.  C.  O.  Equipment  in  ppocesi  of  construction 
as  of  August  3lBt,  1911,  was  not  property  then  used  or 
useful  in  serving  the  public.  On  it  the  company,  as 
of  said  date,  is  not  entitled  to  earn  a  return.  The  re- 
duced estimate  for  this  item  is  therefore  $489,260. 

(2)  Under  Pole  Lines,  two  items  of  $6,068  and  $1,646 
for  "Construction  in  process"  are  noted  in  the  company's 
inventory  underlying  its  estimates.  For  reasons  adduced 
mpra  they  should  be  deducted.  The  corrected  estimate  of 
this  item  stands: 

Exchange  Pole  Lines $    576,022 

Toll  Pole  Lines  512,117 

Total  Pole  Lines  $1,088,139 

(3)  Under  Aerial  Wire,  an  item  for  "Construction  in 
process"  of  $786  shoiild  come  out,  leaving  the  item  to  stand 
corrected  at  $832,372. 

(4)  Under  Aerial  Cable,  an  item  for  "Construction  in 
process"  of  $19,961  should  be  deducted,  leaving  the  item 
to  stand  corrected  at  $290,739. 

(5)  Under  Underground  Conduit,  an  item  for  "Construc- 
tion in  process"  of  $30,877  should  be  deducted,  reducing 
this  item  to  $1,211,423. 

It  is  to  be  noted  that  the  company  in  their  estimate 
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ot  replaceoieat  cost,  new,_ot  conduit  have  included  the  ex- 
pense that  would  be  required  in  cutting  and  replacing 
paTements  if  the  ivork  of  laying  conduit  were  to  he  done 
to-day.  Mr.  Hajward,  Engineer  of  the  Bell  Telephone 
Company  of  Pennsjlrania  and  associated  companies, 
testified: 

"The  conduit  figure,  in  m;  estimate  of  replacement, 
is  1142,500  higher  than  the  auditor's  book  value, 
and  that  difference  is  due  wholly  to  this  paving 
item,  that  is,  the  paving  that  exists  now  is  of  a 
higher  grade  than  the  paving  that  was  placed  at  the 
time  the  conduit  was  built"    (Printed  Testimony, 
p.  271). 
In  other  words,  when  the  conduit  was  laid,  the  company 
paid  for  cutting  and  relaying  paving  that  was  replaced 
subsequently  with  more  substantial  paving  by  the  munic- 
ipalities.   In  the  company's  estimate  of  cost  of  replace- 
ment,   the    cost    of    cutting    and    relaying    the    present 
more    sabstantial    paving    has    been     taken.      This,    it 
is    contended,    would    be    the    cost    of    replacement    to- 
day.   On  the  other  hand  it  is  apparent  that,  if  this  basis 
for  estimating  replacement  cost  be  adopted,  every  ex- 
penditure made  by  a  municipality  for  more  substantial 
paving  will  act  automatically   to  enhance  the  basis  on 
which  the  customers  of  a  public  utility  would  have  to  pay 
rates.     They  would  first  pay  the  taxes  for  the  improved 
paving,  only  to  find  that  they  are  expected  thereafter  to  pay 
higher  rates  for  service  for  structures  nnder  the  paving. 
For  the  company  the  contention  is  made  that  this  en- 
hanced replacement  cost  of  conduit  is -analogous  to  the 
appreciation  in  valne  of  the  company's  land.     It  is  the 
present  enhanced  value  of  land  on  which  the  company  is 
entitled  to  earn.    Similarly,  it  is  argued,  it  is  the  present 
enhanced  replacement  cost  of  condnits  on  which  the  com- 
pany is  entitled  to  earn  a  return.    The  doctrine  of  present 
replacement  cost  may  easily  be  pressed  to  an  absurd  ex- 
treme.   Certainly  cognizance  may  be  taken  of  the  fact  that 
tax-payers'  expenditure,  not  outlay  by  the  company,  has 
enhanced  the  estimate  replacement  cost  of  particular  items.  C 
It  migbt  seem  at  first  that  some  allowance  should  be 
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made  to  the  company  because  of  this  saving  effected  by 
careful  foresight,  but  we  must  not  lose  sight  of  the  fact 
that  the  customers  of  the  company  are  called  upon  just 
that  much  earlier  to  provide  a  return  on  an  investment 
in  conduit  not  actually  needed  until  a  later  time. 

We  are  therefore  not  justified  in  allowing  any  part  of 
the  sum  of  f  142,500  which  would  now  be  required  to  assist 
in  paying  the  replacement  cost  of  paving  over  conduit 
The  replacement  cost,  new,  for  conduit  will  therefore  be 
»1,068,923. 

Appended  hereto  (Exhibit  A)  is  an  estimate  made  by 
the  Board's  Chief  Engineer  showing  that  this  anticipatory 
laying  of  conduit  in  advance  of-  paving  netted  the  cus- 
tomers generally  a  slight  loss  rather  than  a  gain.  At  the 
hearing  of  July  23d,  1912,  Mr.  Hayward  estimated  the 
company  had  served  by  such  anticipation  the  sum  of 
164,000.     (Transcript  of  Evidence,  pp.  15, 16). 

( 6 )  Under  Underground  Cable,  two  items  for  "Construc- 
tion in  process"  must  be  deducted.  The  two  items  found  in 
the  company's  inventory  are : 

Exchange  U.  G.  Cable  f43,661 

Toil  U.  G.  Cable  722 

Total  144,383 

Making  this  deduction,  replacement  cost,  new,  of  this 
item  becomes  $670,917. 

(7)  Right  of  Way.  As  of  August  3l8t,  1911,  this  item 
appears  on  the  Auditor's  books  at  |113,400 ;  and  the  com- 
pany's estimate  of-replacement  cost,  new,  is  $372,300.  De- 
ducting an  item  of  $400  for  "Construction  in  process," 
we  have  a  corrected  figure  for  replacement  cost,  new,  of 
$371,900.  The  difference  between  the  auditor's  figure,  rep- 
resenting actual  cost  as  then  computed,  and  the  estimate 
of  replacement,  new,  is  very  heavy.  It  amounts  to  $258,- 
500.  In  other  words,  this  item  is  valued  by  the  company 
at  over  three  hiindred  per  cent,  of  the  original  cost  figures 
on  the  Auditor's  books.  The  Company's  Engineer  also 
admitted  on  the  stand  that  it  was  the  most  difficult  oneJ 
on  which  to  put  a  replacement  value  (Printed  Testimony, 
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p.  279).  He  ascribed  the  increase  in  great  part  as  due  to 
the  likeliliood  that  if  the  lines  were  built  to-daj  fewer 
gratuitous  pole  locations  would  be  granted  ( Printed 
Testimony,  p.  281).  Some  evidence  of  actual  costs  in 
recent  years  was  offered  in  support  of  this  estimate.  From 
the  record  we  do  not  see  that  the  estimate  can  be  impugned 
with  certainty. 

(8)  Under  other  Plant  Assets  we  reject  the  Camden 
Fire  Alarm  estimate  wholly.  This  was  installed  and  is 
partly  maintained  by  the  company  as  payment  for 
privileges  obtained  in  Camden.  We  do  not  see  that 
this  properly  enters  into  the  base  on  which  the  com- 
pany should  be  entitled  to  a  return  from  users  through- 
out the  state.  Allowance  for  obtaining  franchises  is  sep- 
arately made  under  another  head.  This  item  is  essen- 
tially the  cost  of  obtaining  Camden  franchises.  To  allow 
it  separately  would  involve  the  error  of  double  counting. 
Moreover,  it  is  fairly  excluded  because  it  is  not  property 
used  or  useful  in  rendering  telephone  service.  To  charge 
its  upkeep  upon  the  consumers  generally  in  this  whole 
district  is  therefore  manifestly  improper. 

The  subjoined  table  presents  the  company's  estimate 
of  cost  of  replacement,  new,  as  of  August  3l8t,  1911,  and 
the  corrected  replacement  cost,  new,  as  indicated  above. 
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Company's 

Corrected 

Estimate  of 

Estimate  of 

Beplacement, 

Beplacement, 

Plant 

New 

New 

Land 

t   101,800 

«     79,310 

Buildinga 

139,900 

138,400 

0.  0.  Equipment 

524,100 

489,260 

Sub-Lie.  C.  O.  Equipment 

2,000 

2,000 

Station  Apparatus 

333,200 

333,200 

InstallatioDB 

125,600 

125,600 

Service  Wires 

178,900 

178,900 

SuinLic.  Station  Apparatus 

5,500 

5,500 

Pole  Lines 

1,093,900 

1,088,139 

Aerial  Wire 

833,200 

832,372 

Aerial  Cable 

310,700 

290,7.39 

Underground  Conduit 

1,242,300 

1,068,923 

Underground  Cable 

715,300 

670,917 

House  Cable 

2,300 

2,300 

Submarine  Cable 

46,100 

46,100 

Bight  of  Way 

372,300 

372,800 

6,029,100 

5,723,960 

Otber  Plant  Assets 

Working  Capital 

150,000 

150,000 

Supplies 

53,300 

53,000 

OfSce  Furniture,  etc., 

6,200 

6,200 

Tools  and  Vehicles 

26,300 

26.300 

Camden  Fire  Alarm 

2,S,000 

0 

Total  16,287,900  f5,959,460 

We  find  the  company's  investment  in  Plant  and  Plant 
Assets,  measured  by  a  fair  estimate  of  replacement  cost, 
new,  as  of  Angust  31st,  1911,  to  be  $5,959,460. 

Our  figure  of  replacement  cost,  new,  is  $5,959,460,  as 
against  $6,287,900  claimed  by  the  company.  Our  lower 
figure  is  due  to  the  different  basia  on  which  we  estimate 
the  replacement  cost,  new,  of  land;  to  our  rejection  of 
items  for  "Construction  in  process";  to  our  rejection  of 
the  estimate  for  cutting  the  present  heavier  pavements; 
and  to  our  exclusion  of  the  Camden  Fire  Alarm  apparatus 
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altc^etlier.    This  base  for  Plant  and  Plant  Assets  would 
therefore  be  f 5,959,460  (Base  A). 

It  remains  to  find  what  deduction,  if  any,  ought  to  be 
made  from  this  replacement  figure,  new,  of  f5,959,460  b; 
reason  of  accrued  depreciation.  The  supplementary  hear- 
ing of  July  23d,  1911,  was  called  partly  to  obtain  data  on 
this  subject.  One  of  the  topics  submitted  to  the  company 
in  advance,  for  answer,  was: 

"The  figure  or  estimate  to  be  put  on  the  total 
accrued  existent  aging  of  the  Plant  and  other  Plant 
Assets  of  the  Delaware  and  Atlantic  Telegraph  and 
Telephone  Company,  as  of  August  31st,  1911." 
The  company  made  answer,  by  Mr.  Hayward.  The  query 
above  quoted  was  interpreted,  perhaps  rightly,  as  re- 
ferring exclusively  to  the  depreciation  accrued  by  reason 
of  wear  and  tear.  This  depreciation  was  estimated  by 
the  company  to  amount  to  between  |500,000  and  |600,000. 
This  might  be  taken  as  the  best  measure  of  "depreciation 
by  inspection"  (Transcript  of  Evidence,  July  23d,  1912, 
pp.  43,  45).  This  figure  does  not  include  depreciation 
resulting  from  the  growing  inadequacy  of  plant,  from  its 
increasing  obsolescence,  or  from  the  inevitable  disuse  of 
parts  of  the  apparatus  by  reason  of  approaching  munici- 
pal regulation ;  nor  does  it  include  any  depreciation  upon 
Right  of  Way,  although  Exhibit  49  shows  that  the  com- 
pany estimates  a  four  per  cent,  annual  depreciation  upon 
this  item.  Clearly  ten  per  cent,  of  the  replacement  value, 
new,  of  the  items  listed  by  the  company  on  pp.  41,  42  in 
Transcript  of  Testimony  of  July  23d,  1912,  is  the  very  mini- 
mum figure  that  could  be  attached  to  accrued  deprecia- 
tion. Deducting  a  medium  figure  of  f550,000  for  deprecia- 
tion ascertained  by  inspection  would  give,  as. a  base  for 
Plant  and  Plant  Assets  on  which  to  calculate,  a  return  of 
$3,409,460   (Base  B). 

A  third  method  of  obtaining  a  base  for  Plant  and  Plant 
Assets  is  found  by  deducting  theoretical  depreciation 
based  on  tables  of  expectancy  of  service.  Some  rough  esti- 
mate of  the  total  accrued  theoretical  depreciation  may 
be  made,  if  we  tentatively  combine  the  annual  deprecia- 
tion percentages  on  various  items  as  calculated  by  the 
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company  in  Exhibit  49  with  the  estimated  jears  in  serv- 
ice of  the  same  items  as  estimated  by  the  company,  in 
the  table  on  pp.  41,  42,  Transcript  of  Testimony  of  July 
23d,  1912.  If  these  two  items  are  multiplied  one  by  the 
other,  we  get  the  following  indication  of  accrued  theoreti- 
cal depreciation : 


PI^NT  ITHM8 

Kcplacc.  en 

Coal  New 

Buildings 

138,400 

C  0.  Equipment 

489.260 

Sub.  Ucensee  do. 

2,000 

Station  apparatus  S.  A.  proper 

232,200 

P.  B.  X.  No.  1 

86,300 

P.  B.  X.  No.  2 

9.400 

Booths,  etc. 

5.300 

Installations 

125,600 

Service  Wires: 

Drop  Wires 

130,100 

Block  Wires 

48.800 

Sub  Lie.  Sta.  Apparatus 

5,500 

Pole  Lines 

Ex.  Pole  Lines 

576,022 

Toll  Lines 

512,117 

Aerial  Wire 

832,372 

Aerial  Cable 

<;!»,739 

Underground  Conduit 

1,068,923 

Underground  Cable 

670,917 

House  Cable 

2.300 

Submarine  Cable 

46,100 

Right  of  way 

372,300 

2J 

42,675.60 

10.0 

251,969.00 

10.0 

600.00 

10.0 

104,490.00 

10.0 

34,520-00 

10.0 

1,645.00 

10.0 

2,120.00 

2.5 

12,560.00 

9.5 

61,798.00 

9.5 

9,272.00 

10. 

1,650.00 

10. 

544,069.00 

6.25 

544,069.00 

5.3 

257.303.00 

6.54 

70,359.00 

2.7 

144,304.00 

4.18 

84,133,00 

5.8 

400.00 

11.0 

30,426.00 

'       4.0 

76,396.00 

$1,730,589.60 

here  assumed  as  the 

None 

Not  included 

12.9 

4,000 

5.0» 

2,630 

Not  included 

TOTAL 

*The  average  life  of  apparatus  as  a  v 
years  in  service  of  Right  of  Way. 
Working  capital  $150,000 

Supplies  53.000 

Office  furniture,  etc.  6,200 

Tools  and  Vehicles  26,300 

Camden    Fire   alarm  rejected 

'Assumed;  no  evidence  in  the  record. 

The  total  accrued  theoretical  depreciation  amounts  to 
11,730,589.60.  The  total  estimated  replacement  cost, 
new,  of  the  Plant  and  Plant  Assets  (excluding  Land, 
Working  Capital,  Supplies  and  Camden  Fire  Alarm)  is 
15,677,150.  The  accrued  depreciation  indicated  is  ap- 
proximately 30  per  cent,  of  the  total  depreciable  itttil^l'-' 
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From  this  table,  which  ia,  of  course,  merely  indicative, 
it  would  appear  that  the  accrued  depreciation  would  rise 
as  high  ae  thirty  per  cent,  of  Plant  and  associated  Plant 
Ajsflete  of  a  depreciable  character. 

Another  angle  of  approach  is  offered  by  the  company's 
relative  allowances  to  cover  repairs  (current  maintenance, 
etc.,)  and  depreciation  proper  (deferred  maintenance). 
Mr.  John  C.  Nowell,  Plant  Manager,  testified  (Printed 
Testimony,  p.  353)  that  "Maintenance  account,  which  rep- 
resents the  cost  of  keeping  the  plant  up  to  its  original 
value,  is  divided  into  three  main  classes  of  cliarges,  namely, 
those  designated  as  repairs,  those  designated  as  station 
removals  and  changes,  and  those  chargeable  to  the  de- 
preciation reserve."  Based  on  actual  expenditure  in  the 
first  six  months  of  1911,  these  made  a  total  of  ten  per 
cent  of  the  value  of  the  plant.  This  charge  he  subdivides 
as  follows : 


Depreciation  Reserve 

6.00  per  cent 

Repairs 

1.88    "       " 

Station  Removals  and  Changes 

.90     "       '< 

Taxes 

-.81     "       " 

Insurance 

.05     "       " 

Use  of  Other  Plant 

.02     "       " 

Rent  of  Conduit,  Pole  and  other 

Space 

.33     «       " 

Total  9.98     "       " 

From  this  it  would  appear  that  the  anticipated  shrink- 
age in  value  of  plant  which  current  outlay  on  maintenance 
cannot  prevent  is  greater  than  the  anticipated  shrinkage  in 
value  which  current  outlay  upon  repairs,  etc.,  can  over- 
come. If  we  assume,  on  the  basis  of  six  per  cent,  for  de- 
preciation, as  against  2.78  for  current  repairs,  that  it  is 
twice  as  great  per  annum,  it  might  be  concluded  that  the 
aggregate  of  accrued  depreciation  is  roughly  twice  as  great 
as  the  aggregate  accrued  depreciation  coming  from  wear 
and  tear  alone.  But  this  last  is  estimated  by  the  com- 
pany, as  of  August  Slat,  1911,  to  be  roughly  ten  per  cent. 
of  the  value  of  the  plant 
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This  is  an  admittedly  rough  approximation,  but  t)ie  rec- 
ord discloses  no  estimate  of  total  accrued  depreciatioo,  and 
the  company's  estimate  for  wear  and  tear  is  between  wide 
limits,  $500,000  to  |600,000.  At  the  hearing  of  July  23d, 
19X2,  (p.  47)  Mr.  Uayward  was  asked: 

"Have  yon  given  any  consideration  as  to  how 
this  percentage  (viz.  10  per  cent,  due  to  wear  and 
tear  alone)  would  be  augmented  if  these  other  ele- 
ments of  inadequacy  and  obsolescence  had  been 
brought  into  the  calculation;  did  you  extend  your 
speculation  to  that?" 
He  replied : 

"No,  sir,  because  I  was  dealing  with  aging,  and 
I  didn't  see  how  they  affected  aging  in  any  way. 
Obsolescence  has  no  function  until  obsoleteness  ex- 
ists.     Obsolesjenee    is    something    preparatory    to 
obsoleteness." 
Mr.  Swayze,  counsel  for  the  company,  at  the  same  hear- 
ing   (pp.  45,  46)   explained  that  "aging  is  accepted  by 
aiperta  to  mean  wear  and  tear,"  an4  that  the  company's 
estimate  was  confined  to  these  elements  alone. 

Prom  the  foregoing  consideration,  it  appears  to  us  that 
if  twenty-five  per  cent,  of  the  estimated  replacement  cost, 
new,  of  Plant  except  Land,  and  of  the  appropriate  as- 
sociated Plant  Assets,  were  taken  to  cover  the  entire  ac- 
crued depreciation  as  of  August  31st,  1911,  the  estimate 
would  be  a  conservative  one.  For  purposes  of  reaching 
a  hypothetical  present  value  of  Plant  and  the  appropriate 
associated  Plant  Assets,  we  shall  proceed  on  this  supposi- 
tion.    We  assume  as  undepreciated 

Land,  valued  at  79,310 

Working  capital  at  150,000 

Supplies  53,000 


1282,310 
Deducting  this  amount  from  $5,959,460,  or  the  total  re- 
vised estimate  of  replacement  cost,  new,  we  obtain  $5,- 
677,150.  Twenty-five  per  cent  of  this  latter  amount  is 
$1,419,287,  which  we  consider  is  a  fair  estimate  of  the 
total  accrued  depreciation.     On  this  basis,   the  present 
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valae  of  the  depreciable  Plant  and  Plant  Assets  is  f4,- 
257,863.  Adding  the  undepreciated  items  ((282,310)  we 
obUun  (4,540,173  as  the  present  value  of  Plant  and  Plant 
AasetB.  This  flgure,  (4,540,173,  is  a  third  base  for  Plant 
and  Plant  Assets  on  which  to  calculate  a  return  (BaseC). 

B.    Establishing  Business. 

The  company  contends  that  the  base  upon  which  It  is 
entitled  to  earn  is  the  sum  of  the  value  of  its  physical 
property  (Plant  and  other  Plant  Assets)  and  the  value 
pat  upon  "Establishing  Business." 

We  have  noted  earlier  in  this  decision  the  general  pro- 
prie^  of  a  due  allowance  for  this  second  item.  The  more 
difficolt  question  is  to  aMx  a  fair  money  value  thereto. 

The  company,  under  the  bead  of  Establishing  Business, 
lists  the  following  items  with  valuations  annexed : 

(1)  Organization  and  Development      (    152,000 

(2)  Selling  Service  159,500 

(3)  Interest  and  Operating  Ex- 

penses during  development  1,177,500 


Total       (Gross)  1,489,000 

IjtSB  interest  already  included  in  re- 
placement cost,  new,  of  plant,  etc.        304,400 


Ket  estimate  of  cost  of  establishing 

the  business  1,184,600 

The  method  on  which  this  estimate  of  the  company  is 
fonnded  is  as  follows:  (a)  Organization  and  Develop- 
ment are  calculated  at  2.5  per  cent  of  the  replacement 
cost,  new,  of  the  Plant,  Tools,  Vehicles,  and  Camden  Fire 
Alarm.  This  is  2.5  per  cent,  of  the  company's  replace- 
ment figure  of  (6^^7,900  less  working  capital  and  sup- 
plies (Printed  Testimony,  p.  290).  (b)  Selling  Service 
is  based  on  an  average  cost  of  (3.74  per  station  multiplied 
by  total  number  of  stations.  To  this  sum  20  per  cent. 
additional  is  added  because  of  the  estimated  greater  ex- 
pense if  contracts  for  the  entire  number  of  stations  had 
to  be  obtained  in  a  limited  period  of  four  years  (Printed 
Testimony,  p.  290).  (c)  The  item  for  Interest  and  Op- 
erating Expenses  during  Development  is  based  upon  an 
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exceedingly  complicated  hypothesis  set  forth  on  pages 
291  to  300  of  the  Printed  TeBtimony,  and  is  illastrated 
by  numerous  exhibits,  notably  Nos.  12  and  12^. 

The  essential  part  of  the  company's  estimate  of  the  re- 
placement cost  of  establishing  business  depends  on  this 
hypothesis.  This  hypothesis  demands  analysis.  It  is  as- 
sumed that  the  plant  was  built  and  the  business  established 
in  a  four-year  period;  that  various  outlays  for  thirty-one 
different  purposes  (see  Exhibit  12>4)  were  made  at  dif- 
ferent times  within  this  period;  that  subscribers  were 
gained  at  a  certain  rate;  that  revenues  and  operating  ex- 
penses grew  in  certain  assumed  proportions,  producing 
first  operating  deficits,  and  finally  surpluses  over  oper- 
ating costs.  It  is  assumed  that  money  invested  during 
this  period  was  entitled  to  earn  at  8  per  cent  anuually 
compounded  for  the  four  years.  Such  hypothetical  ag- 
gregate outlay  BO  far  as  not  offset  by  the  hypothetical 
revenues,  (nor  previously  counted  in  the  interest  on  plant 
during  construction)  yields  the  company's  figure  of  Jl,- 
184,600  as  the  replacement  estimate,  net,  for  interest  and 
operating  expenses  owing  development. 

We  do  not  criticize  the  company  for  devising  this  plan 
of  estimating  the  greater  part  of  the  replacement  cost  of 
"Establishing  Business."  It  is  ingenious,  and  is  worthy 
of  close  study.  Various  other  methods  for  computing 
what  is  known  as  "Going  Value"  seem  inferior  to  it  in 
certain  particulars.  But  while  some  of  the  well-founded 
assumptions  involved  are  admissible  and  even  indispens- 
able, we  are  not  able  to  accept  it  as  an  entirety.  It  in- 
volves a  set  of  hypotheses,  perhaps  not  far  from  what 
.  would  actually  be  done,  should  occasion  arise  to  reproduce 
such  a  plant  and  system  in  the  short  term  allowed.  From 
its  elements,  however,  we  shall  assume  (1)  that  to  build 
a  physical  plant  of  equal  dimensions,  with  ;his  of  the 
Delaware  &  Atlantic,  four  years  at  least  would  be  re- 
quired. This  is  the  judgment  of  Mr.  Hayward  and  Mr. 
Spalding  (Printed  Testimony,  pp.  291,  154).  We  shall 
also  assume  (2)  that  on  a  venture  of  this  character  eight 
per  cent,  is  a  fair  return.  Our  reasons  for  this  we  shall 
set  forth  later  under  the  rate  of  return.    We  shall  also 
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asBume  (3)  that  the  profits  necesBarily  foregoing  daring 
this  fonr-year  period  of  bailding  the  plant  are  offset  to 
some  extent  hj  an  operating  surplus  during  the  last  year  of 
the  constmction  period.  We  assume  this  offset  to  be  equal 
to  half  the  annual  eight  per  cent,  return  on  the  final  value 
of  the  plant.  This  last  assumption  is  admittedly  arbi- 
traiy ;  but  the  company  in  their  Exhibit  12  allow  operat- 
ing suTploses  for  the  l^t  two  years  of  the  hypothetical 
four-year  period,  a^regating  something  like  f395,000 
against  a  figure  of  f250,000,  used  by  us  as  representing 
half  the  annual  eight  per  cent,  return  on  the  final  value 
of  the  plant  If  eight  per  cent,  annual  return  is  what  the 
company  claims  to  be  entitled  to,  during  construction, 
in  the  last  year  of  this  period,  they  should  be  able  to  earn 
net  about  half  of  that  sum,  if  they  have  made  a  judicious 
investment 

In  reckoning  the  cost  of  developing  the  business  we  must 
take  as  our  base  of  comparison  the  cost  to  reproduce  the 
plant,  new,  not  its  present  value.  Our  reason  for  taking 
the  larger  figure  is  that  the  existing  plant  is  more  extens- 
ive than  could  be  built  by  an  outlay  equal  to  its  present 
depreciated  valua  The  correspcmding  initial  loss  incurred 
would  be  proportioned  to  the  replacement  cost,  new,  of 
Plant  and  Plant  Assets. 

On  these  assumptions  we  estimate  the  cost  of  develop- 
ing the  buainess  as  follows:  The  plant  new,  when  com- 
plete after  four  years,  deducting  for  conatruction  in 
process,  will  be  valued  at  f5,959,460.  As  the  outlay  starts 
with  zero  and  finally  reaches  f5,959,460,  the  equated  in- 
vestment will  be  roughly  f2,979,730.  On  this  equated  in- 
vestment eight  per  cent  profit  annually  is  foregone  for 
four  years.  This  profit  foregone  compounded  for  fouf 
years  would  amount  to  fl,079,465.  The  interest  which  is 
<^culated  on  the  building  of  the  plant,  and  which  is  in- 
cluded in  the  value  of  the  plant,  completed  amounts  to 
1304,400.  This  atnonnt  offsets  in  part  the  profit  foregone 
to  an  equal  amount  The  estimated  operating  surplus  for 
the  last  year  of  the  four-year  period  (which  we  assume  to 
be  equal  roughly  to  (me-half  of  the  annual  interest,  dur-  "^ 
ing  the  last  year  of  construction)   comes  approximately 
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to  f  240,000.  The  proat  foregooe  is  then  reduced  to  (513,- 
100.  To  this  we  add  two  types  of  expense  not  connected 
with  the  physical  structure  at  all.  These  are  the  allow- 
ance for  Organization  and  Development,  including  pro- 
motion expense,  legal  expense,  advertising  other  than  for 
custom,  enlisting,  drilling  and  educating  the  staff  and 
similar  incidentals.  We  note  that  similar  allowances  have 
been  made  upon  expert  advice  in  other  cases  by  commis- 
sions. Dr.  Jackson  in  the  New  England  Telephone  and 
Telegraph  case,  acting  for  the  Massachnsetts  Highway 
Commission,  it  is  testified,  used  a  figure  of  approximately 
three  per  cent  Other  similar  allowances  are  cited  in 
Transcript  of  Evidence  of  July  23d,  X912,  p.  19,  sq. 

The  Fnblic  Service  Commission  of  the  First  District 
of  New  York  (case  No.  1305)  said: 

"There  are  certain  expenses  connected  with  every 
undertaking  which  are  not  represented  by  physical 
property,  but  which  must  be  incurred  before  the 
undertaking  is  operated.     Lawyers  and  engineers 
must  be  consulted.    Permits  must  be  obtained  and 
paid  for.     Interest  and  taxes  during  the  period 
of  construction  must  be  paid,  and  as  there  are  no 
earnings,  they  must  be  included  as  part  of  the  cost 
of  the  undertaking.    •    •    "    In  other  cases  de- 
cided by  the  Commission,  where  an  estimate  has 
been  necessary,   the  amounts  allowed  for  promo- 
tion of  the  original  scheme,  the  securing  of  rights 
and  permits,  experimental  operation,  adjustment 
of  system,  preliminary  legal  fees  and  technical  ad- 
vice had  varied  from  5J4  to  8  per  cent  of  the  re- 
production cost  of  the  plant  plus  the  cost  of  the 
land.    •    •    •  » 
We  allow,  therefore,  the  company's  estimate  under  "Or- 
ganization and  Development"  of  |152,000  to  stand.     We 
must  also  allow  for  the  company's  cost  of  selling  service. 
In  the  Pioneer  Telephone  and  Telegraph  Company  vs. 
Westenhaver  (118  Poc.  354),  the  Court  said: 

"The  more  people  a  subscriber  can  communicate 
with  over  a  telephone  exchange,  the  more  service,^ 
as  a  general  rule,  is  such  excliange  to  him;  and  it 
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is  only  vben  such  exchange  has  subacribera  that  the 
property  of  the  owner  invested  therein  has  an  earn- 
ing   power.      But    subscribers    are    not    obtained 
without  expenditure  of  money,  labor,  and  time  dur- 
ing which  the  capital  invested  in  the  plant  earns 
nothing  and  of  tens  fails  to  pay  operating  expenses. 
The  customers  must  be  connected  with  the  system 
of  the  plant;  trained  employes  must  be  obtained, 
and  a  system  of  operation  must  be  established." 
'  We  allow  the  company's  estimate  except  for  the  20  per 
cent    additional    arbitrarily    added    because    of    alleged 
gireater  cost  of  doing  the  work  in  bo  short  a  period  as  four 
years.    The  revised  estimate  is  f  132,706. 

Adding  these  two  items,  viz.,  Organization  and  Develop- 
ment, and  Selling  Service,  to  the  previous  estimate  of 
the  replacement  cost  of  developing  the  business  we  make 
a  total  estimate  (or  the  fair  replacement  cost  of  estab- 
lishing the  business  of  |797,800  as  compared  with  the 
company's  claim  of  f  1,184,600. 

Combining  the  allowance  we  fix  for  establishing  the 
business  of  (797,800  with  the  three  bases  (A.  B.  C.)  for 
Plant  and  Plant  Assets,  we  obtain  the  three  following 
bases  on  which  to  compute  a  fair  return. 

Base  A  15,959,460    . 

797,800 


»6,757,260 

15,409,460 

797,800 

f6,207,260 

14,540,173 

797,800 

15,337,973 


///.  Rate  of  Return. 

The  company's  contention  is  that  it  is  entitled,  if  it 
can  secure  it,  to  a  gross  revenue  which  shall  cover  (1) 
operating  expenses;  (2)  depreciation  at  6  per  cent  on  the 
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Plant  and  Plant  Assets,  and  (3)  a  margin  of  profit  equal 
to  10  per  cent  on  the  base  figure  representing  the  fair 
value  of  its  investment.  This  10  per  cent,  is  claimed  only 
until  such  time  as  a  surplus  is  accumulated  that  will  aa- 
sare  a  regular  8  per  cent,  margin  of  profit. 

We  are  of  opinion  that  the  addition  of  two  per  cent, 
is  not  warranted,  even  temporarily.  One  purpose  of  an 
adequate  depreciation  allowance  is  to  secure  this  very 
uniformity  of  net  profits  which  the  company  desires  to 
put  beyond  hazard.  Where  adequate  provision  is  made 
for  annual  depreciation,  unusual  outlay  in  a  given  year 
for  replacements  is  taken  care  of,  without  necessitating 
a  drop  in  dividends. 

A  return  of  8  per  cent,  on  the  fair  value  of  the  com- 
pany's investments  seems  to  us  fairly  equitable,  when 
consideration  of  all  conditions  is  taken.  Especially  as 
this  return  is  to  cover  all  such  it«ms  as  bond  discount, 
brokerage  or  other  costs  of  obtaining  capital.  The  techni- 
cal apparatus  is  still  in  process  of  change.  The  proper 
allowances  for  depreciation  are  still,  of  necessity,  largely 
conjectural.  Moreover,  so  far  as  this  particular  company 
is  concerned,  brisk  competition  is  still  offered  in  many 
parts  of  its  territory. 

An  8  per  cent,  annual  return  upon  the  lowest  possible 
base,  base  C,  f5,338,000  is  $427,040.  The  earnings  and 
expenses  as  given  in  Exhibits  8  and  8-A  indicate  that  in 
1908,  the  corporate  deficit  was  augmented  by  |198,085.56 ; 
in  1909  by  $43,123.97;  that  the  net  earnings  for  1910  were 
$160,756.32;  and  for  1911  were  $170,196.13.  The  dispar- 
ity between  the  actual  present  earnings  and  a  return  of 
$427,040  is  so  considerable  that  it  is  not  necessary  to  con- 
sider in  detail  whether  the  company's  estimate  of  earn- 
ings should  not  be  somewhat  reduced  by  reason  of  the 
royalty  paid  the  parent  company,  by  reason  of  possibly 
excessive  prices  paid  to  the  Western  Electric  Company 
for  supplies,  by  reason  of  possible  inclusion  in  operating 
charges  of  overhead  charges  that  should  be  deducted  be- 
cause of  the  inclusion  of  similar  items  in  the  capitalized 
estimate  of  various  parts  of  the  plant,  and  by  reason  of 
appreciation  of  parts  of  its  property.     Tlie  net  profits  at 
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present  are  clearly  not  excessive,  but  demonstrably  mod- 
erate 80  far  as  tbis  company  is  concerned.  It  follows 
that  its  rates  as  a  whole  cannot  be  assailed  as  undue  or 
unreasonable,  and  tliat  the  petitions  so  far  as  alleging 
andae  or  unreasonable  rates  should  be  DISMISSED. 

An  order  will  be  so  entered. 
Dated  January  7th,  1913. 

BOARD  OF  PUBLIC  UTILITY  COMMISSIONEKS. 
(SRAL)  (Signed)     Robbbt  Williams, 

President. 
ATFtST: 

(Signed)    Alfbed  N.  Babbeb^ 


I  hereby  certi^  the  foregoing  to  be  a  true  copy  of  RE- 
PORT made  and  filed  by  the  Board  of  Public  Utility  Com- 
missioners at  a  meeting  held  Tuesday,  January  7,  1913. 
Alpbbd  N.  Babbbb, 
Secretary. 
EXHIBIT  A. 

The  total  expenditure  for  conduit  built  in  advance  of 
paving  amounted  in  the  period  under  discussion,  from 
Movember,  1907,  to  July,  1911,  to  $104,037.  If  this  work 
had  been  constructed  at  later  times,  the  company  would 
have  been  required  to  expend  in  addition  the  sum  of  $64,- 
537  for  paving  over  conduits.  It  thus  appears  that  the 
company  has  effected  a  saving  in  first  cost  chargeable  to 
capital  account  of  $64,537.  It  should  be  noted,  however, 
that  by  laying  conduit  in  advance  of  paving,  the  interest 
charges  at  6%  for  the  period  during  which  the  conduit 
is  not  yet  in  use  amounts  to  $13,759.92.  It  might  be  en- 
tirety reasonable  to  charge  to  capital  accounts  this  sum 
of  money  under  the  head  of  Interest  During  Construction. 
It  does  not  appear  to  have  been  treated  in  this  way,  how- 
ever, but  to  have  been  considered  as  part  of  the  cost  of 
the  service,  and  under  ordinary  conditions  would  be  col- 
lected from  all  of  the  subscribers  of  the  company  ob- 
taining service  at  that  time.  Table  I*  is  found  on  page 
17  of  the  testimony  taken  on  July  23,  1912.    Table  lit  is 

•See  page  96  intra.  Digmzed  by  Gooy'lc 

tSee  page  97  infra. 
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made  up  from  Table  I  in  order  to  show  the  amount  of  in- 
terest which  would  be  chargeable  because  of  conduit  con- 
structed in  advance  of  the  necessity  for  it.  Table  III* 
shows  the  amount  of  interest  chargeable  under  the  actual 
conditions  commencing  such  interest  charge  at  the  time 
the  conduit  was  actually  laid,  and  including  only  such 
paving  as  the  company  actually  paid  for.  Table  III  also 
shows  in  column  B  the  amount  of  interest  which  would 
have  been  charged  if  the  company  had  in  each  case  de- 
layed the  construction  of  conduit  until  it  was  needed.  In 
that  case  the  capital  cost  would  have  included  the  paving 
over  conduits.  Table  III  is  merely  illustrative  of  the 
resillts  as  no  information  is  available  with  regard  to  con- 
duit which  has  been  laid  or  which  may  be  laid  in  the 
period  from  July,  1911,  to  1915,  inclusive.  Some  little 
study  of  Table  HI,  however,  will  show  that  the  present 
method  of  placing  upon  the  customers  the  burden  appar- 
ently in  excess  of  what  they  would  be  required  to  carry 
if  construction  of  conduit  was  delayed  until  actually 
needed.  Table  III,  it  will  be  noted,  shows  that  the  total 
amount  of  interest  actually  due  under  the  existing  con- 
ditions from  1906  to  1915  is  figured  as  |46,032.  The 
amount  of  interest  chargeable  if  conduit  construction  had 
been  delayed  and  paving  actually  paid  for  would  have 
been  in  the  same  period  154,459.82.  The  excess  amount 
which  would  have  been  collected  from  subscribers  is  |10,- 
965.15.  It  should  be  noted,  however,  that  this  would  be 
collected  from  subscribers  requiring  service  during  the 
somewhat  later  period  taken  as  a  whole.  During  the 
period  under  discussion,  commencing  as  far  back  as  1906 
and  extending  in  the  table  until  1914,  the  subscribers  of 
the  earlier  period  have  been  called '  upon  to  provide  a 
return  of  fl3,759.92,  all  of  which  is  interest  paid  in  ad- 
vance of  actual  needs.  It  therefore  appears  that  there 
has  been  paid  in  excess  of  what  would  be  the  case  if  in- 
vestment were  delayed  until  actually  needed  the  difference 
between  the  two  amounts  named  amounting  to  f2,794.77. 
It  should  be  again  stated  that  these  figures  are  merely 
illustrative,  as  no  information  is  available  with  regard  to 
construction  in  advance  of  needs  during  the  period  from 
*See  page  98  infra. 
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1911  to  1915.  It  sboald  also  be  noted  that  the  company 
has  really  had  no  choice  Jn  the  matter  as  the  company 
would  not  have  been  allowed  to  cut  through  the  new  pave- 
ments referred  to,  but  was  required  by  law,  either  State 
or  local,  to  construct  its  conduit  in  advance  of  the  laying 
of  the  pavement. 

ORDER 

These  cases  being  at  issue  upon  complaints  and  answers 
on  file,  and  having  been  duly  heard  and  submitted  by  the 
parties  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having, 
on  the  date  hereof,  made  and  filed  a  report,  containing 
its  findings  of  fact  <ind  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  jaade  a  part  hereof, 

It  is  ordered  that  the  complaints  in  this  proceeding  be 
and  they  are  hereby  DISMISSED. 
Dated  January  7,  1913. 

BOABD  OF  PUBLIC  UTILITY  COMMISSIONERS, 
(SBAL)  (Signed)     Robebt  WauAMs, 

President. 
ATi'iffiT : 

(Signed)     Alfbbo  K.  Basber, 
Secretary. 

I  hereby  certify  the  foregoing  to  be  a  true  copy  of  Order, 
adopted  by  the  Board  of  Public  Utility  Commissioners  at 
a  meeting  held  Tuesday,  January  7th,  1913,  and  recorded 
in  the  minotes  of  said  meeting. 

Alfbed  N.  Babbeb, 
Secretary. 
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TABLE  U. 

ccMDunr  Bua.T  in  advance  of  paving 


LOCATION 

iDAdTtnce 

COM 

Otrint 

lottntt 

BBTillK 

Princeton 

Myear 

$     620 

?     251 

$     ia6o 

Trenton 

2       " 

4,000 

4,150 

480.00 

" 

1       " 

2,000 

1,665 

120.00 

" 

\'A 

SfXO 

2,660 

450.00 

Ounden 

2 

450 

120 

54.00 

" 

2 

12,200 

3,835 

1.464.00 

" 

2 

7.300 

2,307 

876.00 

" 

2 

4,055 

1.823 

486.60 

Woodbury 

4 

2.400 

1,600 

576.00 

" 

5 

3,000 

2,000 

900.00 

Col  lings  wood 

2 

4,000 

2,812 

480.00 

Atlantic  City 

2 

30,000 

18.000 

3,600.00 

"       " 

2 

3,500 

5,010 

420,00 

" 

2 

3,400 

5,010 

406.00 

"        " 

3 

12,000 

4,700 

2.160.00 

"        " 

3 

5,500 

2.312 

990.00 

;  ; 

1 
1 

500 
1762 

510 
2,193 

30.00 
105.72 

-  " 

1        " 

1,050 

1,590 

63.00 

" 

1        " 

1,300 

1,960 

78Xn 

1104,037       $64,537       $13,759.92       $50,777.0! 
Through  the  rates  the  amount  of  $13,759.92  has  been  charged  up  a: 
■  return  due  on  property  not  yet  used  and  useful. 
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NEW  YORK. 

Public  Service  Commission — Second  District. 

In  the  Matter  op  the  Application  op  tub  Heuvelton  Tele- 
phone   COMPAKY    FOE    AUTHOBITY,    PUKSUANT    TO    THE 

Peovisions  OF  Section  101  of  the  Pubijc  Sbbviob  Com- 
missions Law,  to  Issue  Its  Stock  fob  the  Acquisition 

OF  THE  PbOPEBTY  OF  THE   TELEPHONE   LiNES  OWNED  BY 

Websteb  L.  Wainweight. 

Case  No.  3234. 

Decided  December  J,  If)i2. 

Authorization  of  Stock  Issue — Fonn  of  Accounts. 
Upon  application  to  issue  capital  stock  for  the  purpose  of  acquiring  tele- 
phoDc  property,  the  Commission,  having  caused  its  Division  of  Telephones 
and  Telegraphs  to  make  an  investigation  of  the  original  cost  value  and 
present  depreciated  or  net  structural  value  of  tlie  property  in  question, 
granted  the  application,  with  the  provision  that  the  applicant  should  open 
its  accounts  by  making  certain  specified  entries  upon  its  books.* 

ORDEB. 

Whereas,  tlie  Heuvelton  Telephone  Company,  pursuant  to 
.  the  provisions  of  section  101  of  the  Public  Servit*  Commis- 
sions Law,  has  applied  to  this  Commission  for  authority  to 
issue  $14,000  of  capital  stock  with  which,  or  the  proceeds 
thereof,  it  desires  to  acquire  the  property  of  Webster  L. 
Wainwright;  and 

Wheneas,  the  Commission  has  caused  the  Division  of  Tele- 
phones and  Telegraphs  to  make  an  investigation  of  the 
original  value  and  present  depreciated  or  net  stractural  value 
of  the  property  owned  by  the  said  Wainwright,  the  reportt 

The  original  cost  values  and  the  depreciated  or  structural  values  which  I 
would  place  on  the  telephone  properties  now  owned  by  Webster  L.  Wain- 
wright are  as  follows: 

•Editor's  headnote. 
tEngineer's  Report. 
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Original  Structural 

Value  Value 

Central  Office  Equipment  649.00  642.70 

Property  in  Village  of   Heuvelton...       1^.34  1,697^ 

"  Town  of  Oswegatchie..       3,31779  2.726.95 

"       "        "   Depeyster    ...       3747.6S  3.167.83 

"       "        "   DeKalb  1.169.55  981.81 

"       "        "   Lisbon    1,986.05  1,664.06 

"      "        "   Canton    865,52  430.05 

Total 13,537.90  11,310.49 

Right  of  Way  200.00  20a00 

TooU,  etc.  181.55  100.93 

Supplies  on  hand  307.96  307.96 

Grand  Total $14,227.41  $11,919.38 

Comments: 

Apparently  there  has  been  very  little  right  of  way  bought  as  the  total  cost 
of  right  of  way  is  $200.00  for  approximately  41  miles  of  pole  line  or  less 
than  $5.00  per  mile. 
November  25,  1912. 

Engineer  of  Division  of  Telegraphs  &  Telephones. 

of  each  Division  being  dated  tlie  2oth  day  of  November,  1912, 
and  filed  herein ;  and 

Whereas,  based  npon  such  report  tiiere  has  been  prepared 
a  final  report  of  the  Division  of  Capitalization  dated  De- 
cember 3rd,  1912; 

Ordered,  (1)  That  the  Heuvelton  Telephone  Company  be 
and  it  hereby  is  authorized,  pursuant  to  the  provisions  of 
section  101  of  the  Public  Service-  Commissions  Law,  to  issue 
its  common  capital  stock  of  the  total  par  value  of  |14,000. 

Ordered,  (2)  That  such  stock  shall  not  be  sold  for  less  than 
its  par  value. 

Ordered,  (3)  That  such  stock,  or  the  proceeds  thereof,  shall 
be  used  to  acquire  all  of  the  property  of  Webster  L.  Wain- 
wright  described  in  tlie  petition  herein. 

Ordered,  (4)  That  the  company  shall  for  each  three  months' 
period  ending  March  31,  June  30,  September  30,  and  Decem- 
ber 31,  respectively,  file  not  more  than  fifteen  days  from  the 
end  of  such  periods  a  verified  report  showing — 

(a)  What,  if  any,  stock  has  been  sold  or  disposed  of  dur- 
ing fiueh  period  in  accordance  with  the  authority  contained 
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herein  and  the  date  of  snch  sale  or  disposal ; 

(b)  To  whom  such  stock  was  sold; 

(c)  What  proceeds  were  realized  from  such  sale; 

(d)  Anj  other  terms  or  conditions  of  such  sale. 

Such  reports  shall  continue  to  be  filed  until  all  of  the  said 
stock  shall  hare  been  sold  or  disposed  of  in  accordance  with 
the  authority  contained  herein. 

Ordered,  (5)  That  the  company  shall  for  each  six  months' 
period  ending  June  30  and  December  31,  respectively,  file 
not  more  than  thirty  days  from  the  end  of  such  periods  a 
verified  report  showing  the  amount  expended  during  such 
periods  of  the  proceeds  of  the  stock  herein  authorized  for 
each  of  the  purposes  specified  herein. 

Ordered,  (6)  That  in  the  opinion  of  the  Commission  the 
money  to  be  procured  by  the  issue  of  said  stock  herein 
authorized  is  reasonably  required  for  the  purposes  specified 
herein  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  Operating  Expenses  or  to  Income. 

Ordered,  (7)  That  such  corporation  shall  open  its  accounts 
by  placing  upon  its  books  the  following  entry : 

Intangible  Capital,  Dr $  2,080.62 

Right  of  Way,  Dr 200.00 

Central  Office  Equipment,  Dr 622.70 

Subscribers'    Station    Equipment, 

Pr.    2,981.85 

Exchange  Lines,  Dr 7,685.94 

General  Equipment,  Dr 120.93 

Materials  &  Supplies,  Dr 307.96 

To  114,000.00 

Capital  Stock,  Cr |14,000.00 


In  the  Matteb  of  Alfred  H.  Weston,  Complainant,  v». 

New  York  Telephone  Company,  Bespondent. 

Case  No.  3192. 

Decided  January  p,  1913. 

Installation  of  Pay  Station. 

This  Complaint  asking  for  an  order  requiring  the  New  York  Telephone 
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Company  to  install  a  public  pay  station  upon  the  complainant's  premises 
was  dismissed  on  the  ground  that  there  were  already  several  public  pay 
stations  in  the  immediate  vicinity  and  that  there  was  no  evidence  of  any 
substantial  public  demand  for  the  installation  requested.* 

ORDER. 

In  this  case  complainant  asks  ttie  Commission  to  order 
respoadent  tu  install  a  public  pay  station  upon  bis  premises. 
A  hearing  was  held  December  2l8t,  1911!,  and  the  premises 
of  the  complainant  and  the  locality  have  been  personally  in- 
spected and  reported  upon  by  the  Division  of  Telegraphs 
and  Telephones.  The  evidence  shows  that  there  are  already 
a  number  of  public  pay  stations  in  the  immediate  vicinity 
of  complainant's  office  building  at  No.  2950  Fulton  Street, 
Brooklyn,  New  York  City,  but  the  testimony  does  not  indi- 
cate any  substantial  public  demand  for  the  installation  of  au 
additional  public  pay  station  upon  complainant's  premises. 
The  Commission  has  examined  into  the  merits  of  thii  cast 
with  great  care  and  is  not  satisfied  tliat  the  desire  of  the 
complainant  is  supported  by  facts  necessary  to  the  exercise 
of  its  authority.     It  is  therefore 

Ordered,  That  the  complaint  in  this  proceeding  be  and  the 
same  is  hereby  dismissed. 


In  the  Matter  of  the  Complaint  op  J.  G.  Wolf  va.  New 
York  Telephone  CoMPANY.t 

Case  No.  3370. 

Dated  January  20,  1913. 
Reduction  of  Toll  Rate. 

Upon  complaint  with  respect  to  the  loll  rate  charged  subscriber  for  service 
between  Great  Neck  and  Manhattan,  (he  respondent  conceded  that  the  rate 
should  be  reduced  from  20  cents  to  15  cenls  but  contended  that  it  should 
be  allowed  suflkient  time  for  inserting  a  proper  statement  in  the  company's 
directory  and  for  giving  definite  information  to  the  operating  offices. 

Held:  That  tlie  rate  conceded  to  be  reasonable  should  be  put  into  effect 
immediately ;  that  the  company's  bills  to  subscribers  in  Great  Neck  and 
'Editor's  headnote. 

+A  similar  order  was  issued  in  the  matter  of  the  complaint  of  the  United 
Holding  Company,  Bellerose  Association,  vs.  New  York,  Telephone 
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HanlHttao  for  loll  charges  between  these  points  can  be  rendered  upon  the 
reduced  rate,  and  that  exchanges  can  be  notified  to  amend  their  lists  so 
as  to  show  the  15  cent  rate. 

Ordtrtd,  That  the  toll  rate  charged  subscribers  for  service  between  Great 
Neck  and  Manhattan  shall  be  IS  cents  after  February  Isl,  1913;  that  the 
rates  between  Great  Neck  and  Manhattan  for  messages  originating  at  pay 
stations  shall  be  reduced  by  not  less  than  5  cenis  per  message;  and  that 
the  respondent  shall  make  such  changes  in  its  toll  rates  between  Great  Neck 
and  parts  of  the  City  of  New  York  other  than  Manhattan  as  may  be  nec- 
cssan'  to  bring  said  rates  into  line  with  those  at  other  stations  which  also 
take  a  15-cent  subscribers'  rate  to  and  from  Manhattan.* 


OPINION. 

Tlus  case  was  called  for  heariBg  la  the  Metropolitan  Build- 
ing, New  York  City,  on  Monday,  January  13th,  1913.  The 
complaint  relates  to  the  subscribers'  toll  rate  between  the 
Manhattan,  New  York  City,  district  and  Great  Neck,  which 
is  now  20  cents  and  it  is  claimed  by  complainant  that  it 
should  not  exceed  15  cents.  The  respondent  company  after 
giving  extended  consideration  to  this  complaint  now  con- 
cedes that  the  rate  in  question  should  be  reduced  from  20 
cents  to  15  cents.  The  time  when  the  reduced  rate  should 
be  made  effective  has  been  suggested  as  involved  in  some 
difficulty,  in  that  there  should  be  sufficient  time  allowed  for 
proper  statement  in  the  company's  directory  and  to  arrange 
for  the  giving  of  definite  information  to  its  various  operating 
offices  through  which  toll  messages  from  Manhattan  may  be 
seat.  The  ^^onuuission  is  of  the  (q>inion  that  these  considera- 
tions present  no  real  obstacle  to  the  immediate  putting  in 
effect  of  the  rate  here  conceded  to  be  reasonable.  Bespond- 
ent's  bills  to  subscribers  in  Great  Neck  and  Manhattan  for 
toll  rates  between  these  points  can  be  rendered  apon  the  re- 
duced rate.  Exchanges  can  be  notified  to  amend  their  lists 
80  as  to  show  the  15  cent  rate.  The  respondent  company 
will  be  expected  to  make  such  further  changes  in  rates  be- 
tween Great  Neck  and  other  parts  of  the  city  of  New  York 
as  may  be  fairly  involved  in  this  reduction  between  Great 
Neck  and  Manhattan.    It  is  therefore 

*Editor's  headnote. 
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Ordered,  That  respondent,  New  York  Telephone  Company, 
be  and  is  hereby  directed  and  required  to  cease  and  desist  on 
and  after  February  1st,  1913,  from  charging  any  rate  for 
messages  between  its  Great  Neck  subscribers'  stations  and 
its  stations  in  the  Borough  of  Manhattan  in  excess  of  15 
cents  per  message,  and  to  reduce  its  message  rates  between 
Great  Neck  and  Manhattan  which  originate  at  pay  stations 
by  not  less  than  5  cents  per  message. 

Further  ordered,  That  respondent,  New  York  Telephone 
Company,  shall  at  the  same  time  or  as  soon  as  may  be  prac- 
ticable also  make  such  changes  in  its  toll  rates  between  Great 
Neck  and  parts  of  the  city  of  New  York  other  than  Manhattan 
as  may  be  necessary  to  bring  said  rates  in  line  with  those  at 
other  stations  which  also  take  a  15  cent  subscriber's  rate  to 
and  from  Manhattan. 


In  the  Mattbb  op  the  Application  op  J.  C.  McKnight  vs. 
New  York  Telephone  Company. 

Decided  January  «,  1913. 

Reduction  of  Toll  Rate — New  Exchange  Area — Directory  Listing 

of  New  Numbers. 

Upon  complaint  that  Che  toll  rate  of  10  cents  between  the  Great  Neck 
exchange  area  and  Bayside,  a  part  of  the  Flushing  exchange  area,  was  un- 
reasonable, the  respondent  conceded  that  the  rate  should  be  5  cents,  but 
9tated  that  it  would  be  iirst  necessary  to  esta.'blish  a  Bayside  exchange  area 
and  provide  for  listing  the  new  Bayside  numbers  in  its  directory.  The 
respondent  contended  that  the  reduced  rate  could  not  be  put  into  efFect  be- 
fore July  1st,  1913,  owing  to  the  impossibility  of  re-arranging  its  forthcoming 
directory,  effective  May  1st,  1913,  so  as  to  contain  the  new  Bayside  numbers. 

Held:  That  the  respondent  should  endeavor  to  change  the  directory  so  as 
to  show  Bayside  numbers  in  its  issue,  effective  May  1st,  1913,  which  goes  to  . 
press  February  8th,  1913,  and  should  hold  the  printing  of  such  issue  a  short 
period  if  this  end  can  be  thus  attained.  If  this  cannot  'be  done,  the  new 
numbers  can  be  supplied  to  Bayside  subscribers  and  to  Great  Neck  and 
Flushing  subscribers  by  a  supplement. 

Ordered,  That  the  respondent  establish  a  Bayside  exchange  area  and  that 
the  rate  between  this  area  and  the  Great  Neck  exchange  area  shall  not  ex- 
ceed 5  cents  per  call  after  May  1st,  1913.* 

*£ditor'B  headnote. 
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OPINION. 

Complainant  alleges  that  respondent's  toll  rate  between  its 
Great  Neck  exeliange  area  and  the  locality  known  as  Bay- 
side  is  nnreaaonable.  The  present  rate  is  10  cents.  Bayside 
is  part  of  a  large  designated  telephone  area  known  as  Flush- 
ing. Bespondent  concedes  that  said  rate  should  be  reduced 
to  5  cents,  but  says  Uiat  to  put  such  rate  in  effect  it  must 
establish  a  so-called  Bayside  exchange  area,  rearrange  its 
sabHcribers'  numbers  in  Bayside,  establish  a  switchboard 
system  covering  Bayside,  and  make  numerous  physical 
changes  of  its  lines,-  l)esides  providing  for  such  Bayside 
listing  in  its  directory.  The  Bayside  area  proposed  is  satis- 
factory to  complainant  Bespondent  contends  that  the 
changes  above  indicated  cannot  be  made  and  the  reduced 
rate  put  into  effect  before  July  1, 1913.  The  principle  reason 
for  deferring  the  change  until  that  time  is  found  in  the  claim 
that  respondent  cannot  rearrange  its  directory  so  as  to  cou- 
tain  Bayside  listings  until  some  time  after  February  8tb,  the 
date  when  Its  directory  effective  May  1  goes  to  press,  nor 
within  sach  time  thereafter  as  the  directory  could  safely  be 
withheld  from  printing.  The  new  numbering  of  Bayside  sub- 
scriber stations  could  be  supplied  to  such  subscribe«s  and  to 
Great  Neck  and  Flushing  subscribers  by  a  supplement.  This 
would  cover  the  service  between  Great  Neck  or  Flushing  and 
Bayside.  Calls  from  other  districts  to  Bayside  subscribers 
might  be  under  the  present  numbering,  but  the  switchboard 
operators  at  Flushing  would  know  that  such  a  number  was 
changed  to  a  Bayside  number  and  a  special  Bayside  list  would 
indicate  the  proper  number  connection.  While  this  would  tend 
to  Blow  up  the  service  to  and  from  Bayside  from  such  outside 
districts  other  than  Great  Neck  and  Flushing,  it  would  affect 
relatively  only  a  small  number  of  calls  as  compared  with 
the  calls  from  Great  Neck  and  Flushing.  We  are  of  the 
opinion  that  respondent  should  endeavor  to  change  the 
directory  so  as  to  Show  Bayside  numbers  in  its  issue  which 
goes  to  press  February  8,  if  at  all  practicable,  and  to  hold 
the  printing  of  snch  issue  a  short  period  of  time  if  that  will 
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permit  the  purpose  to  be  attained.  If  that  cannot  be  done 
then  the  method  above  stated  or  some  other  practicable 
procedure  should  be  adopted  in  order  to  provide  at  the  earliest 
possible  date  for  the  taking  effect  of  the  reduced  rate  which 
It  is  conceded  should  be  put  in  force.    Accordingly^  it  is 

Ordered,  That  respondent,  New  York  Telephone  Company, 
shall  establish  a  so-called  Bayside  exchange  area  as  shown 
upon  the  map  used  at  the  hearing  of  this  case,  and  that  its 
rates  for  calls  between  its  Great  Neck  exchange  area  and  said 
new  Bayside  exchange  area  shall  not  exceed  5  cents  per  call 
on  and  after  May  1, 1913. 
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Public  Service  Commission. 

Is  THE  Matter  of  the  Application  op  The  Convoy  Home 
Telbphokb  Company,  op  Convoy,  Ohio,  foe  Authobity 
TO  Issue  and  Disteibute  f5,000  Stock  Dividend. 

No.  427. 

Decided  January  3,  1913. 

Authorization  of  Stock  Dividend. 

This  application  for  authority  to  issue  a  stock  dividend  of  $5,000  was 
granted,  inasmuch  as  it  appeared  that  a  sum  in  excess  of  $5,000  had  been 
expended  from  income  tor  the  acquisition  ot  property  and  the  extension  and 
imprarenient  of  the  service  and  that  this  sum  represented  surplus  earnings, 
properly  accruing  to  the  stockholders  as  a  return  upon  their  investment, 
which  bad  been  diverted  from  the  proper  channel  of  distribution  as  dividends, 
so  as  to  facilitate  and  expedite  the  development  of  the  company* 

ORDER. 

The  Convoy  Home  Telephone  Company,  a  corporation 
organized  under  the  laws  of  the  State  of  Ohio,  with  its  prin- 
cipal place  of  basioesB  at  Convoy,  Ohio,  having,  on  the 
twelfth  day  of  December,  1912,  filed  its  petition  for  the 
consent  and  authority  of  the  Commission  to  issue,  distribute 
pro  rata  and  deliver  to  ita  stockholders,  of  record  January 
first,  1913,  its  capital  stock  in  the  aggregate  par  value  of 
Five  Thousand  Dollars,  as  fully  set  out  in  said  petition,  and 
the  time  for  hearing  said  matter  having  been  fixed  for  Mon- 
day, December  thirtieth,  1912,  at  one-thirty  o'clock  p.  m., 
and  due  notice  of  the  time  and  place  of  said  hearing  having 
been  given,  and  baving  been  heard  on  said  day  and  the  further 
consideration  thereof  continued  from  day  to  day,  the  same 
came  on  this  day  for  final  consideration  upon  the  petition, 
tiie  evidence  and  exhibits. 

'Editor'*  bcadnote. 
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After  considericg  the  pleadings,  hearing  the  evidence  and 
examining  the  exhibits,  and  being  full;  advised  in  the 
premises,  and  it  appearing  that  moneys,  in  the  sum  of  more 
than  Five  Thousand  Dollars,  liave,  by  said  company,  been 
expended  from  its  income  for  the  acquisition  of  property 
and  the  extension  and  improvement  of  its  service,  and  it 
appearing  further  that  said  moneys  represented  the  surplus 
earnings  from  the  operations  of  the  company,  properly  ac- 
cruing to  the  holders  of  its  capital  stock  as  a  return  upon 
their  said  investment,  which  bad  been  diverted  from  their 
proper  channel  of  distribution  as  dividends  to  facilitate  and 
expedite  the  development  of  said  company,  the  Commission 
is  satisfied  that  the  prayer  of  said  petition  should  be  granted. 
It  is  therefore 

Ordered,  That  said  The  Convoy  Home  Telepbone  Company 
be,  and  it  hereby  is  authorized  to  Issue,  distribute  pro  rata 
and  deliver  to  the  holders  of  its  present  outstanding  capital 
stock,  of  record,  January  first,  1913,  additional  capital  stock 
of  the  aggregate  par  value  of  Five  Thousand  Dollars 
(f5,000.00),  it  being  the  opinion  and  finding  of  the  Com- 
mission that  said  issue  of  such  capital  stock  is  reasonably 
required  for  the  proper  purposes  of  said  corporation.  It  is 
further  -   - , 

Ordered,  That  said  capital  stock  be,  by  said  The  Convoy 
Home  Telephone  Company,  issued,  distributed  pro  rata  and 
delivered  to  the  holders  of  its  present  outstanding  capital 
stock  in  reimbursement  for  moneys  heretofore  diverted  from 
their  lawful  channel  of  distribution  as  dividends  and  used 
for  the  acquisition  of  property  and  the  extension  and  im- 
provement of  the  service  of  said  company,  and  for  no  other 
purpose  whatsoever.    It  is  further 

Ordered,  That  said  The  Convoy  Home  Telephone  Company 
make  verified  report  to  this  Commission  of  the  issue,  transfer 
and  delivery  of  said  capital  stock,  herein  authorized  to  be 
issued,  setting  forth  the  date  of  issue,  name  of  person  to 
whom  issued,  amount  of  stock  now  held  and  par  value  of 
such  capital  stock  delivered  in  accordance  with  the  pro- 
visions of  this  order. 

Dated  at  Columbus,  Ohio,  this  third.daj  of  JannalTVlttl^l^' 
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J.  S.  Dbwbt,  D.  H.  Hunt,  E.  C.  Phillips,  A.  A.  Cuetis,  I.  Q. 
Jordan,  P.  J.  Cubren,  Howabd  McCune  an'i*  Ci.ixt().n 
Madden,  Complainants,  vs.  The  Clinton  Telephone 
Company,  Defendant. 

No.  273. 

Decided  January  6,  1913. 

Reduction  of  Rates — Mileage  Zones — Inadequate  Service. 

Upon  compl^nt  as  to  the  rates  and  service  of  The  Qintot)  Telephone 
Company,  the  Codlmission  found  the  rates  for  ten-party  rural  lines  to  be 
unreasonable  and  the  service,  in  certain  respects,  inadequate. 

The  defendant  was  ordered,  among  other  things,  to  substitute  for  the 
old  schedule  of  rates  for  ten-party  rural  lines,  a.  new  schedule  which  extended 
the  limits  of  the  mileage  zones;  to  be  prepared  to  furnish  single  line  rural 
service  upon  application;  to  install  a  new  switchboard;  and  to  overhaul  and 
repair  aJl  lines  theretofore  muntained  by  subscribers.* 

ORDER 

This  matter  came  on  to  be  heard  upon  the  pleadings,  the 
evidence  and  the  exhibits ;  and  the  Commission,  being  fully 
advised  in  the  premises,  finds  that  certain  of  the  rates  and 
charges  now  in  effect,  and  charged,  demanded  and  exacted 
bj  said  defendant  company  are  unjust  and  unreasonable 
and  that  the  service  rendered  by  said  defendant  company  is, 
in  certain  respects,  inadequate.    It  is  therefore 

Ordered,  That  said  The  Clinton  Telephone  Company  be, 
and  it  is  hereby  notified  and  required  to  cease  and  desist 
from  charging,  demanding  or  exacting  the  following  rates  and 
charges,  to  wit : 

Residences,  in  country,  on  lO-party  lines : 

Under  4  miles  from  Exchahge,  per  month fl-OO 

1.25 
1.50 
1.75 
2.00 


From  4  to  6  miles  from  Exchange,  per  month. 

From  6  to  8  miles  from  Exchange,  per  month . . 

F^m  8  to  10  miles  from  Exchange,  per  month 

From  10  to- 12  miles  from  Exchange,  per  month 
Business  Houses,  in   country,   on   10-party  lines,  50c. 
per  month  more  than  the  a)>ove  residence  rate  for  the 
same  distance  from  Exchange, 
*Editor'i  beadnote. 
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which  said  rates  aod  charges  are  now  being  charged,  de- 
manded and  exacted  by  said  The  Clinton  Telephone  Com- 
pany and  which  said  rates  and  charges  the  Commission  has 
found  to  be  unjnst  and  unreasonable;  and  that  said  The 
Clinton  Telephone  Company  substitute  for  the  said  rates  and 
charges  so  found  by  the  Commission  to  be  unjust  and  un- 
reasonable, rates  and  charges  not  to  exceed  the  following, 
to  wit : 

Ten-party  Line  Residence  Bates ; 
Within  four  miles  of  an  Exchange,  per  month.  .fl.OO 
Four  to  eight  miles  of  an  Exchange,  per  month  1.25 
Eight  to  tweWe  miles  of  an  Exchange,  per  month  1.50 
More  than  twelve  miles  from  an  Exchange  per 
month    1,75 

Ten-party  Line  Business  Rates : 

Fifty  cents  per  month  per  telephone  more  than  the 
above, 
wliich  said  rates  and  charges  the  Commission  has  found  to 
be  just  and  reasonable.    It  is  further 

Ordered,  That  said  The  Clinton  Telephone  Company  be, 
and  it  hereby  is  notified  and  required  to  establish  and  be 
prepared  to  furnish  to  all  persons  and  patrons  applying  there- 
for, individual,  or  single  line  rural  service  at  just  and  reason- 
able rates.    It  is  further 

Ordered,  That  said  The  Clinton  Telephone  Company  be, 
and  it  is  hereby  notified  and  required  to  install  a  new  and 
adequate  switchboard  at  its  exchange  in  Wilmington,  Ohio. 
It  is  further 

Ordered,  That  said  The  Clinton  Telephone  Company  be, 
and  it  is  hereby  notified  and  required,  at  its  own  expense, 
to  repair,  replace  and  put  in  good  condition,  all  lines,  and 
every  part  thereof,  now  and  heretofore  maintained  by  sub- 
scribers to  the  service  of  said  The  Clinton  Telephone  Com- 
pany.   It  is  further 

Ordered,  That  said  The  Clinton  Telephone  Company  be, 
and  it  is  hereby  notified  and  required  to  properly  repair, 
replace  and  put  in  good  condition,  all  its  lines,  and  every  part 
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thereof,  radiating  from  its  exchange  at  Sabina,  Ohio.  It 
is  farther 

Ordered,  That  said  The  Clinton  Telephone  Company  be, 
and  it  is  hereby  notified  and  required  to  pat  into  effect,  on 
or  before  the  first  day  of  February,  1913,  rates  not  to  exceed 
the  rates  herein  found  to  be  just  and  reasonable  by  the  Com- 
mission.   It  is  further 

Ordered,  That  said  The  Clinton  Telephone  Company  be, 
and  it  is  hereby  required  to  publish  and  file  with  this  Com- 
mission, on  or  before  the  first  day  of  March,  1913,  just  and 
reasonable  rates  for  single  line  rural  service  and  four-party 
line  rural  service.    It  is  farther 

Ordered,  That  said  The  Clinton  Telephone  Company  be, 
and  it  is  hereby  notified  and  required  to  fully  complete  all 
the  repairs  and  replacements  and  be  prepared  to  render  all 
additional  service  herein  ordered,  and  to  fully  comply  with 
all  the  requirements  of  this  order  on  or  before  the  first  day 
of  March,  1913. 

Dated  at  Columbus,  Ohio,  this  sixth  day  of  January,  1913. 
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OKLAHOMA. 

Corporation  Commisnon. 

In  Rb  Remand  to  the  Oklahoma  State  Corpoeation  Com- 
mission, Case  No.  1827,  Entitled  :  Pionbbe  Telbphonb 

AND  TeI,BG8APH  COMPANY,  PLAINTIFF  IN  EEBOR  VS.  StATB 

OP  Oklahoma  and  Bubkows  Oil  Company,  Defendants 
IN  Ebboe. 

No.  1696. 

Motion  on  IIeiialf  of  the  State  to  Bbquieb  Bepoet  and 
to  Make  Refund  of  Excess  Chaegbs  Received  by  the 
Pioneer  Telephone  and  Telegraph  Company  for 
Telephone  Service  in  Oklahoma  City  from  Januaby 
1st,  1909,  to  October  22nd,  1912. 

In  Re  Appijcation  op  the  Pioneer  Telephone  and  Tele- 
graph Company  foe  Peemission  to  Raise  Rates  in  the 
City  of  Oklahoma  City,  Oklahoma. 

No.  1697. 

Order  No.  663. 
Dated  January  ir,    1913. 

Interpretation  of  Order  No.  101 — Collection  of  Charge  in  Excess 
of  Legal  Rates — ^Authority  of  Commission  to  Require  Re- 
ports of  Excess  Collections — Suspension  of  Order  No.  101. 

The  Commission's  Order  No.  101,  effective  November  13th,  1906,*  provides 
that  no  telephone  company  shall  charge  a  different  or  greatcir  rate  thao 
was  in  effect  on  October  12th,  1S»08,  for  the  same  service  or  similar  service, 
unless  authorized  by  the  Commission.  Under  the  terms  of  its  franchise  from 
Oklahoma  City,  granted  prior  to  the  effective  date  of  Order  No,  101,  the 
Pioneer  Telephone  and  Telegraph  Company  was  authorized  to  charge  certain 
rates  and  to  increase  its  rales  with  every  increase  of  one  thousand  sub- 
scribers in  Oklahoma  City.  Pursuant  to  the  provisions  of  the  franchise, 
the  company  increased  its  rates  after  the  effective  date  of  Order  No.  101. 
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Thereupon  the  company  was  adjndged  in  contenipt  bj  the  CommiuioD  and  a 
fine  was  imposed  The  compaay  appealed  to  the  Supreme  Court  of  Okla- 
homa- While  this  appeal  was  pending  the  increased  rates  were  collected. 
The  court  affirmed  the  judgment  of  the  Corporati<xi  Commission  and  held 
that  the  franchise  ordinance  was  void  and  that  Order  No.  101  was  valid. 

Thereupon,  the  Attorney  General  filed  a  motion  praying  tiiat  the  Com- 
mission order  die  Pioneer  Telephone  and  Tcl^raph  Company  to  report  the 
amotmts  which  it  had  collected  from  each  subscriber  in  excess  of  the  rates 
which  were  in  cfFect  upon  October  12tb,  1908.  The  Pioneer  Company  then 
made  amplication  for  an  increase  in  rates  in  Oklahoma  City  and  for  the 
suspension  of  Order  No.  101  in  so  far  as  it  affected  Olclahoma  City.  These 
two  matters  were  considered  together. 
L 

With  respect  to  the  Attorney  GeneraTs  motion, 

Httd:  That  Order  No.  101  was  intended  to  fix  rates  and  that  telephone 
companies  could  not  increase  these  rates  except  upon  application  to  the 


That  an  increase  in  the  number  of  subscribers  to  an  exchange  does  not 
make  the  service  a  dissimilar  one  within  Order  No.  101.  for  which  a  different 
rate  may  be  charged.  The  order  means  that  the  rates  of  any  particular 
exchange  may  not  be  increased  except  as  provided  therein. 

That,  inasmuch  as  Order  No.  101  fixed  the  legal  rates  to  be  charged,  no 
other  rates  could  be  lawfully  charged  as  long  as  that  order  was  in  effect 
and  the  right  of  the  subscribers  to  the  excess  collected  had  become  vested. 

That  the  determination  of  the  amount  of  the  excess  collections  is  only  a 
question  of  bookkeeping  and  accounting  and  that  the  Commissk>n  has 
authority,  in  its  discretion,  under  the  Constitution,  to  require  reasonable  re- 
ports; also  that  the  defendant  company  must  pay  any  obligations  of  this 
natnre  that  may  be  so  determined  hy  law. 

Ordtred,  That  the  company  shall  file  a  statement  showing  the  amounts 
collected  to  date  from  each  of  its  subscribers  in  excess  of  the  rates  in  force 
on  October  12th.  I90S. 

z 

With  respect  to  the  application  of  the  Company  for  the  suspensicm  of 
Order  No.  101  pending  the  determination  of  the  reasonableness  of  the  rates 
asked  for  and  the  reasonableness  of  Order  No.  101  in  so  far  as  it  applies  to 
Oklahoma  City. 

Held:  That,  although  it  is  not  the  policy  of  the  Commission  to  relieve 
anyone  from  the  operation  of  an  order  while  in  contempt,  nevertheless,  in- 
asmuch as  it  appears  that  all  parties  are  merely  endeavoring  to  ascertain 
what  the  law  really  is  and  in  consideration  of  the  annoyance  and  expense  of 
changing  a  telephone  rate  b  a  city  as  large  as  Oklahoma  City,  compliance 
with  the  above  order  as  to  making  an  accounting  will  be  considered  a  suf- 
ficient purging  of  contempt  under  the  circumstances. 

Ordered,  That  Order  No.  101  be  suspended  as  to  Oklahoma  City  pending  the 
investigation  and  that  the  company  give  a  bond  conditioned  to  refund  the 
excess  amount!  which  it  collects,  pending  the  investigation,  over  and  above 
what  is  finally  determined  to  be  a  reasonable  rate;  also  that -the  rate: 


a  that -the  rates  io 
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efFect  shall  be  the  autboriied  rates  in  Oklahoma  Qty  and   shall  not  be 
further  advanced  pending  the  investigation.* 

The  above  cases  involve  the  same  subject  matter  and  viU 
be  consideped  together. 

STATEMENT. 

The  CommisaioQ  promulgated  on  order,t  effective  Novem- 
ber 13th,  1908,  which  in  substance  provided  that  no  company 
sliall  charge  a  greater  or  different  rate  for  service  than  was 
in  eifect  on  October  12th,  1908,  unless  authorized  by  the  Com- 
mission upon  application  of  the  company  or  other  parties 
in  interest. 

On  October  12th,  1908,  the  Pioneer  Telephone  &  Telegraph 
Company  was  charging  rates  in  Oklahoma  City  as  follows: 
Individual  business,  f3.75;  two  party  business,  $3.15;  in- 
dividual residence,  9^.00;  two  party  residence,  fl.80;  fonr 
party  semi-selective  ringing,  |1.75.  By  the  terms  of  the 
franchise  whicli  had  been  granted  to  the  Pioneer  Telephone 
&  Telegraph  Company  prior  to  October  12, 1908,  it  was  pro- 
vided that  the  charge  should  be  from  5,000  to  6,000  tele- 
phone individual  business,  14.10;  two  party  business,  $3.45; 
individual  residence,  $2.20;  two  party  selective  ringing, 
$2.00;  four  party  semi-selective  ringing,  $1.70.  It  also  pro- 
vided that  from  sis  to  seven  thousand  business  telephnnes 
shonW  be  charped  1 1.50,  etc,  and  from  seven  to  eight 
thousand  business  telephones,  $4.95,  etc.  When  the  sab- 
scribers  of  the  telephone  company  had  reached  5,000,  ac- 
cording to  the  contentions  of  the  telephone  company,  it 
advanced  its  rates  to  the  scale  provided  in  the  ordinance, 
for  telephones  between  five  and  six  thousand  above  set  forth. 
The  Rurrows  Oil  Company  filed  an  information  alleging  a 
violation  of  the  Commission's  order  and  the  company  was 
cited  to  appear  before  the  Commission  for  contempt 

The  defendant  answered  in  that  case  alleging  that  it  relied 
npon  the  ordinanre  of  the  city  of  Oklahoma  City  for  its 
•Editor's  head  note. 
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anthority  to  advance  rates  and  no  evidence  was  offered  or 
introduced  at  that  time  aa  to  the  reasonableness  ot  Order 
Xo.  101.  The  defendant  was  fined  in  that  proceeding  |100.00 
from  whicli  it  appealed  to  the  Bnpreme  0>art  The  Supreme 
Court  on  the  21st  day  of  October,  1912,  rendered  its  decision 
affirming  the  judgment  of  the  Corporation  Commission  and 
holding  that  the  city  ordinance,  wherein  it  attempted  to 
establish  a  scale  of  rates  for  telephone  service  in  Oklahoma 
City  was  void  and  that  the  order  of  the  Commission  was  in 
full  force  and  effect 

At  the  time  the  case  was  appealed  to  the  Supreme  Court, 
the  defendant  gave  a  supersedeas  bond  as  to  the  fine  and 
cost,  and  offered  to  file  a  bond  with  the  Commission  and 
ask  for  a  supersedeas  of  Order  No.  101.  The  supersedeas 
was  denied  by  the  Commission.  The  defendant  did  not  ask 
for  a  supersedeas  in  the  Supreme  Court,  but  had  an  under- 
standing with  the  Commission  that  no  further  prosecution  for 
contempt  would  be  entertained  for  a  period  of  approximately 
nine  months,  that  the  defendant  might  have  an  opportunity 
to  have  the  legal  questions  involved  in  the  case  determined 
by  the  Supreme  Court 

The  case  was  not  reached  by  the  Supreme  Court  as  early 
as  anticipated  by  the  parties,  no  motion  having  been  made 
l^  the  defendant  to  advance  the  case  or  to  inform  the  court 
that  there  was  a  rate  controversy  involved,  hence  the  case 
took  its  r^ular  course  upon  the  docket,  and  not  advanced 
as  other  rate  cases. 

During  the  time  this  case  was  in  the  Supreme  Court,  the 
defendant  charged  the  scale  of  rates  substantially  as  was 
provided  by  the  ordinance  of  Oklahoma  City. 

The  Attorney  General  filed  a  motion  praying  that  the  Com- 
mission order  the  Pioneer  Telephone  &  Telegraph  Company 
to  file  a  detailed  and  verified  statement  and  report  of  all 
moneys  received  by  it  from  all  of  its  subscribers  and  users 
of  telephones  "within  the  corporate  limits  of  Oklahoma  City, 
from  the  first  day  of  June,  1909,  to  the  22nd  day  of  October, 
1912,  showing  the  names  of  such  persons  and  the  exact 
amount  received  from  each  In  excess  of  the  rates  that  were 
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in  effect  at  the  time  Order  No.  101  became  effective. 

The  defendant  filed  an  answer  setting  forth  its  reasons 
for  charging  an  amount  In  excess  of  that  authorized  hj  Order 
No.  101,  and  alleged  that  Order  No.  101  was  confiscatory 
and  to  be  required  to  operate  its  plant  on  the  rates  charged 
on  October  12th,  1909,  would  be  a  confiscation  of  its  property 
and  insisted  that  the  Commission  was  without  authority  of 
law  to  make  an  order  as  prayed  for  by  the  Attorney  General. 

The  Attorney  General  filed  a  demurrer  to  the  answer  of 
defendant  alleging  that  said  answer  did  not  state  facts 
sufficient  to  constitute  a  defense. 

There  is  no  dispute  as  to  the  facts.  The  entire  controyersy 
involyes  the  construction  of  the  law. 

OPINION  AND  OKDER. 
By  the  Commission: 

Before  promulgating  Order  No.  101,  the  Commission 
advertised,  as  provided  by  the  Constitution,  the  time  and 
place  of  the  hearing  and  all  telephone  companies  were  given 
an  opportunity  to  be  present  and  make  objections  and 
introduce  evidence  opposing  the  order,  if  so  desired.  The 
Pioneer  Telephone  &  Telegraph  Company  was  present  and 
made  no  objections  to  the  issnance  of  an  order,  which  would 
in  effect  make  the  rates  which  that  company  charged,  as  well 
as  all  other  companies,  throughout  the  state,  the  legal  and 
lawful  rates  until  the  schedule  was  changed  by  order  of  the 
Commission. 

It  is  contended  by  the  Pioneer  Telephone  Company  in  this 
case  that  Order  No.  101  was  not  intended  to  be  an  order 
fixing  rates.  We  cannot  agree  with  that  contention.  The 
Commission  promulgated  this  order  conforming  to  all  the 
requirements  of  the  constitution,  and  the  contention  that  if 
all  the  companies  had  come  forward  and  opposed  the  order, 
it  would  have  taken  a  great  length  of  time  to  hear  all  the 
testimony  is  no  argument  against  the  object  the  Commission 
had  in  view  in  promulgating  the  order,  or  upon  what  the 
order  really  is. 
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Tbe  Commission  realized,  wlien  it  proposed  the  order,  that 
but  few,  if  any  companies  in  the  state  woold  saj  the  rates 
they  were  then  charging  were  unreasonably  low.  Should  the 
rates  at  any  time  become  too  low  for  any  reason,  tbe  telephone 
companies  could  apply  to  the  Commission  and  set  forth  such 
reasons  and  the  rates  could  be  raised.  Tbe  Commission  has 
adopted  this  plan  and  has  permitted  telephone  companies  to 
raise  their  rates  in  two  instances. 

It  is  also  contended  by  the  defendant  that  Order  No.  101 
does  not  apply  to  Oklahoma  City  because  the  exchange  if 
that  city  does  not  come  under  the  clause  in  the  order  "shall 
not  charge  a  greater  or  different  rate  for  the  service  or 
Bunilar  service  in  effect  on  October  12th,  1908."  It  insists 
that  if  the  telephone  exchange  increases  the  number  of  its 
telephones  one  or  more  that  this  makes  dissimilar  service. 
To  give  the  order  that  construction,  it  would  be  no  order  at 
all  inasmuch  as  all  telephone  exchanges  have  a  different 
number  of  stations  almost  daily.  The  order  means  that  the 
rates  of  a  particular  telephone  exchange  could  not  be  raised 
except  as  provided  therein.  This  order  has  been  so  con- 
strued by  the  Commission  and  understood  by  all  telephone 
companies.  Bucfa  was  the  understandioji;  at  tbe  time  the 
order  w-as  promulgated. 

The  defendant  in  tbe  contempt  proceedings  heretofore 
mentioned  did  not  cont^d  that  the  order,  if  it  were  not  for 
tbe  ordinance,  would  not  be  effective  aa  to  Oklahoma  City. 
If  Order  No.  101  fixed  the  legal  rate  to  be  charged,  no  other 
rate  could  be  lawfully  charged  as  long  as  that  order  was  in 
full  force  and  effect  The  telephone  company  now  takes 
what  it  claims  to  be  an  equitable  position,  asking  that  the 
order  be  suspended  and  that  it  now  be  permitted  to  show  that 
the  old  rates  were  not  remunerative,  and  that  as  the  result 
of  snch  hearing  it  would  refund  any  excess  which  it  has 
collected  over  and  above  what  is  found  to  be  a  reasonable 
rate,  which  it  should  have  charged  during  this  time. 

If  the  telephone  company  has  charged  a  greater  rate  than 
a  lawful  rate,  the  Commission  has  no  authority  at  this  time 
to  relieve  the  company  of  its  obligations  to  refund  to  the 
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subscribers  the  excess  amount  so  collected.  The  Commission 
cannot  make  a  retroactive  order.  The  right  of  the  sub- 
scribers to  the  excess  collected  has  become  vested  and  there 
is  no  authority  known  to  us  that-  can  divest  them  of  that 
right  A  court  bj  injunction  cannot  do  so.  The  legislature 
cannot  do  so;  neither  can  the  Commission.  Should  a  court 
grant  an  injunction,  it  could  only  run  from  the  date  the 
injunction  was  granted,  and  could  not  change  the  legal  status 
or  the  vested  rights  of  the  parties  which  had  accrued  under 
the  legal  and  lawful  rate  in  existence  at  the  time  the  over- 
charge was  made. 

We  now  come  to  the  next  questions  which  are  the  most 
difficult  for  the  Commission  to  determine:  First,  the  ac- 
counting; second,  requiring  the  telephone  company  to  pay 
to  the  Commission  the  overcharges  that  the  same  may  by 
the  Commission  be  distributed  to  whom  they  are  due.  We 
will  first  consider  that  part  of  the  Attorney  General's  motion 
usking  for  an  accounting. 

Section  9,  Article  IX  of  the  Constitution  in  part  reads 
as  follows: 

"The  Commission  shall  also  have  the  right  at  all 
times  to  inspect  the  books  and  papers  of  all  trans- 
portation and  transmission  companies  doing  business 
in  this  state  and  to  require  from  such  companies, 
from  time  to  time,  special  reports  and  statements, 
under  oath,  concerning  their  business." 
Under  the  above  clause  the  Commission   has  authority 
to  require  any  report,  eitlier  general  or  special,  that  may 
assist  it  in  the  performance  of  its  duties  to  the  public,  and  the 
Commission  aloue  Is  the  judge  in  the  first  instance  of  the 
character  of  these  reports.     Its  power,  however,  to  exact 
special  reports  is  not  without  limit  and  all  orders  of  the 
Commission  should  be  reasonable. 

The  act  of  the  legislature,  1907-08,  providing  penalty  for 
contempt  and  for  "procedure  for  the  Commission,"  Section 
1239,  Snyder's  Compiled  Laws,  1909,  provide  for  two  classes 
of  bonds,  which  may  be  given  in  appeals  to  the  Supreme  Court 
from  an  order  adjudging  a  defendant  guilty  of  contempt 
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One  ia  a  bond  to  appeal  from  the  fiiie  and  cost  and  the  other, 
if  tbe  order  violated  was  one  prescribuig  rates,  it  uiaj'  alsu 
tile  bond  to  sapersede  the  order.  Instead  u£  the  bond  tu 
supersede  the  order  being  tiled  in  thia  case,  an  arrangeuient 
was  entered  into  between  the  Commission  and  the  telephone 
company  whereby  the  order  would  not  be  enforced  for  a 
reasonable  time  pending  the  appeal  in  the  Supreme  Court, 
and,  as  a  matter  of  fact,  no  further  prosecutions  were  enter- 
tained bj  the  Commission  until  tbe  Supreme  Court  had 
passed  upon  the  legal  phase  of  the  controversy. 

Hpeakiug    of    the    second    bond,    Section    1239    further 
provides: 

"Sucb  bond  shall  be  conditioned  to  require  such 
corporation,  person,  or  firm  to  keep  such  accounts 
and  to  make  to  the  Commission,  from  time  to  time, 
such  report  verified  by  oath  as  may  in  the  judgment 
of  the  Oonunlssion  suffice  to  show  the  amount  being 
charged  or  received  by  the  company  pending  the  ap- 
peal in  excess  of  the  charge  prescribed  by  the  Com- 
mission in  the  order  violated,  together  with  the  names 
and  addresses  of  persons  to  whom  such  overcharges 
will  be  refunded  in  case  the  charges  by  the  company 
pending  the  appeal  be  not  sustained  on  the  final  judg- 
ment, and  the  Commission  may  at  any  time  require 
such  corporation,  person,  or  firm  to  give  additional 
security,  or  to  increase  the  suspending  bond  when  tlie 
same  may  appeal  to  the  Commission  to  be  necessary 
to  insure  the  prompt  refunding  of  the  overcharges 
aforesaid.    Upon  the  final  judgment,  if  the  order  vio- 
lated is  sustained  in  the  Supreme  Court,  the  Com- 
nussion  shall  distribute  such  overcharges  to  the  person 
to  whom  the  same  are  due." 
There  could  be  no  contention,  under  the  provisions  last 
above  quoted,  but  if  there  had  been  a  bond  given,  the  Com- 
missioii  could  have  made  an  order  or  made  it  a  part  of  the 
bond  that  an  accounting  should  be  made  to  the  Commission 
substantially  as  prayed  for  in  the  Attorney  General's  appli- 
cation herein.    And,  further,  upon  final  judgment,  the  Com- 
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.  misaion  coold  have  rendered  judgment  as  provided  in  Sec- 
tion 1212  against  tbe  sureties  on  the  appeal  or  suspending 
bond.  The  fact  that  the  Commiafiion  realized  this  was  au 
important  legal  controversy,  and  the  defendant  should  have 
an  opportunity  to  have  the  same  decided  by  the  Supreme 
Court  without  any  unreasonable  harass  or  expense  of  liti- 
gation, does  in  no  way  relieve  the  defendant  from  its  duties 
as  contemplated  in  Section  1239  above  quoted.  The  Cuni- 
mission  nndoubtedly  ha^  the  same  jurisdiction  and  authority 
to  make  an  order  against  the  defendant  who  is  primarily 
liable  without  bond  as  though  the  bond  had  been  given. 

Under  Section  1242,  the  Commission  is  authorized  to  ren- 
der judgment  against  the  securities  on  the  suspending  bond 
for  the  amount  of  overcharges  which  had  been  reported  to 
the  Commission  and  sworn  to  as  correct  by  the  defendant 
This  law  contemplates  that  when  the  amount  of  overcharges 
is  submitted,  and  sworn  to  by  the  defendant,  it  is  a  sufB- 
clent  evidence  as  to  the  amount  due  in  so  far  as  the  defend- 
ant is  concerned,  hence  judgment  is  authorized  without 
further  evidence  after  the  time  prescribed  in  the  section 
shall  have  elapsed. 

Section  19,  Article  IX  of  the  Constitution,  in  part,  pro- 
vides : 

"In  all  matters  pertaining  to  the  public  visitation, 
regulation  or  control  of  corporations  and  within  the  ju- 
risdiction of  the  Commission,  it  shall  have  the  powerij 
and  authority  of  a  court  of  record,  to  administer  oaths, 
to  compel  the  attendance  of  witnesses,  and  the  pro- 
duction of  papers,  to  punish  for  contempt  any  person 
guilty  of  disrespectful  or  disorderly  conduct  in  the 
presence  of  the  Commission  while  in  session,  and  to 
enforce  compliance  with  any  of  its  lawful  orders  or 
requirements  by  adjndging  and  enforcing  its  own  ap- 
propriate process  against  the  delinquent  or  offending 
party  or  company  after  it  shall  have  been  firat  duly 
cited,  proceeded  against  under  due  process  of  law  be- 
fore the  Commission  sitting  as  a  court" 
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It  is  insisted  hj  the  Attorney  General  that  the  above 
clause  of  the  Constitution  vests  the  Commission  with  the 
authority  to  make  an;  reasonable  order  necessary  to  require 
compliance  with  its  order,  while  the  Constitution  says,  "the 
Gommiasion  shall  have  the  powers  and  authority  of  a  court 
of  record,  to  administer  oaths,  to  compel  the  attendance  of 
witnesses,"  etc.,  and  this  language  is  used  in  the  disjunctive 
form,  that  is,  a  comma  follows  the  word  "record,"  also 
''oaths."  However,  this  certainly  only  means  that  the  Com- 
mission has  the  authority  of  a  court  of  record  and  to  im- 
pose appropriate  penalties,  the  maximum  amount  of  which 
is  prescribed  in  the  Constitution,  and  how  and  in  what  man- 
ner these  penalties  may  be  imposed  has  since  been  defined 
by  statute  above  referred  to.  The  Commission  would  cer- 
tainly have  no  authority  to  administer  oaths  other  than  in 
connection  with  its  duties  under  the  Constitution.  That 
is,  it  is  not  authorized  to  administer  oatlis  to  members  of 
the  State  senate  or  other  officials  upon  taking  office. 

It  is  insisted  by  the  Attorney  General  tinder  this  section 
of  the  Constitution,  that  the  Commission  has  authority  to 
order  an  accounting,  and  the  excess  paid  to  the  Commission 
to  be  delivered  to  the  overcharged  8ul>scriber.  Just  what 
powers  the  C(»nmiS8ion  has  under  the  above  provision  of 
the  Constitution  is  not  clear.  It  is  evident  that  the  para- 
mount object  to  be  attained  by  the  framers  of  the  Consti- 
tution was  the  prompt  and  strict  compliance  with  all  rea- 
sonable orders  of  the  Commission  without  any  unnecessary 
delay,  and  it  was  intended  to  give  the  Commission  all  ap- 
propriate authority  to  enforce  that  order  without  unduly  in- 
vading the  province  of  the  courts. 

If  we  are  correct  in  our  first  premises  there  could  be  no 
serious  controversy  over  how  this  money  should  be  refunded. 
If  the  rates  charged  on  October  12th,  1908,  by  the  defendant 
were  the  legal  rates  np  to  the  time  of  filing  the  application 
herein,  and  the  subscribers  have  a  vested  right  in  all  charges 
collected  in  excess  of  that  amount,  since  that  date,  it  is 
only  a  question  of  bookkeeping  and  accounting  to  determine 
the  remainder  of  the  controvert.    It  is  immaterisJ,.  in  so 
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(ar  ae  the  Pioueer  Telephone  Company  is  concerned,  whether 
it  had  a  million  dollars'  bond  or  no  bond  at  all,  it  will  pay 
any  obligations  in  this  behalf  that  may  be  bo  determined 
by  law. 

The  Commission  at  this  time  will  only  order  an  accounting 
inasmuch  as  we  deem  it  will  be  annecessary  to  make  further 
order,  after  the  first  contention  shall  have  been  finally  set- 
tled, and  if  it  should  become  necessary  to  make  an  order 
of  what  disposition  will  be  made  of  the  overchai^es  found 
to  be  due,  the  Commission  will  act  at  that  time. 

It  is  hereby  ordered,  That  the  Pioneer  Telephone  &  Tele- 
graph Company  shall  make  and  file  with  the  Commission 
a  verified  statement  showing  the  names  of  its  subscribers 
in  Oklahoma  City,  and  the  amount  it  has  collected  for  tele- 
phone station  rentals  in  excess  of  the  rates  that  were  in 
force  on  the  12th  day  of  October,  1908,  up  to  and  including 
the  present  time.  The  names  and  addresses  shall  be  shown 
as  they  appear  upon  the  books  of  the  telephone  company. 
That  these  statements  shall  be  made  substantially  as  they 
were  made  by  the  telephone  company  in  the  Enid  case.  This 
order  may  be  modified  at  any  time  to  meet  the  particular 
local  condition  found  to  exist  upon  application  of  the  Pioneer 
Telephone  &  Telegraph  Company. 

The  second  application  in  this  case  is  that  of  the  Pioneer 
Telephone  Company,  asking  that  Order  No.  101  be  suspended 
pending  a  hearing  to  determine  wliether  or  not  said  order 
has,  since  its  promulgation  as  to  Oklahoma  City,  become 
unreasonable. 

It  is  alleged  by  tlie  defendant  in  said  application  that 
it  entered  into  a  contract  with  Oklahoma  City  that  it  be 
permitted  to  charge  certain  rates  and  the  same  should  be 
advanced  with  every  additional  1,000  subscribers,  and  that 
it  now  has  more  than  7,000  subscribers  and  the  rate  it  now 
charges  is  lower  than  what  it  could  charge  by  the  terms  of 
the  alleged  ordinance  or  contract.  The  ordinance  was  held 
invalid  by  the  Supreme  Court  and  the  same  has  no  force 
and  effect.  The  defendant  prays  that  the  Commission  set 
aside,  repeal,  or  annul  Order  No.  101  in  so  far  as  it  apnllM 


PiONKBB  Tel.  &  Tel.  Co.  vs.  Okla.  and  Bubeows  Oil  Co.  123 

to  Oklahoma  City  and  hold  that  said  order  is  unreasonable, 
imconstitutional,  and  confiscatory.  And  further  prays  that 
a  full  and  complete  investigation  of  the  reasonableness  of 
the  charges  therein  prayed  for  and  of  the  unreasonableness 
of  the  rates  fixed  by  said  Order  No.  101  be  made,  so  that 
the  Commission  may  pass  upon  and  grant  the  relief  prayed 
fCH-,  and  that  pending  such  investigation  upon  the  giving 
of  a  good  and  sufficient  bond,  conditioned  that  ail  amounts 
collected  in  excess  of  rates  which  may  be  lawfully  fixed 
by  the  Commission  upon  the  final  hearing  under  this  peti- 
tion shall  be  refunded  to  those  entitled  thereto. 

The  Attorney  General  insists  that  the  defendant  is  en- 
titled to  no  relief  until  it  piirges  itself  of  contempt  in  not 
complying  with  the  Commission's  order.  This  contention 
is  certainly  true  as  an  equitable  proposition  and  it  has 
been  the  policy  of  the  Commission  to  relieve  no  one  from 
the  operations  of  an  order  while  in  contempt;  however,  in 
this  case  it  has  appeared  that  all  were  honestly  trying  to 
ascertain  what  the  law  really  is  and  It  has  not  been  free 
from  doubt  which  contentions  were  correct,  and  it  could 
not  be  known  to  any  degree  of  certainty  until  the  Supreme 
Court  has  spoken. 

It  is  no  little  tronble,  annoyance  and  expense  to  change 
a  telephone  rate  in  a  city  as  large  as  Oklahoma  City.  The 
compliance  with  the  order  in  this  case  to  promptly  make 
the  accounting  hereinbefore  ordered  will  be  considered  by  the 
Commission  a  sufficient  purging  of  contempt  under  all  the  cir- 
cmnstances  in  this  case.  Without  a  prompt  compliance  by 
the  telephone  company  to  make  auch  accounting  and  to  com- 
ply with  any  further  lawful  order  of  the  Commission  in  refer- 
ence thereto  shall  be  considered  by  the  Commission  as  an 
expression  of  the  telephone  company  of  its  wilful  intention 
to  disregard  Order  No.  101  and  the  expressed  good  inten- 
tions of  the  defendant  will  be  greatly  impaired,  and  the 
Commission  will  feel  under  no  further  equitable  obligations 
to  not  enforce  Order  No.  101  and  all  other  orders  growing 
out  of  this  controversy  by  appropriate  fines  and  penalties. 

The  Commission  will,  therefore,  suspend  Order  No.  101 
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pending  the  investigation  prayed  for  npon  conditions  set 
forth  in  the  following  order: 

/(  is  therefore  ordered,  That  Order  No.  101  is  hereby  sus- 
pended as  to  the  exchange  at  Oklahoma  Oil?,  pending  a 
hearing  as  to  what  are  reasonable  rates  in  Oklahoma  City. 
That  daring  the  suspension  of  said  order  and  pending  the 
hearing  and  until  final  judgment  ia  rendered  as  to  what  are 
reasonable  rates  in  Oklahoma  City,  tlie  defendant  shall  give 
bond  in  the  snm  of  |15,000,  conditioned  to  pay  over  to  the 
Commission  the  excess  amount  which  it  collects  pending 
the  hearing  over  and  above  what  is  finally  determined  to  be 
a  reasonable  rate  by  the  Commission  or  by  the  Snpreme 
Court  of  Oklahoma,  and  shall  report  to  the  CommissioD  the 
names  of  its  subscribers  and  the  excess  amount  collected. 
That  pending  the  suspension  of  Order  No.  101,  the  rates 
now  in  force  in  Oklahoma  City  shall  not  be  farther  advanced; 
that  rates  not  in  excess  of  the  rates  now  being  collected 
shall  be  the  authorized  rates  in  Oklafaonui  City  until  the 
controversy  is  settled.  That  this  order  shall  take  effect  for 
the  month  of  January,  1913,  rentals  upon  the  Pioneer  Tele- 
phone &  Telegraph  Company  filing  a  written  statement  with 
the  Commission  that  the  accounting  ordered  herein  shall 
immediately  proceed  and  that  it  will  employ  all  the  help 
that  is  necessary  to  complete  the  accounting  at  an  early 
date.  It  is  not  intended  by  this  to  preclude  the  Pioneer 
Telephone  &  Telegraph  Company  from  testing  the  legal 
point,  that  is,  whether  or  not  the  charge  collected  is 
in  excess  of  the  rates  authorized  by  Order  No.  101  became  a 
vested  right  in  the  subscriber,  or  otherwise  stated,  whether 
any  court  or  legislative  body  or  agent  has  the  authority  to 
relieve  the  Pioneer  Telephone  Company  from  complying  with 
an  order  of  the  Commission  as  long  as  the  same  remained 
the  law  of  this  State. 
Oklahoma  City,  January  11th,  1913. 
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In  thb  Mattes  of  Telephone  Gonnbotion  Between  Lines 
OP  The  Chesapeake  and  Potomac  Telephone  CJompant 
AND  THE  Telephone  System  ov  the  Wab  Department 
OP  the  United  States  Govbenubnt  at  Foet  Mbtee, 

ViBGINIA. 

Docket  No.  5412. 
Dated  fanuary  6,  1913. 
Physical  Connection  with  Govermnent  Lines. 
Order    Upon  the  Commission's  own  motion,  for  an  inquiry    into  the  re- 
fosal  of  The  Chesapeake  and  Potomac  Telephone  Company  to  establish  physi- 
cal connection  of  its  lines  with  the  telephone  system  of  the  War  Department 
at  Fort  Meyer,  Virginia.* 

It  appearing  that  the  respondent  herein  has  refused  to 
make  telephone  connection  between  its  lines  and  system 
and  the  lines  and  aystem  installed  by  the  War  Department 
of  the  United  States  Government  at  Port  Meyer,  Va.,  as 
more  folly  appeara  by  complaint  of  the  War  Department 
hereto  attached, 

It  is  ordered,  That  an  inqniry  be,  and  the  same  is,  hereby  in- 
atitoted  liy  the  Commission,  on  its  own  motion,  into  the 
practices^  mles  and  regulations  of  the  respondent  herein 
goYeming  the  connection  of  the  wires  of  the  respondent  with 
those  of  the  War  Department  of  the  United  States  Gov- 
ernment at  Fort  Meyer,  Va.,  and  the  interchange  of  mes- 
sages between  the  telephone  system  of  the  respondent  and  of 
the  War  Department  at  Fort  Meyer,  Va.,  with  a  view  to 
ascertaining  whether  the  practices,  mles  and  regulations 
of  respondent  with  respect  to  the  connection  and  interchange 
of  messaj^s  are  jnst  and  reasonable,  or  are  discriminatory, 
or  otherwise  nnlawfnl,  and  that  this  proceeding  of  Inqniry 
be  conducted  for  the  purpose  of  the  Issuance  of  such  order 
or  orders  as  may  be  foand  necessary  in  the  premises. 

ft  w  further  ordered,  That  the  respondent  herein  file,  on 
or  before  the  1st  day  of  February,  1913,  such  statement  or 
statements  of  its  position  with  respect  of  the  inquiry  herein 
institnted  as  to  it  may  seem  proper. 

And  H  is  further  ordered.  That  The  Chesapeake  &  Potomac 
Telephone  Company  be,  and  it  is  hereby,  made  respondent 
to  this  proceeding.  r    ,:.dbvCjOO'^Ic 

*EditoT'i  hetdnote. 
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PRIVATE  WIRE  CONTRACTS. 
Docket  No.  5421. 

Dated  January  6,  1913. 

Upon  complaint  tliat  under  tlie  terms  of  private  wire  con- 
tracts of  the  Western  Union  Telegraph  CompaDj  use  is  made 
of  its  public  wires  at  less  than  the  published  tariff  rates  and 
that  persons  other  than  the  partis  to  the  contracts  frequently 
use  the  private  wires  of  lessees  for  the  transmission  of  pri- 
vate messages  free  of  charge,  in  violation  of  the  act  to 
regulate  commerce  as  amended ; 

It  is  ordered,  That  a  proceeding  of  inquiry  and  investiga- 
tion be,  and  it  is  hereby,  instituted  by  the  Commission  on  its 
own  motion  into  and  concerning  contracts  for  private  tele- 
graph aod  telephone  wires,  and  the  rates,  rules  and  regula- 
tions therefor  and  the  practices  thereunder,  with  a  view  to 
the  issuance  of  such  order  or  orders  as  may  be  necessary  in 
the  premises. 

/(  is  further  ordered,  That  the  American  Telephone  & 
Telegraph  Company,  Western  Union  Telegraph  Company  and 
Postal  Telegraph  Cable  Company  be,  and  they  are  hereby, 
made  respondents  herein,  and  that  this  proceeding  be  set  for 
lieartng  at  such  times  and  places  as  the  Commission  here- 
after may  direct 


TELEPHONE    AND    TELEGRAPH    INVESTIGATION. 
Docket  No.  5462. 

Dated  January   13,  1^13, 

Information  having  been  lodged  with  this  Commission 
to  the  effect  tliat  the  American  Telephone  &  Telegraph  Com- 
pany, by  the  operations  of  itself  and  allied  companies,  is 
attempting  to  monopolize  the  telephone  and  telegraph  busi- 
ness of  the  United  States  and  is  fast  driving  out  of  existence 
independent  competitors;  and  further,  that  this  company 
and  other  telephone  and  telegraph  companies  are  guilty  of 
unlawful  discriminations  and  are  imposing  unreasonable 
rates,  rules,  regulations  and  practices  in  the  conduct  of  their 
business : 

/(  ia  ordered,  That  a  proceeding  of  inquiry  and  investiga- 
tion be,  and  it  is  hereby,  instituted  into  and  concerning  the 
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history,  the  financial  operations,  the  rates,  rules,  regula- 
tions and  practices  of  telephone  and  telegraph  companies 
subject  to  the  Act  to  Reflate  Commerce,  with  a  view  to 
the  making  of  a  comprehensive  report  and  to  the  issuance  of 
such  order,  or  orders,  as  may  be  necessary  to  correct  snch 
discriminations  and  make  applicable  reasonable  rates  and 
practices. 

It  is  further  ordered,  That  this  proceeding  be  set  for  hear- 
ing at  snch  times  and  places,  and  that  such  persons  be  re- 
quired to  appear  and  testify,  to  afford  such  information, 
and  to  produce  such  books,  documents  and  papers  as  the 
Commission  may  hereafter  direct,  and  that  loTestigation  be 
carried  on  in  the  meantime  by  snch  means  and  methods  as 
may  be  deemed  necessary  and  proper. 


LOCAL  COMMERCIAL  TELEPHONE  SERVICE  IN 
PITTSBURG,  PA. 

Docket  No.  5463. 

Dated  January  14,  1913 

Upon  complaint  that  under  the  terms  of  certain  unex- 
pired contracts  the  American  Telephone  &  Telegraph  Com- 
pany is  granting  certain  persons  in  the  City  of  Pittsburg, 
Pa.,  unlimited  local  commercial  service  at  a  flat  rate  of  |125 
per  year  while  at  the  same  time  exacting  from  other  patrons 
a  higher  rate  for  a  similar  service. 

It  is  ordered,  That  a  proceeding  of  inquiry  and  investiga- 
tion be,  and  it  is  hereby,  instituted  by  the  Commission  on 
its  own  motion  to  determine  whether  the  matter  and  things 
complained  of  are  subject  to  the  jurisdiction  of  this  Com- 
mission and  constitute  an  unjust  discrimination  in  violation 
of  the  Act  to  Regulate  Commerce  as  amended. 

/(  is  further  ordered,  That  the  American  Telephone  &  Tele- 
graph Company  be,  and  it  is  hereby,  made  a  respondent 
herein,  and  that  this  proceeding  be  set  down  for  hearing 
at  snch  time  and  place  as  the  Commission  may  hereafter 
direct 

And  it  is  further  ordered,  That  a  copy  of  tliis  order  be 
forthwith  served  upon  each  of  the  parties  to  said  proceedih^l^ 


NOVA  SCOTIA. 


Board  of  Commissioners  of  Public  Utilities. 
In  the  Mattee  op  the  Appuoation  of  the  Maeitimb  Tbls- 

GEAPH  AND  TM-BPHONB  COMPANY,  LTD.,  FOB  THB  AP- 
PE07AL  OP  A  SPBCIAL  BATB  KnOWN  AS  THB  PONT  FASM- 
BBS'  LiNB  TbLBPHONB  RATB. 

Dattd  Dtetmber  i6,  igii. 
Approval  of  Rate  for  Limited  Period. 

Upon  application  for  approval  of  a  special  rate  known  as  the  Pony 
Farmers'  Line  rate: 

Held:  That,  in  view  of  the  large  number  of  subscribers  under  the  Pon; 
Fanners'  Line  rate  a.s  compared  with  the  number  of  subscribers  previously 
obtained  under  the  existing  rate,  the  balance  of  convenience  would  teem  to 
be  in  favor  of  allowing  the  applicant  to  put  the  rates  into  effect  until  April  1, 
1913.  With  a  view  to  learning  how  these  rates  would  work  out  in  practice, 
it  was  ordered  that  the  applicant  furnish  certain  information  with  respect 
to  the  results  of  the  operation  of  Pony_  Farmers'  Lines.* 


RULING. 

Present: 
Mr.  John  U.  Ross,  Chairman,  Parker  R.  Colpitt,  and  R.  T. 
Macllreith,  K.  G. 

At  the  hearing  of  this  application  on  the  10th  day  of 
December.  1912,  Mr.  McLellan,  K.  C,  appearing  on  behalf 
of  persons  opposed  to  the  approval  of  the  rate,  asked  that 
the  application  be  adjourned  until  March  next  for  the  pur- 
pose of  obtaining  further  information,  and  that  the  old  rate 
remain  in  force  in  the  meantime.  Counsel  on  behalf  of  the 
Company  asked  that  the  Pony  Farmers'  Line  rate  be  ap- 
proved for  the  following  eighteen  places,  in  the  first  named 
twelve  of  which  it  is  in  force  at  the  present  time,  viz : 

Debert,  Belmont,  Alma,  Hopewell,  Maecan,  Spryfield, 
Beach  Meadows,  Eastern  Passage,  St.  Margaret's  Bay, 
'Editor's  headnote.  ,--  r 
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Clarkesville,  Tracadie,  Heatherton,  Doddridge,  Harboar  An 
BoDcbie,  Big  Bras  D'Or,  Alder  Point,  East  Bay  and  Jackson- 
ville. 

After  carefully  weighing  the  evidence  and  in  view  of  the 
large  number  of  subscribers  under  the  Pony  Farmers'  Line 
rate  as  compared  with  the  number  of  subscribers  previously 
obtained  under  the  existing  rate,  the  balance  of  convenience 
would  seem  to  be  in  favor  of  allowing  the  applicant  to  put 
the  following  rates  in  effect  until  April  1st,  1913,  viz:  a 
monthly  rate  of  fl.OO  for  house  and  $1.25  for  business,  with 
a  toll  rate  of  live  to  fifteen  cents  depending  on  distance 
where  the  subscriber  desires  to  speak  off  the  Hue  to  which 
his  telephone  box  is  connected. 

With  a  view  to  learning  how  these  rates  will  work  out  in 
practice,  the  applicant  will  be  required  to  file  with  the  Sec- 
retary of  the  Board  a  statement  on  or  before  the  tenth  day 
of  the  months  of  February,  March  and  April,  1913,  respec- 
tively, providing  in  detail  the  following  information  for  each 
of  the  above  named  places  where  Pony  Farmers'  lines  are 
operated  for  the  preceding  month : 

Place,  name  of  subscriber,  house  or  business  telephone, 
distance  from  exchange,  toll  rate,  number  of  toll  calls,  re- 
ceipts toll  calls. 

An  order  may  issue  accordingly. 

Dated  at  Halifax,  N.  B.,  December  26th,  A.  D.  1912. 


i 
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ONTARIO. 

Railway  and  Municipal  Board. 

In  the  MirrBE  of  the  Application  op  thh  Noepolk  County 
Teujphonb  Company,  Ltd.,  fob  an  Oedeb  fob  Leave  to 

INCBBASB  ITS  TARIFF  CHAEGBS  POE  TELEPHONE  SBEVICB. 
Dtcided  Sepitmber  6,  1911. 
Increase  in  Rates — Inadequate  Service — ^Inefficient  Management. 

This  application  to  increase  rates  was  dismissed  as  a  result  of  the  report 
of  the  Board's  expert  who  found: 

That  much  dissatisfaction  with  the  applicant's  service  existed  and  that  the 
increase  in  revenue  to  be  expected  from  the  proposed  rates  might  he  wiped 
out  by  the  withdrawal  of  dissatisfied  subscribers.  Moreover,  there  was 
danger  of  competition  resulting.  In  view  of  the  local  feeling,  it  would  be  a 
most  inopportune  time  for  the  Company  to  attempt  to  force  increased  charges 
upon  its  subscribers. 

That  a  contract  with  the  Bell  Telephone  G^mpany  for  switching  service 
and  the  resulting  increases  in  the  cost  of  operation  and  in  the  charges  to 
rural  subscribers  were  largely  responsible  for  the  organized  oppoaitioD  to 
the  application. 

That,  while  the  local  exchange  plants  were  up  to  standard,  the  rural  lines 
were  in  need  of  a  systematic  overhauling.  If  the  application  had  been  con- 
fined to  the  local  exchanges  there  would  have  been  no  serious  objection  to 
it,  but  the  charges  for  rural  service  should  not  be  increased  until  the  rural 
lines  are  put  in  condition  for  efficient  service. 

That  the  most  important  need  of  the  applicant  was  a  practical  telephone 
manager,  with  ability  to  handle  men  and  to  manage  the  system.  This  would 
be  more  economical  in  the  end  although  such  a  man  would  cost  more  than 
the  present  manager, 

That  opportunity  should  be  afForded  the  applicant  to  renew  the  application 
at  a  later  date  for  the  purpose  of  showing  that  it  b  furnishing  efficient 
service  and  that  its  revenue  is  not  adequate  to  pay  a  reasonable  dividend  upon 
its  paid-up  stock,  after  setting  aside  a  suffident  amount  for  depredation, 
which  should  be  made  compulsory.* 

ORDBB. 

Upon  the  application  of  the  above  named  Company  for  an 
order  for  leave  to  increase  its  tariff  charges  for  telephone 
service,  npon  hearing  Counsel  for  the  Applicants  and  several 

■Editor's  headnote. 
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parties  opposing  the  application  and  the  evidence  adduced 
OD  behalf  of  all  parties,  upon  reading  the  petitions  filed  in 
opposition  to  the  application  and  the  report  of  the  Board's 
expert,  the  Company's  profit  and  loss  account,  the  state- 
ment of  assets  and  liabilities,  the  accoant  of  their  receipts 
and  disbnrsements  and  the  other  papers  and  documents  filed, 

The  Board  orders  that  the  application  of  the  above  named 
Applicants  for  leave  to  increase  ita  tariff  charges  for  tele- 
phone service  be,  and  the  same  is  hereby  dismissed 

And  the  Board  orders  the  above  named  Applicants  to  pay 
the  sum  of  995.00,  being  the  fee  and  disbursements  of  Francis  - 
Dagger,  Esq.,  the  Board's  expert  and  $10.00  for  a  stamp 
on  this  Order.     The  Board  makes  no  further  order  as  to' 
coats. 

RBPOKT  OF  EXPERT. 

Toronto,  Sept  3rd,  1912. 

Jambs  Leitch,  Esq.,  K.  C,  Chairman^ 

Ontario  Bailway  and  Municipal  Board, 
Toronto. 
Dear  Sir: 

Re  Application  of  the  Norfolk  County  Telephone  Co.,  Ltd., 
for  an  Order  approving  an  increase  in  its  Tariff  of  Charges 
(P.  P.  1214). 

I  beg  to  inform  you  that  in  accordance  with  your  instruc- 
tions, I  have  made  an  investigation  in  the  above  matter  and 
submit  herewith  my  report,  as  follows : 

Meetings  of  Subscribers. 

On  July  5th  and  15th,  I  attended  meetings  at  Simcoe  and 
Delhi,  respectively,  which  were  called  at  the  instance  of 
subscribers  and  stockholders  of  the  Company  who  are  op- 
posing the  granting  of  the  Order  applied  for.  A  list  of  those 
present  at  these  meetings,  together  with  a  synopsis  of  the 
proceedings  at  Delhi,  is  attached  hereto.    A  full  report  of 
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the  proceedings  at  Simcoe  lias  already  been  submitted  and 
placed  on  file. 

It  will  be  seen  from  the  reports  of  these  meetings  that 
much  dissatisfaction  exists  on  the  part  of  the  subscribers 
in  regard  to  the  service  furnislied  b;  the  Company,  and 
while,  at  Simcoe,  some  of  this  dissatisfaction  ma;  be  due  to 
the  Inefficient  attention  of  the  operators  at  the  Bell  Tele- 
phone Company's  exchange,  it  is  apparent  from  the  state- 
ments of  the  various  speakers  that  the  Norfolk  County  Com- 
pany's lines  are  not  maintained  as  effectively  as  they  should 
be. 

The  opposition  of  the  Norfolk  County  subscribers,  whose 
lines  terminate  at  Simcoe,  is  intensified  because  of  the  fact 
that  since  the  Norfolk  County  Company  sold  out  its  local 
exchange  in  that  town  to  the  Bell  Company,  they  have  been 
charged  $15  a  year  for  rural  service,  whereas  the  mral  sub- 
scribers in  other  parts  of  the  Norfolk  County  Company's 
territory  are  only  paying  $12  per  annum. 

As  the  reports  of  these  meetings  can  be  referred  to,  it  is 
unnecessary  for  me  to  comment  further  upon  them. 

Petitions  and  Letters  from  Subscribers. 

While  at  Simcoe  a  number  of  petitions  and  letters  pro- 
testing against  the  granting  of  the  Company's  application 
were  handed  to  me  by  Mr.  S.  L.  King,  who  represented  the 
subscribers  in  the  Township  of  Woodhouse  at  the  Board's 
session  on  June  10th  last,  and  these  have  since  been  sup- 
plemented by  additional  ones  received  by  mail. 

These  petitions  and  letters  have  been  placed  on  file,  and 
an  analysis  of  them  is  as  follows : 

Letters  stating  that  subscribers  will  discontinue  service 
if  charges  are  increased — 6. 

Ijetters  protesting  against  increased  charges — 8. 

Petitions  stating  that  service  will  be  discontinued  if 
charges  are  increased : 
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From  Simcoe   9  sigDatnrea 

Simcoe 7  " 

Marburg   9  " 

Lyonville    11  " 

Vanessa 32  " 

Total   68  " 

Petitions  protesting  against  increased  chaises : 

From  Port  Dover 15  signatures 

Charlotteville  ...10  " 

Woodhouse 20  " 

Bloomsburg    10  " 

Ljnnville 11  " 

Vanessa 18  " 

"         21  "        (Stockholders) 

Total    105 

Probable  Effect  of  Increased  Charges. 

If  U>e  Company's  application  were  granted,  I  compute  that 
net  increase  of  revenue  would  be : 

Bimcoe — 11  per  subscriber  on  294  telephones. .  .(294.00 
Waterford,  Port  Dover,  Delhi  and  Scotland — fl 

per  subscriber  on  100  telephones 100.00 

Waterford — $3  per  subscriber  on  305  telephones . .  915.00 
Teeterville — f2  per  subscriber  on  110  telephones.  220.00 

Delhi— (2  per  subscriber  ou  103  telephones 206.00 

Scotland — (2  per  subscriber  on  75  telephones . .  •152,00 
Otterville — f3  per  subscriber  on  20  telephones . .     60.00 


i 


$1,553.00 
Gain  to  Compatty, 

394  telephones  at  « (394.00 

289  telephones  at  (2 578.00 

325  telephones  at  tS 975.00 


11,947.00 
•So  appears  in  original.  r ;  izdi,  Cj(>0*j1c 
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In  order  to  enjoy  the  fall  benefit  of  this  gain  the  Com- 
pai^  would  have  to  maintain  its  list  of  subscribers  as  it 
exists  at  this  date,  which,  in  view  of  the  protests  made,  it 
is  very  doubtful  if  this  would  be  possible.  At  Simcoe,  for 
instance,  42  subscribers  have  signified  their  intention  of 
relinquishing  the  service  if  the  charges  are  increased.  This 
woald  mean  a  loss  of  f630.00  revenue  against  an  increase  of 
f294.00. 

The  withdrawal  of  155  subscribers  would  wipe  out  the 
total  estimated  increased  revenue  which  would  result  from 
the  granting  of  the  Company's  application. 

In  view  of  the  temper  and  dissatisfaction  which  exists 
at  this  tune  among  a  large  number  of  subscribers  and  stock- 
holders, in  the  event  of  the  rates  being  increased,  there  would, 
io  my  opinion,  be  a  danger  of  competition  resulting.  This 
would  be  a  serious  matter  for  the  Company  and  would  have 
the  opposite  effect  to  that  which  is  the  purpose  of  this  ap- 
plication. 

I  am  compelled  tq  direct  your  attention  to  these  facts 
because  in  view  of  the  local  feeling  which  has  developed 
since  this  application  was  made,  I  am  convinced  that  the 
present  would  be  a  most  inopportune  time  for  the  Company 
to  attempt  to  force  increased  charges  upon  its  subscribers. 

Aruilyais  of  Company's  Reports. 

The  Secretary  of  the  Company  has  furnished  me  with  copies 
of  its  Reports  for  the  past  three  years,  which  have  been  filed 
and  show  the  following: 

Ybae  Ending  Jan.  31st,  1910. 

Revenue  from  rentals,  tolls,  etc. .  .|9,665.85 
Balance  from  previous  year 1,289.83 

n0,955.68 
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Operating  expenses  including  up- 
keep     f4,909.54 

Interest 297.02 

5,206.56 

Net  revenue    |3,749.12 

or  13.6%  on  the  paid-up  stock  on  Jan.  31st,  1910. 

Ybab  Ending  Jan.  31st,  1911. 

Bevenue  from  rental,  tolls,  etc (13,631.95 

Operating    expenses,    including    interest    on 
bonds,  etc 8,159.36 

Net  revenue |5,472.59 

or  12.8%  on  tbe  paid-up  stock  on  Jan.  3l8t,  1911. 

Yeab  Endinq  Jan.  318T,  1912. 

Revenue  (rom  rental,  tolls,  etc $15,993.68 

Operating    expenses,    including    interest    on 
bonds,  etc 13,843.58 

Net  revenue |2,150.lb 

or  5%  on  the  paid-up  stock  oq  JaxL  31st,  1912. 

The  Balance  sheet  for  this  year  shows  that  tlie  assets 
exceed  the  liabilitieB  by  110,186.75. 

The  reduction  in  the  amount  of  Net  Revenue  (or  the  year 
ending  Jan.  31st,  1912,  is  partly  due  to  the  fact  that  the 
Company  in  that  year  replaced  its  open  wire  construction 
in  Waterford  and  Delhi  with  lead  covered  cable  and  made 
other  improvements  in  its  plant  at  these  points,  a  large  por- 
tion of  the  cost  of  which  was  properly  charged  to  revenue. 
An  examination  of  the  reports  for  1910-11  and  1911-12  shows 
that  the  cost  of  repairs  and  maintenance  for  1911-12  ex- 
ceeded that  of  tJie  previous  year  by  |2,630.91.  I  am  in- 
formed that  one-tbird  the  cost  of  the  cable  and  all  the  labor 
in  connection  with  this  reconstruction  was  charged  to  rev-. 
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enue,  wliich  would  account  for  the  unusual  expenditure  for 
maintenance  in  1911-12.  This  unusual  expenditure  at  these 
points  will,  however,  not  have  tu  be  incurred  again  for 
many  years,  and  moreover,  the  substitution  of  cable  in  place 
of  open  wires  will  reduce  the  normal  cost  of  repairs. 

Another  reason  for  the  reduction  in  the  amount  of  net 
revenue  referred  to,  is  the  increased  cost  of  operating  at 
Bimcoe,  due  to  the  arrangement  made  with  the  Bell  Tele- 
phone Company,  whereby  the  Norfolk  County  Company  with- 
drew its  exchange  from  tliat  town,  and  now  pays  the  former 
company  for  switching  the  Norfolk  County  rural  subscrib- 
ers at  the  rate  of  f  5.00  per  telephone.  The  Reports  for  1910- 
11  and  1911-12  show  the  following: 

1911-12     Operating  Salaries: 12,612.69 

Bell  Telephone  Co.  Rent- 
als      1,640.36     14,253.05 

1910-11     Operators  and  Manager 2,744.22 

Increased  cost  of  operating  1911-12 |1,475.83 

To  this  difference  must  also  be  added  the  cost  of  operat- 
ing the  Norfolk  County  Company's  Simcoe  Exchange  iu 
1910-11  which  was  not  incurred  iu  the  following  years.  The 
effect  of  this  arrangement  with  the  Bell  Company  has  been 
to  increase  the  rates  of  tlie  rural  subscribers  in  tlie  vicinity 
of  Simcoe  from  $12  to  |15  a  year,  and  to  saddle  the  Norfolk 
County  Company  with  an  increased  operating  expense  of 
two-fifths  of  11,640.36,  or  1656.14,  which  has  to  be  met  out 
of  the  rentals  from  subscribers  at  other  points,  who  receive 
no  benefit  from  the  Simcoe  arrangement. 

In  view  of  tlie  fact  that  the  Norfolk  County  Company  ie 
paying  the  Bell  Telephone  Company  |5.00  per  telephone  at 
Simcoe,  for  the  same  service  which  is  furnished  by  the  Bell 
Telephone  Co.  at  Brampton,  to  the  Township  of  Chinguacousy 
for  |2.00  per  telephone,  it  is  obvious  that  the  Norfolk  County 
Company  made  an  improvident  bargain.  This  bargain  and 
the  resultant  increase  in '  the  rural   telephone  charges  at 
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Simcoe  is  lately,  if  not  altogether  responalble  for  the  or- 
ganized oppoHitiou  to  the  Company's  application. 

Condition  of  Plant. 

Local  Exchanqbs. 

From  an  examination  of  the  Company's  plant  so  far  as 
Ume  would  permit,  I  am  of  opinion  that  the  local  exchange 
plants  at  Waterford  and  Delhi  are  in  every  way  up  to  the 
standard  for  towns  of  their  size.  These  plants  have  practi- 
cally been  reconstructed,  and  similar  woik  is  being  proceeded 
with  at  Port  Dover.  In  fact,  had  the  Company's  applica- 
tion been  limited  to  the  local  subscribers  at  these  points, 
on  account  of  the  expenditure  on  this  reconstruction,  there 
would  have  been  no  serious  objection  to  the  granting  of 
the  application.  The  additional  revenue  from  the  increased 
charges  asked  for  at  these  points  would,  however,  scarcely 
reach  flOO.OO  a  year. 

BUE&I,  LlNiS. 

In  regard  to  the  rural  lines,  I  am  of  opinion  that  in  order 
to  give  a  satisfactory  service,  these  need  to  be  systematically 
overhauled,  and  put  in  a  state  of  thorough  repair.  Until 
this  has  been  done,  I  do  not  think  it  will  be  possible  to  satisfy 
the  subscribers  up  to  the  point  where  they  will  submit  to  an 
increase  of  charges,  without  the  most  strenuous  opposition, 
if  not  the  establishment  of  a  competitive  system.  For  this 
reason  I  would  suggest  that  the  Board  defer  taking  any 
action  in  the  matter  of  increasing  the  charges  for  rural  serv- 
ice until  the  Company  is  able  to  satisfy  the  Board  that  its 
lines  are  all  in  an  efficient  state  of  repair,  and  that  the  causes 
for  the  many  complaints  placed  on  file  with  the  Board  have 
been  removed. 

Future  Management. 

I  am  further  of  opinion  that  the  most  important  need  of 
the  Company  is  a  practical  telephone  man,  with  ability -toi 
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handle  men,  to  loanage  the  system.  While  sach  a  man  would 
cost  more  than  the  present  manager,  I  am  Batisfied  he 
would  be  more  economical  in  the  end.  If  the  statements 
of  some  of  the  subscribers  and  stockholders  are  to  be  relied 
upon,  the  present  outside  staS  are  not  earning  50%  of  their 
wages.  Serious  complaints  are  made  about  these  men  loaf- 
ing and  drinking  when  they  should  be  at  work.  These  con- 
ditions are  largely  due  to  the  fact  that  the  men,  especially  the 
foreman,  know  that  there  is  no  official  in  authority  over  them, 
with  sofficient  knowledge  of  the  work  to  check  them  up  and 
properly  discipline  them.  So  long  as  these  conditions  exist 
it  will  be  impossible  for  the  Company  to  operate  its  plant 
efficiently  and  economically. 

Conolution. 

In  conclusion  I  wish  to  say  that  the  Officers  and  Directors 
of  the  Company  have  accorded  to  me  evei^  assistance  in  my 
investigation,  and  have  eyinced  every  desire  to  facilitate  the 
work  of  the  Board.  I  believe  that  this  investigation  has 
brought  to  light  conditions  which  the  Directors  had  no  knowl- 
edge of.  I  am  further  satisfied  that  the  Executive  of  the 
Company  is  perfectly  sincere  in  its  desire  to  improve  tiie 
service  up  to  a  standard  which  will  satisfy  the  demands 
of  its  subscribers  and  the  public,  and  they  have  already 
expressed  the  intention  of  carrying  out  that  desire. 

I  would  therefore  recommend,  in  the  event  of  the  Board 
deciding  to  dismiss  the  Company's  application  at  this  time, 
that  an  opportunity  be  afforded  to  renew  the  applicatiori 
at  a  later  date,  and  if  it  can  then  be  shown  to  the  satisfaction 
of  the  Board  that  the  Company  is  furnishing  an  efficient 
service,  and  that  its  revenue  is  not  adequate  to  pay  a  reason- 
able dividend  upon  its  paid-up  stock,  after  setting  aside  a 
sufficient  amount  for  depreciation  (which  should  be  made 
compulsory)  the  question  of  a  revision  of  its  charges  should 
be  favorably  considered. 

I  am,  Dear  Sir, 

Your  obedient  servant, 

(Sgd.)     F.  DAGCHBB^Ic 


PART  II. 

COMMISSION  OEDERS,  RULINGS  AND  DECISIONS 
OF  INTEREST  TO  TELEPHONE  AND  TELE 
GRAPH  COMPANIES. 

CALIFORNIA. 

Railroad  Commission. 
£.   F.   JOBDAH  vs.   OCEA.N    BhOBH  RaILBOAD  COMPANY. 

Case  No.  330.    Decision  No.  353. 

Decided  December  3, 1911. 

Cost  of  Additional  Service — Financial  Condition  of  Company. 

Coraplaint  asking  for  an  order  directiiiK  the  defendant  to  continue  ia 
■crvice  two  moraii^  trains,  one  of  which  the  defendant  proposed  to  dis- 
continue during  tbe  winter  season  in  accordance  with  the  practice  of  previous 
years. 

The  precise  question  involved  was  whether  the  defendant  could  justly 
be  required  to  expend  $1,200  per  month  in  order  to  receive  $100  in  revenue. 
It  appeared  that  because  of  the  various  suits  pending  against  the  company 
by  fanner  bondholders  it  was  impossible  to  borrow  money  to  make  the 
much  needed  improvements  and  to  meet  current  obligations. 

Held:  That,  if  the  road  were  in  sound  financial  condition,  the  Commigsion 
would  not  he  inclined  to  permit  the  train  to  bd  discontinued;  but  that  until 
the  law  suits  are  disposed  of,  it  is  of  the  utmost  importance,  not  only  to 
the  owners,  but  to  all  who  patronize  the  road,  that  no  obstacle  be  placed 
in  the  way  of  keeping  the  road  open  for  at  least  some  kind  of  service.  This 
is  an  inopportime  time  to  burden  the  road  with  the  additional  expense 
incident  to  the  operation  of  both  trains. 

The  complaint  was  dismissed  accordingly.* 

H.  H.  McClosky  and  F.  V.  Meyers,  for  Complainant. 
Page,  McCutchert,  Knight  &  Olney,  and  A.  C.  Greene,  for 
Defendant. 

REPORT. 

LoTBLAHD,  GoBDON  and  EoQEBTON,  Commissioners: 

In  thia  action  the  complainant  praya  for  an  order  of  the 

•Editor's  headncAe. 
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OommissioD  directiug  the  defendant  to  continue  in  service 
two  morning  trains  arriving  iu  Han  Francisco  at  aboat  tlie 
hours  of  7 :3()  a.  m.  and  8 :40  a.  m.  The  complaint  is  the 
result  of  an  annuuncemeuC  on  the  part  of  the  defendant 
that  it  proposes  during  the  winter  months  to  discontinue 
the  train  arriving  at  8 :40  a.  m.,  it  being  the  practice  of  the 
defendant  to  take  off  one  train  during  the  winter  season. 
The  complainant  alleges  that  if  this  train  is  withdrawn  from 
service,  it  will  be  impossible  for  a  large  number  of  people 
to  live  at  their  present  homes  along  the  line  of  the  de- 
fendant and  do  business  in  tJie  city  and  county  of  San  Fran- 
cisco, and  further,  that  no  good  reason  exists  for  such  train 
not  being  operated  by  the  defendant  carrier. 

The  defendant,  in  its  answer,  denies  that  the  withdrawal 
of  the  train  arriving  in  San  Francisco  at  present  at  8:40 
a.  m.  would  work  any  great  hardship  on  the  people  now 
living  along  its  line  and  that  the  train  now  arriving  at  7 :30 
a.  m.,  which  it  is  proposed  to  continue  in  service,  is  ample 
to  reasonably  accommodate  all  persons  desiring  to  travel 
during  the  winter  months.  The  defendant  sets  up  in  its 
answer  the  fact  that  during  the  period  from  November  Qtb, 
1911,  to  April  20th,  1912,  but  one  passenger  train  was  run 
each  morning  from  Half  Moon  Bay  to  Sao  Francisco  and 
that  the  average  number  of  passengers  who  traveled  on  this 
train  on  each  week  day  was  39.87  and  that  of  this  number 
15.42  were  so-called  commuters. 

We  will  not  at  this  time  discuss  the  defendant's  answer 
with  reference  to  the  earning  capacity  of  its  early  morning 
passenger  trains.  At  the  hearing,  the  complainant  intro- 
duced evidence  to  prove  that  the  withdrawal  of  the  train 
arriving  at  8 :40  a.  m.  would  cause  great  inconvenience  to 
the  traveling  public,  particularly,  the  commuters  whose  busi- 
ness in  San  Francisco  was  such  that  made  it  very  con- 
venient to  use  this  train.  Testimony  was  given  to  the  effect, 
that  the  territory  tributary  to-  the  line  of  the  Ocean  Shore 
Bailroad  was  being  retarded  in  development  because  of  the 
inadequate  train  service,  and  that  the  withdrawal  of  this 
train  would  result  in  compelling  the  few  people, now  re- 
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T^S  along  the  line  to  abandon  their  homes.  Testimony 
^fe^i  by  tije  defendant  was  not  controverted  and  was  to 
^.  ^ftect  that  during  the  month  of*  October,  1911,  during 
i68R  period  two  morning  trains  were  operated,  a  total  of 
54^i  Passengers  were  carried,  or  an  average  per  day  of 
tttfi  during  the  month  of  October,  1912,  the  same  trains 
pWrt^**'  1681  passengers,  or  an  average  of  54.2  passengers 
bDsi^^^.  These  Qgures  indicate  to  the  Commission  that  the 
r.  ^^  of  the  two  years  is  on  an  equal  footing. 

tQ-'jn  the  evidence  introduced  by  the  defendant,  it  ap- 
^fc^n  that  the  total  earnings  from  passengers  carried  on 
the  two  morning  trains  during  the  month  of  October,  1911, 
amonnted  to  1637.69,  or  an  average  of  $20.56  per  day.  Dur- 
ing the  month  of  October,  1912,  the  same  trains  earned 
1544.56,  or  an  average  of  $17.55  per  day.  During  the  period 
November  Ist,  1911,  to  April  30th,  1913,  during  which  time 
bat  one  train  was  operated,  the  passenger  receipts  amounted 
to  $2,629.22,  or  an  average  of  $14.45  per  day.  This  would 
indicate  that  during  the  winter  months  when  but  one  train 
was  4^)erated  the  passenger  receipts  average  $3.10  per  day 
len  than  the  receipts  of  the  two  trains  for  the  balance  of 
the  year. 

Id  other  words,  the  operation  of  these  two  trains  during 
the  period — ^April  30th  to  November  1st — resulted  in  an 
increase  in  revenue  to  the  railroad  of  $3.10  per  day  over 
what  was  received  from  the  operation  of  one  train  during 
the  winter  months. 

During  the  period — November  6th,  1911,  to  April  20th, 
1912— the  average  number  of  passengers  carried  on  the  one 
train  which  was  operated  at  this  time  was  39.87.  An  in- 
vestigation of  the  records  of  the  Ocean  Shore  Railroad  in- 
dicates that  from  November  Ist  to  November  26th,  1912, 
iDcloaive,  Train  No.  2  averaged  17.3  passengers  per  day 
and  Train  No.  4  averaged  30.6  passengers  per  day.  This 
indicates  that  approximately  48  passengers  per  day  patron- 
ised the  two  morning  trains  during  the  best  part  of  No- 
Tember  of  this  year,  and  in  comparison  with  the  travel  from 
Kovember  6tb,  1911,  to  April  20th,  1912,  during  which  time 
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the  average  travel  waa  39.87  passengers  per  day  on  one  train^ 
it  wonld  appear  that  in  the  month  of  Kovember  of  this 
year,  the  average  travel  on  two  trains  was  approximately 
eight  passengers  more  than  patronized  one  train  daring 
the  winter  months  of  1911-12. 

From  the  testimony  it  appears  that  the  average  nnmber 
of  commnters  carried  on  the  two  trains  during  the  month 
of  October,  1911,  amounted  to  24.2  per  day,  and  that  dor- 
ing  Kovember,  1912,  the  average  number  of  commuters 
carried  on  both  trains  on  week  days  amounted  to  24.3  per 
day.  During  the  period — Kovember,  1911,  to  April,  1912 — 
the  average  number  of  commuters  carried  waa  15.42  per  day 
on  the  one  train  operated. 

From  these  figures  it  would  seem  that  during  the  winter 
months,  1911-12,  when  one  train  waa  operated,  the  defend- 
ant carried  approximately  nine  less  commuters  per  day  than 
it  did  on  two  trains  during  the  month  of  October,  1911. 
From  the  record  of  travel  on  these  two  (xains,  it  would  ap- 
pear that  if  the  Ocean  Shore  BaUroad  is  permitted  to  dis- 
continne  the  operation  of  one  train,  it  will  carry  approxi- 
mately nine  lesa  commuters  per  day,  provided,  of  course, 
the  history  of  the  year  before  is  repeated  and  the  same 
decrease  in  commutation  travel  occurs  this  year  as  last.  The 
question,  then,  to  consider  is  whether  the  defendant  should 
be  required  to  ran  an  extra  train  primarily  to  carry  nine 
passengers  riding  on  commutation  tickets,  the  maximum  re- 
ceipts from  the  sale  of  which  tickets  will  not  exceed  sixty 
(|60)  dollars  per  month. 

We  believe  the  records  clearly  show  that  the  Ocean  Shore 
Bailroad,  except  daring  the  summer  months  when  excursions 
are  run,  operates  its  passenger  service  at  a  loss.  And  we 
believe  that  antil  this  road  is  put  in  shape  and  operates 
in  a  manner  which  will  attract  homeseekers  that  it  will  con- 
tinue to  operate  its  passenger  trains,  except  during  the 
summer  months,  at  a  decided  loss. 

Considerable  time  was  taken  up  at  the  hearing  examin- 
ing witnesses  with  reference  to  the  cost  per  day  of  oper- 
ating the  train  which  the  complainant  desires  should  be  kept 
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in  Berrice.  Witness  Cor  the  defendant  teBtifled  that  it  would 
cost  approximately  |84  per  day,  and  included  in  this  cost 
Lb  a  proportion  of  overhead  and  maintenance  expense.  It 
was  admitted,  however,  that  no  additional  overhead  expense 
or  maintenance  of  track,  roadway  and  such  like  items  would 
be  incurred  by  the  running  of  this  particular  train  and  for 
the  purposes  of  this  case,  we  will  assume  that  the  actual 
coet  of  moning  this  train  will  be  $40  per  day,  or  approxi- 
mately |1,200  per  month,  which  figure  is  atrived  at  after 
a  veiy  careful  investigation.  From  the  record  of  travel  dur- 
ing the  time  two  trains  were  operated  in  1911  as  against 
one  during  the  winter  months  of  1911-12,  and  also 
considering  the  travel  of  this  date,  we  are  of  the  opinion 
Uiat  at  best  the  increased  revenue  which  the  Ocean  Bhore 
Railroad  will  derive  from  the  operation  of  two  trains  dur- 
ing ttxe  winter  months  will  amount  to  $100  per  month.  We 
then  come  to  the  question  of  whether  or  not,  in  justice  to 
the  defendant,  we  must  ask  it  to  expend  $1,200  in  order  to 
receive  JlOO  in  revenue. 

Railroads  under  normal  conditions  never  handle,  nor  do 
they  expect  to  haudle,  as  many  passengers  during  the  winter 
months  as  during  the  summer  season,  and  as  a  rule,  the 
winter  service  is  more  restricted  than  that  of  summer.  It 
has  not,  however,  been  the  practice  of  well  established  rail- 
roads to  restrict  their  winter  commutation  service  except 
in  cases  where  such  commutation  trains  run  between  sum- 
mer resorts  and  large  cities,  which  summer  resorts  are  closed  - 
during  the  winter  period. 

From  our  investigation,  it  appears  that  in  the  years  1909, 
1910  and  1911,  the  Ocean  Shore  Railroad  was  invariably 
operated  at  a  heavy  loss  during  the  winter  months.  This 
deficit  during  the  winter  months  of  these  years  runs  from 
17,000  to  f  16,000  per  month.  In  fact,  the  road  appears  to 
bare  been  operated  at  a  loss  in  all  but  three  months  of 
1909;  tw6  months  of  1910 ;  four  months  of  1911.  In  the  year 
1912,  however,  the  road  appears  to  have  been  more  fortunate 
than  in  previous  years  and  has  paid  something  over  operat- 
ing expenses  in  all  but  three  months  to  date. 
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It  is  a  matter  well  known  to  the  Commission  that  the 
Ocean  Shore  Railroad  has  been  seriously  handicapped  by 
reason  of  its  inability  to  raise  money  to  make  many  needed 
improvements  to  its  line.  Its  service  has  been  frequently 
intermpted  daring  the  winter  period  for  many  days  at  a 
time  due  to  slides  at  points  where  the  line  skirts  the  blufb 
above  the  ocean.  The  condition  of  the  motive  power  and 
rolling  stock  is  far  from  the  best  which  acconnts  for  the 
heavy  maintenance  of  equipment  expense.  The  conditions 
surrounding  the  maintenance  of  this  property  are  very  dif- 
ferent from  those  of  large  lines.  The  expense  of  operating 
an  additional  train  60  miles  a  day  by  a  large  line  would  be 
of  very  little  consequence. 

In  disposing  of  this  controversy,  we  must,  therefore,  con- 
sider all  of  the  conditions  under  which  the  defendant's  line 
is  operated,  including  the  necessity  for  raising  money  to  put 
the  road  in  safe  condition  to  operate  and  to  provide  addi- 
tional equipment 

The  complainant  urges  that  the  road  is  in  a  good,  healthy 
financial  condition.  In  this,  we  cannot  agree.  The  road  has 
little  or  no  working  capital  and  under  conditions  which  or- 
dinarily prevail  during  the  rainy  season,  heavy  expenditures 
will  be  required  to  keep  the  road  open  at  all. 

In  order  to  ascertain  the  facts  concerning  the  financial 
condition  of  the  road  and  the  obligations  which  would  have 
to  be  met  during  the  next  few  months,  the  Commission 
made  some  investigations  and  finds  that  there  is  approxi- 
mately f  22,000  cash  on  hand  from  the  operation  of  the  road. 
There  is  approximately  f56,000  in  the  hands  of  various  par- 
ties, namely  the  former  receiver  of  the  road  and  the  Mer- 
cantile Trust  Company,  This  money,  however,  is  not  avail- 
able at  the  present  time  and  a  considerable  length  of  time 
may  elapse  before  it  is.  In  the  mean  time,  in  order  to  keep 
the  road  running  so  that  there  may  be  no  delay  in  operating 
trains  from  the  terminus  at  Twelfth  and  Mission  streets, 
San  Francisco  to  Tunitas  Glen,  we  find  the  following  sums 
of  money  must  be  obtained  for  the  several  purposes  below 
mentioned : 
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Steam  shovel *    7,100  00 

Paving  streets  ordered  by  the  San  Frandsco  Superviiors. .  12,000  00 
Two   steel    bridges   to  replace  wooden    bridges    in    San 

Francisco  ordered  by  the  Supervisors  of  San  Frandsco..  18.000  00 

Taxes— Second  Instalhnent  5,400  00 

Purdiase  of  five  pieces  of  right  of  way  in  San  Francisco..  60,620  00 
Working   capital  to  pay  operating  expenses   during  the 

winter  months  which  months  have  always  shown  a  deBcit  30,000  00 

Total   ?133,120  00 

To  meet  these  expendituren  the  defendant  has  on  hand 
122,000  with  the  possibility  of  secnring  J56,000  addi- 
tional. It  is  absolutely  necessary,  in  order  that  this  prop- 
erty may  be  operated  continuously  that  a  steam  shovel  be 
provided  to  take  care  of  slides,  if  any  occur,  during  the 
winter  months.  Street  paying  is  now  being  done  and  must 
be  paid  for.  The  rights  of  way  to  be  acquired  cover  land 
over  which  the  railroad  is  now  operating  without  any  title, 
or  right,  and  unless  purchased,  the  defendant  is  in  a  position 
where  the  owner  of  the  property  could  remove  rails  from  bis 
property,  thereby  preventing  any  through  service  whatever. 

From  the  records  of  previous  years  it  is  apparent  to  us 
that  930,000  working  capital  is  hardly  sufficient  to  carry 
the  road  through  an  ordinary  winter. 

Because  of  the  various  suits  now  pending  against  the  pres- 
ent company  by  former  bondholders,  it  is  impossible  at  this 
time  to  borrow  money  to  make  much-needed  improvements 
and  meet  current  obligations  and  until  these  suits  are  dis- 
posed of,  it  is  of  the  utmost  importance,  not  only  to  the 
owners  of  the  property,  but  to  all  who  patronize  the  road, 
either  by  traveling  or  shipping  freight,  that  no  obstacles 
be  placed  in  the  way  of  the  management  for  keeping  the 
road  open  for  at  least  some  kind  of  service. 

We  state  frankly  that  we  believe  if  the  Ocean  Shore  Rail- 
road were  in  a  financial  condition  to  stand  the  drain,  it 
would  be  good  bnsiness  to  keep  the  two  trains  in  operation 
during  the  winter  months.  Because,  in  our  opinion,  it  would 
have  a  tendency  to  establish  confidence  in  the  project,  and 
with  this  confidence  would  come  a  healthy  gain  in  popu- 
lation along  the  line.     We  believe,  however,  that  this  is  ^,, 
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inopportune  time  for  complainant  to  insist  on  tliis  road's 
maintaining  a  two-train  service  at  an  expense  of  fl,200 
per  montli,  wliicli  will  not,  in  our  opinion,  increase  the 
revenue  of  tlie  road  over  (100  per  month.  If  the  road  at 
this  time  were  not  beset  with  law  suits  and  had  ample 
equipmeut  in  good  repair  and  were  not  facing  large  expendi- 
tures to  purchase  rights  of  way  which  are  already  mort- 
gaged, iu  other  words,  if  this  road  were  in  a  sound  financial 
conditioi),  we  would  not  be  inclined  to  permit  this  train  to 
be  taken  off.  Under  all  the  circumstances  in  the  case,  which 
have  received  our  most  careful  consideration,  we  are  of  the 
opinion  that  it  would  be  unreasonable  at  this  time  to  re- 
quire the  defendant  to  continue  two  passenger  trains  in 
service  and  we  will,  accordingly,  permit  the  withdrawal  of 
one  morning  passenger  train  from  service  after  December 
15th,  1912. 

The  Commission  will  expect  the  two-train  service  to  be 
resumed  March  15th,  1913,  unless  conditions  make  it  prac- 
tically impossible  to  do  so.  We  desire  at  this  time  to  notify 
the  Ocean  Shore  Railroad  that  the  Commission  expects  it 
to  improve  its  roadbed  and  provide  proper  equipment  before 
November,  1913. 

There  is  no  question  in  our  minds  hut  that  a  modern  serv- 
ice will  prove  of  great  benefit  to  the  Ocean  Shore  Railroad. 
There  are  many  very  attractive  places  on  this  line  for  sub- 
arban  homes  and  resorts  and  the  owners  of  the  railroad 
should  find  some  way  of  removing  the  obstacles  which  pre- 
vent the  raising  of  capital  to  provide  the  much-needed  im- 
provements. In  this  way  only  can  the  owners  of  the  road 
fulfill  their  obligations  to  the  public  to  provide  modem  and 
safe  service. 

Thousands  of  people  have  purchased  property  along  this 
line  with  the  intention  of  building  homes.  Real  estate  op- 
erators were  promised  an  elaborate  electric  service  by  the 
oripnal  promoters  of  the  road  and  the  original  promoters 
of  the  line  themselves  sold  a  very  large  amount  of  prop- 
erty to  homeseekers  on  snch  promise. 

Material    for  construction  and  operation  of  aq  electric 
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railway,  including  cars  and  power  honse  equipment,  was 
oMered  and  structural  steel  for  the  building  liaving  been 
received,  was  advertised  extensively  aa  a  means  of  inducing 
innocent  persons  to  purchase  property  along  the  line,  not- 
withstanding the  affairs  of  the  road  were  in  a  critical  con- 
dition at  the  time. 

It  may  be  true  that  the  present  owners  of  the  road  did 
not  make  the  promises  to  persons  purchasing  the  property, 
nevertheless,  many  of  the  present  holders  of  securities  held 
bonds  or  stock  in  the  original  company  and  must  have  been 
aware  of  the  representationa  made  to  investors  to  induce 
them  to  purchase  property. 

The  Commission  proposes  to  use  all  the  power  it  possesses 
to  see  that  the  territory  served  by  the  Ocean  Shore  Kail- 
road  is  provided  with  adequate  transportation  facilities  and 
that  thousands  of  property  owners  who  want  to  become 
patrons  of  the  line  are  not  denied  the  privilege. 

While  we  are  permitting  one  morning  train  to  be  with- 
drawn for  the  reason  that  our  investigation  develops  the 
fact  that  the  road  can  ill  afford  at  this  time  to  stand  any 
financial  loss  whatever,  we  most  strongly  urge  that  the  par- 
ties interested  in  the  ownership  of  the  line  get  together  on 
some  common  ground,  and  provide  the  means  for  rehabili- 
tating the  property  in  order  that  the  road  may  be  brought- 
up  to  its  maximum  earning  capacity  and  the  public  furnished 
the  service  to  which  it  is  entitled. 

Since  this  case  was  submitted,  the  Commission  has  been 
in  receipt  of  protests  signed  by  several  hundred  citizens 
residing  along  the  line  of  the  Ocean  Shore  Railroad  and 
these  protests  have  received  our  earnest  consideration.  In 
permitting  this  train  to  be  withdrawn,  we  have  considered 
the  case  from  every  possible  angle  and  believe  that,  in  view 
of  the  financial  condition  of  the  property,  harassed  as  it 
is  by  law  suits  among  the  contending  factions  claiming  an 
interest  in  the  ownership  of  the  road,  that  the  best  interests 
of  the  public  lie  in  keeping  the  road  in  operation  for  the 
present  with  at  least  some  kind  of  service.  Rather  than 
burden  the  road  at  this  time  with  the  additional  expense. 
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incident  to  the  operation  of  two  trains,  we  feel  that  the 
public  interesta  require  that  every  precaution  be  taken  to 
keep  the  road  open  during  the  winter. 

It  must  be  borne  in  mind,  particularly  by  applicant  and 
by  those  who  hare  supported  the  application  by  petition, 
that  their  request  is  not  for  a  continuation  of  such  service 
as  has  been  given  in  the  past,  but  rather  for  an  additional 
service  over  the  winter  schedules,  which  have  been  in  effect 
since  the  operation  of  the  road  began. 

'  We  recommend  that  the  complaint  be  dismissed  and  sub- 
mit the  following  form  of  order : 

ORDER. 

A  complaint  having  been  filed  in  the  above  entitled  case 
and  a  hearing  having  been  duly  held  tlierein  and  good  reasons 
appearing  therefor  as  set  forth  in  the  foregoing  opinion, 

/(  i«  hereby  ordered,  That  the  c<»mplaint  be,  and  the  same 
is  hereby  dismissed  without  prejudice. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission. 

Dated  at  San  Francisco,  California,  this  3rd  day  of  De- 
cember, 1912. 


In  the  Mattbe  op  the  Application  op  the  Hawthokse 
Electric  and  Watee  Company  poe  the  Establishing 
OP  Bates. 

Application  No.  5.      Decision  No.  356. 

Decidtd  December  6,  igis. 

Basis  of  Rates — Flat  and  Meter  Rates — Installation  of  Meters — 
Cost  of  Meters  and  Services — Rates  of  Other  Like  Utilities. 

In  its  application  for  an  order  fixing  water  rates,  the  applicant  admrlted 
that  rates  which  would  yield  a  reasonable  return  upon  what  it  claimed 
to  be  its  investment  in  the  water  plant,  would  be  prohibitive,  because  of 
the  fact  that  the  number  of  consumers  was  small  as  compared  with  the 
capacity  of  the  plant  to  furnish  water.  C,-.,^,,!/^ 
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HtU:  That,  if  the  rates  were  to  be  fixed  as  asked  by  the  appticant,  it 
might  easily  be  that  the  consumption  of  water  would  be  so  laxjely  rednccd 
as  to  result  in  a  serious  loss  of  revenue. 

That,  with  respect  to  flat  rates  and  meter  rates,  the  flat  rate  resulted  in 
discrimination,  because  the  careful  consumer  had  no  advaotage  over  the 
user  who  wilfully  or  carelessly  wasted  water.  Furthermore  the  flat  rate 
offered  no  opportunity  to  distribute  the  burden  of  cost  upon  a  fair  basis 
of  quantity. 

That  meters  are  properly  a  part  of  the  plant  and  there  is  no  more  reason 
for  compelling  the  consumer  to  pay  the  purchase  price  and  the  coct  of 
installing  a  meter  than  there  is  to  force  him  to  purchase  a  pump  or  any 
other  part  of  the  plant.  For  the  same  reason  the  company  should  make 
all  service  connections  at  its  own  cost.  Meters  should  be  installed  as 
rapidly  as  possible. 

That  the  lixing  of  a  uniform  rate  for  all  the  utilities  in  a  class  mi^t 
work  gross  injustice  because  of  greatly  vairing  conditions  as  between  the 
operations  of  one  company  and  another. 

A  schedule  of  flat  and  meter  rates  somewhat  higher  than  the  rates  charged 
by  other  companies  in  the  county  was  established.* 

Frank  J.  Thomas,  for  applicant. 
C7ia».  M.  Ackerman,  for  consumers. 

REPORT. 

This  is  an  application  by  the  Hawthorne  Electric  and 
AVater  Companj  for  an  order  fixing  rates  to  be  charged  by 
applicant  for  the  sale  and  delivery  of  water. 

Applicant  was  incorporated  in  July,  1909,  and  thereto- 
fore the  water  producing  and  delivering  plant  was  operated 
by  the  same  people  who  later  incorx>orated  this  company. 

These  same  people  also  organized  the  Hawthorne  Im- 
provement Company  which  was  a  land  company  and  other 
corporations  for  the  purpose  of  manufacturing,  etc.  Ap- 
parently the  promoters'  primary  consideration  was  the  sale 
<rf  land,  and  iu  order  to  promote  this,  water  was  produced 
and  delivered  upon  the  land.  As  an  evidence  of  this,  atten- 
tion is  called  to  the  fact  that  for  the  first  three  years,  from 
1907,  water  was  furnished  from  this  plant  free  to  all 
consumers. 

In  1910,  a  fiat  rate  of  $1.00  was  established  and  this  rate 
prevailed  to  January,  1912.     Under  this  rate  the  consumer 

*Editor's  beadnote. 
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was  allowed  to  use  an  unrestricted  amount  of  water  and  no 
attempt  was  made  during  this  period  to  cut  down  or  regu- 
late the  amount  of  water  used.  In  January,  1912,  a  por- 
tion of  the  services  were  metered  and  a  quantity  charge 
made  under  the  rates  now  in  existence. 

Much  testimony  and  other  evidence  was  introduced  at 
the  hearing  to  establish  the  physical  value  of  this  property 
and  the  applicant,  through  its  engineer,  set  out  at  length 
its  theory  of  the  basis  on  which  a  value  should  be  placed 
on  its  pumped  water.  Applicant  pumps  all  of  its  water 
from  wells  sunk  in  land  which  it  owns  and  the  market 
value  of  which  land,  determined  by  comparing  it  with  sur- 
rounding lauds,  is  included  in  the  plant  value,  and  it  is  in 
addition  to  this  that  applicant  demands  that  a  value  be 
included,  based  upon  its  pumped  water. 

Applicants  confess  in  their  application  that  to  fix  rates 
which  would  return  a  reasonable  amount  on  what  they  claim 
to  he  their  investment  in  this  water  plant,  would  result  in 
a  prohibitive  rate  such  as  the  present  consumer  could  not 
afford  to  pay  because  of  the  fact  that  the  consumers  are 
small  in  number  compared  to  the  ability  of  the  plant  to 
furnish  water.  Here,  then,  we  have  what  in  effect  amounts 
to  a  statement  by  applicant  that  some  other  basis  must  be 
used  in  fixing  rates  than  a  reasonable  percentage  on  physi- 
cal values,  unless  the  applicant  has  in  mind  the  rule  that 
when  a  plant  is  constructed  of  a  magnitude  greater  than  the 
needs  of  its  consumers  require,  such  consumers  should  not 
be  called. upon  to  provide  a  revenue  through  rates  on  such 
excessive  construction. 

We  do  not  believe  it  necessary  in  determining  this  matter 
to  go  extensively  into  the  question  of  physical  values  pre- 
sented by  the  applicant  which  are  by  admission  greater  than 
the  patrons  of  this  system  can  be  required  to  yield  a  return 
upon.  In  fact,  were  we  to  fix  rates  as  asked  by  applicant, 
there  is  grave  question  whether  anything  like  the  present 
quantity  of  water  would  be  consumed,  and  it  might  easily  be 
that  the  consumption  of  water  would  be  so  largely  reduced 
as  to  result  in  a  serious  loss  of  revenue  to  applicant 
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Experience  has  shown  that  where  there  is  aoj  necessity 
of  conserving  water,  the  flat  rate,  bj  which  in  retnm  for  a 
fixed  sum  per  month,  the  water  consumer  is  allowed  to  use 
any  amount  of  water  he  sees  fit,  results  not  oulj  in  a  waste 
of  water  but  in  discrimination,  because  notwithstanding 
however  careful  and  considerate  the  prudent  consumer  may 
be  in  the  use  of  water,  he  has  no  advantage  over  the  user 
who  wUfuily  or  carelessly  wastes  it.  Furthermore,  the  flat 
rate  offers  no  opportunity  to  distribute  the  burden  of  cost 
upon  a  fair  basis  of  quantity  of  service  furnished  the  con- 
sumer, because  within  the  limit  of  the  flat  rate  the  smallest 
C(Mi£nmer  pays  as  much  as  the  largest  This  principle  must 
not  be  carried  to  the  extent  of  preventing  the  establishment 
of  a  fair  minimum  charge,  for  this  latter  is  based  on  the 
oecessity  of  compelling  each  consumer  to  bear  some  part 
of  the  burden  of  furnishing  the  utility.  Hence  we  wish  to 
encourage  the  use  of  meters,  or  the  measured  service,  in 
the  more  arid  section  of  the  State,  and  while  it  might  not 
be  practicable  in  this  case  to  order  applicant  to  at  once  in- 
stall meters  on  all  of  its  service,  we  believe  that  this  should 
be  done  as  rapidly  as  possible,  and  furthermore,  until  this 
18  done,  any  flat  rate  should  be  on  such  a  basis  as  to  insure 
that  the  wasteful  user  will  pay  a  reasonable  proportion  of 
the  cost  of  the  service  furnished  him.  A  comparatively 
heavy  chaise  for  an  unlimited  supply  of  water  will  not  in- 
jure the  careful  small  user,  as  he  can  resort  to  the  meter 
rate.  Furthermore,  we  believe  that  tiie  water  company 
should  install  meters  at  its  own  cost,  as  meters  are  properly 
a  part  of  the  plant  and  there  is  no  more  reason  for  com- 
pelling a  consumer  to  pay  the  purchase  price  and  the  cost 
of  installing  a  meter  than  there  is  to  force  him  to  purchase 
a  pump  or  an  engine  or  any  other  part  of  the  plant.  For 
the  same  reasons  we  believe  that  the  water  company  should 
make  all  service  connections  at  its  own  cost 

It  may  appear  ttiat  the  rates  fised  in  the  following  order 
are  somewhat  higher  than  the  rates  charged  by  other  com- 
panies in  the  county  of  Los  Angeles,  but  it  should  be  re- 
membered that  the  fixing  of  a  uniform  rate  for  all  utilities 
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in  each  class  might  work  gross  injustice  because  of  greatly 
varying  conditions  as  between  the  operations  of  one  coro- 
paoy  and  another.  In  this  case  we  are  not  considering  the 
conditions  of  other  water  companies  but  are  passing  only 
on  those  of  the  company  before  us. 

Having  given  careful  consideration  to  all  of  the  factors 
presented  as  aiding  to  a  conclusion  of  what  just  and  proper 
rates  should  be,  we  find  that  the  rates  set  out  in  the  follow- 
ing order  are  just  and  reasonable  rates. 

ORDER. 

Hawthorne  Electric  and  Water  Company  having  filed  with 
this  Commission  an  application  to  establish  rates  for  water 
furnished  its  customers  and  consumers,  and  said  applica- 
tion having  been  set  for  hearing  and  notice  of  said  hearing 
having  been  published  by  direction  of  this  Commission,  and 
a  public  hearing  having  been  held  on  said  application  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles,  and  being 
fully  informed  iu  the  premises, 

It  is  hereby  found  as  a  favt,  That  tlie  following  rates  are 
reasonable  to  be  charged  by  said  Hawthorne  Electric  and 
Water  Company  for  water  delivered  to  its  consumers,  and 
the  said  rates  are  liereby  estahlislied  to  become  effective  on 
the  1st  day  of  January,  1913 : 
Meter  rates: 

Minimum  charge,  $1.25  per  moiHh  for  750  cubic  feet  or  less. 
Next  750  cubic  feet,  12j4  cents  per  month.   Per  100  cubic  feet. 
Over  1,500  cubic   feet,  per  month.     Per  100  cubic  feet. 
Flat  rate,  $1.50  per  month. 

It  is  further  ordered  that  meters  be  placed  at  the  request 
of  the  consumer  or  at  the  option  of  the  company,  and  that 
such  meters  and  tlieir  placement  be  at  the  expense  of  tlio 
company,  all  service  connections  to  be  made  at  the  expense 
of  the  company. 

The  foregoing  opinion  and  order  are  liereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  tlie  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  sixtli  day  of 
December,  1912.  ,-  , 
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Public  Service  Ci 
In  the  Mattee  of  the  Appucation  of  The  Baltimore  and 
Ohio  Bailboad  Company  in  Pennsylvania  foe  Au- 
thoeity  to  execute  a  moetgagb  covbbing  two  and 
One-half  Milbs  of  Its  Kailboad  in  the  State  oir  Maby- 
LAND,  Which  Mobtgage  is  fob  the  Pueposb  of  Secue- 
iNG  Cebtain  Bonds  to  be  Issued  by  said  Company  fob 
THE  Pueposb  of  Refunding  Outstanding  Obligations 
OF  Its  Constituent  Companies. 

Case  No.  Sll—Order  No.  1004. 

Decided  December  20,  1912. 

Authorization  of  Bond  Issue. 

This  application  ty   "The    Baltimore   and    Ohio    Railroad   Company    in 

Pauisylvania,"    for   authority   to  issue   bonds  to  the   amount  of  $40,000,000, 

in  so  far  as  such  issue  might  affect  that  part  of  its  road  (two  and  one-half 

miles  in  length)  which  is  situated  in  Maryland,  was  granted  and  the  applicant 

was  authorized  to   issue   the   bonds   to   The    Baltimore   and   Ohio   Railroad 

Company  as  substituted  security   for  bonds  of   the  constituent  companies  ' 

of  "The  Baltimore  and  Ohio  Railroad  Company  in   Pennsylvania"   pledged 

under  a  mortgage  of  The  Baltimore  and  Ohio  Railroad  Company.* 

OBDEB. 

Whereas,  "The  Baltimore  and  Ohio  Bailroad  Company  in 
Pennsylvania,"  a  corporation  existing  under  the  laws  of  the 
State  of  Pennsylvania,  and  under  Chapter  88  of  the  Acts 
of  1833  of  the  General  Assembly  of  Maryland,  operates  part 
of  its  road,  to  wit,  about  2.^2  miles  in  the  State  of  Maryland, 
has  applied  to  this  Commission  for  authority  to  isHue  |40,000,- 
000  of  50-year  bonds  so  far  as  such  issue  may  affect  tliat 
part  of  said  road  situate  in  the  State  of  Maryland,  the  pur- 
pose for  which  said  bonds  are  to  be  issued  being  the  re- 
tirement of  a  like  amount  of  outstanding  bonds  issued  by 
the  constituent  companies  of  "The  Baltimore  and  Ohio  Rail- 
road Company  in  Pennsylvania" ;  and 

'Editor's  headnote. 
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Whereas,  TMb  Commission,  after  dae  hearing,  is  of  tiie 
opinion  that  tiie  use  of  the  capital  to  be  secured  b;  the  issue 
of  said  bonds  is  reasondbly  required  for  said  purpose  of 
said  corporation,  to  wit,  the  refunding  of  its  obligations; 

It  is,  therefore,  this  20th  day  of  December,  1912,  bj  the 
Public  Service  Commission  of  Maryland, 

Ordered,  1.  That  the  issue  by  "The  Baltimore  and  Ohio 
Railroad  Company  in  Pennsylvania,"  of  its  fifty-year  bonds 
in  the  amount  of  forty  millions  of  dollars  (f40,000,000)  for 
the  purposes  above  set  forth,  be  and  the  same  is  hereby  au- 
thorized and  approved. 

2.  That,  inasmuch  as  the  bonds  of  said  constitaent  com- 
panies are  now  pledged  under  the  Prior  Lien  Mortgage  and 
First  Morl^^e  of  The  Baltimore  and  Ohio  Railroad  Com- 
pany as  part  of  the  security  for  the  Prior  Lien  Mortgage 
and  First  Mortgage  bonds  of  that  Company,  the  said  "The 
Baltimore  and  Ohio  Railroad  Company  in  Pennsrylvania" 
is  hereby  authorized  to  issue  said  bonds  to  the  said  The 
Baltimore  and  Ohio  Railroad  Company  as  substituted  se- 
curity under  said  Prior  Lien  Mortgage  and  First  Mortgage, 
as  in  said  application  set  forth. 

3.  That  when  said  bonds  shall  have  been  issued  in  pur- 
suance of  authority  hereby  given,  the  said  "The  Baltimore 
and  Ohio  Railroad  Company  in  Pennsylvania"  shall  make 
report  of  the  fact,  duly  verified  by  affidavit,  to  this  Com- 
mission. 


In  the  Matteb  op  the  CoMPiwiiNT  OP  David  Bachrach  and 
Othees  vs.  Consolidated  Gas,  Elboteio  Light  and 
PowBB  Company  of  Baltimoee. 

James  H.  Pbeston,  Mayor  of  the  Crrr  op  Baltimobb,  vs. 
Consolidated  Gas,  Electeic  Light  and  Power  Com- 
pany OP  Baltimobb. 

Jaues  H.  Pbeston,  Mayob  of  the  City  of  Baltimobe,  vs. 
Consolidated  Gas,  Electric  Light  and  Powbb  Com- 
pany OP  Baltimobb. 

DigiLizedbyGoOJ^lc 


Baohrach,  bt  al,  vs.  Conbol.  Gas,  Elbo.  L.  &  P.  Go.  155 

Cases  Nos.  175,  176,  177. 
Decided  January  S3,  1913. 

Petitions  asking  for  a  reduction  in  the  maximuni  rates  charged  for  elec- 
iricily  and  gas  by  the  Consolidated  Gas,  Electric  Light  and  Power  Com- 
panf  of  Baltiinorc 

QencTBl  Principlea. 

Efficient  service  and  reasonable  rates  are  to  a  considerable  extent  inter- 
dependent Attention  must  be  given  (o  the  conditions,  under  which  capital 
may  be  procured.  The  affairs  of  the  corporation  must  also  be  kept  con- 
stantly upon  a  reliable  basis,  which  will  insure  the  service  that  the  com- 
munity requires  at  reasonable  rates.  The  effort  in  regulation  is  to  correct, 
as  far  as  possible,  the  errors  of  the  past  and  still  leave  the  company  in  a 
position  to  meet  its  obligations  under  conditions  which  will  be  just  and 
(air  to  it  and  to  its  customers. 

Capitalization — Overiame   of   Secoritiea— Earl;   Loascs — Effecta 
of  Competitioa. 

in  a  case  where  it  is  evident  that  good  business  judgment  and  care  in 
construction  have  been  exercised  and  that  securities  have  been  issued  for 
actnal  value  only,  some  intangible  values  can  be  allowed  without  exciting 
criticisni.  Such  a  condition,  however,  does  not  .prevail  in  the  affairs  of  the 
respondenL  Upon  ttie  assumption,  which  is  very  liberal  to  the  Company, 
that  the  securities  outstanding  before  the  consolidations  represented  the 
cost  of  the  properties,  there  has  been,  in  connection  with  the  adjustments 
involved  in  the  various  consolidations,  an  increase  of  $9,850,638  which 
does  not  represent  actual  investment  in  any  form.  $9,672,000  of  this 
amount  consists  of  bonds. 

ft  was  urged  by  the  Company  that  early  losses  were  proper  items  for 
capitaliaation,  especially  where  the  losses  had  been  caused  by  competition 
which  the  public  not  only  permitted  but  encouraged. 

In  the  absence  of  proof  as  to  the  causes  of  the  former  competition,  it 
is  unfair  to  charge  the  public  of  that  day  with  the  whole  responsibility 
for  competition  and  to  place  all  of  the  resulting  burden  upon  the  shoulders 
of  the  public  to-day.  Uoreover,  the  possibility  of  competition  was  one 
of  the  risks  which  capitalists  of  those  days  knew  they  must  face.  If  this 
were  a  case  in  which  the  losses  were  known  to  be  such  only  as  resulted 
from  the  indisposition  of  a  community  lo  change  from  old  to  new  methods, 
some  means  of  recoupment,  either  by  conservative  capitalization  or  by 
an  allowance  in  rates  which  would  by  degrees  pay  the  passed  dividends, 
nught  be  permitted. 

Coat  of  R^roductioD— E^ert  Appraisali— Property  not  used — Overhead 
Allowance — DepredatioD — Easements  in  Public  Highways. 

If  estimates  of  the  cost  of  reproduction  new  are  to  be  a  feature  of 
investigations  made  by  regulating  bodies,  those  bodies  must,  in  order  to 
accomplish  satisfactory  results,  establish  some  sort  of  standard  along  the  r 
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lines  of  rules  for  uniform  accounting,  as  guides  in  making  such  e 
Appraisals  of  this  kind  are  of  comparatively  recent  origin  and  have  been, 
to  some  extent  at  least,  the  outgrowth  of  public  regulation,  and  practically 
nothing  has  been  done  to  establish  a  method  or  plan  upon  which  they 
shall  be  made.  Conclusions  based  upon  the  findings  of  contending  expert 
appraisers  alone  would  be  little  better  than  a  guess  at  the  true  value  of 
the  property. 

An  appraisal  of-  the  property  as  of  June  30,  1911,  at  $27,485,102,  upon 
the  theory  of  reconstruction  new,  was  submitted  i>y  the  Company  and 
formed  the  basis  of  the  Commission's  estimate  of  value  as  of  June  30,  1912, 
$26,417,414,  which  included  the  additions  for  the  year  1911-1912  and  $5,000,000 
for  the  value  of  easements,  which  were  not  included  in  the  Coropaoy's 
appraisal. 

In  considering  the  items  of  the  valuation,  the  Commission  included  land 
structures  not  used,  for  the  reason  that  to  some  extent  these  were  used 
for  storage  purposes,  while  other  portions  were  rented  out  and  produced 
a  revenue.  The  Commission  included  an  allowance  for  preliminary  organiza- 
tion, but  held  that,  since  the  valuation  was  made  as  for  an  entirely  new 
plant,  it  must  be  assumed  ttiat  a  new  company  would  undertake  the  work, 
and  the  cost  of  consolidating  the  gas  and  electric  divisions  was  not,  there- 
fore, entitled  to  consideration,  since  two  companies  would  scarcely  be 
formed  for  the  mere  purpose  of  consolidation.  The  Commission  made  an 
allowance  for  general  contractors'  profits,  but  none  for  sub-contractors' 
profits. 

With  respect  to  depreciation  the  Commission  stated  that  there  was  no 
doubt  that  the  property  was  well  maintained  and  thoroughly  efficient,  which 
indicated  that  the  actual  depreciation  was  not  as  great  as  that  shown  by  the 
life  tables,  which  were  largely  made  up  of  averages.  The  Commission  held 
that  the  easements  owned  by  the  Company  in  the  streets  of  Baltimore,  which 
were  assessed  for  taxation  at  $5,000,000,  were  real  property  and  were 
properly  included  in  the  assets  of  the  Company  as  property  upon  which 
it  was  entitled  to  earn  a  return. 

Protection  of  Bondm. 

Section  30  of  the  Public  Ser.vice  Commission  Law  of  Maryland  provides 
thati 

"Every  such  valuation  shall  be  so  made  and  ascertained  by  the 
Commission  that  as  far  as  possible  it  shall  not  disturb  the  value 
of  bonds  of  any  of  said  corporations  issued  prior  to  this  Act." 

This  provision  means  that  "as  far  as  possible"  the  value  of  the  bonds  as 
property  shall  not  be  disturbed.  The  proviso  is  contained  in  the  section 
of  the  law  which  provides  for  valuation  alone,  and  could,  therefore,  have 
had  no  direct  relation  to  either  the  rate  of  return  or  the  rates  for  service. 
In  the  absence  of  a  wide  discrepancy  between  the  ascertained  value  of  the 
property  and  the  par  value  of  the  bonds  issued  against  it,  indicating  either 
a  greatly  depreciated  condition  or  unconscionable  financial  operations,  the 
bonds  should  be  protected.     The  practical  question  is,  can  w<  auume  the 
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pu  value  of  the  bonds  ($29,358,000)  to  be  the  value  of  the  property  and 
establish  a  rate  of  return  which  will  provide  for  the  legitimate  needs  of 
the  Company  and,  at  the  same  time,  be  reasonable  to  the  public? 

Rate  of  Retnm— Interest  on  Bonds — Divideoda. 

The  rate  of  return  should  be  based  primarily  upon  the  actual  invest- 
ment, and  should  bear  some  relation  to  the  rate  of  interest  allowed  by  law. 
In  the  case  of  public  service  corporations,  whose  revenues  are  subject  to 
fluctuations,  some  latitude  must  be  allowed  so  thai  the  deficits  of  one  year 
may  be  made  good  from  the  larger  profits  of  another  year.  The  legisla- 
tive ttandard  of  6%  with  some  margin  for  uncertainties  furnishes  a  rule 
which,  in  a  general  way,  should  be  controlling. 

The  law  of  the  state  has  legalized  the  bonds  of  the  company  issued  prior 
to  the  Act,  at  least  to  the  point  of  providing  for  the  payment  of  interest 
thereon.  The  bonds  issued  since  the  consolidation,  including  those  authorized 
by  the  Commission,  represent  actual  expenditures  for  extensions  and  im- 
provements, and  the  return  allowed  should  protect  them.  This  can  be  done 
without  imposing  rates  which  are  oppressive  or  unreasonable  and  which 
will  compare  most  favorably  with  rates  in  the  leading  cities  of  the  country. 

The  first  step  in  determining  rates  for  service  is  to  ascertain  the  obliga- 
tioos  which  the  company  must  meet  in  order  to  carry  on  its  business  and 
perform  its  duty  to  the  public.  The  necessary  operating  expenses,  fixed 
charges,  depreciation  reserve  and  allowance  for  contingencies  amount  to 
^,554,276.  The  allowance  for  fixed  charges,  depreciation  and  contingencies 
is  equivalent  to  8  7/10%  of  the  allowed  value  of  the  property,  including 
easements,  and  to  7  9/10%  of  the  par  value  of  the  outstanding  bonds.  The 
balance  of  $537,601,  obtained  by  close  figuring  on  expenses,  which  will 
remain  after  deducting  the  above  amount  from  the  estimated  revenue  to 
be  derived  from  the  rates  fixed,  is  about  %  of  the  amount  required  to  pay 
dividends  on  both  kinds  of  stock,  and  if  only  a  dividend  upon  the  preferred 
Stock  is  paid  from  this  balance,  the  remainder  would  not  be  too  large  a 
itim  to  carry  to  surplus. 

Sates  of  80  cents  net  per  1,000  cubic  feet  for  gas  and  S'A  cents  primary 
rate  per  K.W.H.  for  electricity  come  nearer  than  any  other  to  meeting  the 
conditions  which  a  proper  regard  for  the  service,  the  public  and  the  company 
demand.* 

OPINION. 

Laibd,  Chairman: 

The  petitions  in  tliese  caeee  have  a  common  object,  namely, 
a  reduction  in  the  rates  for  electricity  and  gas  charged  by  the 
Consolidated  Gas,  Electric  Light  and  Power  Company  of  Bal- 
timore. It  appears  that  the  maximum  rates  only  are  at- 
tacked, the  prayer  in  the  first  case  being  that  the  Commission 

•Editor's  headnote.  ,--  r 
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may  investigate  the  charges  made  by  the  Company  and  reduce 
the  price  of  electricity  to  small  consumers;  and  the  peti- 
tions of  the  city,  after  alleging  that  the  prices  now  being 
charged  for  gas  and  electricity  are  "excessive,  unfair  aud 
unreasonable,  and  are  disproportionate  to  the  proper  cost  of 
manufacturing  and  delivering  gas  and  electricity,"  asks  the 
Commission  to  fix  by  order  reasonable  maximum  prices  to 
be  charged  hereafter  by  the  Company  for  gas  and  electricity 
in  the  City  of  Baltimore. 

In  compliance  with  Section  6  of  the  Public  Service  Com- 
mission Law,  as  amended  by  chapter  563  of  the  Acts  of  1912, 
the  Assistant  General  Counsel,  Mr.  Albert  C  Ritchie,  was 
assigned  to  represent  the  Complainants  in  the  investigation, 
and  the  Company  was  represented  by  Messrs.  Vernon  Cook 
and  Calvin  W.  Chestnut,  of  the  firm  of  Gans  and  Haman. 
The  case  was  tried  with  very  great  ability  and  resourceful- 
ness, and  the  exhaustive  briefs  filed  by  the  respective  counsel 
have  been  of  much  assistance  to  the  Commission.  The  public 
hearings  consumed  forty-four  days,  and  three  days  were 
given  to  the  argument.  The  stenographic  notes  cover  4,819 
pages  of  testimony,  and  40  exhibits  were  filed  by  the  Com- 
plainants and  89  hy  the  Company. 

The  nature  of  the  case  necessitated  a  searching  inquiry  into 
the  affairs  of  the  Company.  It  was  found  at  the  outset  that 
the  Company  had  been  engaged,  through  the  well-known  firm 
of  Ford,  Bacon  &  Davis,  of  New  York,  in  making  an  inventory 
and  appraisal  of  its  property.  A  copy  of  this  appraisal  was 
filed  with  the  Commission  October  19tb,  1911,  and  at  once 
placed  in  the  hands  of  the  Engineering  Department  of  the 
Commission  for  review.  Some  delay  was  occasioned  by 
changes  in  the  personnel  of  the  Commission  and  the  pro- 
longed illness  of  one  of  its  members,  and  it  was  not  until  some 
time  in  April,  1912,  after  Mr.  Ritchie  bad  been  assigned 
to  the  case,  that  the  more  active  features  of  the  investigation 
were  begun.  At  that  time  Professor  Bemis  was  called  into 
consultation  and  he  and  the  Chief  Engineer  of  the  Commis- 
sion were  of  the  opinion  that  the  inventory  made  by  Pord, 
Bacon  &  Davis  was  as  complete  as  it  could  be  made,  that 
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the  prices  were  in  the  maiD  fair,  and  tliat  overhead  charges, 
contractors'  profits,  iDcidentals  and  kindred  items  could  be 
rerised  and  adjusted  upon  the  base  fignres  of  the  Ford, 
Bacon  &  Davis  appraisal.  In  view  of  the  length  and 
minateness  of  the  investigation,  we  feel  that  nothing  has 
been  lost  by  proceeding  in  this  manner. 

The  Commission  appreciates  the  grave  responsibility  of 
having  to  decide  a  case  of  such  great  importance  as  this  one, 
affecting  as  it  does  the  interests  of  those  who  have  invested 
large  snms  of  money  in  the  enterprise  and  of  the  residents 
of  a  populous  and  enterprising  city  whose  domestic  comfort 
and  bnsiness  prosperity  are  in  no  small  degree  dependent 
upon  the  efficiency  of  the  defendant  corporation,  its  abililj 
to  meet  the  demands  upon  it  to-day  and  in  the  future,  and 
the  prices  which  it  is  permitted  to  chaise  for  its  products. 

It  seems  proper  at  the  outset  to  state  some  general  prin- 
ciples which  should  be  kept  steadily  in  mind  in  determining 
cases  of  this  kind.. 

Section  Siy2  of  the  Public  Service  Commission  Law  pro- 
vides that  every  gas  corporation  and  every  electrical  cor- 
poration shall  furnish  and  provide  such  service,  instrumen- 
talities and  facilities  as  shall  be  reasonably  safe  and  ade- 
quate and  in  all  respects  just  and  reasonable,  and  that  all 
charges  made  by  such  corporations  for  gas,  electricity  or 
any  service  rendered,  shall  be  jnst  and  reasonable  and  not 
more  than  allowed  by  law  or  by  order  of  the  Commission. 

It  would  seem  to  follow  from  this  language  that  efficient 
service  and  reasonable  rates  are  to  a  considerable  extent 
interdependent  It  is  to  be  understood,  we  take  it,  that  in 
imposing  upon  corporations  the  duty  of  furnishing  safe  and 
adequate  service  and  to  provide  the  instrumentalities  and 
facilities  necessary  to  furnish  such  service,  tlie  General  As- 
sembly intended,  at  the  same  time,  to  permit  the  corpora- 
tion to  earn  sufficient  money  at  least  to  provide  the  service 
exacted  by  law,  and  to  pay  operating  expenses  and  a  fair 
return  upon  its  actual  investment  in  property  used  for  the 
public  service.    Kor  could  the  Legislature  have  been  b^^^n^)^^- 
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the  fact  that  extensions  of  the  plant  and  farther  invest- 
ments of  capital  would  be  required  from  time  to  time  to  meet 
demands  for  service  which  it  would  be  the  duty  of  the  cor 
poration  to  gratify,  and  which  it  would  be  within  tbe  power 
and  duty  of  the  Public  Service  CommisBlon  to  order.  These 
considerations  involve,  necessarily,  within  proper  limits, 
some  attention  to  the  conditions  under  which  capital  may  be 
procured  and  the  affairs  of  the  corporations  kept  constantly 
upon  a  reliable  basis  which  will  insure  all  of  the  service 
that  the  community  requires  at  reasonable  rates.  This  does 
not  mean  that  excessive  capital  at  the  outset  of  an  enter- 
prise can  be  justified  or  approved,  nor  that  capital  unduly 
accumulated  during  the  vicissitudes  of  business  and  resulting 
frctm  bad  management  or  other  causes  over  which  the  public 
liad  no  control,  is  necessarily  entitled  to  recognition  in  es- 
tablishing rates.  But  it  cannot  be  overlooked  that  what- 
ever is  done  in  the  present  case  is  for  the  future  and  that  the 
effort  is  to  correct,  as  far  as  possible,  the  errors  of  the  past 
and  still  leave  tiie  Company  in  a  position  to  meet  its  obliga- 
tions under  conditions  which  will  be  just  and  fair  to  it  and 
its  customers. 

On  behalf  of  the  Complainants  it  is  contended  that  the 
capital  of  the  Consolidated  Gas,  Electric  Light  and  Power 
Company  is  greatly  inflated ;  that  a  considerable  part  of  it  is 
not  entitled  to  any  return;  that  the  Company,  inasmuch  as 
it  is  getting  a  return  upon  inflated  capital,  is,  therefore,  earn- 
ing too  much  money,  and  that  a  fair  rate  of  return  upon  the 
fair  value  of  its  property  does  not  justify  the  present  charges 
for  service  and  they  should  be  reduced. 

These  contentions  of  the  Complainants  are  strenuously 
combated  by  the  Company,  and  we  are  confronted  with  the 
necessity  of  determining,  according  to  our  best  judgment,  the 
rates  for  gas  and  electricity  in  the  City  of  Baltimore  which 
will  bo  just  and  reasonable  to  the  public  and  tbe  Company. 

C.\rrrALiz.\TioN. 

Tables  No.  1  and  No.  2  taken  from  the  brief  of  Complain- 
ants' Counsel,  show  succinctly  the  corporate  history  of  the 
ComiMiny,  and  its  outstanding  obligations  as  of  June  30th, 
1911.  and  June  30th,  1912. 
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It  may  be  assumed  as  a  fact  in  all  corporate  financing  that 
the  stock  and  bonds  will  exceed  the  physical  value  of  the 
plant  when  it  is  completed  and  ready  for  hnsiness  and  before 
the  processes  of  depreciation  have  set  in.  This  is  necessarily 
so,  because  a  number  of  legitimate  outlays  have  been  made 
which  are  properly  chargeable  to  capital  account;  and  in  a 
case  where  it  was  evident  that  good  business  judgment  and 
economy  in  constrnction  were  exercised,  and  that  securities 
had  been  issued  for  actual  value  only,  some  intangible  values 
could  be  allowed  without  exciting  criticism.  But  it  is  ap- 
parent from  the  testimony  in  this  case  that  such  a  condition 
does  not  prevail  in  the  affairs  of  the  respondent  Company. 
For  example,  the  Consolidated  Gas  Company  of  1880  was  a 
merger  of  the  Gas  Light  Company  of  Baltimore  (chartered 
in  1816),  and  the  Peoples  Gas  Company  (chartered  in  1860), 
and  the  Consumers'  Mutual  Gas  Light  Company  (chartered 
in  1876).  The  combined  capital  (stock  and  bonds)  of  these 
Companies  at  the  time  of  consolidation  amounted  to  |8,300,- 
000.00.  Assuming  that  this  amount  of  capital  represented 
actual  legitimate  investment,  it  is  inconceivable  that  the 
mere  execution  of  the  consolidation  papers  could  have  in- 
creased the  investment  in  either  tangible  or  intangible  prop- 
erty values  to  the  extent  of  $1,300,000.00.  But  it  appears 
as  a  matter  of  fact  from  the  statement  of  actual  investment 
as  shown  by  the  books  of  the  Company  (Ford,  Bacon  & 
Davis  Appraisal,  page  42)  that  the  physical  value  at  that 
time  was  $4,776,922.00,  which  shows  that  the  old  securi- 
tie8.exceeded  the  apparent  investment  by  the  sum  of  $3,523,- 
078.00,  or  73.75%.  The  apparent  investment  was  less  than 
50%  of  the  new  securities.  Even  upon  the  assumption  that 
the  estimate  of  Pord,  Bacon  &  Davis  covered  only  the  value 
of  units  installed,  without  allowance  for  overhead  expenses, 
it  is  manifest  that  a  considerable  over  issue  of  securities 
had  taken  place  before  the  consolidation,  some  part  of  which 
may,  perhaps,  be  accounted  for  by  discount  on  bonds  and 
abandoned  and  obsolete  property,  of  which,  however,  we 
have  no  record;  and  the  over  issue  was  increased  in  the 
consolidation,  to  the  extent  of  $1,300,000.00, 
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The  same  condition  obtained  in  the  subeeqaent  consoli- 
dations of  1888, 1899  and  1905-6.  The  final  result  is  that  in 
adjusting  the  interests  of  the  secnritj'  holders  of  the  rarioos 
companies  there  was  an  increase  of  f  9,85U,638.U0  which  does 
not  represent  actnal  investment  in  any  form,  if  we  assnuie 
that  the  securities  oQtstauding  before  the  cousolidationg  rep- 
resent the  coHt  of  the  properties — an  assomption  which  is 
very  liberal  to  the  Company. 

In  the  view  we  take  of  this  case  we  do  not  think  it  is 
necessary  to  follow  in  detail  the  figures  of  the  consolidations, 
but  the  consolidation  of  the  Electric  Companies  in  1905  pre- 
sents some  features  which  cannot  be  wholly  ignored.  The 
outstanding  shares  of  common  stock  which  the  promoters  of 
the  consolidation  owned  in  the  constituent  companies 
amotiQted  to  (8,174,050.00  par  ralne,  and  there  was 
issued  in  exchange  for  this  common  stock,  new  common 
and  preferred  stock  and  new  bonds  aggregating  (18,- 
361,000.00  par  value,  an  increase  in  the  par  value  of 
the  outstanding  securities  of  110,186,950.00,  which  rep- 
resented no  property  value  whatever,  and  of  this  increase 
96,361,000.00  consisted  of  bonds  which  created  a  fixed  annual 
chai^  upon  the  revenues  of  the  Company  which  has  been 
paid  ever  since.  In  the  final  consolidation  in  1906,  when 
the  Gas  Company  was  actually  merged  with  the  Electric 
Company,  there  was  a  decrease  in  the  outstanding  stock  of 
93,547,880.00  par  value,  which  left  a  net  inci-ease  in  out- 
standing securities  resulting  from  both  consolidations  of 
(6,639,070.00.  While  the  stock  was  decreased  by  the  amount 
above  stated  the  (6,361,000.00  increase  in  bonds  issued  in 
1905  were  further  increased  to  (7,102,000.00,  all  of  which 
are  still  outstanding.  The  increase  resulting  from  former 
consolidations  brings  the  total  increase  in  the  par  value  of 
ontstanding  securities  up  to  (9,850,638.00,  of  which  (9,672,- 
000.00  now  consists  of  bonds,  and  this  without  reference 
to  the  actual  investment  which  these  securities  are  sup- 
posed to  represent. 

It  is  strenuously  a^ued  by  counsel  for  the  Company  that 
these  increases  were  justified  as  the  only  means  of  getting 
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rid  of  iotolerable  conditions  resulting  from  competition,  not 
only  as  to  the  gas  service  in  1880  and  1888,  but  also  tixK 
discomfort  and  expense  to  tUe  public  growing  out  of  the 
disruption  of  tlie  streets.  As  to  the  electric  division,  however, 
neither  of  these  features  was  so  pronounced,  and  compe- 
tition had  not  been  a  serious  disturbing  factor  for  some 
jears  prior  to  1906  in  the  electric  division,  and  had  been  al- 
together removed  from  the  gas  division  for  eighteen  years. 
We  realize  that  the  problem,  viewed  from  the  financial  stand- 
point, was  a  difficult  one  to  solve,  and  it  may  be  that  under 
the  conditions  existing  at  the  time,  with  no  supervisor^' 
body  to  check  the  tendency  to  recoup  losses  through  the 
increase  of  securities,  and  uof  so  much  as  a  hint  of  a  legis- 
lative rule  on  the  subject,  over-capitalization  was  inevitable 
— and  probably  to  the  extent  that  it  was  thought  the  public 
patience  would  bear.  Certainly  the  consolidation  upon 
proper  terms  was  desirable  from  the  standpoint  of  the  con- 
sumer and  the  community  at  large,  for  it  was  not  to  be 
expected  that  in  the  fierce  contention  of  the  gas  companies 
for  supremacy — doubtless  with  the  hope  of  ultimate  monop- 
oly— either  money  or  effort,  beyond  urgent  necessities,  would 
be  expended  to  produce  the  efficiency  which  a  decent  regard 
for  the  interests  and  rights  of  the  public  demand.  However 
this  may  be,  the  action  then  taken  in  regard  to  financing 
the  consolidations  would  not  have  been  approved  by  this 
Commission  or  by  any  body  of  impartial  men  who  had  investi- 
gated the  facts  and  had  authority  to  control  the  situation. 
And  we  are  not  prepared  now  to  say  that  tliere  is  any  obliga- 
tion on  the  Commission,  growing  out  of  the  conditions  that 
forced  the  consolidations,  to  recognize  that  action  as  a  just 
and  equitable  investment  upon  which  rates  for  service  should 
be  based. 

Early  losses  in  both  the  gas  and  electric  divisions  are  urged 
as  proper  items  for  capitalization,  especially  where  the  losses 
have  lMH;n  caused  by  competition  which  the  public  not  only 
permitted  but  encouraged.  But  there  are  two  sidea  to  this 
aspect  of  the  subject.  The  public  is  not  apt  to  quarrel  with 
service  which  is  in  the  main  satisfactory — and  was  probably 
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less  ao  in  the  early  days  of  gas  corporaHons — and  while  there 
doubtless  were  some  interests  jealous  of  tlie  success  of  the 
pioneer  company  and  anxious  to  share  its  &eld  or  profit,  it 
may  well  be  that  its  attitude  toward  the  public  and  its  efl'orts 
to  serve  were  such  as  to  create  a  feeling  of  discontent  and  re- 
sentment and  open  the  door  to  competition.  In  other  words, 
in  the  absence  of  proof  of  the  causes  which  led  to  the  forma- 
tion of  the  rival  enterprise,  it  is  unfair  to  charge  the  public  of 
that  day  with  the  whole  responsibility  for  competition  and  to 
place  all  of  the  resulting  burden  upon  the  shoulders  of  the 
public  of  to-day.  ■  Moreover,  the  possibility  of  competition 
was  one  of  the  risks  which  capitalists  of  those  days  knew 
they  must  face,  and  for  a  very  considerable  period  of  time 
rate  wars  in  all  kinds  of  public  service  corporations  were 
common  occurrences  for  which,  in  the  long  run,  the  public 
paid  an  enormous  price. 

If  we  were  dealing  with  a  case  in  which  the  affairs  of  a  cor- 
poration were  matters  of  record  from  the  beginning  and  the 
losses  were  known  to  be  such  only  as  resulted  from  the  indis- 
position of  a  community  to  change  from  old  to  new  methods, 
some  means  of  recoupment,  either  by  conservative  capitaliza- 
tion or  by  ao  allowance  in  rates  which  would  by  degrees  pay 
the  passed  dividends,  might  be  permitted.  This  was  geuerally 
the  condition  with  which  the  Bailroad  Commission  of  Wis- 
cottsin  dealt  in  the  cases  upon  which  the  respondent  Company 
herein  relies.  We  are  asked  to  do  so  upon  what  seems  to  us 
to  be  insufficient  evidence  to  justify,  upon  the  ternia  stated, 
the  claim  which  has  been  urged  with  so  much  ability  and 
earnestness. 

But  even  if  we  were  inclined  to  follow  the  precedent  set  in 
some  States  upon  this  feature  of  intangible  values,  we  should 
fitiil  feel  obliged  to  regard  the  successive  increases  in  capital 
resulting  from  the  several  consolidations,  and  to  the  extent  to 
which  they  are  reflected  in  bonds  and  protected  by  law,  as  an 
offset  to  early  losses,  if,  indeed,  those  increases  were  not  in- 
tended to  be,  as  we  have  intimated,  for  tliat  purpose. 

It  will  be  necessary  to  recur  to  the  subject  of  capitalization 
in  a  sabBequent  section  of  this  opinion,  but  we  thought  it 

r     ,.,.du  CaK")<^Ic 


i 


168  Mabyland  Public  Sbbvicb  Comuission. 

best  to  state  this  general  conclasion  at  the  outset,  as  it  may 
aid  us  as  the  discussion  proceeds. 

Kepboduction. 

For  reasons  which  will  appear  later,  we  do  not  think  it  nec- 
essary to  go  into  an  elaborate  analysis  of  the  appraisal  of  the 
Company's  pi-operty  made  by  Ford,  Bacon  &  Davis  and  of  the 
criticisms  of  that  appraisal  made  by  Professor  Bemis  and  Mr. 
Scott  The  cost  of  reproduction  new  of  the  Company's  plant 
is  one  of  the  tests  of  fair  value  applied  by  the  Supreme  Court 
in  the  much  overworked  case  of  Smyth  vs.  Ames  (169  U.  S., 
466),  which  is  itself  by  no  means  so  free  from  olwcurity  as  to 
be  an  infallible  guide  in  rate  cases.  The  fact  is,  that  apprais- 
als of  this  kind  are  of  comparatively  recent  origin,  and  have 
been,  to  some  extent  at  least,  the  outgrowth  of  public  regula- 
tion, and  practically  nothing  has  been  done  to  establish 
a  method  or  plan  upon  which  they  shall  be  made.  The  re- 
sults derived  from  them  depend  largely  upon  the  point  in 
view,  the  training,  the  economic  education  and  preconceived 
notions  of  the  appraisers  and  the  purpose  to  be  accomplished 
by  their  work.  They  have  a  value  as  checks  upon  the  in- 
formation derived  from  other  sources,  but  it  is  safe  to  say 
that  in  large  and  complicated  matters,  such  as  we  are  deal- 
ing with  here,  conclusions  based  upon  the  findings  of  con- 
tending expert  appraisers  alone  would  be  little  better  than 
a  guess  at  the  true  value  of  a  given  property.  In  this 
case,  we  have  extreme  views  upon  both  sides,  each,  no 
doubt,  honestly,  arrived  at,  and  both,  certainly,  adroitly 
maintained.  If  estimates  of  the  cost  of  reproduction  new 
are  to  be  a  feature  of  investigations  made  by  regulating 
bodies,  those  bodies  must,  in  order  to  accomplish  satisfactory 
results,  establish  some  sort  of  standard  along  the  lines  of 
rules  for  uniform  accounting,  as  guides  in  making  sach 
estimates.  The  formulation  of  such  a  standard  presents 
many  difficulties  and  an  inflexible  rule  as  to  details  is  im- 
practicable; but  such  matters  as  contractors'  and  sub-con- 
tractors' profits,  promotion,  discount  on  securities  and  over- 
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head  charges  generally,  about  which,  oanall;  the  fiercest 
contest  is  waged,  maj'  well  engage  the  serious  attention  of 
commissions  as  a  step  toward  the  saving  both  of  time  and 
money — to  say  nothing  of  vexation — expended  in  iuvesti- 
gations. 

The  Ford,  Bacon  &  Davis  estimate  of  the  cost  of  reprodnc- 
tion  new  is,  of  course,  based  apon  the  conditions  that  exist 
to-day,  except  that  it  supposes  llaltimore  to  be  without  gas 
and  electric  plants,  and,  therefore,  provides  for  contingencies 
which  might  be  encountered  in  an  entirely  new  field,  which 
experiences  elsewhere  suggest  as  proper  matters  to  guard 
against.  The  conditions  under  which  the  supposed  new 
plants  are  assumed  to  be  constructed  never  did  exist  and, 
in  all  probability,  never  will  exist  in  any  city  of  the  size  and 
importance  of  Baltimore.  The  inventory  leaves  nothing  to 
be  desired  in  matters  of  detail,  but  we  are  led  to  believe  from 
&e  testimony  that  in  pricing  the  inventory  the  Company's 
books  were  relied  upon  to  a  considerable  extent,  and  that 
incidentals,  contractors'  profits,  etc.,  were  included  in  the 
book  costs  upon  which  overhead  charges  were  duplicated, 
thus  largely  increasing  the  final  figures.  In  the  following 
table  the  various  estimates  are  given  in  condensed  form. 
The  first  two  columns  are  the  estimates  made  for  the  Com- 
pany by  Ford,  Bacon  &  Davis  and  Howard  Bruce  for  the 
Gas  Division,  and  Ford,  Bacon  &  Davis  and  W.  H.  Blood, 
Jr.,  of  Stone  &  Webster,  for  the  Electric  Division,  columns 
three  and  four  are  the  estimates  of  James  B.  Scott  and  Ed- 
ward W.  Bemis  for  both  divisions,  made  for  the  Complain- 
ants. The  Bruce  estimate  contains  no  allowance  For  pre- 
llminaiy  o^ianiEation  of  the  Qas  Division.  If  the  Ford, 
Bacon  &  Davis  allowance  for  this  item  were  included,  tlie 
Bruce  estimate  would  total  117,738,296.00.  In  items  2  and 
7  Bemis  includes  items  5  and  10  in  the  other  columns. 
Blood's  estimate  consists  entirely  of  a  check  of  the  overhead 
allowances  of  Ford,  Bacon  &  Davis  in  the  Electric  Division. 
The  estimates  of  land  values  (item  1)  were  made  by  Caughy 
for  the  Company,  and  Lindsay  for  the  Complainants. 
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It  should  be  noted  that  the  Ford,  Bacou  &  Davis  appraisal 
was  made  for  the  Company  for  use,  among  other  things,  in 
cases  which  might  come  before  the  Public  Service  Commission 
for  investigation.  Work  on  the  appraisal  was  begun  in  the 
spring  of  1910,  shortly  after  the  organization  of  the  Conunis- 
gion,  and  is  made  up  as  of  December  31st,  1910.  It  proceeds 
upon  the  theory  of  the  construction  new  of  the  entire  proper- 
ties of  the  Company,  and  assumes  that  a  General  Contractor 
would  be  employed  to  push  the  work  to  completion  in  two 
and  a  half  to  three  years.  It  embraces  elaborate  plans  for 
preliminary  organization,  and  provides  this  for  both  the 
gas  and  electric  divisions,  although  both  properties  are  owned 
by  one  Company. 

Taking  up  those  features  of  the  appraisals,  which  seem  to 
require  review,  we  And  that  Ford,  Bacon  &  Davis  adopt  the 
estimate  of  Mr.  Caughy,  and  Mr.  Scott  adopts  that  of  Mr. 
Lindsay,  and  a  comparison  shows: 

Caughy.  Lindsay. 

Gas  Land  used 11,072,879  f  910,034 

Gas  Land  not  used 359,298  387,183 

Electric  Land  used 611,382  417,558 

Electric  Land  not  used 4,000  4,000 
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J2,047,559     11,718,775 


The  difference  of  |328,784  in  these  estimates  is  mainly  due 
to  the  different  methods  pursued  by  the  appraisers,  Caugliy 
estimating  what  he  thought  it  would  cost  the  Company  to 
obtain  the  properties  at  the  present  time  and  nnder  tlie  con- 
ditions of  hold  up,  etc.,  which  it  might  encounter  in  its 
dealings.  Lindsay  estimated  the  market  value,  and  as  to 
that  he  and  Caughy  were  in  practical  agreement.  AVe  think 
Lindsay's  is  the  proper  valuation.  Scott  rejects  the  land  not 
nsed.  To  some  extent  this  land  is  used  by  the  Company,  in 
connection  with  the  buildings  thereon,  for  storage  purposes, 
while  other  portions  of  it  are  rented  out  and  produce  a 
revenue.  A  majority  of  the  Commission  tliiuk  that  it  should 
be  included  in  the  appraisal.  „,^,„^^,  ,^  Gooj^lc 
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In  structures  used  ve  adopt  the  figures  of  Liudsa;,  and  for 
tlie  reasous  assigned  in  relation  to  land  not  used,  we  allow 
structures  not  used. 

Items  3  and  8  in  ttie  table  are  those  iu  which  the  widest  dif- 
ferences exist  between  the  several  estimates.  They  include 
for  the  two  diyisions  incidentals,  sub-contractors'  profits  and 
expenses,  general  contractors'  expenses  and  profits,  engineer- 
ing and  superintendence,  interest  and  taxes  during  construc- 
tion, legal  expenses,  permanent  organization  expenses  and 
preliminary  organization  expenses.  The  totals  are,  for  the 
gas  division,  Ford,  Bacon  &  Davis,  1 5,792,538.00,  Scott,  ?!,- 
706,966.00,  and  for  the  electric  division,  J'ord,  Bacon  & 
Davis,  (4,293,146.00,  Scott,  $986,301.00.  Scott  eliminates 
from  the  Ford,  Bacon  &  Davis  estimate  general  contractors' 
profits  and  preliminary  organization,  which  amount  to  ^2,- 
816,191.00  in  the  gas  division,  and  f  2,094,089.00  in  the  electric 
divisiou. 

The  items  of  preliminary  organization  include : 

(1)  Time  and  expense  securing  rights  and  organizing,  (2) 
cost  of  obtaining  capital,  (3)  interest  on  (1)  and  (2)  during 
construction  period,  (4)  cost  of  consolidating  gas  and  electric 
divisions.  For  the  gas  division  the  allowance  is  11,949,748.00, 
or  12  per  cent,  of  total  value,  18.36  per  cent,  of  land  and  struc- 
tures, and  21.22  per  cent,  of  structures  alone,  as  ascertained 
by  them.  In  the  electric  division  the  allowance  is  f  1,434,- 
672.00,  or  12.68  per  cent,  on  total  value,  19.8  per  cent,  on  land 
and  structures,  and  21.62  per  cent,  on  structures  alone.  For 
the  two  divisions  the  allowance  is  $3,384,422.00,  or  12.35  per 
cent,  of  the  total  value,  19  per  cent,  of  land  and  structures, 
and  21.39  per  cent,  of  structures  alone.  Inasmuch  as  we 
are  considering  reconstruction  new,  we  think  Mr.  Scott  erred 
in  excluding  altogether  an  allowance  for  preliminary  or- 
ganization. A  scheme  so  large,  involving  an  expenditure 
of  many  millions  of  dollars,  could  not  be  brought  to  the 
point  of  beginning  construction  without  spending  a  con- 
siderable sum  of  money  in  the  preliminary  steps.  But  where 
the  valuation  is  made  upon  an  entirely  new  plant,  it  must 
be  aasumed  that  a  new  Company  would  undertake  the  woirk, 
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and  that  tbe  preliminary  expenses  woald  be  materially  re- 
daced,  as  two  Companies  would  hardly  be  formed  for  the 
mere  purpose  of  consolidation.  Where,  however,  a  monopoly 
erietB,  and  the  field,  as  in  this  case,  is  an  inviting  one,  the 
risk  of  the  enterprise  is  reduced  to  the  minimum — ^unless 
it  is  considered  that  a  community  that  lived  until  the  year 
1913  without  either  gas  or  electricity  offered  no  field  at  all 
for  investment  in  such  utilities.  At  all  events,  we  con- 
sider the  allowance  too  high,  and  that  an  allowance  of  50  per 
cent,  of  the  aggregate  for  preliminary  organization  would 
be  ample. 

The  extent  to  which  the  base  costs  used  in  the  appraisal 
taken  from  the  Company's  books  carry  "Foree  Account"  con- 
struction, which  carries  general  contractors,  sub^iontractors 
and  incidentals  cannot  be  accurately  computed,  but  such 
items  aggregating  f  4,167,844.00  of  actual  cost  to  the  Com- 
pany were  found  by  Mr.  Murrie  and  Mr.  Scott,  which  Ford, 
Bacon  &  Davis  took  as  base  costs  and  up(Hi  which  they  made  a 
further  allowance  of  ^1,189,942.00,  or  28.5  per  cent,  for  con- 
tractors and  incidentals.  This  amount  must  be  deducted, 
of  which  1598,606.00  belongs  to  the  gas  division,  and  $599,- 
336.00  belongs  to  the  electric  division. 

A  majority  of  the  Commission  holds  that  as  between  a  gen- 
eral contractor  and  sub-contractors  the  general  contractor 
shoald  be  retained,  and  consequently  the  allowance  for  the 
sub-contractors  is  deducted. 

The  snm  of  these  deductions  is  $2,780,553.00  for  the  gas  di- 
vision and  12,353,023.00  for  the  electric  division,  a  total  of 
15,133,576.00. 

Ford,  Bacon  &  Davis  do  not  deduct  anything  for  deprecia- 
tion, for  the  reason  that,  in  their  judgment,  the  adjustment  of 
■  the  property,  the  elimination  of  "many  elements  of  accident 
that  exist  in  the  first  aggregation  of  an  apparatus  that  goes 
to  make  np  a  plant,"  and  the  excellent  maintenance  of  the 
Company's  plant,  offset  the  actual  depreciation  that  may  have 
accrued.  We  think  there  is  something  in  this"  view,  but  there 
is  nothing  in  the  case  from  which  we  can  estimate  the  appre- 
ciated values  as  an  offset  to  depreciation  except  the  opinions 
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of  Mr.  Uebelacker  and  Mr.  Wagner.  Tliere  is  no  doubt  that 
the  property  is  n-eil  maintained  and  thorougblj  efficient, 
wtiich  indicates  that  the  actual  depreciation  is  not  as  great 
as  the  life  tables,  which  are  largely  made  up  of  averages, 
may  figure  out.  We  think  it  should  not  exceed  the  amount 
figured  out  by  Dr.  Bemis  as  "accrued  depreciation,"  which 
is  ¥2,016,096.00.    The  result  of  ail  this  is: 

Ford,  Bacon  &  Davis  Appraisal f  27,485,102.00 

Deductions    $5,133,576.00 

Depreciation     2,016,096.00 

7,149,672.00 


120,335,430.00 
Additions  to  June  30th,  1912 1,081,984.00 


121,417,414.00 


It  is  frankly  confessed  that  there  are  elements  of  uncer- 
tainty in  this  finding,  growing  out  of  similar  elements  in  the 
rival  appraisals,  and  the  Commission  was  without  the  means 
to  pursue  further  investigation  after  the  bearings  closed. 
There  is,  however,  a  provision  of  the  law.  Section  30,  bearing 
upon  the  subject  of  valuations,  which  will  be  considered 
presently,  which  probably  rendered  such  further  investiga- 
tion unnecessary  in  arriving  at  a  determination  of  rates. 

Easements. 

A  subject  of  contention  in  the  trial  of  the  case  was  the 
valuation  of  the  easements  owned  by  the  Company  in  the 
streets  of  Baltimore  and  which,  for  the  purposes  of  taxation, 
are  assessed  at  $5,000,000.00.  The  counsel  for  Complainants 
contended  that  the  easement  was  in  the  nature  of  a  franchise 
— in  fact,  grows  out  of  the  franchise — and  as  the  law  forbids 
the  capitalization  of  franchises,  it  is  not  proper  to  include 
this  value  in  a  rate  case  as  an  item  upon  which  the  Com- 
pany should  be  permitted  to  earn  a  return,  especially  as 
no  money  was  paid  for  it  and  it  does  not  represent  actual 
investment. 
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Goanael  for  the  Company  contended,  ou  the  contrary,  that 
the  Court  of  Appeals  having  decided  that  the  easement  is  real 
property,  and  a  value  of  |5,000,000.00  having  been  placed 
upon  it  for  the  purposes  of  taxation,  it  was  properly  included 
in  the  assets  of  the  Company  as  property  upon  which  it  is  en- 
titled to  earn  a  return. 

The  matter  was  referred  to  the  General  Counsel  of  the 
Commission,  who,  in  a  careful  opinion  iiled  in  the  case  sus- 
tains the  contention  of  the  Company. 

In  the  judgment  of  the  Commission  the  opinion  of  the  Gen- 
eral Counsel  should  prevail,  but  one  of  the  members  is  not 
free  from  doubt  on  the  subject  It  is  not  deemed  necessary  to 
go  into  an  extended  discussion  of  it.  Nor  is  it  considered  of 
special  importance  in  determining  prices,  as  it  will  be  seen 
later  that  a  definite  amount  of  revenue  is  necessary. 

The  property  value  heretofore  found  is.  |21,417,414 
Value  of  easements    5,000,000 


4 


f  26,417,414 

Bonds. 

Section  30  of  the  Pnblic  Service  Commission  Law  clothes 
the  Commission  with  power  to  ascertain  the  fair  value  of 
property  of  any  corporation  sabject  to  the  provisions  of  the 
Act  and  used  by  it  for  the  convenience  of  the  public,  and 
provides: 

"Every  snch  valuation  shall  be  so  made  and  ascer- 
tained by  the  Commission  that  as  far  as  possible  it 
shall  not  disturb  the  value  of  bonds  of  any  of  said 
corporation  issued  prior  to  this  Act." 
This  provision  is  peculiar  to  the  Maryland  Law  and  has  no 
counterpart  in  any  law  for  the  regulation  of  public  service 
corporations  that  has  come  to  our  knowledge.     It  is  a  posi- 
tive direction,  binding  upon  the  Commission,    The  opposing 
contentions  are,  upon  the  part  of  the  complainants  that  "what 
the  I^dislatnre  meant  must  have  been  not  that  the  valuation 
but  the  rate  of  return  should  be  such  as  not  to  disturb  the 
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payment  of  the  intereat;"  and  on  the  part  of  the  CompaDj 
that  "as  far  as  possible"  the  value  of  the  bonds  as  property 
shall  not  be  distarbed. 

The  opinioD  of  the  (reneral  Counsel,  to  whom  the  qneetion 
was  referred,  sustains  the  Cktmpany's  contention,  and  in  thia 
view  we  fullj  concur.  In  addition  to  what  the  General  Coun- 
sel sajs  it  should  be  noted  that  the  proviso  is  contained  in 
the  section  of  the  law  which  provides  for  valuation  alone, 
and  could,  therefore,  have  had  no  direct  relation  to  either 
the  rate  of  return  or  the  rates  for  service. 

Exactly  what  the  expression  "as  far  as  possible"  means  is 
not  altogether  clear,  but  without  undertaking  to  speculate 
upon  possible  constructions  of  it,  it  is  safe  to  conclude  that 
in  the  absence  of  a  wide  discrepancy  between  the  ascertained 
value  of  the  property  and  the  par  value  of  the  bonds  issued 
against  it,  indicating  either  a  grossly  depreciated  condition 
or  unconscionable  Bnancial  operations,  the  bonds  should  be 
protected.  In  the  cases  supposed  it  might  be  that  a  rate  for 
service  high  enough  to  take  care  of  Axed  charges,  would  be 
so  excessive  as  to  make  it  impossible  to  protect  tlie  bonds 
without  at  the  same  time  opiwessing  the  public,  and  in  that 
case  the  public  interest  would  be  paramount. 

In  the  present  case  the  practical  question  in  this  connection 
is,  can  we  assume  the  par  value  of  the  bonds  to  be  the  value 
of  the  property  and  establish  a  rate  of  return  which  will 
provide  for  the  legitimate  needs  of  the  Company  and  at 
the  same  time  be  reasonable  to  the  public?  Or  (to  reverse  the 
proposition),  can  we  take  the  ascertained  value  of  the  prop- 
erty and  establish  rates  for  service  which  will  be  just  to  the 
public  and  at  the  same  time  provide  for  the  legitimate  needs 
of  the  Company?  This  is  the  problem  for  the  Commisaon 
to  solve. 

The  Cbbdit  of  thb  Company. 

It  was  strenuously  contended  by  the  Company  that  nothing 
should  be  done  that  would  tend  to  impair  its  credit,  and  tliat 
the  standard  established  by  financial  circles  requires  that  pob- 
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lie  Berrice  corporations  shoald  earn,  over  and  above  operating 
expenses  and  depreciation,  twice  tbe  amount  of  its  fixed 
charges  for  interest  npon  bonds.  That  the  credit  of  the  Com- 
pany should  be  maintained  goes  without  saying,  and  in  other 
parts  of  this  opinion  ve  have  shown  that  this  important  mat- 
ter has  been  kept  in  view.  As  to  the  other  point,  it  may  be 
stated  that  tbe  rales  governing  financial  operations  and  con- 
tended for  by  the  Company  emanate  from  thostt  who  control 
speculative  capital  as  dietingntshed  from  strictly  investment 
capital.  Furthermore,  the  demand  for  net  earnings  100  per 
cent,  in  excess  of  fixed  chaises  is  the  maximum,  and  Is  doubt- 
less placed  high  for  reasons  best  known  to  the  financiers, 
among  others,  perhaps,  the  price  at  which  corporations  can 
float  their  securities. 

Where  the  amount  of  stock  and  bonds  is  kept  on  a  basis  of 
fair  equality  which  would  certainly  stimulate  attention  on 
tbe  part  of  stockholders  and  directors  to  economical  manage- 
ment, so  high  a  standard  as  100  per  cent  excess,  would  not 
be  necessary,  and  in  fact  is  not  now  demanded  under  prevail- 
ing conditions,  by  a  number  of  reputable  banking  houses. 
The  conditions  suggested  would,  in  our  judgment,  tend  to 
attract  the  funds  of  those  persons  who  are  looking  for  per- 
manent investments  and  save  corporations  much  money 
which  is  now  lost  in  discounts  and  imposes  upon  the  public 
an  additional  burden  for  amortization. 

From  disclosures  in  the  course  of  the  hearings  this  seems 
to  be  the  goal  toward  which  the  present  management  of  the 
defendant  Company  is  working — as  evidenced  also  by  its 
obtaining  authority  from  the  Le^slature  to  issue  debenture 
stock — a  policy  which  has  our  approval  and  from  which, 
we  believe,  the  public  will  reap  substantial  benefit 

Thb  Fair  Bate  of  Bbtubn. 

The  rate  of  return  should,  primarily,  be  based  npon  the 
actual  investment  in  the  property  and  should  bear  some  re- 
lation to  the  rate  of  interest  allowed  by  law,  as  that  is  the 
l^lislative  standard  by  which  the  just  return  for  borrowed 
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money  is  fixed.  In  ordinary  transactions,  liowever,  a  fixed 
ratio  is  eatablislied  which  does  not  vary  with  the  circum- 
etances  of  the  borrower,  and  assuming  that  the  borrower  is 
solvent  the  payment  of  the  interest  is  certain.  But  in  the 
case  of  public  service  corporations,  whose  revenues  are  sub- 
ject to  fluctuations,  some  latitude  must  be  allowed  so  that  the 
deficits  of  one  year  may  be  made  good  from  the  largor  profits 
of  another  year  and  preserve  an  average  return  wlich  will 
be  fair  and  just  and  attract  capital  for  the  extension  and  im- 
provement of  the  corporations'  property.  This  supposes  a 
concern  whose  investment  is  conservative  but  ample  to  give 
good  service.  But  even  in  the  case  of  a  public  service  cor- 
poration whose  financial  history,  extending  over  many  years, 
is  characterized  by  practices  which  cannot  be  approved,  but 
which  cannot  be  repeated  under  the  regulation  to  which  it 
is  now  subjected,  some  consideration  must  be  given  to  this 
feature  of  the  case.  Whatever  is  done  now  must  bear  fruit 
in  the  future.  The  citizens  of  Baltimore  are  dependent  upon 
the  defendant  Company  for  two  of  the  prime  necessities  of 
modern  life,  and  its  extension  to  meet  the  growing  demand 
for  its  products  is  one  of  the  conditions  upon  which  the 
growth  of  the  city  and  the  multiplication  and  development 
of  its  industries  depends.  That  the  sins  of  over-capitaliza- 
tion impose  a  burden  upon  the  people  is  undeniably  true,  and 
they  cannot  be  too  strongly  condemned.  But  the  burden 
would  not  be  lightened,  but  made  heavier,  if  conditions 
should  be  imposed  upon  the  present  management  of  the  Com- 
pany, which  is  not  responsible  for  the  things  that  we  com- 
plain of,  which  would  seriously  impair  its  ability  to  meet 
the  just  demands  of  the  community  for  service. 

The  only  purpose  of  this  discussion  is  to  show  that  in 
applying  remedies  we  must  keep  in  mind  not  only  the  con- 
ditions which  we  are  striving  to  correct,  but  also,  as  far  as 
our  foresight  permits,  the  consequences  that  may  follow  from 
the  remedies  themselves. 

That  the  able  counsel  for  the  complainants  recognized  the 
force  of  the  foregoing  is  evident,  we  think,  in  the  quotation 
he  makes  (Brief,  page  208)   from  the  opinion  of  the  New 
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York  Public  Service  Commission,  First  District,  in  the 
Qaeen's  Boroagh  Gas  and  Electric  Company  case,  decided 
June  23, 1911,  as  follows : 

"Various  standards  have  been  suggested  for  deter- 
mining the  fair  rate  of  return.    The  one  which  in  our 
opinion  is  properly  applicable  to  this  case  is  that  the 
rate  should  be  such  that  investors  would  be  induced 
to  provide  the  funds  with  which  to  construct  and  ex- 
tend a  gas  and  electric  plant  within  the  area  in  ques- 
tion.    If  the  State  were  to  fix  a  rate  below  this 
standard,  capital  could  not  be  secured.    If  the  invest- 
ment were  made  before  the  State  acted,  the  original 
capital  might  be  forced  to  remain,  but  additional  capi- 
tal could  not  be  secured  unless  necessary  to  protect 
the  first  outlay." 
The  law  of  the  Btat«  under  which  this  Commission  acts, 
has  legalized  the  bonds  of  the  Company  issued  prior  to  the 
Act,  at  least  to  the  point  of  providing  for  the  payment  of  in- 
terest upon  them.    The  bonds  issued  since  the  consolidation, 
including  those  authorized  by  the  Commission,  have  been 
issued  in  accordance  with  the  strict  terms  of  the  mortgages 
securing  them  and  represent  actual  expenditures  for  exten- 
sions and  improvements,  and  are  not  assailed  in  these  pro- 
ceedings.   We  think  the  retnm  allowed  should  protect  them, 
and  we  think  it  can  be  done  without  imposing  rates  which 
are  oppressive  or  unreasonable,  and  which  will  compare 
most  favorably  with  rates  in  the  leading  cities  of  the  country. 
We  are  not  to  be  understood  as  agreeing  with  the  conten- 
tion that  a  rate  is  not  unreasonable  so  long  as  it  falls  short 
of  being  prohibitive,  or  that  the  earnings  of  the  corporation 
have  no  relation  to  rates  so  long  as  they  do  not  reach  the 
point  of  extortion;  and  we  wish  to  emphasize  this  by  re- 
peating that  the  legislative  standard  of  six  per  cent,  with 
some  margin  for  nncertainties  furnishes  a  rule  which  in  a 
general  way  should  be  controlling.    A  number  of  reasons 
might  be  given  for  this  opinion,  but  it  is  unnecessary  to  pro- 
long the  discussion.    It  is  enough  to  say  that  a  rate  that  barely 


i 


180  Maryland  Pubuo  Sbbvicb  Commission. 

escapes  the  level  of  confiaoatioQ  will  in  a  short  time  produce 
a  condition  of  squalor,  and  squalor  spells  inefficiency.  The 
rate  that  allows  returns  that  are  unreasonably  high  when 
compared  with  returns  from  other  useful  lines  of  business, 
in  time  produces  arrogance,  which  in  turn  arouses  hostility 
upon  the  part  of  the  public  that  may  lead  to  disastrous 
results. 

Thb  Nbbds  op  the  Company. 

The  first  step  in  determining  the  rates  for  service  is  to  fiud 
out  the  obligations  the  Company  must  meet  io  order  to 
carry  on  its  business  and  perform  its  duty  to  the  public.  For 
the  purposes  of  this  part  of  the  discussion  it  is  assumed  that 
any  change  Id  rates  will  take  effect  July  1,  1913,  and  the 
estimate  is  for  the  year  ending  June  30,  1914.  The  last 
complete  year  we  have  is  the  one  ending  June  30,  1912,  and 
the  percentage  of  increase  of  1912  over  1911  is  first  applied 
to  1913  in  order  to  obtain  the  amounts  upon  which  the  in- 
crease for  1911  should  be  computed.  By  this  process  we 
obtain  the  following  resnlt: 

Operating  Expenses  and  Taxes. ..-..%    3,046,288.00 
Increase  in  Price  of  Oil 206,925.00 

Total  Operating  Expenses (  3,253,213.00 

Fixed  Charges 1,651,063.00 

Reserve  for  Depreciation,  etc 500,000.00 

Contingencies 150,000.00 


f     5,554,276.00 


The  item  of  increase  in  the  price  of  oil,  included  in  opera- 
ting expenses,  requires  the  explanation  that  late  in  December 
the  Commission  received  from  a  Washington  Company  own- 
ing extensions  in  Maryland  territory,  a  petition  asking  leave 
to  file  a  revised  schedule  advancing  rates,  based  upon  the 
increase  in  the  price  of  oil,  and  information  obtained  from 
the  Consolidated  Company  was  that  the  proposed  advance 
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would  increase  the  coet  of  oil  consumed  bj  it  to  the  amount 
stated. 

Dedacting  the  operating  expenses,  we  have  a  remainder  of 
^,301,063.00  for  fixed  charges,  depreciation  and  contin- 
gencies, which  is  eqnivalent  to  8.7%  of  the  allowed  value  of 
the  property,  including  easements,  and  7.9%  of  the  par  value 
of  the  outstanding  bonds. 

In  addition  to  the  actual  need  for  this  amount  of  money 
(f5^54,276),  it  is  a  matter  of  evidence  in  the  record,  as  well 
as  of  general  knowledge,  that  the  Company  is  compelled  to 
enter  upon  large  financial  transactions  in  the  next  few 
months  in  order  to  take  np  its  floating  debt  and  to  refund 
13,000,000.00  of  bonds  maturing  July  1,  1913;  and  it  must 
also  be  in  a  position  to  finance  the  extensions  which  the 
growing  demands  of  the  city  require.  We  cannot  escape  the 
conclosion  that,  in  view  of  all  the  circumstances  surround- 
ing this  case — and  especially  justice  to  the  community  which 
OUT  order  is  to  aflfect — ^it  would  be  "penny  wise  and  pound 
foolish"  to  restrict  the  Company  by  a  radical  reduction  at 
oace  to  the  bare  means  of  subsistence,  when  a  small  allow- 
ance which  might  or  might  not  result  from  the  rates  for 
service  when  applied,  would  remove  all  appreheneion  of  poor 
service  to  consumers  and  of  loss  to  investors.  It  seems  to 
OS  that  this  is  the  kind  of  consideration  the  Legislature  had 
in  mind  when  it  provided  in  Section  37  that  "in  determining 
the  price  to  be  charged  for  gas  or  electricity  -the  Commis- 
sion may  consider  all  the  facts  which  in  its  judgment  have 
any  bearing  upon  a  proper  determination  of  the  question, 
although  not  set  forth  in  the  complaint  and  not  within  the 
allegations  contained  therein." 

Thb  BATsa 

In  view  of  what  has  just  been  said  about  the  needs  of  the 
Company,  a  number  of  calculations  have  been  made  to  ascer- 
tain a  rate  that  would  adequately  provide  for  them,  and 
looking  to  the  year  ending  June  30, 1914,  alone,  we  find  that 
rates  of  eighty  (80)  cents  net  per  1,000  cubic  feet  for  gas, 
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and  eight  and  a  half  (8^)  cents  primary  rate  per  K.  W.  H. 
for  electricity,  come  nearer  than  any  others  to  meeting  the 
conditi(Hi8  which  a  proper  regard  for  the  Bervice,  the  public 
and  the  Company  demand. 

In  ascertaining  revenue  ve  have  first  obtained  the  probable 
increase  in  sales  of  gas  and  electricity,  using  the  percentage 
of  increase  of  1912  over  1911  and  applying  it  to  1913  and 
1914.  On  the  salea  so  obtained  we  have  applied  the  rates 
of  80  cents  for  gas  and  S^A  cents  for  electricity.  The  result 
appears  as  follows : 

Revenue  from  gas  at  80  cents  net f  3,127,303.00 

Revenue  from  electricity  at  8^^  cents 
primary  rate 2,964,574.00 


16,091,877.00 
Operating  expenses  3,253,213.00 


Net  revenue  $2,838,664.00 

Fixed  charges |1,651,063.00 

Reserve  for  depreciation      500,000.00 

Contingencies 150,000.00 

2,301,063.00 


Balance |537,601.00 

It  appears  from  this  statement  that  the  balance  of  f537,- 
601.00,  which  is  obtained  by  close  figoring  on  expenses,  is 
about  two-thirds  of  the  amount  required  to  pay  dividends 
on  both  kinds  of  stock,  and  if  only  the  dividend  upon  the  pre- 
ferred stock  is  paid  from  the  balance,  the  remainder  would 
not  be  too  large  a  sum  to  carry  to  surplus.  On  the  other 
hand,  it  should  be  noted  that  in  the  estimated  revenue  no 
account  has  been  taken  of  the  increased  sales  which  may 
result  from  the  reduction  in  rates.  In  any  event  it  would  be 
some  months  after  the  reduction  becomes  effective  before 
increased  sales  would  be  reflected  in  revenue.  What  it  may 
be  is  a  mere  guess,  upon  which  it  would  be  dangerous  to 
base  extreme  action  by  the  Commission. 
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A  rate  of  75  cents  for  gas  would  have  provided  for  tlie 
bare  necessities  of  operation,  but  we  have  already  stated  the 
reason  why  we  think  a  lower  rate  would  be  unwise.  The 
sabject  was  fully  discussed  in  conference,  and  the  conclusion 
was  reached  that  while  we  might  safely  look  forward  to  a 
farther  reduction  at  no  distant  day,  it  might  seriously 
hamper  the  Company  and  impair  the  service  to  make  a  radical 
ent  at  one  blow.  This  is  the  policy  which  Commissions  have 
generally  pursued.  With  the  knowledge  we  now  have  of  the 
Company's  affairs,  we  can  certaiuly  maintain  such  super- 
vision as  will  enable  the  Commission  to  act  promptly  if  and 
when  the  conditions  justify  it 

Another  consideration  prompting  this  rate  is  that  it  af- 
fords what  we  consider  a  fair  basis  upon  which  the  "Sliding 
Bcale"  may  be  established,  which  a  lower  rate  might  have 
defeated  altogether.  We  believe  the  sliding  scale  offers  the 
best  solution  now  in  sight  for  the  regulation  of  rates  of  gas 
and  electric  corporations,  when  the  initial  rate  and  the 
capitalization  are  equitably  adjusted.  In  closing  their  brief 
the  counsel  for  the  Company  say :  "The  Company  is  now  pre- 
pared to  consider  with  this  Commission  auch  a  sliding  scale 
for  the  automatic  adjustment  of  charges  for  gas  and  elec- 
tricity and  the  dividends  to  be  paid  to  the  stockholders  of 
the  Company ;  this  scale  to  be  on  the  basis  of  the  present  rates 
for  gas  and  electricity  and  the  present  rates  of  dividends 
as  the  starting  point;  and  the  principle  of  automatic  adjust- 
ment being  a  division  between  the  public  and  the  stock- 
holders of  the  Company  of  the  future  surplus  earnings  of 
the  Company."  In  view  of  what  had  transpired  in  the  long 
and  vigorous  trial  of  the  ease,  the  Commission  did  not  feel 
that  it  could  then  take  up  the  subject  of  the  sliding  scale 
upon  the  terms  suggested  with  entire  justice  to  the  public. 
Upon  the  basis  of  the  rates  here  found  to  be  just  and  reason- 
able, the  Commission  will  be  glad  to  confer  with  the  Com- 
pany in  an  effort  to  adopt  the  sliding  scale  as  the  end  of 
costly  controversies  and  the  establishment  of  amicable  re- 
lations between  the  public  and  the  corporation,  and  it 
believes  that  such  adjustment  would  be  far  more  satisfactory 
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than  any  otber.  Should  efforts  in  this  direction  fail,  the 
remed;  of  farther  redactions  remains  to  l>e  applied. 

In  reaching  its  conclusions,  the  Commission  has  aTOided 
the  multitude  of  details  that  were  introduced  in  the  record 
and  necessarily  discussed  in  the  briefs  of  counsel,  and  con- 
fined itself  to  those  features  of  the  case  which  impressed  it 
as  controlling  the  question  of  rates — aud  has  endeavored  to 
compress  its  opinion  into  the  smallest  possible  compass.  The 
whole  case  has  been  studied  as  carefully  as  onr  limitations 
and  proper  attention  to  other  matters  before  the  Uommission 
permitted,  and  the  outcome  is  the  best  that  our  deliberate 
judgment  suggested. 

An  order  should  be  entered  in  accordance  with  the  findings. 

Cases  Nos.  175,176— Order  No.  1037. 

These  cases  being  at  issue  upon  complaints  and  answers 
on  file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  aud  tbings  in- 
volved having  been  had,  and  the  Commission  having,  on  the 
date  hereof,  filed  an  opinion  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  opinion  is  hereby  re- 
ferred to  and  made  a  part  hereof ; 

It  is  therefore,  this  thirteenth  day  of  January,  in  the  year 
nineteen  hundred  and  thirteen,  by  the  Public  Service  Com- 
mission of  Maryland, 

Ordered,  1.  That  the  Consolidated  Oas,  Electric  Light  and 
Power  Company  of  Baltimore  be,  and  is  hereby,  ordered  to 
put  into  effect  a  primary  rate  of  eight  and  a  half  (Sy^)  cents 
per  Kilowatt  liour  (SV^c.  per  K.  W.  H.),  with  a  minimum 
charge  of  one  dollar  per  month,  said  rate  to  become  effective 
on  and  after  the  first  day  of  July,  nineteen  hundred  and 
thirteen,  and  continue  in  force  until  the  further  order  of 
this  Commission. 

2.  That  said  Consolidated  Gas,  Electric  Liglit  and  Power 
Company  be,  and  is  hereby,  directed  to  revise  the  terms  and 
conditions  under  which  electric  current  is  supplied  to  its 
customers  under  the  several  schedules  now  on  file  with  the 
Commission,  to  conform  to  the  primary  rate  hereby  estab- 
lished, subject,  however,  to  the  approval  of  the  Commmsiopf^  i  , 
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Case  No.  177.— Order  No.  103a 

This  caae  being  at  issue  upon  complaints  and  answers  on 
file,  and  having  been  dnlj  lieard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on  the 
date  hereof,  filed  an  opinion  containing  its  findings  of  fact 
and  conclusion  thereon,  which  said  opinion  is  hereby  re- 
ferred to  and  made  a  part  hereof, 

It  is,  therefore,  this  thirteenth  day  of  January,  in  the  year 
nineteen  hundred  and  thirteen,  by  the  Public  Service  Com- 
mission of  Maryland, 

Ordered,  1.  That  the  Consolidated  Gas,  Electric  Light  and 
Power  Company  of  Baltimore  be,  and  is  hereby,  ordered  to 
pot  into  effect  a  rate  of  ninety  (90)  cents  gross,  and  eighty 
(80)  cents  net,  if  paid  within  ten  days  after  the  reading  of 
the  meter,  for  each  thousand  cubic  feet  of  gas  supplied  by 
it  to  its  customers  in  the  territory  now  served  by  it  or  that 
may  be  served  by  it  hereafter,  until  the  further  order  of  this 
Commission  in  the  premises,  said  rates  to  become  effective 
on  and  after  the  first  day  of  July,  nineteen  hundred  and 
thirteen. 

2.  That  said  ConsoIidat«d  Gas,  Electric  Light  and  Power 
Company  of  Baltimore  be,  and  is  hereby,  directed  to  file  with 
this  Commission  on  or  before  the  first  day  of  June,  nineteen 
hundred  and  thirteen,  a  schedule  of  wholesale  rates  for  gas 
based  upon  the  amount  consumed  for  power  and  other  pur- 
poses, which  rates  shall  be  subject  to  the  approval  of  the 
Commission,  and,  when  approved,  shall  become  effective  on 
said  flrst  day  of  July,  nineteen  hundred  and  thirteen. 
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NEW  YORK. 

Public  Service  Commission — First  District. 

In  the  Matter  op  the  Rehbabing  upon  the  Application 
OF  THE  New  Yobk  Railways  Company^  as  to  the  Obdee 
Made  bt  the  Commission  on  Febeuaet  27,  1912,  Rei^ 
atite  to  the  Plan  foe  Rboeoanization  of  the  Metko- 
pouTAN  Street  Railway  Company  and  the  Proposed 
Issue  op  Securetibs  in  Acoobdancb  Therewith. 

Case  No.  1305. 

In  the  Matter  of  the  Ordee'  Made  by  the  Commission  on 
February  3, 1912,  Relative  to  the  Plan  op  Reorgani- 
zation of  The  Third  Avenue  Railroad  Company. 

Case  No.  1181. 

Keocganuation  ol  Corporations — Extent  of  Commission's  Powera— 
Stock  Corp.'L.,  g§  9,  10,  Construed. — From  a  consideration  of  the  Provi- 
Bions  of  stock  Corp.  L.,  §g  9,  10,  and  the  decision  of  the  New  York  Court 
of  Appeals  in  People  ex  rel.  Third  Ave.  Ry.  Co.  v.  Commission  for  the  First 
District  (203  N.  Y.  299),  it  must  be  regarded  that  at  the  time  the  N.  Y.  Rys. 
Co.  was  organized  under  the  "reorganization  statute"  above  referred  to,  the 
Commission  had  the  power  only  to  determine  (1)  whether  the  proposed  stock 
and  bonds  were  to  be  issued  under  and  in  conformity  with  the  provisions  of 
the  statute,  (2)  whether  the  new  corporation  had  been  duly  organized  and  had 
become  vested  with  the  title  to  the  property  and  franchises  of  the  old 
corporation,  (3)  whether  the  plan  of  reorganization  was  being  carried  out, 
and  (4)  whether  the  total  par  value  of  the  new  securities  exceeded  the  total 
par  value  of  securities  of  the  company  to  whose  property  and  franchises 
it  had  succeeded,  and  any  new  money  contributed. 

Accounts  and  Funds — Amortization  of  Difference  Between  Par  Value 
of  SccuritieB  Called  For  by  Reorganization  Plan  and  Fair  Value  of 
Property — ^Powers  of  Commisuoo. — In  authorizing  the  issue  of  certain 
bonds  and  stock  by  the  N.  Y,  Rys.  Co.,  a  corporation  formed  under  Stock 
Corp.  L.,  g§  9,  10,  and  consenting  to  the  execution  and  delivery  o(  two 
trust  mortgages  to  secure  the  same,  the  Commission  found  that  the  face 
value  of  the  new  securities  exceeded  the  fair  value  of  the  property  and 
assets  of  the  new  corporation  by  as  much  as  $16,500,000,  and  that  the  se- 
curities were  therefore  to  be  issued  at  a  discount  of  that  amount  The 
Commission  therefore  made  an  Order  requiring  that  this  impaimtent, 
which  was  in  the  nature  of  a  discount  upon  securities,  should  be  amor- 
tized  by  the  annual   setting  aside  of  an   adequate  sum  out  of  the  com- 

"See  Commission  Leaflet  No.  3,  nage  29. 
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pan/s  income.  It  appeared,  bowerer,  from  the  Court  of  Appeals'  de- 
cision as  to  the  effect  of  the  statutes  in  force  at  the  time  the  N.  Y.  Rys. 
Co.  was  formed,  that  the  character  and  amount  of  securities  issuable  bj- 
SDch  a  corporation  were  such  as  might  be  agreed  upon  by  the  purchaser 
at  the  foreclosure  sale  and  the  creditors  to  whom  by  his  plan  he  gave 
recognition,  provided  only  the  aggregate  was  not  greater  than  the  amount 
of  the  securities  of  the  former  company  plus  any  cash  put  in,  and  that 
the  securities  as  to  face  amounts  were  authorized  entirely  withaiit  re- 
gard to  the  property  acquired  by  the  company  and  were  issuable  under 
the  authority  of  the  statute  and  not,  so  far  as  their  amount  or  character 
is  concerned,  under  any  real  control  of  or  dependence  upon  the  Public 
Service  Commission.  Held:  That  while  the  Commission  is  of  the  opin- 
ioD  that  the  N.  Y.  Rys.  Co.  ought  to  provide  a  fund  for  this  purpose,  nev- 
ertbeless,  upon  a  careful  reconsideration,  it  appears  that  the  Commission 
was  without  authority  to  require  the  deticiency  to  be  made  up  or  amortized. 

Acconnta  and  Funds — Paymcot  of  OperatinE  Expenses,  Depreciation 
Interest  and  Discount  Out  of  Income. — ^The  Mew  York  Court  of  Appeals 
has  many  times  held  that  operating  expenses  should  be  borne  out  of  in- 
come, and  that  depredation,  interest  and  discount  should  be  borne  out 
of  incorae  in  like  manner  as  operating  expenses. 

Accounts  and  Fonda— Chafing  of  Ontlaya  and  Crediting  of  Rece^ts 
to  Particnlar  Fonda— Powers  of  Commiaaion — P.  S.  C.  L.,  §  52,  Conatrued. 
—The  Commission  is  authorized  by  P.  S.  C  L.,  §  52,  to  prescribe  by  an 
Order,  after  a  hearing,  the  accounts  in  which  particular  outlays  and  re- 
ceipts shall  be  entered,  charged  or  credited,  even  though,  after  a  receipt 
or  expenditure  has  been  so  credited  or  charged  there  will  be  less  money 
shown  on  the  books  as  surplus  applicable  to  the  payment  of  dividends 
and  in  consequence  fewer  dividends  out  of  capital  will  thereafter  be 
paid. 

Acconnta  and  Ftmda — Reqtiiring  Reaerre  Fund  to  Provide  for  Hain- 
lenance,  Repairg,  Renewals  and  Depreciation — Order  Upheld  on  Rehear- 
ing,— Upon  full  reconsideration  of  the  Order  made  by  the  Commission 
■n  February  27,  1912,  requiring  the  establishment  of  a  reserve  fund  to 
pTOfide  for  maintenance,  repairs,  renewals,  depredation,  etc.,  the  Com- 
mission is  of  the  opinion  that  the  Order  is  within  the  power  of  the  Com- 
mission, is  fully  sustained  by  the  decisions  of  the  New  York  Court  of 
Appeals,  and  is  fully  justified  by  the  evidence  in  the  case. 

Hearings  closed  September  23,  1912.  Opinion  adopted  December  10, 
1912. 

OPINION. 

The  rehearing  in  Case  No.  1305  was  upon  the  application 
of  the  New  York  Railways  Company,  and  related  to  so  much 
of  the  Order  made  in  that  case  on  February  27,  1912,  as  re- 
quired the  establishment  of  certain  amortization  and  reserve 
fanda. 
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The  Order  referred  to  web  printed  at  page  125  et  seq.  of 
this  Tolmne. 

The  facta  in  relation  to  the  matter  appear  more  (nlly  in 
the  Opioion  adopted  at  the  time  the  Oirder  was  entered  and 
in  connection  therewith.  This  Opinion  is  reported  at  page 
113  et  seq.  ot  this  volume. 

The  Order  entered  by  the  Commission,  on  December  10, 
1912,  in  pursuance  of  the  rehearing,  provided  as  follows : 

"New  York  R^lways  Company,  intervener  herein,  having  presented  to  the 
Commission  its  petition  in  wridtig  dated  and  verified  March  29,  1912,  apply- 
ing for  a  rehearing  in  respect  to  the  mattert  determined  in  and  by  the  order 
of  the  Commission  made  and  verified  herein  February  27,  1912,  providing  for 
the  establishment  and  maintenance  by  said  company  (1)  of  a  fund  to  make 
up  ihe  difference  between  the  value  of  its  property  mortgaged  and  the  face 
value  of  bonds  issued  under  its  mortgages  and  the  par  value  of  stock  of  said 
company,  and  (2)  of  a  fund  for  maintenance  and  depreciation  accruing  on  and 
after  January  1,  1912,  and,  sufficient  reason  therefore  having  been  made 
to  appear,  the  Commission  having  by  order  made  and  filed  herein  April 
5,  1912,  granted  upon  said  petition  a  rehearing,  and  such  rehearing  having 
come  on  before  the  Commission,  Honorable  Milo  R.  Maltbie,  Commissioner, 
presiding,  the  said  New  York  Railways  Company  appearing  by  Richard 
Reid  Rogers,  Esquire,  and  William  M.  Coleman,'  Esquire,  and  the  Com- 
mission being  of  opinion  after  said  rehearing  and  a  consideration  of  the 
facts  herein  and  of  the  arguments  and  briefs  of  Counsel  for  said  Company 
that  said  order  is  in  part  unwarranted  by  law  and  should  l>e  changed  as 
hereinafter  set  forth,  it  is 

"Ordered,  that  said  order  of  the  Commission  made  and  filed  herein  Feb- 
ruary 27,  1912,  be  and  the  same  hereby  is  changed  to  read  as  follows : 

"Section  I.  Whereas,  an  application  dated  and  verified  December  27, 
1910,  was  made  to  the  Public  Service  Commission  for  the  First  District 
by  Alexander  J.  Hemphill,  Donald  Mackay,  Edward  H.  Ladd,  Jr.,  and 
Henry  Evans  as  a  committee  of  holders  of  General  and  Collateral  trust 
five  per  cent,  bonds  of  Metropolitan  Street  Railway  Company,  issued  under 
a  mortgage  made  by  said  Company,  and  dated  February  1,  1897,  to  Guaranty 
Trust  Company  of  New  York,  as  Trustee,  and  by  Edwin  S.  Marston,  Otto 
H.  Kahn,  William  P.  Dixon,  Robert  Y.  Hobden  and  Guy  E.  Tripp  'as  a 
committee  of  holders  of  the  four  per  cent.  Refimding  bonds  of  MetropdJtan 
Street  Railway  Company,  issued  under  a  mortgage  made  by  said  Com- 
pany, dated  March  21,  1902,  to  Morton  Trust  Company,  as  Trustee,  and  by 
Guy  E.  Tripp,  Otto  H.  Kahn,  William  P.  Dixon,  Edward  H.  Ladd,  Jr., 
Alexander  J.  Hemphill  and  Edwin  S.  Marston  as  a  Joint  Committee  acting 
for  and  on  behalf  of  the  said  five  per  cent,  bond  Committee  and  said  four 
per  cent  bond  Committee,  for  the  approval  of  the  Commission  to  a  certain 
plan  and  agreement  for  reorganization  of  the  Metropolitan  Street  Railway 
Company,  dated  October  1,  1910,  and  the  issue  of  securities  by  a  new  cor- 
poration in  accordance  with  said  plan  and  agreemetit,  and 
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"Wftereas,  thereafter  the  said  plan  and  agreement  bearing  date  October 
1,  I9i0,  was  modified  and  such  modified  plan  and  agreement,  dated  November 
29,  I9U,  was  presented  to  the  Commission  and  application  made  b>  said 
G03'  E.  Tripp  and  others,  constituting  said  Joint  Committee,  for  leave  to 
substitute  the  said  modified  plan  and  agreement,  dated  November  29,  1911, 
b  Ueii  of  said  original  plan  dated  October  1,  1910,  and  for  an  order  author- 
img  the  New  York  Railways  Company,  said  new  corporation  organized, 
ia  pursuance  of  said  plan  dated  November  29,  191 1,  to  issue  its  stock  and 
bonds  to  be  applied  and  distributed  in  accordance  with  said  plan  and  agree- 
ment of  November  29,  1911,  nametT: 

(17,500.000  per  value  of  stock, 

fllS^€8,100  face  value  of  its  Thirty- Year  First  Real  Estate  and  Refund- 
ing Mortgage  Four  Per  Cent  Gold  Bonds,  and 

$31^03.400  face    value  of   Thirty- Year   Adjustment   Mortgage    Five    Per 
Cent.  Income  Gold  Bonds,  and 

'Whereas,  the  said  new  corporation  has  been  duly  formed  and  created 
nnder  the  name  of  the  New  York  Railways  Company  under  the  Laws  of  the 
State  of  New  York,  and  has  been  allowed  to  intervene  and  become  a  party 
hereto  with  the  same  force  and  effect  as  if  it  had  been  one  of  the  original 
petiti<mers,  and 

"Whereas,  in  this  proceeding  a  petition  has  been  presented  by  said  New 
York  Railways  Company  for  the  consent  of  the  Commission  to  the  ex»- 
cution  and  issuance  by  said  Company  of  two  mor^ages  as  follows,  to  uit: 

A  first  real   estate  and   refunding  mortgage   dated  January  1,   1912,  to 
Guaranty  Trust  Company  of  tfew  Yoi^,  as  trustee; 

Ad  adjustment  mortgage  dated  January  1,  1912,  to  Farmers'  Loan  and 
Trust  Company,  as  trustee; 
and 

"Whereas,  after  hearing  and  inquiry  upon  said  application  herein  the  Com- 
mis^on  has  by  its  order  made  and  filed  herein  January  24th,  1912,  authorized 
lie  issue  by  said  New  York  Railways  Company  of  the  said  bonds  and  stock 
to  the  amounts  aforesaid  and  has  by  its  order  made  and  filed  February  27th, 
1912,  consented  to  the  issuance  and  execution  by  said  New  York  Railways 
Company  of  the  said  mortgages,  it  is  further  in  this  proceeding 

"Section  2.  Ordered,  that  the  New  York  Railways  Company  before  de- 
claring or  paying  any  dividend  on  its  shares  of  stock  or  interest  on  its  bonds 
secnred  by  said  adjustment  mortgage  shall  expend  or  set  aside  each  month  . 
be^nning  January  1st,  1912,  for  maintenance  and  depreciation  during  each 
month  a  sum  at  least  equal  to  twenty  per  cent,  of  its  gross  operating  revenue 
for  such  month,  and  if  this  account  is  not  expended  for  repairs  and  main- 
tenance within  that  month,  the  unexpended  portion  thereof  shall  be  credited 
as  of  the  end  of  that  month  to  the  account  'Accrued  Amortization  of  Capital,' 
b  acx:ordance  with  the  provisions  of  the  uniform  system  of  accounts  pre- 
scnbed  by  this  Commission  for  street  and  electric  railways. 

"Section  3.  Ordered,  that  this  order  take  effect  on  the  27th  day  of  Feb- 
ruary. 1912,  and  continue  in  force  until  otherwise  ordered  by  the  Commission 
and  that  within  ten  days  after  service  upon  it  of  a  copy  of  this  order,  said 
Company  notify  the  Commission  whether  the  terms  of  this  order  are  accepted 
and  will  be  obeyed"  .  -.  , 
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Id  connection  with  its  decision  in  tliia  case  the  Conunis- 
sion  also  made  an  Order  relatiTe  to  its  Order  of  February 
3,  1912,  as  the  amortization  and  reserve  account  of  The 
Third  Avenue  Railway  Company.  The  Opinion"  adopted  and 
Order  entered  by  the  Commission  on  that  date  will  be  foond 
on  page  51  of  this  volume.  In  so  far  as  the  Order  of  Feb- 
ruary 3,  1912,  was  contrary  to  the  decision  reached  in  the 
Opinion  adopted  in  pursuance  of  the  rehearing  as  to  the 
New  York  Railways  Company,  the  Order  of  February  3, 
1912,  was  modified,  by  an  Order  providing  as  follows : 

"The  Commission  having  made  and  filed  in  this  proceeding  among  other 
orders  a  certain  order  dated  and  filed  Febraary  3rd,  1912,  requiring  The  Third 
Avenue  Railway  Company  to  establish  and  maintain  (1)  a  fund  to  make  up 
the  difference  between  the  value  of  the  property  mortgaged  in  and  by  its 
mortgages  and  the  face  value  of  its  bonds  issued  under  said  mortgages  and 
the  par  value  of  stock  of  aaid  company,  and  (2)  a  fund  for  maintenance,  de- 
preciation and  renewals  accruing  on  and  after  January  1st,  1912,  and  the  Com- 
,  mission  having  thereafter  and  on  February  27th,  1912,  made  and  filed  a  like 
order  in  a  certain  proceeding  then  pending  before  the  Commission  entitled 
'In  the  Matter  of  the  Plan  for  Reorganization  of  the  Metropolitan  Street 
Railway  Company  and  the  Proposed  Issue  of  Securities  in  accordance  there- 
with, New  York  Railways  Company,  Inteivenor,'  and  the  said  New  York  Rail- 
ways Company  as  to  said  order  last  named  having  applied  for  and  had  a 
rehearing  before  the  Commission,  and  the  Commission,  after  consideration  of 
the  arguments  and  briefs  of  Counsel  for  the  New  York  Railways  Company 
therein  being  of  opinion  that  said  orders  are  in  part  unwarranted  by  law  and 
should  be  changed,  it  is 

"Ordered,  that  said  order  of  the  Commission  made  and  filed  herein  Feb- 
ruary 3rd,  1912,  be,  and  the  same  hereby  is  changed  to  read  as  follows,  to  wit: 

"Section  1.  Whereas,  an  application,  dated  and  verified  December  2nd,  1909, 
was  made  to  the  Public  Service  Commission  for  the  First  District  by  James 
M.  Wallace,  and  others,  composing  a  bondholders'  committee  of  bonds  issued 
under  the  first  consolidated  mortgage  of  The  Third  Avenue  Railroad  Com- 
pany, dated  May  ISth,  1900,  for  the  approval  of  the  Commission  to  a  certain 
plan  and  agreement  for  reorganization  of  The  Third  Avenue  Railroad  Com- 
pany, bearing  date  December  2nd,  1909,  which  plan  and  agreement  contem- 
plated, among  other  things,  the  formation  of  a  new  company  and  the  issue 
by  it  of  new  securities,  as  follows: 

$15,790,000  face  value  first  refunding  mortgage  fifty-year  four  per  cent 

gold  bonds,  dated  January  1st,  1910; 
$22,536,000  face  value  adjustment  mortgage  tifty-year  five  per  cent,  in- 
come gold  bonds,  dated  January  1st,  1910; 
$16,590,000  face  value  of  stock;  and 

"Whereas,  the  said  new  company  was  thereafter  duly  formed  and  created 
under  the  laws  of  the  State  of  New  York  under  the  name  of  The  Third 

•Printed  in  Commission  Leaflet  No.  3,  page  29. 
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Avenue  Railway  Company  and  was  allowed  to  intervene  and  to  become  a  party 
hereto,  with  the  same  force  and  effect  as  if  it  bad  been  one  of  the  petitioners; 

"Whereas,  in  this  proceeding  an  application  has  tieen  made  by  said  Third 
Avenue  Bailway  Company  for  the  consent  of  the  Commission  to  the  execu- 
tion and  issuance  by  said  Company  of  two  mortgages  as  follows,  to  wit : 
A  First  Kefunding  Mortgage  to  the  Central  Trust  Company  of  New 
York,  as  Trustee,  dated  December  20th,  1911, 

An   Adjustment  Income   Mortgage  to  United   States  Mortgage  and 
Trust  Company,  as  Trustee,  dated  December  20th,  1911, 

"Whereas,  after  hearing  and  inquiry  upon  said  applications  herein  the 
Commission  has,  by  its  order,  made  and  filed  herein  January  17th,  1912,  au- 
thorized the  issue  by  said  Third  Avenue  Railway  Company  of  the  said  bonds 
and  stocks  to  the  amounts  aforesaid,  and  has,  by  its  order  of  even  date  here- 
with, consented  to  the  issuance  and  execution  by  said  Third  Avenue  Railway 
Gimpany  of  the  said  mortgages : 

"Section  2.  It  is  Ordered,  That  The  Third  Avenue  Railway  Company, 
before  paying  interest  on  its  bonds  secured  by  said  adjustment  income  mort- 
gage or  paying  dividends  on  its  shares  of  stock,  shall  expend  or  set  aside 
for  maintenance,  depreciation  and  renewals  during  each  and  every  6scal 
year  during  the  term  of  forty-eight  years  from  January  1st,  1912,  a  sum  equal 
to  tventr  per  cent,  of  its  gross  operating  revenue  for  that  particular  year, 
and  if  this  amount  is  not  expended  for  said  purposes  during  any  one  year, 
then  at  the  end  of  such  year  the  unexpended  portion  thereof  shall  be  credited 
to  a  separate  depreciation  fund.  The  whole  or  any  portion  of  the  amount 
accumulated  in  such  fund  may  be  used  from  time  to  time  for  maintenance, 
repairs,  replacements  and  renewals  in  addition  to  the  annual  expenditures 
for  such  purposes  required  in  said  mortgages.  The  fixing  of  said  amount 
herein  as  the  minimum  amount  to  be  expended  or  set  aside  annually  for 
maintenance,  depreciation  and  renewals  shall  not  tie  held  or  considered  as 
kssening  or  limiting  in  any  way  the  Company's  obligation  to  expend  what- 
ever sum  or  sums  may  be  necessary  to  be  expended  for  such  purposes  in  order 
to  keep  the  railway  and  its  appurtenances  in  thorough  repair,  working  order 
and  condition  in  every  respect  and  at  all  times,  with  all  needful  renewals 
and  replacements,  as  provided  in  said  mortgages. 

"Section  3.  It  is  Ordered,  That  this  order  take  effect  on  the  3rd  day 
of  February,  1912,  and  continue  in  force  until  otherwise  ordered  by  the 
Commission,  and  that  within  ten  days  after  service  upon  it  of  a  copy  of  this 
order  said  Company  notify  the  Commission  whether  the  terms  of  this  order 
are  accepted  and  will  be  obeyed." 

The  farther  facts  as  to  the  present  proceeding  appear  in 
the  OpinioD  adopted. 

O.  G.  Semple,  for  the  Commission. 

James  L.  Quackenbush,  Alfred  Ely,  Richard  Reid  Rogers 
and  William  M.  Coleman,  for  the  New  York  Rail- 
ways Company.  ^^^,,^^^^  ^^  Googk 
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Theodore  Prince,  for  L.  M.  Prince  &  Company,  interested 
in  the  Becurities  affected. 

By  the  Commission:  The  New  York  Railways  Compan; 
lias  made  application  for  a  rehearing  as  to  provisions  in  one 
of  the  orders  of  the  CommissioD  made  in  this  proceeding. 
At  the  time  these  orders  were  made  the  amendment  of  the 
Public  Service  Commissions  Law  by  Chapter  289  of  the  Laws 
of  1912  bad  not  been  passed,  and  in  this  opinion  the  matters 
will  be  considered  as  if  that  amendment  had  not  been  made. 

There  was  prior  to  that  act  nothing  in  the  statutes  which 
required  the  Public  Service  Commission  to  approve  a  plan 
of  reorganization  or  that  it  should  be  submitted  to  tiie  Com- 
mission, but  incidental  to  every  plan  or  agreement  of  re- 
organization there  may  be  many  things  which  require  the 
approval  of  the  Commission,  for  example,  the  issue  of  stock 
or  bonds,  the  consent  to  new  mortgages,  the  transfer  of  prop- 
erty or  franchises,  the  acquisition  of  stocks  or  bonds  of 
otlier  railroads,  the  assignment  of  leases  or  operating  agree- 
ments and  possible  modifications  of  the  same.  Accordingly, 
when  an  application  for  the  approval  of  a  plan  or  agree- 
ment for  reorganization  was  presented  to  the  Commission, 
it  was  considered  that  the  petition  brought  before  the  Com- 
mission for  its  action  snch  things  included  in  the  plan  as  are 
required  to  be  or  which  may  be  submitted  to  the  Commission 
for  its  determination  or  approval,  and  it  mast  therefore 
be  assumed  that  when  applicants  present  such  a  plan  and 
agreement  and  ask  the  approval  of  the  Commission  to  the 
same  they  intend  thereby  to  submit  to  the  Commission  for 
its  approval  everything  involved  in  the  plan  and  agreement 
as  to  which  on  the  proof  before  it  the  Commission  is  given 
by  the  law  any  jurisdiction. 

In  the  present  case,  therefore,  the  Commission  upon  the 
application  for  approval  of  the  plan  and  agreement  for  the 
reorganization  of  the  Metropolitan  Street  Railway  Company, 
after  consideration  of  the  proofs  presented,  iraued  three 
separate  orders,  as  follows : 

On  January  24,  1912,  an  order  in  conformil^  with  the 
decision  of  the  Court  of  Appeals  in  The  Third  Avenue  Rail- 
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mad  case  (203  N.  Y.  299),  aathorizing  an  issue  by  the  New 
York  Bailways  Company  of  stock  and  bonds  as  follows : 

117,500,000  par  value  of  stock, 

116,768,100  face  value  of  thirty  year  first  real  estate  and 
refunding  mortgage  four  per  cent,  gold 
bonds,  dated  as  of  January  1,  1912, 

f31,933,400  face  value  of  thirty  year  adjustment  mort- 
gage five  per  cent,  income  gold  bonds,  dated 
as  of  January  1,  1912. 

On  Pebrnary  27, 1912,  an  order  consenting  to  the  issuance 
and  execution  of  two  mortgages  as  follows : 

A  first  real  estate  and  refunding  mortgage,  dated 
January  1,  1912,  to  Guaranty  Trust  Company  of  New 
York,  as  Trustee. 

An  adjustment  mortgage,  dated  January  1,  1912, 
to  Farmers'  Loan  and  Trust  Company,  as  Trustee. 

On  February  27, 1912,  an  order  requiring : 

(1)  That,  for  the  purpose  of  making  up  the  difference 
between  the  value  of  the  property  mortgaged  in  and  by  said 
mortgages  and  the  face  value  of  the  bonds  to  be  issued  under 
said  mortgages  and  the  par  value  of  the  stock  of  said  com- 
pany, the  New  York  Railways  Company  establish  and  main- 
tain an  amortization  fund,  and  before  paying  interest  on  its 
adjustment  mortgage  bonds  or  dividends  on  its  stock  the 
company  pay  in  cash  into  said  fund  out  of  the  income  of 
the  company  in  each  calendar  year,  beginning  with  the  year 
1912,  not  less  than  |108,000,  plus  four  per  cent,  upon  all 
prior  payments  into  said  fund,  until  the  fund  sliall  amount 
to  fl6,500,000,  the  fund  to  be  used  only  for  the  purchase 
and  retirement  of  mortgage  bonds  of  the  company  or  for 
acquisition  of  property  for  capital  or  investment  purposes. 

(2)  That  the  New  York  Railways  Company,  before  de- 
claring or  paying  any  dividend  on  its  stock  or  interest  on  its 
bonds  secured  by  the  adjustment  mortgage,  expend  or  set 
aside  each  month,  beginning  January  1,  1912,  for  main- 
tenance and  depreciation  during  each  month  a  sum  at  least 
equal  to  twenty  per  cent,  of  its  gross  operating  revenue  f  jw  , 
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Buch  month,  and,  if  not  expended  for  repairs  and  maintenance 
within  that  month,  that  the  unexpended  portion  be  credited 
as  of  the  end  of  that  month  to  "Accrued  Amortization  of 
Capital,"  in  accordance  with  the  uniform  system  of  accounts 
prescribed  for  street  and  electric  railways. 

In  its  application  for  rehearing  the  New  York  Railways 
Company  objects  only  to  the  order  last  named,  contending, 
among  other  things,  that  the  Commission  is  not  authorized 
by  statute  to  make  any  such  requirements  in  the  case  of  a 
company  formed  upon  reorganization  under  Sections  9  and 
10  of  the  Stock  Corporation  Law.  The  question,  therefore, 
is  whether  the  Commission  has  authority  to  make  any  such 
requirements  in  this  proceeding,  if  justified  by  the  evidence. 

In  so  far  as  the  application  for  rehearing  is  stated  to  be 
based  upon  the  ground  that  no  notice  that  any  such  thing 
as  the  establishment  of  an  amortization  or  depreciation 
fund  was  to  be  considered  in  this  case  and  that  no  oppor- 
tunity to  offer  evidence  as  to  the  said  matters  or  to  be  heard 
thereon  was  given,  it  is  to  be  noted  that  the  Commission 
upon  the  rehearing  opened  up  the  entire  case  so  far  as  these 
matters  were  concerned  to  the  New  York  Railways  Com- 
pany, and  the  Company  was  heard  and  given  full  oppor- 
tunity to  present  such  further  evidence  or  argument  thereon 
as  it  might  see  fit. 

The  courts  have  many  times  held  that  operating  expenses 
should  be  borne  out  of  income  and  that  depreciation,  in- 
terest and  discount  should  be  borne  out  of  income  in  like 
manner  as  operating  expenses. 

People  ex  rel.  Jamaica    W.  8.  Go.  v.  Tax  Comra.,  196 

N.  Y.  39. 
People  ex  rel.  Manhattan  Co.  v.  Same,  203  N.  Y.  231,  237. 
People  ex  rel.  JoUne  v.  Same,  N.  Y.  Law  Journal,  Nov. 
27, 1912. 

The  Public  Service  Commissions  Law  has  recognized  this 
principle  and  has  authorized  the  Commission  to  prescribe  a 
system  of  accounts  for  street  railroad  corporations  and  the 
manner  in  which  such  accounts  are  to  be  kept,  and  to  pre- 
scribe the  form  of  accounts  and  records  to  be  kept  as  to 
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receipts  and  expenditures  of  moneys,  and  it  lias  also  author- 
ized the  CommisBion  after  a  hearing  to  prescribe  by  order 
the  accounts  in  which  particular  outlays  and  receipts  shall 
be  entered,  charged  or  credited  (Public  Service  Commis- 
Bions  Law,  Section  52) .  It  may  well  be  that  after  a  receipt 
or  an  expenditure  Has  been  so  credited  or  charged  there 
will  be  less  money  shown  on  the  books  as  snrplns  applicable 
to  the  payment  of  dividends  and  that  fewer  dividends  out 
of  capital  will  thereafter  be  paid. 

With  reference  to  the  power  of  the  Commission  under  the 
statute  there  are  now  two  questions :  First :  As  to  the  power 
of  the  Commission  to  require  the  establishment  of  an 
amortization  fund  to  make  up  the  difference  between  the 
value  of  the  company's  property  and  the  face  of  its  securities ; 
Second :  As  to  the  power  of  the  Commission  to  require  the 
company  to  provide  for  constant  accruing  depreciation  out 
of  revenues  from  its  operations. 

Amortization  Fund. 
It  appears  upon  consideration  of  the  provisions  of  Section 
9  and  10  of  the  Stock  Corporation  Law  and  of  the  decision 
in  the  case  of  People  ex  rel.  Third  Avenue  Railway  Company 
and  others  v.  Public  Service  Cotnmisaion  for  the  First  Dis- 
trict (203  fj.  Y.  299)  that  the  Commission  has  power  to 
determine  whether  the  proposed  stock  and  bonds  are  to  be 
issued  under  and  in  conformity  with  the  provisions  of  the 
statute,  whether  the  new  corporation  has  been  duly  organized 
and  become  vested  with  the  title  to  the  proj»erty  and  fran- 
chises of  the  old  corporation  and  whether  the  plan  of  re- 
organizatioQ  is  being  carried  out,  and  also  whether  the  total 
par  value  of  the  new  securities  exceeds  the  total  par  value 
of  securities  of  the  company  to  whose  property  and  fran- 
chises it  has  succeeded,  and  any  new  money  contributed.  It 
would  seem  that  the  character  and  the  amount  of  the  se- 
curities to  be  issued  are  such  as  may  be  agreed  upon  by  the 
purchaser  at  the  foreclosure  sale  and  the  creditors  to  whom 
liy  his  plan  he  shall  give  recognition,  provided  only  the 
aggregate  is  not  greater  than  the  amount  of  the  securities 
of  the  former  company,  plus  any  cash  put  iSi.    Th&  s6m|4ties 
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as  to  face  amoimts  are  authorized  entirel;  without  regard  to 
the  property  acquired  by  the  company,  and  are  to  be  Issued 
-under  the  authority  of  the  statute  and  not  so  far  as  their 
amount  or  character  is  concerned  under  any  real  control  of 
or  dependence  upon  the  Public  Service  Commission.  It 
would  seem,  therefore,  after  careful  consideration  of  the 
whole  question,  and  particularly  the  brief  of  Counsel  for 
the  applicants,  that,  notwithstanding  a  finding  by  the  Com- 
mission that  the  face  of  the  securities  exceeds  the  value  of 
the  property  by  as  much  as  (16,500,000,  and  that  the  se- 
curities are,  therefore,  issued  at  a  discount  of  that  amount, 
the  Commission  was  without  authority  to  require  the  de- 
ficiency to  be  made  up  or  amortized.  In  the  opinion  of  the 
Commission  the  company  ought  to  provide  an  amortization 
fund  for  this  purpose,  but  the  power  conferred  by  the  Public 
Service  Commissions  Law  is  not  broad  enough  to  authorize 
the  CommissioD  to  issue  an  order  requiring  the  company  to 
do  80.  The  Order  of  the  Commission  is,  therefore,  to  that 
extent  unwarranted  and  should  be  changed. 

Depeeciation  Fund. 

Upon  further  consideration  of  the  provisions  of  the  order 
requiring  the  establishment  of  a  reserve  fund  to  provide  for 
maintenance,  repairs,  renewals,  depreciation,  etc.,  the  Com- 
mission considers  that  the  Order  is  within  the  power  of  the 
Commission  and  is  fully  justified  by  the  evidence  in  the 
case.  The  matter  has  been  discussed  in  the  opinion  of  the 
Commission  filed  at  the  time  of  the  making  of  the  orders  and 
tlie  authorities  seem  fully  to  sustain  the  requirement. 

People  ex  rel.  Jamaica  W.  8.  Co.  v.  Comrs.,  196  N.  Y.  39. 

People  ex  rel.  Manhattan  Co.  v.  Comrs.,  203,  N.  Y.  231, 
237. 

People  ex  rel.  Joline  v.  Comrs..  N.  Y.  Law  Journal,  Nov. 
27,  1912. 
An  Order,  therefore,  will  be  made  upon  this  rehearing 
eliminating  from  the  Order  made  under  date  of  February 
27,  1912,  so  much  tliereof  as  requires  the  establishment  and 
maintenance  of  an  amortization  fund  to  make  up  the  dif- 
ference in  the  value  of  the  property  acquired  by  the  company 
and  the  face  value  of  the  securities  issued  by  the  company  in 
return  therefor. 


WISCONSIN. 

Railroad  CommisBion. 

CiTT  OF  Milwaukee  vs.  The  Milwaukee  Elbctbic  Railway 
AND  Light  Company. 

Decided  Augnst  zj,  igii. 

Unreasonable  Rates — Effect  of  Ordinance  Provision — Valuation 
of  Property — Apportionment — Coat  of  Reproduction — Cost 
of  Plant  and  Business — Capitalized  Value — Earning  Value — 
Tax  Value — Capitalization  of  Patent  Rights — Paving — 
Overhead  Allowance — Cost  Method  and  Comparative  Plant 
Method  of  Computing  Going  Value — Bond  Discount — 
Working  Capital — Rate  of  Return — Value  of  the  Service — 
Customary  Charge — Single  Fare  Limits — Zone  System.* 

{Note:  Because  oi  its  great  length,  the  opinion  in  this  case  is  not  printed. 
in  thb  Leaflet.  The  following  syllabus,  prepared  by  the  Commission,  is 
sufficient  to  indicate  the  scope  of  the  decision. — Ed.] 

Complaint  was  made  by  the  city  of  Milwaukee  that  the  rates  of  fare 
charged  by  the  T.  M,  E.  R.  &  L.  Co.  arc  unreasonable.  The  com- 
plaint as  originally  Bled  also  involved  adequacy  of  service.  A  de- 
cision in  the  matter  of  service  was  rendered  July  1st,  1907,  1  W.  R. 
C.  R.  662,  and  the  matter  of  reasonableness  of  fares  was  reserved 
for  subsequent  hearings.  A  second  complaint  filed  by  the  city  on 
Hay  13th,  1908,  related  entirely  to  reasonableness  of  rates  of  fare. 
It  alleged  in  substance  that  the  chaise  of  5  cts.  for  a  single  cash 
tare,  6  tickets  for  25  cts.,  or  twenty-five  tickets  for  fl,  with  the 
privilege  of  one  transfer  wilhin  the  dty  limits,  is  unreasonable. 
The  petitioner  prayed  that  a  3-cL  fare  be  established.  Respondent 
denied  that  tbe  rates  of  fare  are  unreasonable  and  alleged  (hat  the 
laws  and  ordinance  constituting  the  franchises  are  such  that  any 
order  requiring  the  respondent  to  charge  lower  rates  would  con- 
stitute impairment  of  the  obligation  of  contracts,  deprive  the  re- 
spondent of  property  without  due  process  of  law,  deny  the  equal 
protection  of  the  laws,  and  therefore  be  unconstitutional  and  void, 
violating  particularly  art.  1,  sec.  10.  and  art.  14,  sec.  1  of  Ihe  Fed- 
eral Constitution.  Several  other  complaints  against  the  respondent 
and  its  constituent  company,  the  M.  L.  H.  &  T.  Co.,  involving 
reasonableness  of  rates  and  service  for  Waukesha,  West  Allis,  Wau- 
watosa,  and  the  village  of  East  Milwaukee,  were  held  in  abeyance 
and   decided   on   the  basis  of  the  findings  in  the  complaint  of   the 
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city  of  Milwaukee.  The  ownership  of  the  properties  of  the  T.  M. 
E.  R.  &  L.  Co.  and  the  M.  L.  H.  &  T.  Co.  is  practically  identical. 
Both  the  city  and  the  intenirban  systems  are  operated  by  the  same 
management,  and  both  companies  are  credited  with  earnings  and 
charged  with  expenses  arising  from  urban,  suburban,  and  intenirban 
business.  A  valuation  of  the  property  was  made  and  the  revenues 
and  expenditures  were  investigated.  An  apportionmeoi.  of  the  entire 
properties  was  made  among  the  electric  lighting,  power,  heating. 
and  railway  businesses.  An  apportionment  for  the  railway  was 
made  as  between  the  T.  M.  E.  R.  &  L.  Co.  and  the  M.  L.  H.  &  T. 
Co.,  and  a  further  apportionment  as  between  the  different  classes  of 
service  and  the  different  systems  involved. 

Some  issue  was  raised  as  to  whether  the  city  ordinance,  granting  an  ex- 
tension of  franchise  to  1934  and  providing  a  rate  of  charge  of  six 
tickets  for  a  quarter  or  twenty-five  tickets  for  a  dollar,  is  not  a 
contract  between  the  city  and  company  which  cannot  be  violated, 
altered,  or  amended  without  the  consent  of  both  parties.  This  issue 
is,  however,  not  pressing  in  view  of  the  decisions  of  our  supreme 
court  that  the  provisions  of  such  ordinances  relating  to  limitations 
of  rate  of  fare  are  subject  to  the  determination  as  to  reasonableness 
by  the  Railroad  Commission  as  provided  by  ch.  362,  Laws  of  19(^. 
(Manitowoc  v.  Manitowoc  &  N.  Tr.  Co.  1911,  145  Wis.  13;  129 
N.  W.  925.) 

The  value  of  the  property  used  and  useful  for  street  railway  purposes 
in  Milwaukee  upon  which  the  company  is  entitled  to  a  fair  return, 
is  the  most  important  single  factor  affecting  the  determination  of 
whether  the  company's  present  rate  of  fare  is  unreasonable  and 
excessive.  A  valuation  for  the  T.  M.  E.  K.  &  L.  Co.  as  of  Jan.  1, 
1910,  showed  that  the  cost  of  reproduction  new  of  the  physical 
property  aggregated  about  $9,942,125  and  the  total  value  of  the 
plant  and  its  business,  about  $10,300,000.  This  sum  would  not  seem 
to  be  far  away  from  the  amount  upon  which  the  respondent  is 
entitled  to  reasonable  returns.  Certain  adjustments  for  the  period 
subsequent  to  1910  brought  the  cost  of  reproducbon  new,  at  Jan. 
1,  1911,  up  to  $10,514,201  and  the  total  value  of  the  plant  and  its 
business  up  to  $10,900,889.  In  connection  with  the  case  of  Ctuitk 
et  al.  V.  T.  M.  E.  R.  &■  L.  Co.  el  al.  1912,  11  W.  R.  C.  R.  314,  a 
valuation  was  made  for  the  M,  L.  H.  &  T.  Co.  The  appraisal  of 
Jan.  1,  1910,  showed  a  cost  of  reproduction  new,  inclusive  of 
materials  and  supplies,  of  $6,133,033,  and  it  would  seem  that  the 
cost  value  of  this  plant  and  its  business  cannot  greatly  exceed  this 

The  value  of  a  plant  and  its  business  that  is  ultimately  found  to  be  fair 
and  equitable  under  the  circumstances,  may  not  agree  either  with  the 
original  cost  or  with  the  cost  of  reproduction,  but  in  most  in- 
stances it  is  likely  to  be  found  at  some  figure  in  the  neigliborhood 
of  these  costs.  Operators  in  public  utilities  who  fail  to  use  ordinary 
business  judgment  either  in  the  location,  construction  or  manage^ 
ment  of  the  same,  or  who  incur  unnecessary  and  excessive  obligations 
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in  other  ways,  should  not  be  permitted  to  shift  such  extra  costs  upon 
the  public.  It  is,  in  fact,  to  prevent  such  shifting  and  other  unfair 
practices  of  this  kind,  which  axe  possible  under  monopolistic  con- 
ditions,  that  public  utilities  have  been  placed  under  government 
regnlation. 

In  the  presmt  case,  capitalized  value  was  suggested  by  the  respondent  as 
a  probable  test  of  the  value  of  the  property.  It  is  well  known  from 
experience  that  public  utilities  are  mostly  overcapitalized,  and  that 
the  par  value  of  their  outstanding  securities  usually  exceeds  the 
actual  investment  in  the  property  that  is  used  and  useful  in  con- 
nection with  the  services  they  render  to  the  public.  In  fact,  the 
bonds  alone  often  amount  to  more  than  the  cost- value  of  this 
property.  The  reasons  for  this  are  easily  explained.  They  are 
found  in  the  fact  that  in  capitalizing  the  plants,  whether  for  purposes 
of  coosolidation  or  otherwise,  securities  are  often  i-ssued  not  only 
against  actual  and  other  costs,  but  against  estimated  monopoly  profits, 
future  increases  in  the  business,  estimated  savings  in  expenses  and 
many  other  elements  of  this  nature.  Not  only  this,  but  investigators 
of  such  matters  feel  that  the  greater  proportions  of  the  consolida- 
tion of  business  interests  during  the  past  three  decades  have  had  their 
sources  in  the  opportunities  for  private  gains  that  were  offered  to 
insiders  in  connection  therewith,  through  unlimited  security  issues 
and  the  rigging  of  the  markets  by  which  these  securities  were  un- 
loaded upon  the  public  at  prices  that  netted  such  insiders  large 
profits.  In  the  public  utility  field,  where  monopolistic  conditions 
largely  obtain,  the  opportunities  for  such  practices  have  been  rel- 
atively large.  That  security  issues,  based  on  such  conditions,  can- 
not often  fairly  measure  either  actual  investments  in,  or  fair  value 
of,  the  property  they  represent,  is  rather  obvious.  It  is  equally  clear 
that  excessive  capital  issues  of  this  sort  cannot  ordinarily  constitute 
a  fair  and  equitable  basis  for  the  valuation  upon  which  the  rates 
charged  for  the  services  rendered  to  the  public  should  be  fixed. 

Since  the  earning  value  of  a  plant  and  the  rates  the  plant  charges  for 
the  services  it  renders  depend  upon  each  other,  it  is  clear  that  the 
earnings  cannot  be  a  fair  or  equitable  basis  for  any  valuation  upon 
which  rates  must  be  based. 

The  appraised  value  for  purposes  of  taxation  may  similarly  lead  to  er- 
roneous conclusions  when  used  as  a  basis  for  rate  making.  Such 
values  are  frequently  based  upon  net  earnings  or  the  ability  of  the 
company  to  carry  a  portion  of  the  general  burden  of  taxation 
and  involve  a  capitalization  of  net  profits  even  though  such  profits 

The  respondent  also  claimed  a  certain  amount  of  value  for  certain  patent 
Ti^ts.  Such  rights  may,  undoubtedly,  have  values ;  but  it  would 
hardly  seem  that  such  values  can  properly  be  considered  as  perma- 
nent capital  charges.  Rights  of  this  kind  are,  as  a  rule,  secured 
because  they  are  profitable  or  because,  in  one  way  or  another,  they 
tend  to  increase  the  net  earnings.  The  prices  paid  for  such  rights 
would   seem  to  be  operating  expenses   rather   than  capital  charges. 
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If  regarded  as  capital  charges  at  all,  they  should  be  writtea  off 
dnriag  the  life  of  -these  rights  from  the  profits  for  which  they  are 
responsible.  In  the  present  case  the  facts  presented  in  relation  to 
these  rights  are  rather  indefinite  and  it  is  difficult  to  say  just  how 
much  importance,  if  any,  should  be  given  to  them  in  the  appraisal. 

The  company  contended  that  the  entire  cost  of  pavement  laid  above  conduit 
and  track  should  be  included  in  the  valuation  upon  the  basis  of 
cost  of  reproduction  new,  irrespective  of  whether  such  paving  has 
been  laid  by  the  city  or  by  the  company.  Heretofore,  in  cases 
before  the  Commission,  only  the  actual  paving  laid  by  the  company 
has  been  included  in  the  value  for  rate-making  purposes  and  we 
see  no  reason  for  departure  from  that  rule  in  the  present  case 
"Every  legitimate  expenditure  in  adapting  the  utility  to  the  demands 
of  progress  and  community  growth  is  a  proper  diarge  to  con- 
struction and  as  such  the  investment  therefor  is  entitled  to  par- 
ticipate in  the  distribution  of  the  earnings  from  operation.  Obviously 
expenditures  for  payment  incurred  by  the  utility  in  response  to 
assessments  levied  therefor  by  the  city,  or  the  cost  of  cutting  through 
such  pavement  for  construction  purposes  and  ils  replacement,  are 
proper  capital  charges.  It  does  not  necessarily  follow  diat  the 
utility  is  to  capitalize  expenses  for  municipal  betterment  in  which 
it  has  not  participated  and  where  such  accruing  benefits  to  the  utility 
are  remote  and  incidental,  and  thus  compel  the  subscribers  for 
utility  service  to  pay  increased  rates  because  of  public  improvements. 
The  improvement  is  not  a  proper  element  of  value  where  -the  pave- 
ment has  not  been  paid  for  by  the  utility,  nor  any  expense  in  con- 
nection with  it  directly  incurred,  in  determining  a  value  which  shall 
serve  as  the  basis  for  an  adjustment  in  rates."  (City  oj  Rifon  v. 
Ripon  U.  &  W.  Co.  1910,  5  W.  R.  C.  R.   1,  10,) 

Apart  from  the  expense  of  labor  and  material  incurred  in  constructing 
the  plant,  many  additional  costs  must  be  met  which  do  not  appear 
in  the  appraiser's  inventory  of  tangible  property.  Among  these  are 
the  expenses  of  organization  preliminary  to  the  construction  of  the 
property,  usually  consisting  of  engineering  and  legal  expenses;  the 
expenses  of  supervising,  including  the  wages  of  all  contractors, 
superintendence  and  necessary  administrative  organization;  con- 
tingent costs  due  to  loss  in  time  and  material,  and  unexpected 
obstacles  occurring  during  the  progress  of  construction;  and,  finally, 
the  expense  of  financing  tlie  construction,  consisting  principally  of 
interest  on  money  advanced  prior  to  operation.  Allowances  for  such 
expenditures  are  usually  made  in  appraisals  of  public  utility  prop- 
erties and  have  in  all  instances  been  made  by  this  Commission.  The 
amount  for  such  a  percentage  allowance  has  frequently  been  made 
a  matter  of  dispute  and  is  a  controverted  point  in  the  present  case. 
In  previous  decisions  as  to  the  appraised  value  of  property  involved 
in  cases  relating  to  compensation  at  time  of  purchase,  valuation  for 
stacks  and  bonds  and  for  reasonable  rates,  the  addition  has  not 
exceeded  12%  of  the  priced  inventory.  {Hill  el  al.  v.  Antigo  W.  Co. 
1909,  3  W.  R.  C.  R.  Sa,  685;  State  Journal  Prtg.  Co.  v.  Madiso* 
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G.  &  El.  Co.  1910,  4  W.  R.  C  R.  501,  540;  In  rt  Fond  du  Lac  W.  Co, 
1910,  5  W.  R.  C  R,  48Z.  500.)  In  general,  this  percentage  consists 
of  four  items :  4fo  for  engineering  and  superintendence ;  2%  for 
org»aitation  and  legal  expenses;  3%  for  interest  during  construction; 
and  3%  for  contingencies.  Under  the  conditions  in  the  present  case, 
3%  is  a  sufficient  allowance  to  add  to  the  cost  of  physical  prop- 
erty to  cover  contingencies.  As  regards  the  allowance  for  inter- 
est, 3%  is  not  unreasonable  in  the  light  of  the  allowance  for  work- 
ing capital  and  of  tbe  fact  that  coostniction  has  been  piecemeal  and 
has  frequently  been  placed  in  operation  during  the  year  of  con- 
struction. No  serious  question  is  raised  as  to  the  allowance  of  4% 
to  cover  engineering  and  superintendence,  and  the  allowance  of  2%  to 
cover  organization  and  legal  expenses.  In  examination  of  the  book- 
figures  diese  additions  appear  to  be  ample.  The  objection  that  the 
Commission's  allowance  of  12%  excluded  contractor's  or  organizer's 
profits,  working  capital,  discount  on  bonds,  etc  is  not  valid  in  view 
of  the  fact  that  these  items  are  included  in  the  unit  prices  employed 
by  the  Commission  or  otherwise  provided  for  in  the  valuAtion  made 
by  the  Commiision. 

It  is  conceded  that  in  addition  to  the  value  of  tbe  tangible  property  some 
allowance  is  properly  made  for  tbe  cost  of  building  up  the  busi- 
ness, or  tbe  losses  sustained  before  the  property  has  been  placed 
upon  a  paying  basis.  Previous  decisions  of  this  Commission  have 
recognized  the  necessity  of  compensating  for  such  early  losses  and 
the  existence  of  a  going  value  is  recognized  by  both  parties  to  the 
complaint  in  the  present  case.  The  cost-value  of  tbe  business  alone 
is  usually  determined  from  the  original  cost  of  the  business,  as  well 
as  from  the  cost  of  reprodudag  it  In  the  present  case,  however, 
its  nonnal  original  cost  is  hidden  in  the  rather  obscure  figures 
which  relate  to  the  value  of  the  plants  in  1891;  to  the  additions 
to  the  property  from  that  year  up  to  1897;  and  to  the  earnings  and 
the  operating  expenses  during  this  period.  Some  idea  of  the  cost 
of  building  up  the  business  may  be  had  when  depreciation  and  interest 
are  allowed  on  the  present  value  of  the  property  plus  something 
for  contingencies,  and  plus  further,  from  year  to  year,  the  annual 
proportioti  of  the  estimated  cost  of  the  new  additions  from  1891 
up  to  1897,  and  when  the  net  earnings  which  have  thus  been  found 
to  be  required  for  depreciation  and  interest  are  compared  with  the 
actual  net  earnings  of  the  company  during  this  period. 

Two  methods  are  proposed  for  the  measurement  of  going  value  in  the 
present  case.  One  of  these  is  a  continuation  of  the  cost  or  in- 
vestment theory  of  value  and  is  based  upon  the  actual  losses  sus- 
tained by  the  utility  in  the  past,  and  its  subsequent  earnings  as  an 
offset  to  -such  losses.  Under  the  cost  method  the  going  value  of 
the  etrterprise  is  properly  the  difference  between  gross  earnings 
and  operating  expenses  plus  depredation  and  interest  upon  the  in- 
vestment la  determining  what  expenditures  listed  as  operating  are 
to  be  induded,  the  distinction  as  to  what  are  revenue  and  what 
are  d^reciation  and  capital  expenditures  Should  be  carefully  main- 
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taiiied.  A  question  of  equal  importance  is  whether  expenditnrea 
have  been  wisely  and  necessarily  incurred.  The  cost  basis  of  esti- 
mating going  value  has  been  variously  criticised,  by  many  upon  tlie 
ground  that  its  estimates  are  too  liberal,  by  others  that  it  results 
in  negative  values  and  takes  recognition  of  the  utility's  past  financial 
history.  Its  obvious  merit  lies  in  the  fact  that  it  assumes  that  the 
relations  of  users  and  utility  have  at  all  timet  been  placed  upon  an 
equitable  basis.  The  comparative  plant  method  of  estimating  going 
value  is  a  continuation  of  the  appraisal  or  cost  of  reproduction 
theory  of  value  and  is  based  upon  the  assumption  that  an  identical 
utjli^  property  shall  have  been  reproduced  at  the  present  time,  and 
estimates  the  expenditures  probably  made  before  the  hypothetical 
or  comparative  plant  shall  have  been  placed  upon  an  earning  basis 
identical  with  the  present  property.  The  comparative  plant  basis  is 
Open  to  the  objection  that  it  is  based  upon  a  large  number  of  varying 
assumptions,  involving  practically  every  factor  in  the  calculation.  Its 
greatest  point  of  weakness  is  the  assumption  made  with  regard  to 
earning  power.  It  is  not  certain  the  gross  earnings  will  show  a  uni- 
form increase  year  by  year.  We  are  not  warranted  in  assuming  that 
rates  will  remain  the  same  or  that  the  company  will  increase  its 
net  eamii^s  until  they  yield  present  revenues.  In  fact,  in  a  de- 
termination of  whether  present  earning  power  is  equitable,  no  portion 
of  the  rate  should  be  based  upon  present  earning  power  as  a  factor. 
There  is  no  reason  for  assuming,  however,  that  gross  earnings  will 
o  increase  when  present  earnings  have  been  readied 
3  offset  the  earlier  losses. 

Aside  from  an  arbitrary  percentage  which  must  have  some  basis  in  fact, 
the  measure  of  going  value  must  be  made  either  upon  the  basis 
of  cost  or  upon  the  basis  of  an  estimate  of  a  reproductive  value 
Upon  the  basis  of  cost,  instances  frequently  occur  where  past  sur- 
pluses have  offset  and  wiped  out  past  losses.  Upon  the  basis  of  a 
reproduced  plant  a  going  value  will  be  developed  in  every  case 
dependent  largely  upon  the  liberality  of  the  estimate.  In  the  present 
case,  no  going  value  is  developed  upon  the  "losses  and  deficits"  or 
net  cost  value  basis  as  followed  in  previous  decisions  of  the  Com- 
mission, as  the  company  has  had  opportunity  to  recoup  itself  for 
those  allowances  for  losses  which  the  circuit  court  included  as 
elements  of  added  value  in  1897.  On  the  other  hand,  when  the 
estimates  for  the  obscure  financial  transactions  in  the  period  from 
1891  to  1897  are  considered,  and  an  allowance  is  made  on  the  com- 
parative plant  basis,  a  going  value  aggregating  about  $450,000  may  be 
said  to  represent  Ihe  maximum  amount  which  in  the  light  of  the  com- 
pany's past  financial  condition  may  properly  tie  permanently  placed 
as  a  part  of  the  value  of  the  property  used  and  useful  for  rate- 
making  purposes. 

It  has  been  claimed  by  the  company  that  expenditures  necessary  to  the 
organization  and  financing  of  the  property  are  properly  a  part  of 
the  investment  and  must  be  so  considered,  and  attention  is  called 
particularly  to  the  excluded   items  of   bond  discount..    It  is   urged 
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by  the  dty  in  its  brief  that  tbe  discount  or  prcminm  is  virtnally  a 
part  of  tbe  interest  to  be  paid  oa  the  bonds  and  that  the  value  of 
the  investment  for  rate-fixing  purposes  should  be  limited  to  the 
value  of  the  property  devoted  to  the  public  use  without  regard  to 
the  sources  from  which  the  money  to  develop  the  property  was 
derived.  Respondent  claimed  discount  on  bonds  should  be  con- 
sidered as  part  of  the  company's  investment  and  laid  stress  upon  the 
necessity  of  a  bond  discount  in  issuing  securities.  Respondent  further 
claimed  that  any  law  or  regulation  which  would  make  it  impossible 
to  pay  a  bond  discount  and  compensate  for  carrying  an  eoterprtse 
through  the  doubtful  years  would  make  it  impossible  to  float  new 
enterprises.  Under  certain  circumstances  a  discount  on  bonds 
should  undoubtedly  be  included  as  a  portion  of  the  intangible  value 
of  tbe  property.  An  examination  of  the  amounts  realized  from  the 
sale  of  securities  by  the  company  in  the  present  case,  however,  dis- 
closes instances  of  sale  at  a  premium  as  well  as  sale  at  a  dis- 
ciimt.  Whether  or  not  the  discount  rate  is  to  be  included  as  a 
portion  of  the  property  account  will  depend  upon  the  interest  rate 
allowed  the  utility.  It  is  obvious  (iat  a  4%  bond  cannot  be  ex- 
pected to  sell  at  the  same  premium  as  a  6%  security,  and  the  amount 
of  the  interest  rate  allowed  the  utility  must  determine  whether  or 
not  the  discount  is  to  be  included.  In  the  present  case  it  appears 
that  the  allowance  for  interest  and  profit  is  ample  to  allow  for  all 
expenses  of  the  sales  and  discount  upon  the  securities  issued. 

It  is  conceded  that  the  respondent  company  is  entitled  to  an  allowance 
for  working  capital  in  order  to  economically  carry  on  its  business. 
The  only  question  in  dispute  is  the  amount  of  such  an  allowance. 
It  is  apparent  that  such  an  amount  is  dependent  largely  upon  the 
nature  of  the  business.  The  electric  railway  is  unlike  the  water,  gas, 
and  telephone  utility  in  that  it  has  no  monthly  bills  but  receives  a 
large  portion  of  its  transportation  revenues  daily.  The  electric 
railway  also  has  the  advantage  of  selling  a  part  of  its  transportation 
service  in  advance  in  the  form  of  blocks  of  tickets  or  mileage  books. 
The  money  as  received  is  at  the  company's  disposal  as  working 
capital  prior  to  the  time  when  it  is  necessary  for  current  expenses. 
In  tbe  present  case,  an  amount  was  allowed  for  stores  and  supplies 
on  hand,  which  item  includes  material  neccessary  for  a  reasonable 
amount  of  new  additions.  A  further  allowance  was  made  to  cover 
other  additional  working  capital  for  operation  and  construction  pur- 
poses. 

Tbe  determination  of  what  is  a  proper  rate  of  return  upon  the  reasonable 
value  of  the  property  is  dependent  largely  upon  local  conditions  which 
surround  the  plant  and  may  be  expected  to  vary  with  each  particular 
case.  The  courts  hold,  in  substance,  that  the  investor  is  entitled  to  a 
reasonable  return  or  reward  for  his  enterprise,  his  risk  and  the 
devotion  of  his  capital  to  the  service  of  [he  public  The  return  or 
profit  under  this  definition  appears  to  include  interest,  or  the 
share  of  the  investor,  as  well  as  proiits,  or  the  share 
of   the  entrepreneur.     The  interest  proper   should   include  .only  the, 
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amount  that  is  paid  for  the  use  of  the  capital  employed.  The 
profits  consist  of  the  wages  of  management,  broadly  interpreted,  of 
compensation  for  the  risks  and  responsibilities  that  must  be  borne 
by  the  employers,  and  of  such  other  compensation,  if  any,  as  W3j 
be  demanded  by  the  conditions.  Each  of  these  elements,  in  the  long 
run,  must  be  high  enough  to  attract  capital  and  business  abili^ 
into  such  utility  enterprises,  and  it  is  the  duty  of  the  Commission, 
in  passing  upon  matters  in  which  interest  and  profits  are  involved, 
to  determine  in  each  particular  case  how  much  is  to  be  aUowed  for 
each  of  these  elements.  (HiU  tl  al.  v.  Antigo  W.  Co.  1909,  3  W.  R. 
C.  R.  623,  751,  764.)  In  the  present  case,  an  allowance  for  m- 
terest  of  from  5  per  cent  to  6  per  cent  cannot  be  said  to  be  im- 
reasonably  low  to  compensate  for  the  cost  of  securing  capital  Sndi 
amount  is  considerably  above  the  figure  at  which  bonds  have  been 
disposed  of  in  the  past  and  will  care  for  such  discount  as  it  has 
been  necessary  to  give  to  make  the  securities  saleable.  If  to  this  is 
added  an  allowance  of  from  Wi  per  cent  to  2  per  cent  to  cover 
profits,  the  total  rate  of  return  is  sufficient  to  cover  such  risks  as  are 
evidently  inherent  in  the  business  and  for  which  the  owners  arc 
entitled  to  compensation. 

The  contention  was  made  that,  in  determining  reasonable  rates,  the  value 
of  the  service  to  the  users  should  be  considered  aside  from  the 
determination  of  what  is  a  reasonble  return  upon  the  investment  It 
was  further  urged  that  the  5  ct.  fare  is  the  customary  fare  and 
that  the  present  commutation  rate  of  six  tickets  for  25  ctg.  and 
twenty-five  tickets  for  $1  is  unusually  low.  Definite  conclusions  as 
to  what  constitutes  the  customary  charge  or  the  value  of  the  serv- 
ice, when  based  upon  generalized  data  of  the  character  presented 
in  the  present  case,  are  always  difficult  Comparisons  are  likely  to 
be  misleading  unless  they  are  accompanied  by  a  careful  considers 
tion  of  conditions  and  facts  in  each  particular  case.  Service  and 
fares  in  the  traction  business  are  dependent  upon  the  size  of  the 
community,  the  area  served,  the  track  mileage,  the  density  of  traffic, 
and  other  factors.  Sufficient  variation  is  shown  to  justify  the  con- 
clusion that  operating  conditions  in  Milwaukee  are  sufficiently  dis- 
similar to  require  a  more  detailed  examination  into  the  reasonableness 
of  the  rate  of  fare  than  could  be  afforded  by  a  mere  comparison  of 
what  is  the  customary  or  usual  charge. 

The  question  of  a  paying  haul  and  the  extension  of  single  fare  limits 
was  considered  by  the  Commission.  The  actual  and  paying  haul 
per  revenue  passenger  and  per  car  were  investigated.  A  diviwon 
was  made  between  movement  and  tenninal  costs,  or  the  costs  af- 
fected by  the  length  of  haul  per  passenger  and  the  costs  for  each 
passenger  irrespective  of  his  haul.  It  was  found  that  an  average 
increased  haul  is  possible  for*  a  single  fare  under  the  reduced  ticket 
rate  prescribed  by  the  Commission.  The  adjustment  of  the  dif- 
ferent hauls  was  considered  in  relation  to  the  entire  system.  In  a 
measure  the  entire  city  traction  system  is  a  single  unit  and  it  cannot 
be  said  that  each  line  must  be  self-sustaining.  Where  new  extesiioo* 
r.-,:cdbvC300J^k 
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are  made  or  new  lines  built  these  cannot  be  expected  to  pay  as  well 
during  the  first  years  as  the  older  and  more  traveled  routes,  and 
where  single  deficits  occur,  other  lines  must  show  compensating 
sarpluses.  It  is  desirable  to  know,  however,  in  any  careful  study  of 
traflic  conditions,  the  comparative  distance  it  is  profitable  Co  haul  a  car 
or  carry  a  passenger.  Frequently  routes  are  too  long  and  extend  into 
territory  which  cannot  reasonably  be  expected  to  grow  and  become 
self-sustaining.  The  elimination  of  surplus  transportation  facilities 
where  such  facilities  are  not  needed  is  of  as  great  an  interest  to  the 
public  as  it  is  to  the  company's  management 

Concerning  the  question  of  zone  system  rates,  the  conclusion  has  been 
reached  that,  for  a  city  and  its  suburbs  which  does  not  cover  a 
greater  area  than  Milwaukee  and  in  which  the  population  and  in- 
dustries are  distributed  as  in  this  city,  the  beat  system  of  rates,  for 
the  present  at  least,  is  probably  a  system  under  which  there  is  but 
one  fare  zone  for  an  area  varying  from  about  four  to  five  miles  from 
the  business  center  of  the  city,  and  under  which  only  one  fare,  based 
on  the  average  cost,  is  charged  within  this  zone.  On  the  whole  such 
a  system  would  seem  to  meet  the  present  needs  of  the  dty  some- 
what more  fully  than  is  likely  to  be  the  case  tor  a  system  made 
up  of  a  single  restricted  i'A  mile  central  zone  and  outlying  one 
mile  zones.  It  is  questionable  also  whether  it  is  desirable  or  neces- 
sary to  place  the  single  fare  points  in  a  symmetrical  manner  around 
the  center  of  town.  The  analysis  of  cost  by  lines  indicates,  for 
example,  that  the  traffic  conditions  are  such  as  to  permit  exten- 
sions to  the  north  and  west  and  still  maintain  a  paying  haul,  which 
arc  somewhat  beyond  extensions  which  would  pay  toward  the  south 
and  southwest.  It  appears  to  be  more  equitable  to  apply  the  rule 
of  cost  to  single  areas  and  lines,  with  such  limitations  and  qualifica- 
tions as  local  circumstances  and  the  need  for  interrelation  of  serv- 
ice dictate,  rather  than  to  endeavor  to  merge  and  equalize  the  claims 
of  all  communities  situated  a  stated  distance  from  the  center  of  the 
dtr- 

In  the  matter  of  reasonableness  of  rates,  the  Commission  baa  always 
held  that  public  utilities,  for  adequate  sendee  and  under  normal 
conditions,  are  ordinarily  entitled  to  rates  that  will  cover  reason- 
able amounts  for  operating  expenses,  including  depreciation,  and 
interest  and  profit  on  a  fair  valuation  of  t^e  property  nsed  and 
useful  in  serving  the  public  In  the  pres^it  case,  the  surplus  avail- 
able tor  return  upon  investment  shows  that  a  reduction  in  rates  is 
possible.  In  determining  this  reduction  the  Commission  considered  . 
the  additional  expenses  contingent  upon  the  claims  of  employes 
for  standard  wages,  the  claims  of  the  dty  for  fulfillment  of  fran- 
chise and  other  regulative  restrictions,  claims  of  suburban  patrons 
tor  extension  of  service  and  the  constantly  recurring  need  for  serv- 
ice betterment.  Under  all  the  circumstances  in  the  present  case,  a 
reduction  of  fares  has  only  been  made  possible  in  the  last  year  of 
operation.  The  rates  of  tare  should  be  readjusted  and  the  exten- 
rions  of  the  single  fare  limits  as  provided  in  the  orders  relatipg  to 
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West  Allis,  Wauwatosa,  and  to  East  Milwaukee  should  be  made. 
The  Milwaukee  El.  Ry.  &  Lt.  Co.  is  ordered  to  discontinue  the  present 
ticket  rate  of  twenty-five  for  $1  and  to  sell  through  its  conductors 
tickets  in  packages  of  thirteen  for  SO  cts.,  and  each  tidcet  is  to 
entitle  the  bearer  to  one  continuous  passage  in  the  same  general 
direction,  with  privilege  ol  usual  transfers  between  the  single  fare 
points  upon  the  city  lines  of  the  respondent.  Thirty  days  is  deemed 
sufficient  time  to  comply  with  the  above  order. 
The  question  of  the  improvements  in  the  service  will  be  fully  dealt  with 
in  a  separate  report 


In  Bb  Investigation  on  Motion  of  the  Commission  op  the 
Rules,  Regulations  and  Practices  op  The  Chippewa 
Valley  Railway,  Light  and  Power  Company  in  Fobce 
IN  THE  Ciry  of  Eau  Claire. 

Dtcidei  November  ii,  1912 . 

Discrimination  in  Rates — Concessions  to  Consumers — 

Installation  of  Meters. 

Upon  complaints  of  discrimination  in  the  electric  rates  of  the  Chippewa 
Valley  Railway  Light  and  Power  Company  in  force  in  the  City  of  Ean 
Claire,  the  Commission  instituted  an  investigation  with  respect,  among 
other  things,  to  (1)  certain  discriminations  alleged  to  exist  in  favor  of 
consumers  using  only  electricity  for  lighting  purposes ;  (2)  a  complaint 
that  the  company  had  the  option  of  charging  its  flat  rates  where  it  chose; 
(3)  a  rule  under  which  a  refund  was  granted  to  new  customers  using  only 
electricity  for  power  for  a  period  of  three  years. 

The  respondent  thereafter  submitted  an  amended  schedule  designed  to 
eliminate  the  objectionable  features  and  the  Commission  took  the  amend- 
ments under  consideration. 

1.  Objection  having  been  made  to  tlie  existing  method  of  estimating  tbe 
active  connected  load  for  residence  lighting,  the  respondent  proposed  a  new 
method  of  computation  with  the  proviso  that  where  all  rooms  were  wired 
and  connected,  the  consumer  might  at  his  option  elect  to  use  the  classifica- 
tion of  the  existing  rate,  under  which  those  consumers  who  used  elec- 
tricity exclusively  were  favored.  The  Commission  held  that  all  consumers 
of  a  class  should  be  governed  by  the  same  rate.  If  the  proposed  amendment 
were  accepted  this  would  not  be  accomplished,  inasmuch  as  re^dence 
consumers  would  be  arbitrarily  divided  into  two  classes  depending  upon 
whether  all  their  rooms  were  wired  and  connected. 

With  respect  to  a  similar  situation  in  the  rates  tor  business  incandescent 
lighting,  the  Commission  held  that  the  amendment  proposed  in  this  regard 
tended  to  compel  consumers  who  wished  electricity  for  display  lighting  to 
use  it  for  interior  lighting  as  well  and  was  therefore  discriminatory  and 
unjustifiable.  /--  t 
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With  respect  to  the  amendment  proposed  to  the  business  arc  lighting 
rate,  tiy  which  the  privil^e  of  free  wiring  whidi  had  been  enjoyed  by 
consumers  using  electricity  exclusively  was  withdrawn,  the  Commission 
held  that  in  an  adjustment  seeking  to  eliminate  discrimination  all  con- 
sumers can  not  be  benefited  and  some  may  even  be  obliged  to  give  up 
privileges.  In  this  case  the  privilege  given  up,  free  wiring,  was  not  such 
as  the  utility  can  ordinarily  be  expected  to  extend. 

2.  The  Commission  found  that  there  was  no  ground  for  the  com- 
plaint that  the  company  had  the  option  to  charge  4ts  flat  rates  and  held 
that  the  rule  providing  that  the  company  might  install  meters  at  its  option, 
but  should  not  be  required,  at  its  own  expense,  to  install  meters  for  any 
consumer  using  less  than  iive  50  watt  units,  was  not  unreasonable,  inasmuch 
as  it  is  hardly  profitable  to  install  a  meter  for  a  consumer  who  has  only 
four  SO  watt  units  or   less  connected. 

3.  The  company's  introductory  power  rate  provided  that  all  consumers 
using  the  company's  wholesale  power  rate  and  purchasing  Ihdr  electrical 
equipment  from  the  company  or  from  others  at  a  price  not  exceeding 
that  for  which  the  company  would  furnish  the  same,  and  who  shall  use 
electric  power  purchased  exclusively  from  the  company  for  a  period  of 
three  years,  shall  be  entitled  to  a  refund  of  25  per  cent  of  the  cost  of 
the  electrical  equipment  to  be  refunded  monthly  by  deductions  from  the 
monthly  Inll.  The  Commission  held  that  a  utility  is  entitled  to  develop 
its  business  as  far  is  possible,  but  the  cost  of  any  concession  offered  to 
manufacturers  as  an  inducement  to  use  power  must  not  be  so  charged  that 
it  can  or  will  be  made  the  basis  for  an  increase  in  rates  to  other  cus- 
tomers ;  and  further  that  such  concessions  must  not  result  in  unjust  dis- 
crimination between  those  engaged  in  competitive  and  other  enterprises. 
If  the  electric  company  can  manufacture  and  sell  current  for  power  at 
the  rate  quoted  without  endangering  its  financial  stability  or  impairing 
its  service,  no  reason  appears  why  it  should  not  be  permitted  to  do  so. 
Jf  the  gas  company  cannot  meet  this  competition  without  impairing  its 
service  or  fioandal  stability,  it  will  have  to  leave  the  field  and  confine  its 
attention  to  those  branches  of  service  in  which  it  is  the  most  efBdenl. 

Ordered,  That  the  respondent  amend  its  present  schedule  of  rates  for 
electric  light  and  power  and  place  in  effect,  as  a  substitute  therefor,  either 
of  two  schedules  proposed  by  the  Commission  or  both,  giving  consumers, 
in  the  latter  case,  the  option  of  choosing  between  the  schedules.  Minimum 
and  maximum  rates  were  fixed  by  the  proposed  schedules.* 

OPINION  AND  ORDER. 

Notice  of  complaint  of  discrimination  in  tlie  electric  rates 
of  the  Chippewa  Valley  Railway,  Light  and  Power  Co.  in 
force  in  the  city  of  Eaa  Claire,  was  brought  to  the  attention 
of  the  Commission  on  several  occasions  by  its  inspectors 
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and  under  date  of  April  26,  1912,  the  Eau  Claire  Gas  Light 
Oompanj  submitted  a  written  complaint  also  alleging  certain 
discriminations. 

The  complaints  against  the  rates  and  rules  of  this  ntilit; 
are  essentially  as  follows : 

1.  That  there  is  a  difference  in  the  rate  through  tlie 
method  of  classifying  the  active  lamps,  as  a  basis  for  the 
readiness-to-serve  charge,  for  consumers  using  only  elec- 
tricity for  light  and  those  using  some  other  meUiod  in  addi- 
tion. 

2.  That  the  Company  may  charge  its  flat  rates  at  its 
option. 

3.  That  as  an  introductory  rate  a  refund  is  granted  to 
consumers  using  only  electricity  for  power  for  a  period  of 
three  years. 

4.  That  for  small  miscellaneous  motors  the  rate  is  arbi- 
trary and  not  based  on  the  use  in  case  the  consumer  does  not 
use  current  excIusiTely  for  light;  whereas  a  dilTerent  rate 
based  on  current  consumed  is  granted  in  case  the  premises 
are  lighted  exclusively  by  electric  current. 

5.  That  all  consumers  using  5  H.  P.  or  more  may  be 
charged  either  flat  rate  or  meter  rate  at  the  option  of  the 
company. 

6.  That  the  classification  of  lamps  into  active  and  non- 
active  for  hotels,  clubs  and  boarding  houses,  is  arbitrary  and 
unjust  and  the  same  as  for  residences. 

7.  That  the  classification  for  auditoriums,  dance-halls, 
opera-houses,  lodge-rooms,  churches,  warehouses,  warerooms 
and  wholesale  and  jobber's  houses,  and  manufacturing  plants 
is  arbitrary,  and  based  on  whether  consumer  uses  electricity 
exclusively  or  not. 

On  l^fay  14  the  respondent  submitted  an  amendment  to 
its  schedule  designed  to  eliminate  the  objectionable  features 
which  were  the  subject  of  complaint. 

Tlie  present  rate  for  residences  provides  for  a  readiness-to- 
serve  charge  of  15  cents  for  each  active  connected  incandes- 
cent unit  of  50  watts  capacity,  and  then  classifies  the  lights 
into  active  and  non-active  according  to  the  room  in  which  they 
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are  located.  It  further  provides,  however,  that  io  case  elec- 
tricity is  not  used  exclusively  for  lighting  when  availahle, 
all  lights  shall  be  deemed  active.  The  proposed  amendment 
provides  that  active  connected  load  or  demand  shall  consist 
of  60%  of  the  first  500  watts  connected  and  33  1/3%  of  all 
additional  watts  connected;  or  where  all  rooms  are  wired 
and  connected,  the  consumer  may  at  his  option  elect  to  use 
tbe  classification  of  the  present  rate. 

While  this  amendment  may  do  away  with  the  discrimina- 
tion complained  of  in  connection  with  the  residence  rate,  it 
is  not  wholly  satisfactory,  as  it  leaves  loopholes  for  other 
complaints  that  might  result  in  friction  and  bad  feeling 
which  should  by  all  means  be  avoided  so  far  as  public  utilities 
are  concerned.  For  instance,  if  a  consumer  should  have 
only  the  lower  floor  of  his  home  lighted  by  electricity  he 
could  not  take  advantage  of  the  classification  open  to  con- 
sumers who  have  all  their  rooms  wired  and  connected. 
Again  a  consumer  may  be  using  gas  for  fuel  and  at  the  game 
time  lighting  the  kitchen  with  gas.  Such  a  consumer  would 
also  he  subject  to  the  one  classification.  No  attempt  lias 
been  made  to  determine  whether  one  classification  is  any  more 
advantageous  than  the  other,  but  it  would  seem  that  rfl 
residence  consumers  should  be  treated  the  same  and  be  given 
the  same  privileges,  unless  there  is  some  just  basis  on 
which  they  could  be  divided  into  classes,  and  a  rate  provided 
for  each  class.  There  does  not  seem  to  be  enough  difference, 
however,  in  the  present  instance,  to  warrant  the  establish- 
ment of  classes  such  as  would  exist  if  the  proposed  amend- 
ment was  accepted. 

Respondent  wishes  to  retain  its  present  classification  but 
claims  that  it  is  so  constructed  that  it  can  apply  only  to 
residences  where  all  rooms  are  wired  and  connected,  and 
for  that  reason  does  not  wish  to  make  it  applicable  to  all 
consumers.  We  can  not  see  the  logic  of  this  in  view  of  the 
fact  that  a  classification  of  lamps  into  active  and  non-active 
is  for  the  purpose  of  distributing  to  each  consumer  the  share 
of  the  capacity  expenses  he  occasions  and  as  measured  by  his 
demand  daring  the  station  peak.    If,  as  respondent  states, 
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the  present  residence  rate  is  based  on  a  careful  analysis  of 
the  demand  factor  among  this  ciaes,  we  see  no  reason  why 
it  can  not  be  made  applicable  to  all  consumers  regardless  of 
whether  they  have  all  their  rooms  wired  and  connected  or 
not.  Take  two  consumers,  one  has  his  entire  hoaae  wired, 
the  other  only  the  second  floor.  Obviously  each  is  going  to 
use  the  lights  on  his  second  floor  about  the  bame  time  aod 
iu  the  same  manner.  If  such  is  the  case  the  cost  of  furnish- 
ing service  to  the  second  floor  of  each  is  practically  the  same. 
It  must  be  borne  in  mind,  however,  that  the  consumer  ex- 
penses such  as  maintenance  of  meters,  reading  meters  and 
delivering  hills,  etc.  are  covered  by  the  minimum  monthly 
bill.  As  the  non-active  lamps  are  burned  during  an  off 
peak  time  it  seems  that  it  would  be  good  policy  on  the  part 
of  the  utility  to  encourage  their  installation  not  only  in 
places  tliat  have  active  lamps  but  also  in  places  where  very 
few  or  no  active  lamps  are  used,  as  for  instance  in  resi- 
dences where  gas  is  used  as  the  principal  source  of  light, 
but  electricity  is  desired  for  convenience  lighting,  and  not  to 
charge  the  readiness-to-serve  rate  on  such  non-active  lamps 
even  though  they  are  the  only  lamps  installed.  From  the 
foregoing  its  appears  that  it  would  not  be  unreasonble  to 
require  the  utility  to  make  its  present  classification  apply 
to  all  residence  users.  Much  could  be  said  in  favor  of  such 
a  classification  so  used,  but  particularly  the  fact  that  in  the 
assessment  of  the  demand  charges  it  shows  great  flexibility 
as  the  percent  active  varies  with  each  consumer  according 
to  his  installation.  From  data  compiled  in  this  oflfice  we  find 
that  the  ratio  of  demand  to  connected  load  for  residences 
varies  directly  with  the  size  of  the  installation.  For  in- 
stallations from  1  to  5  lamps  the  ratio  is  70  per  cent,  and 
in  installations  of  51  and  over  the  ratio  is  about  35  per 
cent.  The  present  classification  would  not  only  follow  the 
above  percentages  which  represent  an  average  experience 
but  would  also  vary  with  deviations  from  this  average. 

If,  however,  the  utility  does  not  feel  that  it  wishes  to 
make  its  present  classification  applicable  to  all  residence 
consumers,  it  would  seem  that  the  only  thing  that  can  be 
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done  to  secore  a  more  perfect  adjustment  is  to  adopt  some 
otiier  method  of  classification.  The  classification  generally 
followed  by  the  Commiasion  might  be  used.  This  method  is 
the  result  of  extensive  investigations  and  tests  and  has  proved 
satiBfactory  wherever  used.  It  is  simply  to  establish  as 
active  a  certain  percent  of  the  connected  load  as  is  sug- 
gested by  the  utility  for  coosumera  who  do  not  have  all 
their  rooms  wired  and  connected.  The  institution  of  such  a 
Bjstem  would  not  be  so  radical  aud  sweeping  as  to  jeopardize 
the  sales  of  the  company  and  it  would  have  the  advantage  of 
eliminating  all  possibility  of  discrimination  and  complaint 

It  seems  advisable  that  all  consumers  of  a  class  should 
be  governed  by  the  same  rate.  If  the  proposed  amendmeoL 
were  accepted  such,  however,  would  not  be  the  case ;  as  resi- 
dence consumers  would  be  arbitrarily  divided  into  two 
classes  depending  upon  whether  all  their  rooms  were  wired 
and  connected.  Furthermore,  as  the  amendment  leaves  it  to 
the  option  of  one  of  these  classes — i.  e.,  those  who  have  all 
their  rooms  wired  and  connected,  which  classification  ihoy 
wish  to  use,  it  is  probable  that  all  those  whose  hills  will  be 
reduced  thereby  will  want  to  change  to  the  percentage 
classification.  ,  If  there  is  to  be  a  redaction  in  rates  it  seems 
that  it  should  be  done  in  some  other  than  the  propoi^ei  arbi- 
trary manner. 

The  present  rate  for  business  incandescent  lighting  con- 
tains a  discriminatory  feature  similar  to  the  oue  in  residence 
lighting  in  that  it  permits  consumers  who  use  electricity  ex- 
clusively and  who  use  10%  of  their  total  connected  capacity 
for  wiodow  display  or  advertising  purposes  to  cluijs  .sik-Ii 
window  or  advertising  lights  as  non-active.  The  ameudim^Tit 
submitted  on  May  14  seeking  to  correct  this  provides  that, 
**if  any  commercial  customer  shall  contract  to  use,  Toi-  not 
less  than  two  thousand  hours  for  each  light  per  year,  an 
additional  amount  of  light  not  exceeding  100%  of  his  total 
interior  capacity  connected  and  used,  for  sign,  window  dis- 
play or  advertising  purposes,  such  percentage  of  light  so 
used  shall  be  considered  non-active."  It  is  evident  at  onoe 
that  this  amendment  tends  to  compel  consumers  who  wish 
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to  use  electricity  for  display  lighting  also  to  Qse  electricity 
for  interior  lighting.  Not  only  tliat,  but  it  compels  a  con- 
Bumer  to  use  electricity  almost  exclusively  for  interior 
lighting  if  he  wishes  to  do  very  mnch  display  lighting  as 
not  exceeding  100%  of  his  interior  capacity  can  be  used  for 
such  purposes.  If  for  instance  a  merchant  was  using  a 
private  system  or  gas  for  interior  lighting,  but  wanteii  to 
use  electricity  for  window  display  and  advertising  lighting 
he  would  have  to  pay  the  regular  service  charge  of  15  cents 
per  50  watt  capacity  which  he  would  not  have  to  pay  if  he 
used  electricity  exclusively.  There  is  another  objection  to 
this  amendment,  namely,  that  the  percent  of  the  total  in- 
stallation deemed  active  varies  from  50%  to  100%.  The  in- 
stallation of  a  commercial  consumer  who  uses  no  lights  for 
display  purposes  will  be  classed  as  100  percent  active;  where- 
as one  who  uses  one  half  of  his  installation  for  the  above 
named  purpose  will  have  his  entire  connected  load  classed 
at  50  per  cent,  active.  There  does  not  seem  to  be  any  justifi- 
cation for  such  a  discrimination.  In  view  of  the  fact  that 
window  display  and  advertising  lighting  is  all  the  same 
whether  electricity  is  used  for  interior  lighting  or  not,  it 
seems  that  it  would  not  be  unreasonable  to  put  it  all  in  the 
same  class.  Most  of  it  is  oS  peak  and  long  hour  business  and 
could  be  covered  by  a  flat  rate  per  kw.  hour  with  a  certain 
number  of  hours  per  year  guaranteed.  For  business  con- 
sumers who  wish  to  use  window  display  lighting  in  connec- 
tion with  their  interior  lighting,  a  certain  fixed  percentage 
of  the  installation  should  be  taken  as  active.  The  demand 
of  this  class  of  consumers  varies  a  great  deal  depending  upon 
the  nature  of  the  lighting  done.  It  will  be  found  that  those 
who  use  relatively  a  great  number  of  lights  for  display  and 
advertising  purpo.ses  have  a  high  demand  as  the  lights  used 
for  this  purpose  are  practically  all  active  at  the  time  of  the 
peak.  On  the  otiier  hand  those  who  have  little  or  no  use  for 
this  kind  of  lighting  have  comparatively  a  low  demand.  The 
amendment  proposed  by  the  utility  treats  this  class  as  though 
it  was  just  the  opposite.  From  data  on  file  in  this  office 
we  find  that  the  average  demand  of  this  class  is  about  70 
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percent  It  would  seem  that  a  rate  based  on  his  percentage 
would  be  more  equitable  and  just  than  the  proposed  amend- 
ment 

The  present  rate  for  business  arc  lighting;  provides  that 
the  rate  for  such  lighting,  "shall  be  the  same  as  for  com- 
mercial incandescent  lighting,  except  that  to  all  consumers 
using  electridl^  exclusively  for  lighting,  when  available, 
the  company  shall  furnish  the  wiring,  lamps,  and  main- 
tenance of  the  same  at  its  own  expense,  and  the  rate  in  such 
case  shall  be  45  cents  per  month  for  each  six  ampere  a.c.  arc 
lamp  eonaected,  plus  3  cents  per  kw.  hr.  for  all  current  con- 
sumed." The  amendment  of  May  14  removes  the  discrimina- 
tion in  the  above  by  establishing  a  rate  for  everybody  at 
45  cents  per  arc  plus  3  cents  per  kw,  hr.  for  all  current 
consumed,  and  the  company  to  furnish  the  lamps  and  main- 
tenance of  the  same  at  its  own  expense.  It  will  be  noted  that 
under  the  present  rate  for  consumers  who  use  electricity 
exclusively,  the  company  also  furnishes  the  wiring  free. 
This  is  not  included  In  the  amendmeDt;  consequently  it  will 
result  in  an  increase  to  some  consumers;  but  under  the  cir- 
cumstances such  an  increase  is  not  deemed  unreasonable  or 
anjost;  as  In  an  adjustment  seeking  to  eliminate  discrimina- 
tion all  consumers  cannot  be  benefited,  some  may  even  have 
to  give  up  privileges  which  they  enjoy.  In  the  present  case, 
the  privilege  given  up,  free  wiring,  is  not  such  as  ordinarily 
can  be  expected  that  the  utility  will  furnish  and  for  that 
reason  this  part  of  the  amendment  of  May  14  is  acceptable. 

One  of  the  complaints  lodged  against  respondent  is  that 
it  may  charge  its  flat  rates  at  its  option.  There,  however, 
is  no  foundation  for  such  a  complaint.  The  company's  rule 
under  flat  rates  provides,  "that  the  company  shall  not  be 
required,  at  its  own  expense,  to  furnish  or  insiail  meters  for 
any  consumer  using  less  than  five  50  watt  units  or  the 
equivalent  thereof  •  "  "  •  or  the  company  may,  at  its 
own  option  install  a  meter  for  any  such  consumer."  This 
mle  is  not  deemed  to  be  unreasonable;  as  it  is  hardly 
profitable  under  ordinary  circumstances  to  install  a  meter 
for  a  consumer  who  has  only  four  50  watt  units  or  less 
connected.  ('',^,^,lII> 
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C<Hnplaint  is  eLbo  Made  against  tlie  company's  introductory 
power  rate  which  provides  that  all  consumers  using  com- 
pany's wholesale  power  rate,  and  purchasiug  their  electricaJ 
equipment  from  said  company,  or  others  at  a  price  not  ex- 
ceeding that  for  which  said  company  would  furnish  the  same, 
and  provided  such  customer  shall  use  electric  power  pur- 
chased exclusively  frc«a  said  company  for  the  operation  of 
his  machinery  for  a  period  of  three  years,  he  shall  be  en- 
titled to  a  refund  of  25^  of  the  cost  of  the  electrical  equip- 
ment, refunded  monthly  and  deducted  from  his  monthly 
bill.  The  complaint  against  this  rate  is  to  the  effect  that 
it  tends  to  monopolize  the  sale  of  power  by  giving  a  special 
rate  to  exclusive  users  of  electrical  current.  In  view  of  the 
fact  that  this  period  of  exclusion  is  only  three  years,  during 
part  of  which  time  the  company  is  refunding  a  part  of  the  cost 
of  the  electrical  equipment  installed,  we  cannot  see  tliat  it 
is  unreasonable.  Surely  a  consumer  cannot  expect  that  2ofo 
of  bis  equipment  be  furnished  free,  and  that  then  he  be  per- 
mitted to  use  some  other  kind  of  power  at  the  same  time, 
as  that  would  defeat  the  purpose  of  the  rate  which  is  to 
encourage  the  use  of  electrical  current.  After  the. three  year 
period  has  expired  the  consumer  can  use  any  other  kind  of 
power  he  chooses.  This  might  result  in  serious  competition 
for  the  gas  company,  but  that  cannot  be  helped.  Each 
utility  is  entitled  to  develop  its  business  as  far  as  possible. 
For  an  electcic  utility  it  is  important  that  the  sale  of 
power  be  encouraged  as  it  is  through  the  greatest  possible 
development  of  its  power  business  that  lower  rat^  for  its 
customers  can  be  obtained.  It  must  be  borne  in  mind,  how- 
ever, that  the  cost  of  any  concession  offered  as  an  indnce- 
ment  to  manufacturers  to  use  power,  cannot  be  charged  so 
that  it  can  or  will  be  made  the  basis  for  increases  in  rates 
to  other  customers;  and  further  that  such  concessions  must 
not  .result  in  unjust  discrimination  between  those  engaged  in 
competitive  and  other  enterprises.  If  the  electric  com- 
pany can  manufacture  and  sell  current  for  power  at  the 
rate  quoted  without  endangering  its  financial  stability  or 
impairing  its  service,  we  see  no  reason  why  it  should  not  be 
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permitted  to  do  so.  If  tbe  g&K  company  cannot  meet  this 
competition  without  impairing  its  service  or  financial 
stability  then  it  will  have  to  leave  the  field  and  confine  its 
attention  to  those  branches  of  service  in  which  it  is  the  most 
efficient. 

A  complaint  also  was  made  against  respondent's  "com- 
bination power  rate  for  small  motors"  which  reads  as  fol- 
lows: "Wliere  individual  motors  of  less  than  5  H.  P.  are 
installed  by  customers  usiug  electric  light  exclusively,  the 
cnrrent  for  such  motors  may  be  measured  through  the  li|:ht- 
ing  wattmeter,  and  in  such  cases  consumers  shall  be  charged 
the  lighting  rate  of  3  cents  per  kw.  hr.  in  lieu  of  the  regular 
power  rate  of  75  cents  per  H.  P.  and  2  cents  per  kw.  hr. 
for  the  current."  The  objection  to  this  rate  is  the  same  as  to 
the  lighting  rates,  namely  that  it  is  applicable  only  to  con- 
snmers  who  use  electricity  only  for  lighting.  No  amendment 
has  been  offered  to  correct  this  discrimination.  If  this  rate 
was  made  applicable  to  all  consumers  irrespective  of  whether 
they  use  electricity  exclusively  or  not,  it  would  be  acceptable 
and  cause  for  complaint  would  be  removed. 

So  far  as  we  can  see  complaints  numbered  five,  six  and 
seven  are  without  foundation.  There  is  nothing  in  the  rate 
schedole  on  file  in  this  office  that  would  permit  the  company 
at  its  option  to  charge  either  its  flat  or  meter  rate  to  coa- 
Sttmers  using  5  H.  P.  or  more.  As.  to  the  classification  of 
lamps  tar  hotels,  clubs,  and  boarding  houses,  it  does  not  ap- 
pear that  one  classification  applies  in  case  electricity  is  used 
exclusively  and  another  in  case  some  other  method  is  also 
used,  at  least  the  rate  schedule  on'  file  here  makes  no  such 
provisions.  Nor  do  the  rates  on  file  for  auditoriums,  dance- 
halls,  opera-houses,  etc.,  make  any  difference  in  classifica- 
tion based  on  exclusive  use  of  electricity  as  is  alleged  in  the 
complaint  filed. 

/{  is  ordered.  That  the  respondent,  the  Chippewa  Valley 
Railway,  Light  and  Power  Company,  amend  its  present 
schedole  of  rates  for  electric  light  and  power  and  place  in 
effect  as  a  substitute  therefor,  either  Schediile  A  or  Schedule 
B,  or  both  giving  consumers  their  option,  as  to  which 
scbedale  they  wish  to  come  under.  ^ ;  ■i:nJbyL300glC 
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schbdulb  a. 
Lighting  Service. 

All  lighting  service  famished  resideuces  and  businesses 
(hereiuafter  specifically  referred  to  as  classes  A,  B,  C,  D 
and  E)  including  such  incidental  use  of  heating,  or  power 
used  on  lighting  circuits  and  passing  through  the  Bame  meter 
shall  be  charged  for  as  follows : 
Readiness- TO- Serve  Rate: 

15  cents  per  mouth  for  each  active  connected  iucandeseent 
unit  of  50  capacity. 
Energy  Charge  : 

3  cents  per  kw.  hour  for  alt  current  consumed. 
Fob  all  sign,  window   display,  and  advertising  lighting 
on  a  yearly  contract  basis  (hereinafter  specifleaUy  referred 
to  as  class  E)  the  rate  shall  be  5  cents  per  active  50  watt 
equivalent  per  month  plus  3  cents  for  all  current  consumed. 

Arc  Lighting  : 

The  rate  for  commercial  arc  lighting  shall  be  45  cents  per 
montli  for  each  6  ampere  a.  c.  lamp  connected  plus  3  cents 
per  kw.  hr.  for  all  current  consumed,  provided  that  the 
maximum  rate  shall  not  exceed  6  cents  per  kw.  hr.  for  the 
total  current  used  each  month.  The  company  shall  furnish 
the  lamps  and  maintenance  of  the  same  at  its  own  expense. 

(Haas  A  shall  include  residences,  dwellings,  fiats  and  pri- 
vate rooming  houses.  The  active  connected  load  shall  consist 
of  60%  of  the  first  500  watts  connected  and  33  1/3%  of  all 
additional  watts  connected. 

Class  B  shall  include  retail  and  wholesale  mercantile  es- 
tablishments, saloons,  restaurants,  depots,  and  all  other  con- 
sumers not  herein  otherwise  specifically  provided  for.  The 
active  load  or  demand  shall  consist  of  70%  of  the  watts  con- 
nected. The  maximum  rate  in  this  class  shall  be  6  cents  per 
kw,  hr.  for  the  total  current  used. 

Class  C  shall  include  hotels,  clubs,  and  boarding  houses. 
The  active  load  shall  consist  of  55%  of  the  watts  connected. 
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ClatM  i>  Aail  eeiMUBt  »f  Miditeri«aM>  da«c«  balls,  opera 
heuses,  lad^  rt/onm,  elranhes,  warcboneee,  varo^oms  aC 
wholesale  and  joM^ra'  hMues,  as^  maaufaeturiDg  plants. 
T^  active  lead  ffcall  c«ii8irt  of  4&%  oi  the  watte  eonaected. 

CJoM  £  sksfl  consist  (^  uDMetefed  lig^tiag  lev  signs, 
wiadow  disi^y,  or  advertisiKg  jnurpoaes.  The  total  cob- 
Beeted  load  sfaaU  be  deaned  active. 

Equipubnt  and  Bbnewals: 

In  all  foregoing  rates,  snless  OitbBrwise  specifically  stated, 
the  consumer  shall  furnish  and  renew  all  lamps,  except  arc 
lamps,  and  all  switcbiag  and  wiring  on  the  premises,  and 
the  company  shall  furnish  arc  lamps,  transformers,  meters, 
and  sufficient  wiring,  pole  line  and  other  equipment  nec- 
essary to  deliTcr  the  current  to  the  premises. 

Flai  Batbs: 

Tlie  company  shall  not  be  required  at  its  own  expense  to 
famish  or  install  meters  for  any  consumer  using  less 
than  ftve  59  watt  units,  or  the  eqvival^t  thereof,  in  any 
one  boUding,  and  shall  be  authorized  to  charge  consumers 
tuing  three  or  more  such  units  a  flat  rate  of  3&  cents  per 
month  per  unit  in  residences  ao4  59  cents  per  month  per 
tuiit  in  hnsinefls  peaces;  or  the  u^paay  may,  at  its  own 
option,  install  a  meter  for  $jij  such  coBsamer,  In  which  event 
the  rate  shall  be  as  speeifled  in  the  above  classification. 

lliNiMuu  Bahi: 

The  eompimy  e^alt  be  mthoriaed  is  every  ease  where 
a  meter  is  installed  to  make  a  minimum  charge  of  $1.00  per 
month,  and  to  flat  rate  customers  a  minimum  charge  of  90 
cents  per  month  in  residences  and  (1.50  per  month  in  places 
of  business. 

HAxnniM  SAm: 

The  maximum  rate,  except  where  authorized  by  the  mini- 
mum charge  herebefore  provided  for,  shall  in  no  instance 
exceed  9  cents  per  kw.  hr. 

The  schedule  for  power  service  shall  be  amended  so  that 
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tiie  ''CombiDatioD  Power  Bate  for  Small  Motors''  shall  read 
as  follows;  Where  individual  motors  of  less  than  5  H. P. 
are  installed  hy  customers  using  electricity  for  lighting  the 
current  for  such  motors  may  be  measured  through  the  light- 
ing watt  meter,  and  in  snch  cases  consumers  sliall  he  charged 
the  lighting  rate  of  3  cents  per  kw.  hr.  in  lieu  of  the  regular 
power  rate  of  75  cents  per  h.  p.  and  2  cents  per  kw.  hr.  for 
the  current 

SCHBDULB   B. 

Lighting  Service. 


In  all  residences  the  rate  shall  be  15  cents  per  month  for 
each  active  connected  incandescent  unit  of  50  watts  capacity, 
or  the  equivalent  thereof,  and  3,  cents  per  kw.  hr.for  all 
current  consumed  by  the  connected  units,  whether  active 
or  inactive.  Active  lights  are  lights  used  or  connected  for 
use  in  the  following  rooms :  main  hall,  main  stairway,  par- 
lors, library,  one  50  watt  unit  in  dining  room,  sitting  room, 
living  room,  kitchen,  den,  music  room,  conservatory,  but- 
ler's pantry,  and  one  50  watt  unit  on  the  second  floor.  Non- 
active  lights  shall  include  lights  used  on  porches,  in  vesti- 
bules, basements,  attics,  closets,  bedrooms,  bathrooms, 
lavatories,  wood  sheds,  stables,  back  halls,  back  stairways, 
one  portable  reading  lamp  used  in  active  rooms,  and  all 
other  rooms  not  herein  otherwise  specifically  mentioned; 
provided  the  active  lights  shall  not  exceed  75%  of  the  total 
installation. 

Business: 

Commercial  lighting  shall  include  retail  and  wholesale 
mercantile  establishments,  saloons,  restaurants,  depots  and 
all  other  consumers  not  herein  otherwise  specifically  pro- 
vided for.  Such  lighting  will  be  done  by  means  of  approved 
incandescent  lamps,  or  by  six  ampere,  a.  c.  arc  lamps,  at  the 
option  of  the  consumer,  and  the  prices  for  such  lighting  shall 
be  .as  follows : 
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The  rate  for  business  incandescent  lighting  shall  be  15 
cents  per  month  for  each  50  watt  connected  capacity,  or  its 
equivalent  and  3  cents  per  kw.  hr.  for  all  coirrent  con- 
sumed; provided  that  to  all  consomers  using  10%  or  less, 
of  their  total  connected  capacity  for  window  display  or  adver- 
tifiing  purposes,  all  lights  so  used  shall  be  considered  and 
paid  for  as  non-active  lights,  at  the  rate  of  3  cents  per  kw. 
hr.  for  the  current  actually  consumed;  and  the  maximmn 
rate  to  all  consumers  who  shall  come  within  the  terms  of  this 
proviso  shall  not  exceed  6  cents  per  kw.  hr.  for  the  total 
current  used. 

Akc  LiGHTma : 

The  rate  for  business  arc  lighting  shall  be  45  cents  per  ■ 
month  for  each  six  ampere  a.  c.  arc  lamp  connected,  plus  3 
cents  per  kw.  hr.  for  all  cnrrent  consumed;  the  maximum 
rate  per  month,  however,- in  such  case  shall  not  exceed  6  cents 
per  kw.  hr.  for  the  total  current  used  each  month. 

Bbadinbss-to-Sbbtb  Bating: 

In  determining  the  readiuess-to-serve  charge  for  rem- 
dences,  and  commercial  lighting,  all  units  of  8  c.  p.  or  less 
shall  be  counted  as  8  c.  p.  and  rated  at  30  watts  per  hour, 
and  the  readiuess-to-serve  charge  for  all  such  lights  in  ac- 
tive rooms  shall  be  9  cents  per  month  in  addition  to  the 
chai^  for  current  consumed. 

HOTELS;  Clubs  and  Boakdino  Houses: 

The  rate  shall  be  15  cents  per  month  for  all  active  lights 
and  3  cents  per  kw.  hr.  for  all  current  consumed.  The 
classification  of  active  and  non-active  lights  shall  be  the 
same  as  for  residences,  except  lights  connected  for  use  in 
dining  rooms,  buffets,  bars,  bowling  alleys,  billiard  rooms, 
card  rooms,  barber  shops,  lobbies,  main  balls,  corridors  on 
each  floor,  wash  rooms,  and  lavatories  shall  be  deemed  active 
lights. 
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Auditoriums^  Dancing  Hali^,  Opera  Ho«shs,  Loseji  Boons, 
Churches,  Wakehodbes,  Warbeooms  or  Wholesale 
AND  Jobbers'^  Houses,  and  Manufactuhing  Plants  : 

The  rate  BbaU  be  15  centH  per  month  tor  oMc^hiM  «f  all 
connected  onits  oi  50  vatts  fH*  its  eqoivalcttt  mai  3  etats 
p»  kw.  Ih-.  for  all  cnzreat  eonBomed,  pvorided  that  all  Ugkta 
in  geoeral  offices  and  clerical  rooau  of  tkis  clow  aliall  be 
rated  as  aetire  lights. 
Equipment  and  Renewals: 

In  all  foregoing  rates,  nnlesa  otherwise  specifically  stated, 
the  consumer  shall  furnish  and  renew  all  lamps,  ezcept  arc 
tamps,  and  .all  switching  and  wiring  on  the  premises,  and 
the  company  shall  furnish  arc  lamps,  transfonaen,  neter* 
and  sufficient  wiring,  pole  line  and  other  equipment  necessary 
to  deliver  the  current  to  the  premises. 
Flat  Bates: 

The  company  shall  Boi  be  required,  at  its  owa  e^^ease, 
to  furnish  or  install  meters  for  any  consamer  nsing  lesa  than 
fire  50  watt  units,  or  the  equivalent  thereof,  in  any  one 
building,  and  shall  be  authorized  to  charge  consumers  using 
three  or  more  such  units  a  flat  rate  <rf  3ft  cents  per  month 
per  unit  in  residences  and  50  ceots  per  month  p»  unit  Is 
bvainess  places;  or  the  ctnnpatiy  may,  at  its  own  optlmi, 
install  a  meter  for  asy  such  coosobmit,  in  wfeich  evettt  tl»e 
rate  shall  he  as  ^lecifled  in  the  above  classification. 
Minimum  Bate: 

The  company  shall  be  avthoriaed  in  evecy  case  where  a 
meter  is  installed  to  make  a  minimum  charge  of  fl.00  per 
month,  and  to  flat  rate  customers  a  minimum  charge  of 
90  cents  per  month  in  residences  and  |1.50  per  moatb  in 
places  of  business. 

Power  Service. 

The  schedule  for  power  service  shall  be  amended  in  the 
manner  indicated  in  Schedule  A. 

The  utility  shall  notify  this  Commission  within  ten  days 
as  to  what  it  elects  to  do  under  this  order. 

Dated  at  Madison,  Wisconsin,  this  lltli  day  of  November, 
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PART  I. 

COMMISSION  ORDERS,  RULINGS  AND  DECISIONS 
DIBEOTLT  AFFECTING  TELEPHONE  AND  TELE- 
GRAPH COMPANIES. 

CALIFORNIA. 

Railroad  ConamissioD. 

In  THH   M&TTEB  07  THE  APPLICATION  07  ThB  RaTMOND  TfilLB- 

PHONE  Company  fob  Pebmission  to  Raise  Tblbphonb 
Batbs  tor  Tblbphonb  Sebtiob  on  thb  Lines  of  Said 

COMPANT  BBTWBBN  RaTMOND  AND  THB  PINES  TIA  COABSB 

G<MJ>  AND  Fkbsno  Flats,  in  Madbba  County,  Cali- 

FOBNIA. 

Application  No.  89 — Decision  No.  381. 

Decided  December  30,  i^ii. 

Increase  of  Rates — ^Jurisdiction  of  Commission — Segregation  of 

Utility  Accounts  from  Mercantile  Accounts. 

Upon  application  to  increase  ratea  for  the  purpose  of  elirainating  certain 
vmriations  in  rates,  it  appeared  that  the  applicant's  telephone  business  was 
iotimately  associated  with  a  mercantile  business  in  which  the  applicant  was 
materially  interested,  and  that  the  accounts  of  the  utility  were  so  involved 
with  the  accounts  of  the  mercantile  enterprise  that  the  applicant  was  un- 
able to  B^regate  die  utility  accounts. 

The  Commission  denied  the  application  upon  the  ground  that  it  also 
involved  the  interests  of  a  business  entirely  without  the  jurisdiction  of 
flie  Commission,  and  ordered  that  the  applicant  should  continue  in  effect 
the  rates  prevailing  on  October  10,  1911,  in  accordance  with  General  Order 
No.  15,*  and  that  the  applicant  should  also  proceed  to  segregate  the  ac- 
connts  and  the  interests  directly  attributable  to  the  telephone  service  in 
sndi  manner  that  the  telephone  situation  might  be  presented  not  later  than 
ux  inanths  thereafter  on  a  basis  free  from  interests  and  considerations 
foreign  thereto.t 
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A.  C.  Bhaw,  for  The  Raymond  Telephone  Company. 
Gordon,  Commissioner: 

This  application  is  for  permission  to  raise  the  rates  for 
telephone  service  on  the  telephone  lines  of  applicant  between 
BaymoDd  and  The  Pines  via  Coarse  Gold  and  Fresno  Flats, 
in  Madera  Connty,  California. 

It  appears  from  the  testimony  introduced  at  the  hearing 
that  these  lines  and  the  service  involved  are  intimately  as- 
sociated with  a  mercantile  husiness  in  which  the  applicant 
in  this  case  is  materially  interested,  and  the  accounts  of  this 
public  utility  are  so  intimately  involved  with  the  accounts 
of  the  mercantile  enterprise  referred  to  that  applicant  was 
unable  to  segregate  the  accounts  of  the  one  and  the  other. 
From  other  evidence  submitted  to  this  Commission,  it  is  ap- 
parent that  this  application  is  not  made  free  of  interests  and 
considerations  intimately  involving  a  business  and  an  enter- 
prise entirely  foreign  to  the  scope  and  jurisdiction  of  the 
Commission,  and  for  these  reasons  I  recommend  that  the  ap- 
plication be  dismissed. 

It  appears  that  certain  variations  in  rates  exist  which  this 
application  sought  to  eliminate.  I  recommend,  however,  that 
the  telephone  service  rendered  by  The  Raymond  Telephone 
Company  be  continued  on  the  basis  of  General  Order  No. 
15,*  aothorizing  the  continuance  of  rates  on  the  basis  of 
October  10, 1911,  until  the  further  order  of  this  Commission, 
and  that  The  Raymond  Telephone  Company  be  required  to 
BO  separate  and  segregate  the  interests  of  this  telephone  com- 
pany from  the  interests  of  the  mercantile  business  as  to  be 
prepared  to  bring  this  situation  again  before  the  Commission 
at  a  later  date  to  the  end  that  existing  variations  in  rates 
may  eventually  be  eliminated. 

I  therefore  recommend  the  following  order : 

ORDER. 

The  Raymond  Telephone  Company  of  Raymond,  Madera 
County,  California,  having  made  application  to  increase  tele- 
phone rates  on  the  lines  of  said  company  between  Raymond 
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and  The  Pines  via  Coarse  Gold  and  Fresno  Flats,  Madera 
CoDiitf,  and  it  appearing  farther  that  the  accoantB  and  in- 
teresta  of  said  telephone  company  are  intimately  involved 
with  the  accounts  and  interests  of  an  enterprise  that  ought 
to  be  entirely  foreign  thereto, 

/(  i«  hereby  ordered.  That  The  Baymond  Telephone  Com- 
pany be,  and  it  hereby  is,  denied  permission  to  increase  rates 
as  requested  in  the  application  in  this  proceeding. 

It  M  further  ordered.  That  The  Raymond  Telephone  Com- 
pany be,  and  it  hereby  is,  directed  to  continue  rendering 
telephone  service  at  such  rates  and  under  such  conditions 
as  prevailed  on  October  10,  1911,  in  accordance  with  this 
Commission's  General  Order  No.  15'  until  the  further  order 
of  this  OonuniBBion. 

/(  w  further  ordered,  That  The  Raymond  Telephone  Com- 
pany be,  and  it  hereby  is,  directed  to  proceed  to  so  segregate 
the  accounts  and  the  interests  directly  attributable  to  the 
service  given  by  The  Baymond  Telephone  Company  that  the 
telephone  situation  may  be  presented  at  a  date  not  later  than 
six  months  from  the  date  hereof,  on  a  basis  free  from  interests 
and  considerations  that  are  foreign  thereto. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  30tb  day  of  De- 
cember, 1912. 
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In  thb  Matter  op  the  Application  of  Various  Public 
Utilttibs  for  Permission  to  Chabgb  Less  Than  Pub- 
lished SOHBDULB  OF  RATES  IN  CERTAIN  CLASSES  OF  CASES. 

Case  Ko.  293— Decision  No.  424. 

Decided  January  24,  1913. 

Free  and  Reduced  Rate  Service — Federal  and  State  Governments 

— Fairs  and  Public  Celebrations — Charity — Employees — 

Concessions  under  Contracts. 

In  accordance  with  th<  Commission's  General  Order  No.  15,*  1  number 
of  utilities,  including  telephone  and  telegraph  coTnpanies,  gas  and  electric 
companies  and  water  companies,  61cd  applications  for  permission  to  con- 
tinue cODCessionB  and  deviations  from  the  established  rates.  Thereupon 
the  Csmmission  made  an  ordert  calling  upon  all  public  utilities  other  than 
common  carriers  for  statements  classifying  all  concessions  and  deviations 
in  effect  on  March  23,  K12,  and  entered  upon  an  investigation  into  the 
entire  question. 

The  Commission  expressly  confined  its  opinion  and  order  to  so-called 
"concessions"  or  "deviations"  from  the  published  rates,  stating  that  its 
opinion  and  order  did  not  apply  to  regularly  published  rates  even  in  the 
case  of  special  rates  founded  upon  differences  in  quantity,  time  of  supply 
or  similar  conditions. 

The  Commission  made  an  exhaustive  analysis  of  the  data  supplied  by  the 
utilities,  classifying  the  various  concessions  and  deviations  reported  by 
them  and  discussed  the  divergent  views  expressed  by  the  utilities  and  by 
various  state  commissions. 

Held:  That  the  action  of  the  Legislature  in  providing  in  the  first  instance 
that  there  should  he  no  deviations  from  published  rates,  but  empower- 
ing the  Commission  to  specify  the  classes  of  cases  which  might  constitute 
exceptions  to  this  general  rule,  was  doubtlessly  taken  for  the  purpose  of 
enabling  the  Commission  to  determine  the  classes  of  cases  in  which  tt 
might  be  wise  to  authorize  the  continuance  of  such  concessions  as  were 
being  granted  by  the  utilities. 

That,  in  so  far  as  possible,  there  should  be  no  concessions  or  deviations 
from  the  published  rates  of  public  utilities.  If  it  was  desired  to  make 
donations,  it  would  be  preferable  to  make  them  in  cash  instead  of  in  serv- 
ice. In  this  way  a  large  number  of  inequalities  and  discriminations  now 
existing  would  be  removed  and  a  higher  morale  established  on  the  part 
of  public  utilities. 

That  utilities  may,  if  they  so  desire,  grant  free  or  reduced  rate  service 
in  those  few  specified  classes  of  cases  which  seem  to  the  Commission  to 
have  the  most  merit.  It  is  entirely  within  the  right  of  a  utility  to  refuse 
any  concession  or  deviation,  but  if  any  utility  does  grant  t 
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uthoiiied  persons,  it  must  do  lo  uniformly  without  discrimiiiatioii  be- 
Utm  members  of  the  same  class,  under  the  same  or  similar  conditions. 

That  the  authority  to  give  free  or  reduced  rate  service  to  the  Federal 
aad  State  Governments  should  be  conhned  to  granting  such  service  to 
the  govenmient  itself  or  to  some  department  or  institution  diereof,  and 
not  to  govenunent  officials  or  employees  as  individuals. 

That  the  term  "charity"  will  be  used  in  its  broad  sense,  as  used  in  "In 
the  Matter  of  Passes  to  Clergymen  and  Persons  Engaged  in  Charitable 
Work,"  IS  1.  C  C  45,  and  will  include  churches  and  clergymen.  Utilities 
should,  of  course,  look  into  the  question  of  whether  the  particular  clergy- 
man really  needs  the  concession. 

That,  although  some  of  the  contracts  for  free  or  reduced  rate  service 
heretofore  made  by  piAlic  utilities  and  not  included  in  the  classes  of 
coDcessions  and  deviations  authorized  hereby,  should  properly  be  allowed 
to  continue,  such  as  contracts  for  right  of  way;  nevertheless,  many  of  the 
oootraos  heretofore  made  have  been  established  through  favoritism  and 
discrimination  and  should  not  be  permitted  to  stand  as  against  the  present 
policy  of  the  State,  unless  it  is  clear  that  they  must  stand  for  legal 
rcaums. 

Ordtrtd,  That  public  utilities  other  than  common  carriers,  may,  if  they 
to  desire,  grant  free  or  reduced  rate  service  to  the  Federal  and  State 
Covemments  and  the  political  subdivisions  thereof,  including  the  depart- 
ments thereof  and  to  public  institutions,  fairs  and  other  public  expositions 
and  celebrations,  charity,  and  employees,  as  well  as  to  the  classes  of  cases 
tpecilied  in  Section  17  of  the  Public  Utilities  Act,  referring  to  telephone 
and  telegraph  companies. 

That,  within  three  months  from  the  date  of  this  order,  all  public  utilities 
desiring  to  continue  concessions  established  tiy  contracts  heretofore  entered 
into  and  not  otherwise  provided  for  by  this  order,  shall  file  with  the  Com- 
mission copies  of  such  contracts  as  they  desire  to  continue  with  explana- 
tions of  the  situation  with  reference  to  -such  contracts.  In  all  cases  in 
vhich  utilities  do  not  file  contracts  within  the  time  specified,  it  shall  be 
imlawful  thereafter  to  charge  any  rate  other  than  the  rate  specified  in 
ih«  schedules  on  file,  provided  that  where  a  utility  had  a  rate  of  general  ap- 
plication to  some  class  of  consumers  in  effect  on  October  10,  1911,  and 
also  has  a  "standard"  rate  which  is  higher  than  such  rate,  the  lower  rate 
it  effect  on  October  10,  1911,  shall  continue  in  effect  as  to  the  customers 
who  enjoy  such  rates,  until  the  Commission  authorizes  a  change. 

That  this  order  shall  apply  only  to  rates  and  service  over  which  the 
Commission  has  authority.* 

E.  8.  PilUhury,  for  Tbe  Pacific  Telephone  &  Telegraph  Co. 

Quy  C.  Earl,  for  Great  Western  Power  Company  and  City 
Electric  Company. 

H.  H.  Trowbridge,  for  Southern  California  Edison  Com- 
pany. 
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OPINION. 

ESHLBMAN,  Thelkk  and  Bdgheton,  Commissioners: 

This  opinion  and  order  do  not  apply  to  regularly  published 
rates,  even  if  they  be  special  rates  varying  from  other  rates 
because  of  difference  in  quantity,  time  of  snpply  or  similar 
conditions,  but  only  to  so-called  "concessions".  Through- 
out this  opinion  we  shall  use  the  words  "concession"  and 
"deviation"  interchangeably  to  mean  a  cha^e  which  is  not 
a  published  rate  or  filed  as  a  rate,  though  it  may  be  a  per- 
centage of  a  rate. 

When  the  Legislature  passed  the  Public  Utilities  Act  in 
December,  1911,  it  specified  the  classes  of  caaes  In  which 
common  carriers  might  deviate  from  their  published  sched- 
ules of  rates,  following  largely  in  this  respect  the  provisions 
of  the  Interstate  Commerce  Act.  With  reference  to  public 
utilities  other  than  common  carriers,  such  as  telephone  and 
telegraph  companies,  gas  and  electric  companies  and  water 
companies,  the  Legislature  provided  in  the  first  instance  that 
there  should  be  no  deviations  from  published  rates,  but  also 
provided  that  the  Railroad  Commission  should  have  the 
power  to  specify  the  classes  of  cases  which  might  constitute 
exceptions  to  this  general  rule.  This  action  with  reference 
to  public  utilities  other  than  common  carriers  was  doubt- 
lessly taken  for  the  purpose  of  enabling  this  Commission  to 
examine  the  extent  to  which-  such  public  utilities  were  grant- 
ing concessions  from  their  established  rates  and  then  to  de- 
termine, after  mature  deliberation,  the  classes  of  cases  in 
which  it  might  be  wise  to  authorize  the  continuance  of  such 
concessions.  The  will  of  the  Legislature  in  this  respect  is 
expressed  in  Section  17  (b)  of  the  Public  Utilities  Act,  read- 
ing as  follows : 

"Except  as  in  this  section  otherwise  provided,  no  pub- 
lic Dtility  shall  charge,  demand,  collect  or  receive  a 
greater  or  less  or  different  compensation  for  any  product 
or  commodity  furnished  or  to  be  furnished,  or  for  any 
service  rendered  or  to  be  rendered,  than  the  rates,  tolls, 
rentals  and  charges  applicable  to  such  product  or  com- 
modity or  service  as  specified  in  its  schedules  on  file 
and  in  effect  at  the  time,  nor  shall  any  such  public  utUit; 
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refund  or  remits  dlrectlj  or  indirectly,  in  any  manner 
or  by  any  device,  any  portion  of  the  rates,  tolls,  rentals 
and  charges  so  specified,  nor  extend  to  any  corporation 
or  person  any  form  of  contract  or  agreement  or  any  rule 
or  r^ulation  or  any  facility  or  privilege  except  snch  as 
are  regularly  and  uniformly  extended  to  all  corpora- 
tions and  persons;  provided,  that  the  commission  may 
by  rule  ftr  order  establish  snch  exceptions  from  the 
operation  of  this  prohibition  as  it  may  consider  just  and 
reasonable  as  to  each  public  utility." 
The  Commission,  not  knowing  the  extent  of  the  deviations, 
being  convinced  that  in  some  classes  of  cases  it  might  be 
desirable  to  anthorize  the  continuance  of  deviations  and  desir- 
ing to  make  investigations  before  reaching  a  final  eonclnsion, 
deemed  it  wise  to  authorize  the  utilities  to  maintain  the 
status  quo  if  they  so  desired,  until  the  Commission  could  have 
made  a  full  and  complete  investigation  into  the  entire  sub- 
ject   Accordingly,  on  March  7,  1912,  the  Commission  made 
its  General  Order  Ho.  15,*  which  order,  after  referring  to 
the  prorisions  of  Sections  li  (b)  and  17  (b)  of  the  Public 
Utilities  Act,  provides  as  follows : 

"Now,  therefore,  be  it  further  ordered.  That  the  public 
utilities  of  this  state,  other  than  common  carriers, 
present  to  this  Commission,  within  thirty  days  from  the 
time  of  service  upon  them  of  this  order,  applications 
for  permission  to  charge  less  than  the  rates,  tolls,  rentals 
and  charges  specified  or  to  be  specified  in  their  schedules 
as  to  such  classes  of  cases  in  which  such  public  utilities 
may  desire  to  charge  less  than  the  rates,  tolls,  rentals 
and  charges  specified  in  such  schedules.  As  to  rates, 
tolls,  rentals  or  charges  which  this  Commission  will  have 
jurisdiction  to  establish  after  March  23,  1912,  such  pub- 
lic utilities  may  continue  to  charge  such  lesser  rates, 
tolls,  rentals  and  charges  as  they  may  now  be  charging, 
whether  snch  rates,  tolls,  rentals  or  charges  be  set  out  in 
their  schedules  or  are  deviations  therefrom,  until  the 
decision  of  this  Commis8i<m  upon  such  applications. 
This  order  shall  not  be  construed  to  prevent  such  public 
•Printed  in  Commission  Leaflet  No,  5,  page  3.  £    nt^olc 
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utilities  from  coDtiDuuig  to  charge  sucli  rates,  tolls, 
rentals  or  charges  as  the^  may  desire  to  charge  in  any 
city  and  county  or  incorporated  city  and  tov-n  as  to  which 
this  Commission  lias  not  the  power  to  establish  rates, 
tolls,  rentals  or  charges,  subject  to  the  ordinances  or 
other  regulations  of  such  city  and  county  or  incorporated 
city  or  town." 
Acting  under  said  Qeneral  Order,  a  number  of  utilities 
filed  with  this  Commission  formal  applications  for  permission 
to  continue  deviations  from  established  rates.    These  appli- 
cations were  as  follows :   Application  No.  3,  The  Pacific  Tele- 
phone &  Telegraph  Company ;  Application  No.  80,  Tuolumne 
County  Electric  Power  and  Light  Company;  Application 
No.  116,  Great  Western  Power  Company;  and  Application 
No.  117,  City  Electric  Company. 

In  Application  No.  3,  The  Pacific  Telephone  &  Telegraph 
Company,  after  referring  to  the  concessions  which  telephone 
and  telegraph  companies,  under  the  provisions  of  Section  17 
of  the  Public  Utilities  Act,  are  authorized  to  make  to  their 
own  employees  and  to  other  telephone  and  telegraph  corpora- 
tions and  common  carriers,  represented  that  it  had  been  mak- 
ing concessions  in  the  following  classes  of  cases,  which  the 
applicant  desires  to  continue : 

(a)  Cities,  towns,  villages,  counties,  and  their  various 
offices  and  departments,  including  school  houses,  fire  depart- 
ments, municipal  council  chambers,  etc.,  as  covered  by  munic- 
ipal franchises,  or  by  written  agreements. 

(b)  Same  as  "a",  but  not  covered  by  franchises  or  written 
agreements,  but  simply  under  a  verbal  understanding. 

( c )  Concessions  to  the  Federal  Government,  when 
covered  by  written  agreement. 

(d)  Ooncessions  to  corporations,  companies,  co-partner- 
ships and  individuals  in  consideration  of  grants  of  right  of 
way,  pole  space,  contract  privileges  and  reciprocal  exchange 
of  service,  where  covered  by  written  agreement 

(e)  Same  as  "d".  Not  covered  by  written  agreement, 
but  by  verbal  understanding. 

The  Tuolumne  County  Electric  Power  and  lAgbt  Company 
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applied  for  aathorit;  to  depart  from  its  fixed  achedules  for 
the  sale  of  electilcit;  in  the  following  classes  of  cases : 

(a)  Employees — to  be  given  free  service. 

(b)  Churches  and  ministers — ^to  be  given  reduced  rates. 

(c)  Municipalities — to  receive  free  service  for  fire  de- 
partmeutB. 

(d)  CJitj^  of  Sonorai — to  receive  free  service  for  City  Hall. 

(e)  Sonora  Cornet  Band— to  receive  free  service. 

'  If)     Charitable  affairs,  such  as  parties  and  balls — to  re- 
ceive free  service  on  occasions. 

(g)  Sierra  &  San  Francisco  Power  Company,  from  which 
applicant  buys  its  electrical  energy — to  receive  lights  and 
power  at  cost  for  its  office  and  employees. 

(h)  City  of  Sonora — to  receive  lights  for  street  service 
at  reduced  rates. 

The  Great  Weetern  Power  Company  asked  permission  to 
extend  to  all  persons  employed  by  It  and  by  the  California 
Electric  Generating  Company  and  the  City  Electric  Com- 
pany, subsidiary  companies,  a  rate  of  2^  cents  per  kilowatt 
hoar  for  electric  current  for  light,  heat  and  power  for  do- 
mestic use,  so  as  to  encourage  the  use  by  employees  of  elec- 
tricity for  appliances,  so  that  the  employees  might  use  their 
homes  as  experimental  stations,  as  it  were,  to  demonstrate  - 
the  use  of  electric  current  for  domestic  purposes.  The  ap- 
plication of  the  City  Electric  Company  was  to  the  same  effect. 

These  applications  were  consolidated  for  hearing  and 
merged  into  a  proceeding,  on  the  Commission's  own  iikitiative, 
after  going  into  the  entire  question,  to  which  proceeding  Case 
No.  293  was  assigned. 

It  appearing  to  the  Commission  on  the  hearing  of  these 
applications  that  it  was  not  yet  in  possession  of  sufficient 
evidence  to  enable  it  to  pass  intelligently  on  the  questions 
presented,  the  Commission,  on  September  5,  1912,  made  an 
order*  in  Case  No.  293  calling  upon  all  public  utilities  other 
than  common  carriers  to  file  with  the  Commission  a  statement 
amtaining  a  segregation  into  the  different  classes  of  cases 
in  which  a  product  or  commodity  was,  on  March  23,  1912, 
b^ag  fumiflhed  or  supplied  by  such  utility  at  less  than  its 
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schedule  rates,  with  the  names  of  the  persons  or  corporatioiiB 
receiving  such   lesser   rates,   arranged   under   appropriate 
classes,  with  snch  explanations  as  might  be  helpful  to  an 
understanding  of  the  circumstances  surrounding  each  case. 
Each  utility  was  directed  to  specify  the  cases  in  which  it 
desired  to  continue  such  deviatioDS  from  published  schedules. 
It  was  pointed  out  that  the  order  did  not  refer  to  scbedole 
rates  varying  from  other  schedule  rates  by  reason  of  dif- 
ferences in  time  Or  amount  of  use  of  commodity  or  service, 
but  rather  to  classes  of  cases,  such  as  contracts  for  ri^t- 
of-way,  employees,  charitable  uses,  edncatioQal  purposes,  the 
state  or  political  sabdivisions  thereof,  in  which  cases  it  has 
been  more  or  less  usual  to  grant  such  privileges  and  in  which 
the  compensation  collected  is  not  a  schedule  rate,  though  it 
may  be  some  percentage  thereof. 
The  Order  furthermore  contained  the  following  paragraph : 
"The  Commission  particularly  desires  that  each  snch 
utility  write  to  the  Commission  giving  folly  its  views 
on  tbe  general  question  of  deviations  from  published 
rates  from  the  point  of  view  of  public  policy,  with  par- 
ticular reference  to  the  class  or  classes  of  cases  as  to 
which  the  utility  may  desire  to  continue  to  deviate." 
In  response  to  this  order,  the  Commission  has  received 
replies  from  between  200  and  250  utilities  in  the  state,  other 
than  common  carriers.    These  replies  show  quite  clearly  the 
situation  as  it  exists  in  California  to-day.    The  informatioii 
so  received  will  be  analyzed  under  the  following  general 
heads:    (1)  telephone  and  telegraph  companies;  (2)  gas  and 
electric  companies;  (3)  water  companies. 

1 .  TEUa-HONB  AND  TEUXJEAPH  COMPAHUB. 

Replies  were  received  from  48  telephone  and  tel^raph 
companies.  Omitting  for  the  moment  The  Pacific  Telephone 
&  Telegraph  Company,  and  confining  our  attention  to  tbe  re- 
maining 47  companies  which  reported,  it  appears  that  of  these 
companies,  16  reported  that  no  deviations  were  made  and  the 
remaining  31  reported  that  concessions  were  being  made  to 
between  one  and  twenty  individuals  or  corporations,  classi- 
fied in  accordance  with  the  Commission's  order.    The  follow- 
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ing  table  BhowB  the  classea  of  cases  in  vhicli  concessions  ore 
being  made  and  the  number  tft  utiiities  making  ttie  concession 
in  each  case : 

Class  of  concession.  Number  of  utilities 

making  coDcessioo. 

1.  State,  county  and  cit^  governments,  under  fran- 

chises and  otherwise,  including  public  schools.  16 

2.  Baiirimd  offices 13 

3.  Ghnrches  and  clergymen 12 

4.  Clubs  and  lodges 12 

5.  Newspapers 5 

6.  Federal  Government  i 

7.  Original  subscribers 4 

8.  Bights^f-waj 4 

9.  Chari^,  including  Y.  M.  C.  A.'s 3 

10.  Doctors 2 

11.  Exchange  with  power  company 1 

In  addition  to  these  classes  of  cases,  the  telephone  com- 
panies reported  quite  a  number  of  concessions  to  persons  who 
may  probably  be  classed  as  favored  persons  and  who  do  not 
fall  within  any  of  the  above  classes. 

The  Pacific  Telephone  &  Telegraph  Company  filed  a  full 
report,  showing  the  classes  of  cases  and  each  deviation  within 
the  class  in  which  the  Company,  prior  to  April  1,  1912,  was 
making  concessions  from  its  established  rates.  This  report 
is  divided  into  two  portions,  the  first  portion  (being  Classes 
A  to  H  inclusive)  being  classes  as  to  which  concessions  were 
voluntarily  discontinued  by  the  Company  on  April  1,  1912, 
and  the  second  class  of  cases  being  those  from  I  to  N,  in- 
clusive, being  the  cases  in  which  the  company  desires  to  con- 
tinue to  make  concessions.  The  concessions  in  classes  A  to 
H,  inclusive,  were  withdrawn  by  the  Telephone  Company  not 
as  the  result  of  any  provision  of  the  Public  Utilities  Act  or 
of  any  order  of  this  Commission,  but  because  the  Telephone 
Company  for  its  own  purposes  and  in  accordance  with  its 
policy  as  established  at  that  time,  desired  to  cease  giving 
concessions  theretofore  voluntarily  made.  The  classes  of 
cases  as  reported  by  the  Telephone  Company,  together  with 
tbe  Bumber  of  telephones  involved  in  each  class./ are  as 
tolW,:  ,,,'t.oo^c 
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Discontinued  April  1, 1912. 

A.  Conrtefly. 

This  class  includes  University  of  California  and  instructors 
therein;  post  offices;  newspapers;  public  libraries;  Chambers 
of  Commerce;  cemeteries;  hotels;  boards  of  trade;  public 
officials;  University  of  the  Pacific;  state  officials,  including 
certain  members  of  the  Legislature;  clnbs;  large  merchants; 
sanatoriums;  hospitals;  supervisors;  charitable  organiza- 
tions; and  a  large  number  of  individuals  of  whom  most  are 
prominent — totalling  about  500  telephones. 

B.  Orphan  asylums  16  telephones 

0.  Kindergartens  3  '* 

-      D.     Boys  and  Girls  Aid  Societies 9  " 

E.  Fraternal    organizations,    including 

clubs,  lodges,  Y.  M.  C.  A.'s,  Y.  W. 

C.  A.'s,  N.  S.  G.  W.'s,  etc.,  about  .     215  " 

F.  Churches — totalling  about 140  *' 

G.  Other  charitable  Institutions,  includ- 

ing convents,  missions,  Salvation 
Army,  day  nurseries,  Bible  associa- 
tions, hospitals,  homes  of  various 
kinds,  Settlements,  associated 
charities,  humane  societies,  etc., 

about   200         " 

H.     Clergymen,  totalling  about 1,000  " 

II. 

Still  in  Effect. 

1.  Rights-of-way,   pole   space,   contract 

privileges,  reciprocal  exchange  of 
service,  covered  by  verbal  under- 
standing alone,  etc.,  totalling  about     190  telephones 

J.      United  States  Government 21  " 

K.  Rights-of-way,  pole  space,  contract 
privileges,  reciprocal  exchange  of 
service,  covered  hy  written  agree- 
ment— totalling  about  74  " 

DigiLizedbyGoOJ^lc 


In  bb  Fbbe  and  Bedugbd  Bate  Sbrviob  233 

li.  Cities,  towns,  conntieB  and  their  va- 
rioiiB  offices  and  departments,  as 
covered  by  municipal  franchises 
or  written  agreements — totalling 

aboirt  500         " 

M.    Newspaper    concesBions — toll     rey- 

enues — ^totalling 10         " 

N.     Cities,  towns,  counties  and  their  va- 
rious   offices    and    departments, 
under  verbal  agreement — about  . .    340         " 
The  total  amount  of  revenue  which  The  Pacific  Telephone 
and  Telegraph  Company  saved  when  it  cancelled  the  con- 
cessions heretofore  given  on  classes  A  to  H,  inclusive,  ef- 
fective April  1, 1912,  is  as  follows : 

Class.  Monthly  Annual 

Saving.  Saving. 

A.  Courtesy  |1,253.65        |15,043.80 

B.  Orphan  Asylums  47.78  5T3.36 

C.  Kindergartens    5.25  63.00 

D.  Boys  and  Girls  Aid  Societies  . . .        16.75  201.00 

E.  Fraternal  Organizations    700.85  8,410.20 

F.  Churches    ■    200.15  2,401.80 

G.  Other  Charitable  Institutions  . .      662.31  7,947.72 
H.     Clergymen 1,273.20          15,278.40 

Total $4,159.94        f49,919.28 

It  shonld  be  noted  that  the  first  concessions  which  The 
Pacific  Telephone  &  Telegraph  Company  discontinued  were 
largely  those  which  it  seems  to  us  there  is  the  best  reason 
for  allowing  to  stand,  namely,  those  given  for  charitable 
purposes.  The  Commission  having  ruled  herein  that  con- 
cessions for  charitable  purposes  may  be  continued,  the  utili- 
ties shonld,  in  justice,  make  it  very  plain  to  those  charities 
which  have  heretofore  received  concessions  that  it  is  not  be- 
cause of  the  Public  Utilities  Act  or  qf  any  ruling  of  this 
Commission  that  these  concessions  must  be  withdrawn,  but 
because  of  the  voluntary  desire  of  the  utility  in  pursuance 
of  its  own  poUcy. 
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We  desire  to  comment  briefly  on  the  concessions  which  the 
Telephone  Company  desires  to  continae. 

Item  "I"  in  the  list,  consisting  of  concessions  to  corpora- 
tions, companies,  co-partnerships  and  indlYidaals,  in  con- 
sideration of  grants  of  rights-of-way,  pole  space,  contract 
privileges  and  reciprocal  exchange  of  service,  where  not 
covered  by  written  agreement,  consists  of  some  190  tele- 
phones. Written  agreements  accompany  the  cases  specified 
in  Schedule  K,  being  contracts  for  telephone  service  in  con- 
sideration of  grants  of  right-of-way,  pole  space  and  other 
privileges.  It  will  be  noted  that  a  part  of  the  telephone  con- 
cessions granted  to  cities,  towns,  villages,  counties  and  other 
political  subdivisions  of  the  State  are  covered  by  franchises 
and  other  written  agreements  and  that  the  remaining  con- 
cessions are  under  verbal  understandings. 

2.  Gas  and  Electric  Companies. 

Sixty-one  gas  and  electric  companies  filed  reports  witli 
the  Commission.    Of  this  number,  26  reported  that  they  bad 
DO  deviations  from  their  published  rates.    The  other  35  re- 
ported deviations  in  the  following  classes  of  cases : 
Class  of  concession.  Number  of  atilities 

making  concession. 

1.  Employees 20 

2.  State,    county    and    pity    governments   and   de- 

partmente 16 

3.  Special  contracts 13 

4.  Rights-of-way 10 

5.  Charity 7 

6.  Churches 6 

7.  Educational  2 

8.  Federal  Government   2 

9.  Chambers  of  commerce 2 

10.  Town  theatre 1 

11.  Railroad    1 

'  The  above  table  simply  shows  the  classes  of  deviations  and 
the  number  of  utilities  which  deviate  as  to  each  particular 
class.  The  table  does  not  show  the  number  of  individnal 
cases  in  each  class  of  deviation.    In  order  to  show  this  con- 
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dition,  we  desire  to  refer  to  the  report  filed  by  the  Pacific 
Qas  and  Electric  Company,  as  follows : 

Class  of  deviation.  Number.  Perceotage. 

A.  Mixed  service — power  and  electric  to- 

gether      69  10% 

B.  LMig      term     contracts — establishing 

lower  rates  in  consideration  for  long 

term  contract ^ 272        39  5/10^ 

C.  High  load  factor  or  off-peak  business. .  36  5  2/10% 

D.  Lai^  consumption 57  8  3/10% 

E.  Competition — lower  rates  to  compete 

with  other  utilities  supplyii^  like 

service   90        13  1/10% 

F.  Reciprocal   (discontinued)    2  3/10% 

G.  Part   compensation   for   property   or 

right  of  way  acquired  or  leased  . .  23  3  3/10% 

H.    EdncaUonal   1  2/10% 

I.     State  and  county  institutions 13  1  9''10% 

J.  Consumers  acquired  with  property — in 
which  cases  rates  have  not  been  in- 
creased to  regular  schedules 125  18  2^10% 

Total  deviations 668  100% 

This  Company  also  gives  reduced  rate  service  to  its  em- 
ployees. It  did  not  file  a  list  of  these  employees  or  of  the 
charitable  institutions  to  which  it  grants  concessions. 

It  should  be  noted  that  certain  of  the  cases  referred  to  by 
The  Pacific  Gas  and  Electric  Company  are  not  so  much  devia- 
tions from  published  rates  as  special  rates  established  because 
of  special  circumstances,  such  as  Consnmption  at  a  time 
when  the  demand  for  electricity  is  not  so  great  or  lesser  rates 
because  of  greater  quantities  of  consumption.  These  remarks 
do  not  apply  to  the  long  term  contracts,  which  constitute  39 
5/10%  of  this  company's  business  or  to  competitive  rates, 
which  constitute  13  1/10%  of  the  company's  business. 

8.  Watbr  Companibs. 


One  hundred  and  twenty-four  water  companies  reported. 
Of  this  number,  60 — being  almost  one-half — reported  that 


^  I 


236  Caufobnia  Bailboad  Couuission. 

they  have  do  deviations.  The  following  tahle  shows  the 
classes  of  deviations  and  the  number  of  corporations  deviat- 
ing in  each  class  as  to  the  remaining  64  companies : 

Class  of  deviations.  Number  of  utilities 

deviating  in  each  class. 

1.  Counties,  cities  and  other  political  subdivisions. .  30 

2.  Special  contracts   26 

3.  Charity  16      . 

4.  Churches  and  clergymen 13 

5.  Rights-of-way 9 

6.  Employees  ; 9 

7.  Railroads    5 

8.  Old  customers  or  persons  not  stockholders  ....  4 

9.  Clubs 2 

10.     Federal  Government   1 

The  report  also  shows  water  being  furnished  to  a  number 
of  persons,  including  several  city  trustees,  in  addition  to  those 
mentioned  above. 

To  show  the  condition  as  applied  to  one  of  the  larger  water 
companies,  we  desire  to  draw  attention  to  the  report  of  the 
Peoples  Water  Company  which  supplies  water  to  Berkeley, 
Oakland  and  vicinity.  This  report  shows  the  following 
deviations : 

1.  Riparian  or  other  water  rights  and  rights-of-way 
under  agreements 118 

2.  Religious  institutions    36 

3.  Employees  14 

4.  Charity — indigent  persons 8 

5.  Charitable  institutions 7 

6.  Sectarian  educational  institutions 7 

A  somewhat  different  condition  is  shown  by  the  Mokeluiniic 

River  Power  and  Water  Company,  which  shows  deviations 
as  follows: 

1.  Cemeteries   2 

2.  Fire  Department 

3.  Employees — all  free 

4.  Ministers    3 

5.  County  watering  troughs 

6.  Ice  Company— 2/3  rate. 
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A  farther  illuatration  Bfaowing  a  situation  slightly  difFerent 
is  that  presented  by  the  report  of  the  Monterey  County  Water 
Works,  which  shows  deviations  as  follows : 
L     Custom  House  at  Monterey. 

2.  Chnrches— 11. 

3.  Public  libraries— 2. 

4.  Eights-of-way— 12. 

5.  Special  contract,  Pacific  ImproTement  Company. 

As  heretofore  noted,  the  Commission  partienlarty  requested 
the  utilities  to  give  their  views  fully  on  the  general  q&estion 
of  deviations  from  published  rates  from  the  point  of  view  of 
public  policy.  Eelatively,  only  a  small  number  of  utilities 
complied  with  the  Commission's  request  in  this  respect.  The 
replies  received  show  a  great  divergence  of  views.  Some 
utilities,  particularly  the  smaller  ones,  expressed  the  view 
that  there  should  be  no  deviations  at  all.  One  of  these 
utUitiee  states  its  conclusions  as  follows : 

"The  free  list  is  the  thief  that  robs  and  undermines 
any  business." 
The  sentiment  against  any  deviations  seems  to  be  particularly 
strong  among  the  water  ntilities,  as  to  which  almost  fifty 
per  cent,  make  no  deviations.  On  the  other  hand,  some  of 
the  utilities,  particularly  the  lai^r  ones,  believe  that  devia- 
tions should  be  permitted  if  they  are  confined  strictly  to  a 
few  designated  classes.  One  of  these  utilities  does  not  favor 
the  grant  of  electricity  or  power  for  rights-of-way,  preferring 
cash  payments,  but  does  favor  reduced  rates  for  employees 
for  experimental  purposes  and  for  charity  and  educational 
parposes.  This  utility  believes  that  cities  and  counties 
should  pay  full  rates,  but  that  existing  contracts  should  be 
honored.  Another  electric  company  believM  that  reduced 
rates  for  service  should  be  given  to  employees  to  encourage 
the  use  of  electric  appliances  in  their  homes,  bat  is  opposed 
to  all  other  deviations.  This  utility  believes  that  rights-of- 
way  should  be  paid  for  in  cash,  that  if  it  is  desired  to  help 
charitable  or  religious  organizations,  the  assistance  should 
take  the  form  of  a  cash  donation,  that  concessions  should 
not  be  made  for  educational  purposes  except  in  connection 
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with  research  work  along  electrical  lines  and  that  a  preferen- 
tial rate  to  a  city,  while  lessening  the  taxes  on  the  entire  com- 
munity, is  an  unfair  burden  upon  those  members  of  the  com- 
munity who  are  consumers  of  the  company.  Another  com- 
pany is  opposed  to  all  dcTiations,  except  for  charitahle  pur: 
IK)ees  and  employees.  One  of  the  largest  gas  and  electric 
companies  in  the  state  is  opposed  to  all  deviations.  This 
company  makes  cash  donations  to  three  charities.  The  classes 
of  deviations  which  were  most  largely  included  in  the  lists 
of  those  which  the  ntilities  thought  should  continae  were 
employees  and  charitable  purposes  (including  charches). 
The  otilitiea  were  also  generally  of  the  opinion  that  devia- 
tions granted  to  municipalities  under  franchises  should  con- 
tinue and  many  of  them  desired  the  privilege  of  granting 
free  or  reduced  rate  service  to  certain  departments  of  tbe 
city  governments,  such  as  the  Are  department,  puhlic  librarieB 
and  the  public  schools.  Those  telephone  companies  which  are 
granting  concessions  to  railroads  with  respect  to  telephones 
in  railroad  depots  nearly  all  regarded  the  arrangement  as 
unjust,  and  were  of  the  opinion  that  the  railroads  should  pav 
full  rates. 

A  similar  divergence  of  views  appears  from  the  legislation 
of  other  States.  Some  States,  snch  as  Massachusetts,  while 
authorizing  deviations  from  the  rates  of  common  carriers 
in  specified  cases,  do  not  authorize  any  deviations  from  the 
rates  of  public  utilities  other  than  common  carriers. 

Wisconsin  does  not  seem  to  permit  any  deviations  except 
that,  under  Section  92  of  the  Puhlic  Utilities  Act,  public 
utilities  may  continue  to  furnish  service  on  the  terms  speci- 
fied in  any  existing  contract  executed  prior  to  April  1,  1907. 

Section  75  of  the  Puhlic  Service  Commission  Act  of  Ohio 
grants  permission  to  all  public  utilities  to  grant  free  or  re- 
duced rate  service  to  the  United  States  Government  and  the 
state  government  or  any  political  subdivision  thereof,  for 
charitable  purposes,  fairs  or  expositions  and  to  any  officer 
or  employee  of  the  utility.  The  Ohio  Commission  is  inclined 
to  construe  these  exceptions  strictly,  as  is  shown  by  the  fol- 
lowing extract  from  a  letter  from  that  Commission : 
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"The  Ohio  CominiaBion  stands  against  the  issuing  of 

free  or  reduced  rates  to  any  person  or  class  of  persons, 

as  a  mle,  in  any  communis,  and  is  inclined  to  give  strict 

construction  to  the  statute  and  to  stand  clearly  upon 

the  terms  thereof." 

On  the  other  hand,  a  large  number  of  States  specify  certain 

classes  of  cases  in  which  public  utilities  are  permitted  to 

grant  concessions  from  their  published  rates.     Washington 

has  gone  so  far  as  to  work  out  a  special  set  of  cases  for  each 

class  of  sQCh  public  utility  and  to  incorporate  these  provisions 

into  the  Public  Service  Commission  Act.    This  act  provides 

that  gas  and  electric  companies  may  grant  concessions  to 

specified  classes,  tfaat  telephone  and  telegraph  companies  may 

grant  concessions  to  other  classes,  and  that  water  companies, 

wharfingers  and '  warehousemen  may  grant  concessions  to 

still  other  classes. 

The  Virginia  Corporation  Commission  is  anthorlssed'  to 
approve  reduced  rates  for  charitable  institutions. 
The  Oklahoma  Corporation  Commission  writes  as  follows: 
"As  to  telephone,  gas,  electric  and  that  class  of  public 
service  this  commission  has  ruled  that  they  may  give  free 
service  to  the  municipal  officers,  if  snch  Is  provided  in 
the  franchise,  or  may  do  so  by  agreement.    They  may 
give  reduced  or  free  rates  to  churches,  charitable  or 
eleemosynary  institutions  and  may  give  reduced  or  free 
rates  to  their  employees,  same  being  considered  as  a 
part  of  the  salary  paid  the  employees.    We  do  not  allow 
free  service  given  for  the  use  of  grants  of  right-of-way. 
This  could  be  greatly  abused.    We  think  it  best  for  tlie 
company  to  pay  for  the  right-of-way  and  charge  for  its 
service.'* 
This  Commission  is  of  the  opinion  that,  in  so  far  as  pos- 
sible, there  should  be  no  concessions  from  the  published  rates 
of  public  utilities.    We  believe  that  if  it  is  desired  to  make 
donations  it  would  generally  be  preferable  to  make  the  dofia- 
tions  in  cash  instead  of  in  service.     We  believe  that  in  this 
way  a  large  number  of  inequalities  and  discriminations  now 
exiBting  would  be  removed  and  a  higher  morale  established 
on  the  part  of  the  public  utilities.    On  the  other  hand,.*e>^lc 
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recognize  that  long  standing  conditions  cannot  always  be 
remedied  at  once.  We  have  accordingly  decided,  under  the 
authority  conferred  upon  the  Commiasion  by  the  Public 
Utilities  Act,  to  authorize  for  the  present  the  continnance 
of  concessions  id  those  few  classes  of  cases  which  seem  to  the 
Commission  to  have  the  most  merit  and  at  the  same  time,  to 
point  oat  the  way  to  the  ultimate  condition  in  which  every 
person  who  receives  service  from  a  pnblic  utility  pays  for 
what  he  gets. 

In  permitting  the  utilities  to  continue  deviations  in  the 
classes  of  cases  specified  in  the  order,  we  do  not  wish  to  be 
understood  as  saying  that  the  utilities  should  grant  devia- 
tions in  those  classes  of  cases.  The  effect  of  this  Commis- 
sion's order  will  simply  be  to  permit  the  utilities,  if  they 
so  desire,  to  grant  free  or  reduced  rate  service  in  those  classes 
of  cases.  If  any  utility  does  not  desire  to  deviate  from  its 
published  rates,  it  is  entirely  within  its  right  to  refuse  any 
deviation.  However,  if  any  otility  does  grant  concessions 
to  any  of  the  four  classes  of  persnns  authorized  in  the  order, 
it  will  be  expected  to  do  so  uniformly  without  discrimination 
between  members  of  the  class,  under  the  same  or  similar 
conditions. 

The  authority  to  give  free  or  reduced  rate  service  to  the 
Federal  and  State  governments  and  political  subdivisions 
thereof,  including  the  departments  thereof  and  public  in- 
stitutions, should  be  confined  to  granting  such  free  or  r^ 
duced  rate  service  to  the  government  or  department  or  in- 
stitution itself  and  not  to  an  official  or  employee  thereof. 
The  practice  of  granting  free  or  reduced  rate  service  to 
trustees,  supervisors,  members  of  the  legislature  and  other 
public  officers,  as  individuals,  should  cease.  It  is  one  thinj; 
to  grant  a  free  telephone  to  the  office  of  the  city  cooncil  and 
an  entirely  different  matter  to  put  such  telephone  into  the 
home  of  a  councilman. 

The  term  "charit.v"  will  be  used  in  its  broad  sense,  as  used 
In  "In  the  matter  of  passes  to  clergymen  and  persons  engaged 
in  charitable  work,"  15  I.  C.  0.  45,  in  which  case  it  is  said  at 
page  46:  -  T  i|ff 
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"The  courta  have  been  consisteutlj  liberal  in  gtving 
construction  to  the  words  'charitable'  and  'eleemosjnary ', 
and  we  see  no  reason  for  being  unduly  narrow  in  inter- 
preting these  words  as  found  in  the  act.  A  charitable 
institution  is' one  which  is  administered  in  the  public 
interest  and  in  which  the  element  of  private  gain  is  want- 
ing.  This  definition  is  broad  enough  to  include  hospitals, 
almshouses,  orphanages,  asylums  and  minor  institutions. 
This  enimieration  is  not  intended  to  be  exclusive — ^it  is 
only  representative.  It  is  important  to  note  that  such  an 
institution  does  not  necessarily  lose  its  charitable 
character  by  reason  of  the  fact  that  it  is  under  the 
management  of  a  particular  denomination  or  sect,  or 
because  a  charge  is  collected  from  some  or  all  of  those 
who  enjoy  its  privileges.  It  is  only  necessary  that  it  be 
conducted  in  the  public  interest  and  not  for  private 
gain." 
The  word  "charity",  as  so  defined,  would  include  churches 
and  clergymen.  In  giving  free  or  reduced  rate  service  to 
clei^men,  the  utiliti^  will,  of  course,  look  into  the  question 
of  whether  the  particular  clei^men  really  need  the  con- 


While  the  Commission  is  inclined  to  the  opinion  that  no 
contract  for  its  service  entered  into  by  a  public  utility  can 
stand  as  against  a  general  statute  passed  in  the  exercise  of 
the  police  power  of  the  State  prescribing  a  method  of  super- 
vision and  regulating  the  public  utilities  of  the  State  and 
orders  of  this  Commission  made  after  due  process  under  such 
statute,  yet,  inasmuch  as  the  matter  is  directly  in  issue  in 
several  cases  now  pending  before  this  Commission,  we  do  not 
reel  that  we  should  pass  upon  it  here.  While  we  are  of 
the  opinion  that  some  of  the  contracts  for  free  or  reduced 
rate  service  heretofore  made  by  public  utilities  and  not  in- 
clnded  in  the  four  classes  of  deviations  which  will  be  au- 
thorised should  properly  be  allowed  to  continue,  such  as  eon- 
tracts  for  right-of-way  heretofore  entered  into,  and  while 
the  rate  established  by  other  contracts  may  well  be  regu- 
larly filed  by  the  utility  because  of  difference  in  conditions 
justifying  a  different  classification  and  a  different  rate,  as 
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distinguished  from  a  concession,  the  Conmussion  is  also  of 
the  opinion  that  man;  of  the  contracts  hitherto  established 
have  been  established  through  favoritism  and  discrimintL- 
tion,  and  should  not  be  permitted  to  stand  as  against  the 
present  policy  of  the  State,  as  expressed  in  the  Public  Utili- 
ties Act,  unless  it  is  clear  that  thej  must  stand  for  legal 
reasons.  The  order  in  this  case  will  accordingly  provide, 
that  within  three  months  from  its  publication  each  public 
utility  of  the  State  which  has  entered  into  contracts  for 
free  or  reduced  rate  service  shall  file  with  the  Commission 
a  list  of  those  contracts  which  the  utility  desires  to  eontinne, 
with  such  details  with  reference  to  each  case  that  the  Com- 
mission may  intelligently  act  thereon.  The  utilities  should, 
wherever  possible,  bring  the  rates  established  in  the  con- 
tracts within  their  regularly  published  rates,  in  which  case 
the  customer  will  pay  his  rate  not  by  virtue  of  his  contract, 
but  by  virtue  of  the  rates  on  file  with  this  Commission.  The 
utilities  should  try  to  weed  out  all  such  cases  and  to  present 
to  the  Commission  only  those  contracts  which  establish  rates 
which  are  not  published.  When  a  utility  had  a  rate  of  gen- 
eral application  to  some  class  of  its  customers  in  effect  on 
October  10,  1911,  and  also  has  a  "standard"  rate  which 
is  higher,  the  lower  rate  in  effect  on  October  10,  1911,  shall 
continue  in  effect  as  to  the  customers  who  enjoyed  such  rate 
until  the  Commission,  on  application  therefor,  authorizes  a 
change. 

We  submit  herewith  the  following  form  of  order : 

OBDEB. 

Section  17  (b)  of  the  Public  Utilities  Act,  providing  in 
part  that  no  public  utility  shall  charge,  demand,  collect  or 
receive  a  greater  or  less  or  different  compensation  for  any 
product  or  commodity  furnished  or  to  be  furnished  or  for 
any  service  rendered  or  to  be  rendered  than  the  rates,  tolls, 
rentals  and  charges  applicable  to  such  product  or  commodity 
or  service  as  specified  in  its  schedules  on  file  and  in  effect 
at  the  time,  provided  that  the  Commission  may  by  rule  or 
order  establish  such  exceptions  from  the  operation  of  this 
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prohibition  aa  it  may  consider  just  and  reaBonabie  as  to 
each  public  ntilit;,  and  Uie  Couunission  having  held  a  public 
bearing  on  the  class  or  classes  of  cases,  if  any,  in  which  ex- 
ceptions frcHU  the  operation  of  said  section  should  be  es- 
tablished, and  having  called  upon  all  the  public  utilities  of 
the  Btate  to  furnish  lists  of  their  concessions  from  published 
rates  as  dlstinguiBbed  from  regularly  filed  rates,  and  sug- 
gestions for  the  correct  rule  to  be  established,  and  careful 
coDaidenition  having  been  given  to  all  the  aspects  of  the 
question. 

It  is  hereby  ordered  aa  follows: 

X.  The  public  utilities  of  this  State,  other  than  common 
carriers,  may,  if  they  so  desire,  in  addition  to  the  classes  of 
cases  specified  as  applicable  to  them  in  Section  17  of  the 
Public  Utilities  Act  (referring  to  telephone  and  telegraph 
companies)  grant  free  or  reduced  rate  service  to  the  Federal 
and  State  governments  and  the  political  sub-divisious 
thereof,  includihg  the  departments  thereof,  and  public  in- 
stitutions; fairs  and  other  public  expositions  and  celebra- 
tions; charity,  as  defined  in  the  opinion  of  this  case;  and 
employees. 

2.  Within  three  months  from  the  date  of  this  order,  all 
public  utilities  desiring  to  continue  concessions  established 
by  contracts  heretofore  entered  into  and  not  coming  under 
the  provisions  of  paragraph  (1)  of  this  order,  shall  file  with 
this  Conunission  correct  copies  of  such  contracts  as  they 
may  desire  to  continue,  with  such  explanations,  if  any,  as 
may  show  to  the  Commission  clearly  the  situation  with  ref- 
erence to  such  contracte,  whereupon  the  Commission  will 
decide  whether  or  not  it  will  permit  such  contracts  to  stand 
daring  their  term.  In  all  cases  in  which  utilities  do  not 
file  contracts  within  the  time  herein  specified,  it  shall  be 
unlawful  thereafter  to  charge  aoy  rate  other  than  the  rate 
specified  in  the  schedules  on  file  with  this  Commission  as  ap- 
plicable to  the  class  of  service  specified  in  the  contract ;  pro- 
vided, that  where  a  utility  had  a  rate  of  general  application 
to  some  class  of  consumers  in  effect  on  October  10,  1911, 
and  also  a  "standard"  rate  which  is  higher  than  such  rate, 
the  lower  rate  In  effect  on  October  10,  1911,  shall  continue 
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in  effect  as  to  the  customers  who  enjoyed  such  rate  until  the 
Commission,  on  application  therefor,  authorizes  a  change. 
This  paragraph  applies  to  all  public  utilities  other  than  com- 
mon carriers,  whether  the;  have  hitherto  filed  applicatious 
with  this  Commission  or  not. 

3.  This  order  shall  apply  only  to  rates  and  service  over 
which  this  Commission  has  authority. 

4.  Applications  No.  3,  No.  80,  No.  116,  and  No.  117,  in  so  far 
as  their  prayer  comes  within  the  relief  hereinbefore  in  this  or- 
der granted,  are  hereby  granted  and  in  other  respects  denied. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed*  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  24th  day  of  Jan- 
uary, 1913. 

In  the  Mattbb  of  thb  Appucation  of  The  Pacific  Tele- 
phone AND  TELBQBAPH  COMPANY  FOB  AUTHORIZATION  TO 

PuBCHASE  All  thb  Issued  Capital  Stock  and  Bonds 
OF  San  Oabbiel  Valley  Home  Telephone  Coufanx, 

AND  UPON  THE  ACQUISITION  OP  SAID  STOCK  AND  BONDS 

TO  ACQuiEE  All  the  Pbopebty  of  San  Gabriel  Valley 
Home  Telephone  Company^  and  of  San  Gabbiel  Val- 
ley Home  Telephone  Company  fob  Authobization  to 
Sell  Its  Peopbbty  to  The  Pacific  Telephone  and  Tele- 
graph  Company   when  that  Company  shall   hatb 

ACQUIEED  ALL  THB   STOCK  AND   BONDS   OP   SaN   GaBRIBL 

Valley  Home  Telephone  Company.  Intervention  of 
The  City  of  Alhambha. 

Application  No,  281. — Decision  No.  447. 
Decided  February  j,  1913. 
Consolidation — E^ual    Treatment    of    Long    Distance    Lines — 
Routing  of  Messages — Compilation  of  Directories — Mini- 
mum Rates — Maximum  Radius  of  Service — Form  of  Con- 
tract— Minimum  Service  Requirements — Standards  of  Con- 
struction— Segregation  of  Toll  Revenues. 
Application   for  an  order  authoriiing  the  purchase  of  all  of  the  capital 
stock  and  bonds  and  all  of  the  property  of  the  San  Gabriel  Valley  Home 
Telephone  Company  by  The   Pacific  Telephone  and  Telegraph  Company, 
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(or  the  purpose  of  consolidatiiiK  the  two  telephone  systems.  The  Ci^  of 
Alhambra,  wherein  the  two  companies  operated,  was  granted  leave  to 
inlervcne  and  its  request  that  certain  conditions  be  embodied  in  the  order 
of  the  Commission  and  that  the  effectiveness  of  the  order  be  made  con- 
tingent upon  the  assent  of  the  City  thereto,  was  granted  for  the  reasons  set 
forth  by  the  Commission  in  granting  a  similar  request  br  the  City  of  Pasa- 
dena in  the  Application  of  The  Pacific  Telephone  and  Telegraph  Company 
to  Purchase  the  Capital  Stock  of  the  Home  Tel^hone  and  Telegraph 
Company  of  Pasadena.* 

The  Commissioa  held  that  the  proposed  omsolidation  was  for  the  best 
interest  of  all  concerned  and  that  public  convenience  and  necetsi^  would 
be  served  thereby  and  that  the  application  shoidd  be  granted  under  reason- 
able restrictions  and  limitations.  Conditions  looking  to  the  safeguarding 
of  the  interests  of  the  public  were  inserted  in  the  order  which  was  made  con- 
tingent upon  (he  passage  by  the  City  of  Alhambra  of  an  ordinance  ap- 
proving the  consolidation  and  the  terms  and  conditions  of  the  order. 

The  order  contained  provisions,  among  others,  with  respect  to  the 
availability  of  toll  service,  routing  of  messages,  equality  of  service  to  the 
United  Slates  Long  Distance  Telephone  and  Telegraph  Company  and  The 
Pacific  Telephone  and  Telegraph  Company,  compilation  of  directories, 
rates,  majcimum  radius  of  service,  form  of  contracts,  spedSc 
1  service  requirements,  standards  of  construction  and  the  segrega- 
tion of  toll  revenucs.t 

H.  D.  PilUhury,  r^resenting  The  Pacific  Telephone  and 
Telegraph  Cktmpanj. 

Arthur  Wright,  representing  United  States  Long  Distance 
Telephone  and  Telegraph  Company. 

Edgar  O.  Fatocett,  representing  San  Gabriel  Valley  Home 
Telephone  Company. 

Sloan  Pitzer,  representing  City  of  Alhambra. 

S.  M.  Hagkins,  representing  Los  Angeles  Home  Telephone 
CcHnpany. 

OPINION. 

Edgebton,  GommisHoner : 

This  is  an  application  by  The  Pacific  Telephone  and  Tele- 
graph Company,  joined  in  by  San  Gabriel  Valley  Home  Tele- 
phone Company,  for  an  order  authorizing  the  purchase  of 
Baid  The  Pacific  Telephone  and  Telegraph  Company  of  all 
of  the  capital  stock  and  bonds  of  San  Gabriel  Valley  Home 
Telephone  Company,  and  upon  the  acquisition  of  said  stock 

'Printed  in  Commission  Leaflet  No.  8.  page  7. 

tEditor's  headnotCL  _, 
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and  bonds  aatborizing  the  said  first  named  compauy  to  ac- 
(jnire  all  of  the  pro];>ert7  of  said  last  mentioned  company, 
and  authorizing  said  San  Gabriel  Vallej  Home  Telephone 
Compan;  to  sell  all  of  ita  property  to  said  Pacific  Telephone 
and  Telegraph  Companj  when  .said  last  mentioned  company 
shall  have  acquired  all  of  the  stock  and  bonds  of  said  San 
Gabriel  Valley  Uome  Telephone  Company. 

Both  of  the  applicants  herein  are  tolerating  telephone  lys- 
tems  in  the  City  of  Athambra  and  in  the  Towns  of  Arcadia 
and  El  Monte,  in  the  County  of  Lob  Angeles,  and  it  is  the 
purpose  of  this  application  to  obtain  permission  to  consoli- 
date these  two  telephone  systems  into  one  system. 

The  Pacific  Telephone  and  Telegraph  Company  installed 
its  service  in  the  City  of  Alhambra  about  the  year  1903  with- 
out having  obtained  a  franchise  from  said  city.  Thereafter, 
and  for  a  long  period  of  time,  there  was  a  controverHy  be- 
tween said  city  and  said  telephone  company  as  to  the  ne- 
cessity of  said  company  obtaining  a  franchise  from  said  city. 
Finally,  after  the  decision  of  the  United  States  Supreme 
Court,  in  the  case  of  the  City  of  Pomona  vs.  The  Pacific 
Telephone  and  Telegraph  Company,  said  company  applied  to 
the  trustees  of  the  City  of  Alhambra  for  a  franchise.  There- 
upon, the  City  of  Alhambra  demanded  that  a  CMisolidatiou 
be  effected  within  sixty  days,  of  the  San  Gabriel  Valley  Home 
Telephone  Company's  plant  and  that  of  The  Pacific  Company 
so  that  the  double  telephone  system  would  be  done  away 
with  and  the  citizens  woald  be  enabled  to  use  a  single  sys- 
tem. No  consolidation  was  effected  and  the  trustees  of  the 
City  of  Alhambra  denied  the  application  of  The  Pacific  Com- 
pany for  a  franchise  and  ordered  them  to  remove  their  poles 
and  wires  from  the  streets.  Thereafter,  an  agreement  of 
consolidation  was  effected  between  applicants  herein. 

After  the  application  herein  was  filed,  the  City  of  Al- 
hambra asked  and  was  granted  leave  to  intervene.  Said 
city  was  represented  at  the  hearing  and  made  no  objection 
to  the  granting  of  the  application,  but  requested  that  cer- 
tain conditions  be  put  in  the  order  of  the  Commission  and 
that  the  effectiveness  of  the  Commission's  order  be  made 
contingent  on  tlie  assent  of  the  city  thereto.    A  similar  re- 
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quest  by  the  Cilgr  of  Pasadena  was  granted  in  Applications 
Nos.  54  and  58*,  and  for  the  reasous  therein  set  out,  I  rec- 
ommend that  this  reqnest  be  granted. 

The  United  States  Long  Distance  Telephone  and  Telegraph 
Company  has  been  serving  the  patrons  of  the  Ban  Gabriel 
Valley  Home  Telephone  Company  with  a  long  distance  serv- 
ice and  it  is  proposed  to  permit  or  provide  for  long  distance 
service  from  the  consolidated  exchange  with  both  the  United 
States  Long  Distance  Telephone  and  Telegraph  Company 
and  the  toll  system  of  The  Pacific  Telephone  and  Telegraph 
Company.  The  United  States  Long  Distance  Telephone  and 
Telegraph  Company  requests  that  certain  conditions  be  in- 
corporated in  the  order  of  the  Commission,  safeguarding 
its  interests. 

After  carefnl  consideration,  I  am  convinced  that  it  is  to 
Che  best  interest  of  all  concerned  that  this  proposed  consoli- 
dation be  sanctioned  by  the  Commission  and  that  public  con- 
venience and  necessity  will  be  served  thereby.  Conditions 
looking  to  the  safeguarding  of  the  interests  of  the  public 
have  been  inserted  in  the  following  order. 

No  value  is  herein  found  on  either  of  the  plants  mentioned 
in  this  application,  nor  on  the  consolidated  plant  as  a  re- 
sult of  mei^^g  both  these  plants,  and  it  should  be  clearly  un- 
derstood that  the  sanction  of  this  Commission  to  the  transfer 
of  the  property  herein  mentioned  in  no  wise  binds  this  Com- 
mission, nor  any  rate-fixing  or  regulating  body,  as  to  the 
values  of  said  plant 

The  following  form  of  order  is  herewith  submitted: 

OBDEB. 

Application  having  been  made  by  The  Pacific  Telephone  and 
Tel^^pfa  Company  for  authorization  to  purchase  all  the 
issned  capital  stock  and  bonds  of  San  Gabriel  Valley  Home 
Telephone  Company,  and  upon  the  acquisition  of  said  stock 
and  bonds  to  acquire  all  the  property  of  San  Gabriel  Valley 
Home  Telephone  Company ;  and  of  San  Gabriel  Valley  Home 
Telephone  Company  for  authorization  to  sell  its  property 

'Printed  in  CommiHion  Leaflet  No.  8,  page  7. 
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to  The  Pacific  Telephone  and  Tel^^aph  Company  when  that 
company  shall  have  acquired  all  the  stock  and  bonds  of  San 
Uabriel  Valley  Home  Telephone  Company;  and  the  City  of 
Alhambra  having  intervened;  and  a  hearing  having  been 
held  upon  said  application  and  intervention ;  and  it  appear- 
ing to  the  Commission  that  the  application  ahoald  be  granted 
under  reasonable  restrictions  and  limitations, 

/(  «  hereby  ordered.  That  the  application  of  The  Pacific 
Telephone  and  Telegraph  Company  for  authorization  to  pur- 
chase ail  the  issued  capital  stuck  and  bonds  of  San  Gabriel 
Valley  Home  Telephone  Company  and  upon  acquisitdoD 
of  said  stock  and  bonds  to  acquire  all  the  properly  of  San 
Q-abriel  Valley  Home  Telephone  Company,  and  of  Ban  Ga- 
briel Valley  Home  Telephone  Company  for  authorization 
to  sell  itB  property  to  The  Pacific  Telephone  and  Telegraph 
Company  when  that  company  shall  have  acquired  all  the  atock 
and  bonds  of  San  Gabriel  Valley  Home  Telephone  Company, 
be  and  the  same  is  hereby  granted  upon  the  following  terms 
and  conditions,  and  contingent  upon  the  passage  of  an  or- 
.  dinance  by  the  City  of  Alhambra  approving  said  purchase 
and  sale  and  said  terms  and  conditions. 

I. 

Toll  Bates  and  Bervice. 

(a)  Toll  service  shall  be  maintained  and  be  at  all  times 
available  lo  all  present  and  future  telephone  subscribers 
who  may  be  subscribers  of  the  consolidated  telephone  serv- 
ice in  Alhambra,  so  that  any  subscriber  in  Alhambra  may 
have  incoming  service  from  and  outgoing  service  to  the  ex- 
isting toll  lines  now  entering  Alhambra  or  any  fnture  lines 
which  may  be  built  thereto,  and  it  shall  be  optional  with  these 
subscribers  over  which  toll  system  they  shall  be  given  con- 
nection in  so  far  as  such  option  is  made  possible  by  the 
terminal  facilities  to  which  the  said  toll  lines  may  have 
access  elsewhere. 

Ample  and  suitable  space  or  room  for  facilities  shaU  be 
furnished  the  United  States  Long  Distance  Telephone  and 
Telegraph  Company,  its  successors  and  assigns,  in  any  build- 
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ing  in  which  the  exchange  telephone  eervice  shall  be  estab- 
lished, in  which  said  long  distance  company  shall  have  the 
right  to  set  np  and  maintain  and  operate  snfllcient  and  sat- 
isfactory long  distance  equipment  and  apparatns  for  caring 
for  and  condactiDg  its  long  distance  bnsiness  both  incoming 
and  outgoing. 

The  United  States  Long  Distance  Telephone  and  Tele- 
graph Company  shall  have  the  right  to  install  apparatns, 
appliances,  equipment  and  facilities  for  the  carrying  on, 
operating,  and  caring  for  its  long  distance  business,  and 
shall  employ  on  its  own  account  operators  and  employees 
necessary  to  conduct  such  hnsiness. 

The  physical  connection  between  the  long  distance  ap- 
paratus and  equipment  of  said  United  States  Long  Distance 
Telephone  and  Telegraph  Company  and  the  apparatus  of 
the  local  plant  shall  be  made  in  a  manner  suitable  to  the 
carrying  on  of  said  long  distance  business,  to  the  advan- 
tageous operation  of  the  Long  Distance  apparatus  and  lines, 
and  proper  service  for  the  patrons  of  the  said  local  com- 
pany and  without  unnecessary  cost  The  patrons  of  the  said 
local  company  shall  have  the  right  and  option  to  call  for 
long  distance  service  over  the  lines  of  the  United "  States 
I»ng  Distance  Telephone  and  Telegraph  Company,  and  calls 
made  by  patrons  of  the  local  company  for  such  service  shall 
be  80  handled  by  the  operators  of  the  local  company  that  the 
service  given  to  the  patrons  of  the  local  company  by  the  said 
Long  Distance  Company  shall  not  t»e  in  any  way  at  a  dis- 
advantage. All  messages,  both  incoming  and  ontgoing,  over 
the  lines  of  the  Long  Distance  Company  shall  be  handled 
promptly  by  the  operators  of  the  local  company  and  with 
the  same  promptness  that  incoming  and  out^ing  messages 
are  handled  over  the  long  distance  lines  of  any  other  company 
or  over  the  long  distance  lines  of  the  local  plant  or  exchange. 

The  Long  Distance  Company  shall  have  the  right,  sub- 
ject to  the  approval  of  the  Railroad  Commission  of  the  State 
of  California,  to  designate  the  name  by  which  its  service 
shall  be  called  and  published. 

Ix>ng  distance  service  to  or  from  the  said  United  States 
Telephone  and  Telegraph  Company  shall  be  handled  by  ^k 
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local  company  vithont  unneceasary  hindrance,  del^  or  ex- 
pense and  without  any  action  or  snggestion  on  the  part  of 
any  operator  or  employee  of  the  local  company  that  might 
tend  to  inflnence  the  patron  in  his  selection  of  the  long 
distance  lines  to  be  used. 

As  new  or  additional  equipment  or  alterations  in  equip- 
ment are  made  by  the  local  company,  the  said  Long  Distance 
Company  shall  be  giren  the  information  at  as  early  a  date 
as  possible  of  any  contemplated  changes  and  permitted  to 
do  anything  necessary  to  bring  its  equipment  into  proper 
relations  with  the  proposed  change,  and  no  delay  or  bin- 
draiice  shall  be  made  by  the  local  company  in  this  connectioD 
nor  in  the  event  the  said  Long  Distance  Company  shall  de- 
sire to  make  changes  in  or  additions  to  its  own  apparatus. 

The  United  States  Long  Distance  Telephone  and  Tele- 
graph Company  shall  maintain  its  present  particular  party 
long  distance  service,  and  may  make  such  particular  party 
service  and  two-number  service  optional  after  approval  by 
the  Railroad  Commission  of  the  State  of  California. 

The  toll  service,  both  incoming  and  outgoing,  destined  to 
or  originating  at  the  stations  of  the  Alhambra  local  com- 
pany situated  in  the  towns  of  Gl  Monte  and  Arcadia,  shall 
be  handled  in  the  same  manner  as  at  the  present  time,  that  is 
to  say,  patrons  calling  for  the  service  of  the  said  United  States 
Long  Distance  Telephone  and  Telegraph  Company  shall  be 
promptly  connected  with  the  lines  of  the  United  States  Long 
Distance  Telephone  and  Telegraph  Company  by  the  oper- 
ators of  the  local  company  without  unnecessary  hindrance, 
delay  or  expense  and  without  any  action  or  suggestion  on 
the  part  of  any  operator  or  employee  of  the  local  company 
that  might  tend  to  influence  the  patron  in  his  selection  of 
the  long  distance  line  to  be  nsed,  and  messages  destined 
over  the  lines  of  the  said  Loug  Distance  Company  for  per- 
sons or  patrons  at  El  Monte  and  Arcadia  shall  be  handled 
without  unnecessary  hindrance  or  delay  by  said  local  com- 
pany. The  operators  of  the  local  company  at  El  Monte  and 
Arcadia  shall  obey  all  rules  and  regulations  of  the  said  Long 
Distance  Company  in  so  far  as  the  handling  of  such  long 
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distance  buBiness  coming  from  or  destined  to  the  lines  of  said 
company  is  concerned. 

Whenever,  as  a  result  of  sufficient  development  or  in  the 
judgment  of  the  said  United  States  Long  Distance  Telephone 
and  Telegraph  Company,  business  at  either  El  Monte  or 
Arcaria  warrants,  it  may,  subject  to  the  provisions  of  law, 
install,  maintain,  and  operate  a  long  distance  switchboard 
at  such  towns  under  the  same  conditions  as  exist  in  the  City 
of  Alhambra;  the  same  provisions  of  this  order  applying  at 
Alhambra  for  the  conducting  of  the  business  there  and  the 
rights  of  said  Long  Distance  Company  which  also  exist  and 
apply  at  El  Monte  and  Arcadia  with  the  exception  just  noted, 
subject  to  the  order  or  approval  of  legally  constituted 
anthorily. 

(b)  The  Pacific  Telephone  and  Telegraph  Company  shall 
maintain  its  present  long  distance  service  of  whatever  hind 
until  the  further  order  of  this  Commission,  and  shall  enjoy 
the  same  protection  against  unnecessary  hindrance,  delay  or 
expense  with  reference  to  any  act  or  suggestion  or  interfer- 
ence on  the  part  of  any  operator  or  employee  or  agent  of 
the  United  States  Long  Distance  Telephone  and  Telegraph 
Company,  as  is  provided  for  that  company  in  the  above  para- 
graph providing  for  the  associatioD  of  the  two  companies. 

(c)  A  director  or  directories  showing  the  subscribers  of 
the  Alhambra  exchange  and  their  respective  telephone  num- 
bers and  otherwise  compiled  according  to  the  usual  practice 
of  the  two  companies,  shall  be  furnished  each  of  the  Bub- 
Bcribers  to  the  consolidated  service  in  Alhambra,  Arcadia 
and  El  Monte  not  less  than  twice  each  year.  Such  directoiy 
or  directories  shall  also  contain  the  names  and  numbers 
of  all  the  subscribers  of  The  Pacific  Telephone  and  Telegraph 
Company  of  the  City  of  Los  Angeles  and  contiguous  terri- 
tory; and  a  local  directoiy  or  directories  shall  be  furnished 
each  of  such  subscribers,  which  shall  contain  the  names  and 
numbers  of  all  the  Bnbscribers  to  the  consolidated  service  in 
the  City  of  Alhambra,  El  Monte  and  Arcadia,  not  less  than 
twice  each  year  in  addition  to  and  supplementary  to  the 
general  directory  first  provided  for.  A  directory  or  direc- 
tories ^all  also  be  furnished  each  of  the  subscribers  to  the 
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consolidated  service  in  Albambra,  El  Monte  and  Arcadia 
by  the  United  States  Long  Distance  Telephone  and  Tele- 
graph Company  not  less  than  twice  annually,  containing  all 
the  subscribers  of  the  Home  Telephone  and  Tel^rapk  Com- 
pany of  Los  Angeles  and  also  the  subscribers,  with  their 
respective  numbers,  of  other  independent  companies  in  ter- 
ritory contiguous  to  Los  Angeles  in  accordance  with  the 
usual  practice  of  the  United  States  Long  Distance  Telephone 
and  Telegraph  Company. 

Whenever  any  telephone  number  or  numbers  are  changed 
the  local  company  shall  immediately  notify  the  said  Uniled 
States  Ijong  Distance  Telephone  and  Telegraph  Company 
of  such  change  in  number  or  numbers,  and  such  notification, 
inclusive  of  all  changes  made  in  the  intervals,  shall  be  made 
daily,  and  all  of  the  companies  involved  in  the  lists  of  tele- 
phone subscribers  necessary  to  the  completion  of  the  tele- 
phone directories  herein  provided  for,  shall  co-operate  to  the 
end  that  such  directories  shall  be  complete  for  the  telephone 
field  involved  and  shall  be  promptly  and  regularly  revised 
to  the  end  that  such  directories  may  be  at  all  times  as  com- 
plete and  up-to-date  as  is  reasonably  possible  in  accordance 
with  existing  telephonic  needs;  this  clause  to  apply  to  such 
telephone  companies  whether  or  not  they  appear  of  record 
in  this  case. 

II. 

Ijocal  Rates  and  Service. 
The  rentals  charged  the  subscribers  to  the  consolidateil 
service  in  tlie  City  of  Albambra,  and  the  service  given  and 
facilities  afforded  by  tlie  exchange  or  exchanges  of  said  con- 
solidated service,  shall  conform  to  the  following  require- 
ments until  altered  by  constituted  autliority. 

(a)  The  minimum  rate  for  the  several  classes  of  service 
now  prevailing  in  the  systems  of  the  San  Gabriel  Vallev 
Home  Telephone  Company  and  The  Pacific  Telephone  and 
Telegraph  Company  in  AUiainhra,  El  Monte  and  Arcadia, 
respectively,  or  the  contiguous  territory  served  therefrom, 
and   the    maximum    radius   to,   through   and(^ -overg  which 
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nch  rates  apply  tinder  the  same  several  rates  for  the  various 
clUBea  of  service  now  existing  under  the  system,  respectively, 
shall  in  the  several  instances  prevail  as  the  maziniani  rate 
and  the  minimum  radius  applicable  for  the  several  classes 
of  service  involved. 

(b)  Service  shall  be  rendered  by  the  operating  company 
on  application  and  the  signing  of  the  company's  contract, 
which  contract  shall  be  subject  to  the  approval  of  the  City 
of  Alhambra,  under  the  rates  applicable  to  the  various  classes 
of  service,  with  reasonable  promptness,  and  without  the  re- 
quirement of  a  deposit  of  any  sum  as  a  prerequisite  te  the 
installation  of  service.  Ko  requirement  involving  any  sum 
in  the  natnre  of  a  penalty  shall  apply  as  a  condition  of  the 
contract  under  which  service  shall  be  installed. 

(c)  The  optional  two-number  and  particular  party  serv- 
ice oi  The  Pacific  Telephone  and  Telegraph  Company's  lines 
between  the  City  of  Alhambra  and  the  City  of  Los  Angeles 
and  other  places  on  its  lines  shall  be  maintained  as  it  now 
exists  nnless  a  change  is  authorized  by  constJtated  authority. 

(d)  With  reference  to  the  efficiency  of  exchange  service, 
the  following  conditions  shall  be  met  as  the  minimum  re- 
quirements of  efBcient  service  under  normal  operating  con- 
diti(n»: 

(1)  The  average  time  for  answering  line  signals  shall  not 
exceed  four  seconds. 

(2)  The  percentage  of  line  signals  answered  in  ten  sec- 
onds or  under  shall  not  be  less  than  95%. 

(8)  The  average  time  for  the  disconnection  of  calls  shall 
not  exceed  four  seconds. 

(4)  The  percentage  of  disconnections  within  eight  sec- 
onds shall  not  be  less  than  95%. 

(5)  The  calls  not  affected  by  operators'  errors  shall  not  be 
less  than  98%. 

(fl)  The  above  service  requirements  shall  apply  under 
normal  conditions,  and  at  no  time  shall  the  ratio  of  operators 
to  traffic  handled  be  less  than  is  necessary  to  the  mainten- 
ance (rf  these  standards  under  normal  conditions. 
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General  and  Miscellaneous  Requirements. 

(a)  Within  a  reasonable  time  after  the  purchase  by  The 
Pacific  Telephone  and  Telegraph  Company  of  the  stock  and 
bonds  of  San  Gabriel  Valley  Home  Telephone  Company,  as 
provided  for  in  this  order,  The  Pacific  Telephone  and  Tele- 
graph Company  shall  acquire  all  of  the  property  and  rights, 
inclusive  of  the  franchise  of  San  Gabriel  Valley  Home  Tele- 
phone Company  as  further  provided  for  in  this  order. 

(b)  The  interchange  of  service  between  the  two  systems 
now  existing  and  pending  their  final  complete  physical  consol- 
idation shall  be  effected  within  thirty  days  of  the  date  of  this 
order,  and  the  engineering  work  necessary  to  effect  a  complete 
physical  consolidation  of  the  two  systems  shall  thereafter  pro- 
ceed with  reasonable  diligence  and  shall  be  fully  completed 
by  May  1,  1913.  Strict  adherence  to  the  service  require- 
ments hereinbefore  outlined  will  not  be  insisted  upon  dur- 
ing the  time  previoas  to  complete  physical  consolidation, 
but  allowance  will  be  made  for  inherent  difflculties  in  ren- 
dering first-class  service  during  the  time  of  effecting  physical 
consolidation  of  the  systems  involved. 

(c)  The  construction  to  be  retained  in  service  in  the  course 
of  the  physical  consolidation  as  well  as  future  iustallations 
shall,  in  so  far  as  located  within  incorporated  cities,  be  sub- 
ject to  the  approval  of  the  constituted  authorities  of  such 
cities  end  shall  conform  to  the  ordinances  of  said  cities  now 
or  which  may  hereafter  be  in  effect  As  nearly  as  Is  reason- 
ably possible,  installation  of  equipment  or  facilities  with- 
oat  said  cities  having  to  do  with  the  exchange  limits  involved 
shall  follow  the  construction  standards  observed  within  the 
cities  in  so  far  as  they  may  he  applicable  under  standard 
construction.  Particularly  shall  interior  block  constmctlon 
for  the  business  sections  and  rear  property  line  constmc- 
tion  for  the  residence  section  prevail  In  the  preservation 
of  existing  facilitleR  as  well  as  future  Installations,  sub- 
ject to  the  approval  of  constituted  anthoritiea,  and  condi- 
tioned npon  the  necessary  rightsof-way  being  obtainable 
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from   property  owners  vlthont  cfaa^e  or  for  reaBmable 
compeiiBation. 

(d)  For  Uie  purpose  of  detenuiiung  gross  receipts  and 
percentages  involved  in  payments  to  the  City  of  Alhambra 
the  companies  shall  make  a  jast  segregation  of  toll  revenues 
based  upon  a  pro  rata  determined  by  a  consideration  of 
toll  investment  and  expenses  and  exchange  investment  and 
expenses.  In  case  the  company  and  the  city  do  not  agree 
as  to  soch  segr^ation,  the  party  dissatisfied  shall  have  the 
right  to  apply  to  tiie  Bailroad  Commission  of  the  State  of 
California,  vrbose  determination  with  reference  thereto  shall 
be  final. 

(e)  The  provisions  of  this  order  shall  become  ^ective 
only  upon  the  concurrence,  as  expressed  by  ordinance,  of 
the  Board  of  Trustees  of  the  City  of  Alhambra,  and  the  terms 
and  conditions  of  this  order  shall  become  effective  concur- 
rently with  such  approval  by  said  Board  of  Trustees. 

(f)  After  the  terms  and  conditions  of  this  order  shall 
have  become  effective  and  the  property  and  rights  of  the 
San  Oabriel  Valley  Home  Telephone  Company  of  Alhambra 
shall  have  been  assigned  and  transferred  to  The  Pacific  Tele- 
phone and  Telegraph  Company,  nnder  the  terms  and  con- 
ditions herein  provided  for,  which  are  declared  to  be  just 
and  reasonable,  it  is  contemplated  hereby  that  the  true  owner- 
ship and  control  of  said  consolidated  telephone  service  and 
Qie  control  and  management  thereof  shall  at  all  tunes  appear 
and  be  made  in  public  in  accordance  with  the  true  facts 
involved. 

(g)  Nothing  in  this  order  made  by  the  Bailroad  Commis- 
sion of  the  State  of  California,  or  in  any  of  the  proceedings 
preliminary  thereto,  shall  be  deemed  in  any  way  to  be  an 
acceptance,  either  by  the  Bailroad  Commission  or  the  City 
<rf  Alhambra,  of  the  valuations  placed  upon  the  stoct  and 
bonds  of  San  Gabriel  Valley  Home  Telephone  Company,  or 
of  the  property  rights,  franchises  or  privileges  involved  in 
the  transfer  herein  provided  for,  the  value  of  snch  stock  and 
bonds  and  of  such  property  rights,  franchises  or  privileges 
as  are  involved,  being  expressly  left  open. 
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(h)  Nothing  in  any  order  made  by  the  Railroad  GommiB- 
sion,  or  in  the  proceedings  preliminary  thereto,  shall  be 
deemed  in  any  way  to  constitute  a  contract  between  the  eaid 
telephone  companies,  or  any  of  them,  and  the  City  of  Al- 
hambra,  or  the  State  of  California.  It  is  intended  hereby 
to  establish  certain  service,  constmction  and  rate  regulations 
to  which  said  companies,  and  each  of  them,  much  conform, 
nntil  otherwiae  provided  for  by  law. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  7th  day  of  Feb- 
mary,  1913. 

In  the  Maitbb  of  the  Application  of  Saeatoga  Telsphone 
coupant  fob  pbbui88i0n  to  incbbasb  bates. 

Application  No.  133. — Decision  No.  458. 
Dteidtd  February  14,  1913. 

Farm  Lines — Increase  of  Rates — Switching  Charge — Public 
Profesuon. 

Upon  applkation  by  the  Saratoga  Telephone  Company  to  increase  its 
rates  25  cents  per  month,  it  appeared  that  the  applicant's  system  consisted 
of  farmer  lines  extending  beyond  the  usual  limits  for  sucfa  Unes  into  the 
switchboard  of  The  Pacific  Telephone  and  Tel^rafrfi  G>inpany  at  San- 
toga.  Under  an  order  to  show  cause.  The  Pacific  Telephone  and  Telegraph 
Company  was  formally  made  a  party  to  the  proceedings. 

The  Commission  found  that  The  Pacific  Telephone  and  Telegraph  Com- 
pany had  permitted  or  forced  the  Saratoga  Telephone  Company  to  bnild 
its  lines  beyond  the  usual  point  designated  for  farmer  lines  and  into  the 
former  company's  switchboard  at  Saratoga  with  the  result  tliat  such 
facilities  as  were  in  existence  for  handling  business  within  the  normal 
exchange  radius  were  the  property  of  the  applicant  and  ftirtber,  that, 
contrary  to  its  public  profession  as  set  forth  in  its  rate  sheet  for  the 
Saratoga  territory,  The  Pacific  Telephone  and  Telegraph  Company  was 
gtving  no  exchange  service  whatever  in  Saratoga  other  than  was  comprised 
by  a  single  toll  station  in  the  oflke  of  the  exchange.  The  Commission 
found  further  that,  of  the  rates  filed  by  the  applicant,  The  Pacific  Tele- 
phone and  Telegraph  Company  collected  $1  per  month  from  each  snb- 
■criber  and  the  applicant  collected  the  balance.  Otx  of  this  balance,  the 
applicant  was  compelled  to  pay  certain  living  quarters  expenses  ud  put 
of  the  wages  of  the  operator  to  chai^  of  the  sernce,  which  was  tfie  lerY- 
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ice  Uiat  The  Pacific  Telephoae  and  Telegraph  Company  professed  to  give. 
K  demand  {or  continuous  service  having  developed,  this  application  was 
made  bj  tiie  Saratoga  Telephone  Company  for  the  purpose  of  obtaining 
the  means  to  pay  the  wages  of  an  additional  operator  to  render  the  serv- 
ice which  The  Pacific  Telephone  and.  Telegraph  Company  professed  to 
give; 

The  Commission  held  that  it  was  the  duty  of  The  Pacific  Telephone  and 
Telegraph  Company  to  maintain  and  render  exchange  service  such  as  it 
professed  to  render  and  such  as  was  defined  by  the  rate  sheet  filed  with 
the  Commission  and  to  meet  those  normal  duties,  responsibilities  and  ex- 
penses whidi  k  had  been  imposing  upon  the  applicant  The  Commission 
refused  to  grant  the  application  upon  the  ground  that  the  applicant  was 
ncwmally  entitled  to  the  service  received  from  The  Pacific  Telephone  and 
Telegraph  Company  for  25  cents  per  subscriber  per  month  and  that  the 
application  was  made  for  the  purpose  of  further  increasing  the  present 
unreasonable  charge  made  necessary  in  paying  the  wages  of  an  operator  to 
handle  the  service  which  The  Pacific  Telephone  and  Telegraph  Company 
should  normally  render. 

Ordtred,  That  the  application  be  denied. 

That  The  Pacific  Telephone  and  Telegraph  Company  forthwith  render 
icrrice  in  and  about  Saratoga  at  the  rates  on  file;  that  it  immediately  file 
rates  covering  those  normal  classes  of  service  which  are  not  now  provided 
for  in  its  rate  sheet  on  file;  and  that  it  pay  the  entire  expense  of  operating 
its  exchange  at  Saratoga,  including  the  wages  of  operators  sufficient  to 
maintain  an  adequate  twen^-fonr  hour  service.* 

OPINION. 

QoKDON,  Commissioner: 

Tbis  application  is  for  permission  to  increase  telephone 
rates.  A  public  hearing  waa  held  and  the  testimony  devel- 
oped, la  conjunction  with  the  investigations  of  this  Gom- 
miasion,  disclosed  a  peculiarly  conflicting  and  illogical  sit- 
uation, a  brief  review  of  which  is  essential  preliminary  to  the 
order  which  I  shall  recommend  in  this  case. 

The  Saratoga  Telephone  Company  is  an  organization 
brought  into  existence  and  maintained  to  effect  a  telephone 
service  which  it  was  apparently  impossible  to  secnre  from 
The  Pacific  Telephone  and  Telegraph  Company  in  the  past, 
which,  however,  has  maintained  a  pretense  of  Berving  this 
field.  For  this  reason,  under  an  order  to  show  cause,  The 
Pacific  Telephone  and  Telegraph  Company  was  formally 
made  a  party  In  these  proceedings.    The  testimony  makes 

'Editor's  beadnote. 
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plain  that  the  individuals  iuTolved  in  the  Saratoga  Tele- 
phone Companj  had  no  desire  to  enter  the  telephone  buainess 
and  that  they  have  not  oonUnaed  in  the  telephone  field  as 
a  business  proposition,  but  have  been  practicalij  compelled 
to  invest  money  in  lines  and  facilities  and  to  collect  regu- 
lar charges  for  the  maintenance  thereof  in  order  that  they 
might  have  and  enjoy  a  telephone  service  which  ought  to 
have  been  available  without  any  such  necessity  on  their  fiart 

In  every  essential  part,  the  system  of  the  Saratoga  Tele- 
phone Company  is  what  is  generally  termed  in  this  State  a 
"farmers'  line  company".  This  is  a  classification  used  for  a 
service  usually  reaching  rural  development  under'  which  the 
telephone  users  build  their  own  lines  to  the  town  limits  of 
the  nearest  telephone  exchange,  supply  their  own  instru- 
ments, maintain  both  and  make  connection  with  the  exchange 
system  at  the  town  limits,  thereafter  securing  switcliing 
service  with  an  exchange  system  at  a  very  nominal  cbaige. 
It  is  and  has  been  a  normal  field  in  which  this  service  has 
adequately  met  one  of  the  difficult  problems  having  to  do 
with  telephone  expansion. 

At  Saratoga,  the  respousibilities  above  described,  t.  e.,  the 
building  of  lines  to  the  town  limits,  the  supplyiug  of  in- 
struments and  maintenance  thereof,  have  been  most  unrea- 
sonably enlarged,  to  wit :  The  Saratoga  Telephone  Company 
has  been  required  to  build  its  lines  clear  into  the  exchange 
switchboard  and  has  further  been  burdened  with  expenses 
having  to  do  with  the  conduct  of  the  exchange  service.  The 
only  concession  granted  them  has  been  the  use  of  a  certain 
number  of  The  Pacific  Telephone  and  Telegraph  Company's 
substation  instruments. 

The  Saratoga  Telephone  Company  has  approximately  144 
subscribers.  Assuming  that  the  subscribers  take  advantage 
of  their  privilege  of  paying  their  accounts  within  a  specified 
time  to  secure  a  minimum  rate  (and  the  testimony  indicates 
that  they  have  generally  done  this),  approximately  141  of 
th^t  number  pay  a  rate  of  ?1.25  per  month  and  three  pay  a 
rate  of  f  1.50  per  month ;  but  the  contracts  involving  Uie  serv- 
ice are  actually  written  with  The  Pacific  Telephone  and  Tele- 
graph Company,  and  of  the  rate  paid.  The  Pacific  .Tele- 
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phone  and  Telegraph  Compan;  collects  fl.00  per  month 
from  each,  the  Saratoga  Telephone  Company  being  permitted 
to  collect  the  remaining  25  cents  or  50  centa,  as  the  case 
may  be.  Out  of  the  |1.00  collected  by  The  Pacific  Telephone 
and  Telegraph  Company,  it  has  allowed  25  per  cent  as  an 
agent^s  commission  or  a  contribation  toward  making  np  a 
guaranteed  salary  for  the  operator  operating  the  exchange 
board  of  950.00,  involving,  in  the  past,  the  necessity  on  the 
part  of  the  Saratoga  Telephone  Company  of  making  up  the 
balance  of  the  operator's  salary  which  involved,  as  at  July, 
1912,  a  monthly  expenditure  of  about  f  11.00. 

After  making  np  guaranteed  salary  for  the  operator  in 
the  central  exchange,  the  Saratoga  Company  was  left  ap- 
proximately 122.75  per  month,  out  of  which  it  further  obli- 
gated itself  to  pay  fl2.50  per  month  toward  the  operator's 
living  quarters,  leaving  a  balance  of  flO.25  per  month  to 
cover  operating,  maintenance  and  other  costs  of  the  Saratoga 
Telephone  Company. 

The  Saratoga  Telephone  Company  now  petitions  this 
Commission  fof  permission  to  raise  its  rates  25c.  per  month 
in  order  that  additional  revenue  may  be  available  with  which 
to  pay  for  an  additional  operator  in  the  Saratoga  exchange 
so  that  continuous  service  may  be  enjoyed. 

The  service  which  the  Saratoga  Telephone  Company  has 
had  has  been  inclusive  of  certain  free  switching  privileges 
with  San  Jose;  this  is  a  matter  that  will  be  discussed  further 
on  in  this  opinion.  The  Pacific  Telephone  and  Telegraph 
Company  has  continuously  professed  to  serve  the  territory 
in  and  about  Saratoga.  The  testimony  proves  conclusively 
that  years  of  unsatisfactory  and  unavailing  negotiations  have 
gone  forward  between  this  community  and  The  Pacific  Tele- 
phone and  Telegraph  Company  in  the  effort  to  secure  from 
that  company  some  measure  of  compliance  with  its  profes- 
sion. The  Pacific  Telephone  and  Telegraph  Company  has 
on  file  with  this  Commission  a  rate  slieet  setting  out  the  serv- 
ice which  that  company  professes  to  give  in  this  field.  This 
rate  sheet  bears  the  date  of  October  15,  1907,  and  without 
reference  to  the  controversy,  the  history  of  which  was  brought 
out  in  the  testimony  in  tliis  ease  antedating  1907,  th^  [rate 
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sheet  of  October  15th,  1907,  being  the  effective  rates  of 
The  Pacific  Telephone  and  Telegraph  Company  at  this  point, 
defines  the  obligations  of  this  company  as  a  public  utility 
in  this  community.  The  Pacific  Telephone  and  Telegraph 
Company  professes  to  render  exchange  service  within  an 
exchange  radius  of  one  mile  from  the  central  office  at  Sara- 
toga.   The  schedule  provides  for: 

BU8INBSS  8BBV1CB. 

Wall  Desk 

Individual  lin^  unlimited  service. .  .{2.50  {2.50 

Four-party,  unlimited  service 1.50  2.00 

Extension  Set 1.00  1.00 

KBSmBNCfi  SEBVIGB. 

WaU        Desk 
Individual  line,  unlimited  service. .  .{2.50        {2.50 

Four-party,  unlimited  service 1.50  2.00 

Extension  Set 1.00  1.00 

with  the  usual  charges  for  mileage  beyond  the  exchange 
radius  for  individual,  two-party  and  four-party  service;  also 
for  farmer  line  service,  which  is  the  service  I  have  first  re- 
ferred to  in  this  opinion,  i.  e.,  a  rural  service  under  which 
the  subscriber  or  subscribers  build  the  line  or  lines,  famish 
their  own  instruments  and  receive  exchange  service  at  a 
nominal  price,  varying  with  the  size  of  the  exchange  to  which 
they  are  connected.  In  the  case  of  Saratoga,  the  effective 
rate  for  this  service  would  be  25c.  per  month,  and  at  that  rate 
the  Saratoga  subscribers  to  the  Saratoga  telephone  system 
are  entitled  to  all  of  the  exchange  service  held  out  by  The 
Pacific  Telephone  and  Telegraph  Company  for  Saratoga  Ex- 
change. 

We  find,  as  a  fact,  that  The  Pacific  Telephone  and  Tele- 
graph Company  is  giving  no  exchange  service  whatever  in 
Saratoga  other  than  is  comprised  by  a  single  toll  station  in 
the  office  of  its  exchange;  that  it  has,  contrary  to  its  pro- 
fessed policy  under  the  rate  sheet  defining  its  responsibilitieB, 
either  permitted,  encouraged  or  forced  the  Saratoga  Tele- 
phone Company  not  only  to  build  up  to  the  usual  point  des- 
ignated for  farmer  lines,  but  that  the  Saratoga  Telephone , 
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Ck>mpaiiy  has  been  compelled  to  build  into  tbe  switeliboard, 
and,  aa  a  result,  saclt  facilities  as  are  in  existence  for  haud- 
(ing  business  within  the  normal  exchange  radius  are  the 
property  of  the  Saratoga  Telephone  Companj.  The  Pacific 
Telephone  and  Telegraph  Company  has  been  and  is  now 
collecting  from  Saratoga  subscribers,  under  individual  con- 
tracts with  them,  the  sum  of  ¥1.00  per  mouth,  and  whereas 
the  Saratoga  Telephone  Compan;  has  filed  rates  ranging 
from  11.25  to  fl.50  per  month,  as  a  matter  of  fact,  these  so- 
called  rates  are  inclualTe  of  the  fLOU  collected  by  The  Pa- 
cific Telephone  and  Telegraph  Companj  and  the  remaining 
25c  or  50c  is  collected  bj  the  Saratoga  Telephone  Company 
independently  of  the  operations  of  The  Pacific  Telephone 
and  Telegraph  Company.  The  Pacific  Telephone  and  Tele- 
graph Company,  as  the  company  professing  to  give  service 
at  Saratoga,  has  permitted  a  situation  to  develop  by  which 
the  operator  in  charge  of  this  professed  service  has  been 
and  is  being  partially  paid  directly  by  the  Saratoga  Tele- 
phone Company.  In  addition  to  this  unwarranted  and  \m- 
reasonable  demand,  condition  or  result,  the  situation  has 
compelled  the  Sarat(^a  Telephone  Company  to  contribute 
912.50  per  month  to  meet  certain  living  quarter  expenses 
having  to  do  with  the  maintenance  of  the  Saratoga  telephone 
business  of  The  Pacific  Telephone  and  Telegraph  Company, 
and,  whereas  a  demand  for  twenty-four-hour  service  has 
normally  developed,  The  Pacific  Telephone  and  Telegraph 
Company  has  likewise  included  this  necessity  among  the 
burdens  to  be  met  by  its  subscriberB  on  the  lines  of  the  Sara- 
toga Telephone  Company,  and,  as  a  result,  the  Saratoga 
Telephone  Company  has  felt  it  necessary  to  petition  this 
Commission  to  raise  its  rates  25c  per  month  in  order  that 
it  might  pay  the  additional  wages  necessary  for  an  additional 
telephone  operator  to  conduct  the  telephone  business  which 
The  Pacific  Telephone  and  Telegraph  Company  professes 
to  give  in  and  for  the  exchange  of  Saratoga. 

I  do  not  see  my  way  clear  to  granting  a  raise  in  the  rates 
of  a  company  now  paying  from  fl.25  to  f  1.50  per  month  for 
a  service  which  they  are  normally  entitled  to  for  25c.  per 
month,  in  order  that  they  may  farther  increase^the  present 
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unreasonable  charge  to  pay  the  wages  of  an  operator  to 
handle  the  normal  boBiness  of  The  Pacific  Telephone  and 
Telegraph  €ompan;.  I  therefore  recommend  that  the  ap- 
plication of  permiBsion  to  increase  telephone  rates  be  denied. 

The  fact  that  the  normal  status  of  the  Saratoga  Telephone 
Ck>mpany  as  a  farmer  line  company  inclndes  the  use  of  cer- 
tain sabstation  equipment,  which,  under  normal  conditions, 
they  would  have  supplied  and  which  are  now  the  property 
of  The  Pacific  Telephone  and  Tel^;rapb  Company,  is  not  in 
and  of  itself  of  any  particular  consequence.  It  is  a 
common  thing  for  The  Pacific  Telephone  and  Telegraph 
Company,  in  so  far  as  circumstances  will  permit,  to  with- 
draw, ltd  instruments  under  like  conditions,  but  this  is  not 
always  the  case,  under  which  circumstances  it  is  a  practice 
of  that  company  to  cbai^  121^  c.  per  month  for  the  use  of 
its  substation  equipment  For  such  aabscribers,  then,  of 
the  Saratoga  Telephone  Company  as  may  be  using  inatm- 
menta  which  are  the  property  of  The  Pacific  Telephone  and 
Telegraph  Company,  a  charge  in  accordance  with  usual  prac- 
tice, is  a  matter  for  private  negotiations  between  such  sub- 
scribers and  The  Pacific  Telephone  and  Telegraph  Company; 
otherwise,  the  Saratoga  Telephone  Company  is  entitled  to 
full  exchange  service  at  Saratoga  exchange  rates  for  any 
and  all  subscribers  on  its  lines.  It  is  the  duty  of  The  Pa- 
cific Telephone  and  Telegraph  Company  to  maintain  and 
render  exchange  service  such  as  it  professes  to  render  and 
as  is  defined  by  the  rate  sheet  filed  with  this  Commission. 
The  fact  remains  that  this  rate  sheet  itself  does  not  provide 
for  several  of  the  normal  classes  of  telephone  development, 
and  for  this  reason  I  shall  recommend  that  The  Pacific  Tele- 
phone and  Telegraph  Company  complete  its  rate  sheet  by 
filing  rates  covering  these  classes  of  development. 

A  supplemental  rate  sheet  likewise  on  file  with  this  Com- 
mission and  effective  for  Saratoga  exchange  concurrently 
with  exchange  rates  is  as  follows: 

"Saratoga  subscribers  are  entitled  to  free  switching 
to  San  Jose  from  Saratoga  and  free  switching  from  San 
Jose  to  Saratoga,  providing  they  make  switches  from 
San  Jose  central  office.  ,-  i 
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"Ban  Jose  subscribers  and  non-sabscribers  pay  rate 
of  5c.  per  switch  for  switclies  to  Saratoga  Irom  San  Jose." 

This  conditioQ  is  a  part  of  the  Saratoga  rates  and  is 
effective  in  the  case  of  all  sobscribers  regardless  of  clasBi- 
fieation.  This  condition  covers  a  service  that  is  normally 
a  part  of  The  Pacific  Telephone  and  Telegraph  Company's 
toll  system,  and,  as  such,  is  and  will  be  subject  to  such 
change  or  possible  elimination  as  may  result  from  this  Com- 
mission's final  decision  in  the  matter  of  an  application  now 
pending  for  approval  of  a  general  basic  toll  rate.  Such 
other  rates  and  conditions  of  service  as  have  been  referred  to 
do  not  normally  include  this  service.  This  factor  in  the  situ- 
ation is  thus  eliminated  in  so  far  as  the  present  cause  is 
concerned. 

By  its  administration  of  the  affairs  of  tjiis  exchange  in  the 
past,  The  Pacific  Telephone  and  Telegraph  Company  has 
permitted  the  development  of  the  imreasonable  conditions 
which  I  have  pointed  out.  That  adjustment  is  now  required 
is  no  i^asonable  excuse  for  depriving  a  communily  of  such 
advantages  as  it  may  have  won  by  continual  effort  and  heavy 
outlay  in  the  effort  to  secure  a  service  which  a  public 
utility  professes  to  give.  One  of  the  conditions  in  this  ex- 
change is  the  actual  necessity  for  continuous  service.  It  is 
the  duty  of  The  Pacific  Telephone  and  Telegraph  Company 
to  do  in  fact  the  things  which  it  professes  to  do  and,  in  this 
instance,  to  meet  those  normal  duties,  responsibilities  and 
expenses  which  it  has  been  imposing  on  others. 

I  therefore  submit  the  following  form  of  order : 


The  Saratoga  Telephone  Company  of  Baratc^a,  Santa 
Clara  County,  California,  having  made  application  for  per- 
mission to  increase  rates,  and  The  Pacific  Telephone  and 
Telegraph  Company  having  been  formally  made  a  party  to 
these  proceedings  under  an  order  to  show  cause,  and  a  public 
hearing  having  been  held  thereon, 

/*  is  hereby  ordered,  That  the  application  of  the  Saratoga 
Telephone  Company  be  and  the  same  is  hereby,  denied  £ 
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And  be  it  further  ordered,  That  The  Paciflc  Telephone 
and  Telegraph  Company  forthwith  render  telephone  service 
in  and  about  Saratoga  at  the  rates  on  file  with  tblB  Com- 
mission; that  it  immediately  file  with  this  Commiasion  rates 
covering  those  normal  claases  of  telephone  service  which  are 
now  not  provided  for  in  its  rate  sheet  on  file  with  this  Com- 
misaion ;  and  that  it  pay  the  entire  expense  of  operating  its 
exchange  at  Saratoga,  including  the  wages  of  operators  snifi- 
cient  to  maintain  an  adequate  twenty-four  hour  service; 

And  be  it  further  ordered,  That  if  the  Saratoga  Telephone 
Company  and  The  Pacific  Telephone  and  Telegraph  Com- 
pany, cannot  agree  upon  their  service  and  business  relations 
in  and  about  Saratoga,  they  shall  go  notify  this  Commiasion 
within  sixty  days  from  tlie  date  of  this  order,  whereupon 
this  Commission  will  issue  a  supplemental  order  covering 
the  subject    - 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
misnon  of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  14th  day  of  Feb- 
ruary, 1913. 
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Railroad  Commissioners, 
In  thb  iiATFsa  ov  the  Complaints  op  L.  B.  PHrnwAY  and 

E.   A.   BOBBBTS  AGAINST   ThE   FLORIDA   TSLBFHONB  COM- 
PANT. 

File  No.  3350.— Order  No.  387. 

Decided  January  iS,  1913. 
Private  Telephoiw  Lines — One-way  Service— Discrimination. 

Upon  investigation  of  complaints  as  to  the  refusal  of  tbe  Florida  Tele- 
phone CDmpany  to  render  other  than  one-way  service  to  the  complainants 
over  the  private  telephone  lines  constructed  and  owned  by  them,  the  Com- 
mistion  found  that  the  Company  had  pennitted  the  complainants  to  con- 
nect dieir'  lines  with  its  wires  and  had  rendered  them  a  one-way  service 
for  the  same  monthly  rental  which  was  charged  subscribers  to  the  local 
exriiange,  but  had  required  subscribers  calling  the  complainants  to  pay  a  toll 
for  each  message. 

Held:  That  the  refusal  to  render  other  than  a  one-way  service  to  the  com- 
plainants and  the  requirement  that  tolls  should  be  charged  for  all  messages 
from  other  subscribers  to  the  complainants  amounts  to  a  discrimination 
against  the  complainants. 

Ordered,  That  the  Company  discontinue  the  present  arrangement  and  fix 
a  reasonable  flat  rate  for  the  service,  either  by  agreement  with  the  com- 
plainants or  upon  further  application  to  the  Commissioners.* 

OBDER 

After  dne  and  lawful  notice  in  writing  to  The  Florida 
Telephone  Company,  this  matter  came  on  before  the  Railroad 
Commissioners  of  the  State  of  Florida  for  consideration  on 
Oie  27th  day  of  November,  1912,  at  ten  o'clock  in  the  morn- 
ing, at  Uie  office  of  the  said  Commissioners,  in  the  City  of 
Tallahassee,  and  then  and  there  appeared  Mr.  H.  E.  Vojie 
Ml  behalf  of  the  said  Florida  Telephone  Company,  who  was 
fully  heard;  whereupon  the  further  consideration  of  the 
said  matter  was,  in  pursuance  of  a  written  motion  of  the 
'Editor's  headnote. 
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petitioners,  postponed  until  the  4th  day  of  December,  1912,  at 
which  time  the  said  Commissioners  entered  upon  the  further 
consideration  of  the  said  matter  and  heard  in  behalf  of  the 
petitioners  Messrs.  L.  S.  Pettiway  and  E.  A.  Roberts  and 
their  counsel,  Hon.  Fred.  L.  Stringer;  whereupon  the  said 
matter  was  taken  under  advisement. 

And  now  this  28th  day  of  January,  1913,  the  said  matter 
coming  on  for  further  consideration,  the  said  Railroad  Com- 
missioners of  the  State  of  Florida  do  find  that  the  said  Florida 
Telephone  Company  maintains,  owns  and  operates  a  tele- 
phone exchange  in  the  town  of  Brooksrille,  Florida,  through 
which  the  said  Company  renders  telephone  service  to  various 
subscribers  in  and  around  the  said  town  of  Brooksrille,  and 
that  the  said  Pettiway  and  the  said  Roberta  have  heretofore 
constructed  private  telephone  lines  from  their  places  of  busi- 
ness located  respectively  twelve  miles  and  twenty  miles  and 
sixteen  miles  from  the  said  town  of  Brooksville;  and  that 
by  an  arrangement  heretofore  made  and  entered  into  by  and 
between  the  said  Florida  Telephone  Company  and  the  said  L. 
8.  Pettiway,  and  a  like  arrangement  between  the  said  Florida 
Telephone  Company  and  the  said  B.  A.  Roberts,  the  said 
Pettiway  and  said  Roberts  have  been  permitted  to  connect 
their  private  telephone  lines  to  the  wires  of  the  said  Florida 
Telephone  Company;  and  that  under  the  terms  of  the  said 
arrangements  the  said  Pettiway  and  the  said  Roberts  have 
received  of  and  from  the  said  Florida  Telephone  Company 
certain  telephone  services  for  which  the  said  Pettiway  and 
the  said  Roberts  have  been  required  to  pay  the  same  monthly 
rental  as  subscribers  in  the  said  town  of  Brooksville,  but 
that  for  the  said  compensation  the  Florida  Telephone  Com- 
pany has  rendered  to  the  said  Pettiway  and  the  said  Robierts 
only  one-way  service,  and  has  required  as  additional  com- 
pensation for  the  service  rendered,  that  subscribers  calling 
either  the  said  Pettiway  or  the  said  Roberts  should  pay  toll 
for  each  message. 

And  the  said  Commissioners  do  further  find  that  the  serv- 
ices BO  rendered  by  the  said  Florida  Telephone  Company  was 
a  voluntary  service. 
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And  the  said  Bailroad  Conuuissioners  do  consider  and  ad- 
judge that  under  the  circumstances  brought  out  in  this  case 
the  refusal  of  the  said  Florida  Telephone  Companj  to  render 
other  than  one-way  service  for  the  said  Pettiway  and  the  said 
Roberts,  and  the  requirement  of  the  said  Company  that  tolls 
should  be  charged  for  all  telephone  messages  and  calls  from 
other  subscribers  to  the  said  Roberts  and  the  said  Pettiway, 
amounts  to  a  discrimination  against  the  said  Boberts  and 
the  said  Pettiway, 

Wherefore,  it  is  ordered  and  adjudged  by  the  said  Railroad 
CcMnmissioners  of  the  State  of  Florida  that  the  said  Florida 
Telephone  Company  shall  cease  and  desist  from  requiring 
th&t  the  services  so  rendered  to  the  said  Pettiway  and  the 
said  Roberts  shall  be  rendered  as  a  one-way  service,  and  shall 
cease  and  desist  from  charging  tolls  for  service  rendered  over 
tiie  lines  of  the  said  Roberts  and  the  said  Pettiway,  and  the 
said  Florida  Telephone  Company  shall  fix  a  reasonable  flat 
rate  for  the  said  service  which  rate  may  be  fixed  by  agreement 
between  said  parties,  or  if  necessary,  upon  further  applica- 
tion to  said  CommiHsioners. 

Done  and  ordered  by  the  Railroad  Commissioners  of  the 
State  of  Florida,  in  open  session,  at  tbeir  ofBce  in  the  City 
of  Tallahassee,  this  28th  day  of  January,  A.  D.  1913. 
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St  Joseph  Public  Utilities  Commisuon. 

In  the  Mattbe  of  the  Appucation  op  The  Home  Tele- 
phone Company  of  St.  Josei>ii  foe  Pbemission  to  Sell 
Its  Pbopbety  to  The  Missouri  and  Kansas  Telephone 
Company^  bto. 

Decided  December  g,  igiB, 

Consolidation — Ordinance  Fixing  Rates. 

Upon  application  for  authority  to  sell  to  The  Missouri  and  Kansas  Tele- 
phone Company  all  the  property  of  the  Home  Telephone  Company  of  St. 
Joseph,  except  its  franchise,  and  to  consolidate  this  property  with  the  former 
company's  exchange  and  asking  further  that  the  Commission  fix  the  rates 
to  t>e  charged,  the  Commission  found  that  the  proposed  sale  and  consolida- 
tion, upon  the  terms  set  forth  in  an  ordinance  of  the  city  of  St.  Joseph  re- 
lating thereto,  were  for  the  best  interests  of  the  telephone  users  and  the 
public  generally  of  the  city,  and  that  Ae  rates  prescribed  in  the  ordinance 
were  reasonable  and  just 

An  order  was  thereupon  issued  authorising  the  sale  upon  the  terms  set 
forth  in  the  ordinance  and  establishing  the  rates  prescribed  by  the  ordinance 
as  the  legal  rates.* 

OBDEB. 

Now  on  this  9th  day  of  December,  1912,  comeB  the  Home 
Telephone  Company  of  St.  Joseph  and  moves,  asks  and  re- 
quests the  Commission  for  its  authority  and  consent,  under 
Section  8812  of  the  revised  statutes  of  Missouri,  1909,  to  . 
sell  and  convey  its  property  (except  its  franchise)  to  The 
Missouri  and  Kansas  Telephone  Company  and  comes  The 
Missouri  and  Kansas  Telephone  Company  and  asks  permis- 
sion to  purchase  the  same  and  to  unite  the  same  with  its  own 
exchanjre,  and  further  requests  the  Commission  to  fix  the 
rates  to  be  charged  for  service  through  said  consolidated  ex- 
change and  pending  said  consolidation;  and  the  said  Public 
Utilities  Commission  having  heard  said  application  and  the 
^Editor's  headnotc 
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evidence  and  tbe  argamenta  in  support  thereof,  and  being 
fnlly  advised  in  the  premises; 

Finds  that  said  sale,  purchase  and  consolidation,  apon  the 
terms  and  conditions  set  forth  in  the  ordinance  relating  to 
the  same,  passed  by  the  Common  Council  of  the  cit^  of  St. 
Joseph  December  2,  1912,  are  for  the  best  Interests  of  the 
telephone  users  and  the  pnblic  generally  of  the  city  of  St. 
Joseph,  and  that  the  rates  fixed  and  prescribed  in  said  ordi- 
nance are  reasonable  and  just,  and  that  the  said  applications 
of  the  said  telephone  companies  are  in  the  pnblic  interest 
and  ought  to  be  granted. 

It  M  therefore  6y  the  Commission  ordered:  That  the  Home 
Telephone  Company  of  Bt  Joseph  is  hereby  permitted  to 
sell  and  eonv^  to  The  Missouri  and  Kansas  Telephone  Com- 
pany, all  of  its  property,  real,  personal  and  mixed  (except 
franchise),  and  The  Missonri  and  Kansas  Telephone  Com- 
pany is  permitted  to  purchase  the  same  on  the  terms  and  con- 
ditions set  forth  in  said  ordinance  of  December  2,  1912;  and 
the  rates  and  charges  for  service  set  torth  and  prescribed  in 
said  ordinance  are  hereby  fixed  and  established  by  this  Com- 
mission as  the  legal  rates  and  charges  to  be  in  force  and 
effect  from  and  after  the  acceptance  of  the  terms  of  said 
ordinance  by  said  telephone  companies  in  the  manner  and 
vithin  the  time  in  said  ordinance  prescribed. 

SPECIAL  ORDINANCE  NO.  6259. 

AN  ORDINANCE  permitting  the  Home  Telephone  Com- 
pany of  St.  Josept  to  sell  its  property  to  The  Missouri  and 
Kansas  Telephone  Company,  and  permitting  The  Missouri 
and  Kansas  Telephone  Company  to  pnscbase  the  said  prop- 
erty and  to  consolidate  and  operate  the  same  with  its  present 
property;  and  providing  the  terms,  limitations  and  condi- 
tions of  such  consent,  sale,  purchase  and  operation,  and  re- 
pealing Special  Ordinance  No.  1682,  entitled  "An  Ordinance 
granting  to  A.  B.  Snowden  and  M.  M.  Rig^  the  right  to 
construct  and  operate  lines  of  telephone  and  telephone  ex- 
change in  the  City  of  St  Joseph,  Missouri." 

Bh  it  Obdainbd  by  the  Common  Council  of  the  Om  of 
St.  JosapH  AS  Poiiows:  Digmzed  by  Google 
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SBonoN  1.  The  Home  Telephone  Company  of  St.  Joseph 
is  hereby  permitted  to  sell  and  coDvey  to  the  Miasonri  & 
Kansas  Telephone  Company  all  of  its  property,  real,  personal 
and  mixed  (except  the  franchise  granted  by  the  City  of  St 
Joseph  to  A.  B.  Snowden  and  M.  M.  Biggs  and  now  held  and 
owned  by  the  said  Home  Telephone  Company  of  St  Joseph, 
being  franihise  granted  by  Special  Ordinance  No.  1682) ;  and 
said  Missouri  and  Kansas  Telephone  Company  is  hereby  per- 
mitted to  purchase,  hold  and  operate  said  property ;  Provided, 
that  by  the  exercise  of  the  permission  and  consent  to  sell 
and  convey  and  to  purchase,  hereby  granted,  said  Home  Tele- 
phone Company  of  St.  Joseph  agrees  to  surrender  and  sur- 
renders all  of  its  franchises  and  rights  to  occupy  the  streets, 
alleys  and  public  places  in  the  City  of  St  Joseph,  and  to 
operate  a  telephone  exchange  therein ;  and  said  Missouri  and 
Kansas  Telephone  Company  shall  neither  by  said  purchase 
nor  by  this  ordinance,  acquire  the  said  franchises  and  rights, 
but  shall  bold  and  operate  said  property  so  acquired  under 
the  same  rights  as  those  under  which  it  now  operates  its  own 
property  and  not  otherwise,"  said  property  so  purchased  to 
have  the  same  legal  status  as  the  present  property  of  said 
Missouri  and  Kansas  Telephone  Company,  subject  to  the 
same  burdens  and  obligations  and  enjoying  the  same  rights, 
unless  otherwise  provided  herein. 

Section  2.  Said  Missouri  and  Kansas  Telephone  Com- 
pany shall  within  six  months  after  this  ordinance  shall  take 
effect  and  be  in  force,  unite  the  St.  Joseph  exchange  of  said 
Home  Telephone  Company  of  St.  Joseph  with  its  own  ex- 
change in  St.  Joseph,  in  such  manner  that  all  persons  then 
entitled  to  service  from  either  exchange  shall  be  enabled  to 
obtain  service  from  said  consolidated  exchange. 

Section  3.  Until  the  first  day  of  July,  1918,  the  maxi- 
mum charges  or  rates  for  telephone  service  furnished  by  such 
consolidated  exchange  shall  be  as  follows : 

For  two-party  residence  telephones $24.00  per  annum 

For  single  line  residence  telephones $30.00  per  annum 

For  two-party  business  telephones $48.00  per  annum 

For  single  line  business  telephones (60.00  per  annum 

For  business  extensions $  1.00  per  nuw4Lh.|v 
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For  residence  extensions  (desk  set) f  1.00  per  month 

For  residence  extensions  (wall  set  with 

bell)  9    .65  per  month 

Moving  charge  (within  room  or  style  ot 

instmment  changed)   fl.OO 

Moving  charge  (within  building)  91.50 

Moving  charge  (outside  of  bnilding) $2.50 

No  charge  will  be  made  for  removing  a  telephone  frrMU  one 
location  to  another,  provided  it  has  been  need  for  a  period 
of  twelve  consecative  months  at  the  same  location.  No 
cha^e  is  made  when  the  move  is  caused  by  fire  or  when  the 
subscriber  signs  a  new  contract  for  a  higher  grade  of  service 
at  the  new  location.  No  charge  will  be  made  where  sub- 
scriber moves  to  location  at  which  telephone  is  already 
installed. 

Any  sort  of  service  not  above  ennmerated  shall  be  charged 
for  according  to  the  schedule  of  charges  now  on  file  with  the 
Utilities  Commission. 

After  the  first  day  of  July,  1918,  the  rates  for  telephone 
service  shall  be  such  as  shall  from  time  to  lime  be  lawfully 
fixed  by  the  Utilities  Commission  of  the  City  of  Bt.  Joseph 
or  any  corresponding  body  which  shall  from  time  to  time 
have  jurisdiction  over  such  rates. 

Sbction  4.  In  addition  to  the  free  and  reduced  service 
which  the  said  Missouri  and  Kansae  Telephone  Company 
is  now  obligated  to  give  under  its  franchise,  said  Company 
shall  furnish  to  said  city  through  said  consolidated  exchange, 
trea  of  charge,  one  telephone  each  (with  the  service  therefor) 
for  the  mayor,  the  city  treasurer,  the  city  engineer,  the  city 
counsellor,  the  city  clerk,  and  the  chief  of  police. 

SscnON  5.  In  consideration  of  the  passage  of  this  or- 
dinance said  Missouri  and  Kansas  Telephone  Company 
agrees  to  pay  to  the  City  of  St.  Joseph  in  Hen  and  in  place 
of  all  licenses,  rentals,  occupation  taxes,  pole,  wire  or  con- 
duit taxes,  and  In  lieu  and  in  place  of  all  licenses,  imposts 
or  exactions  of  the  kind  and  character  aforesaid,  which  are 
now  levied,  imposed,  exacted  or  claimed,  or  which  may  here- 
after be  levied,  imposed,  exacted  or  claimed,  other  than  the 
regular  and  valorem  property  tax,  an  amount  eqnal  to  2  per 
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cent,  of  its  annual  groas  rental  receipts  collected  b;  it  for 
telephones  rented  and  installed  within  the  present  or  fntore 
corporate  limits  of  the  Cit;  of  St.  Joseph.  Said  smn  shall  be 
paid  in  two  eqnal  semi-annaal  installments  to  be  made  on 
tlie  10th  day  of  January  and  July  of  each  year  covering  the 
receipts  for  the  six  months  prior  to  the  making  of  each  of 
the  said  payments.  Said  payments  shall  be  made  on  the 
sworn  statement  of  the  then  acting  secretary  or  treasurer  of 
said  company  filed  with  the  City  Comptroller  of  said  city, 
and  said  City  Comptroller,  or  any  committee  of  the  common 
council  appointed  for  that  purpose,  shall  have  a  right  to 
verify  the  correctness  of  any  statement  so  filed  and  correct 
the  same  if  erroneous.  Payment  shall  then  be  made  npon 
the  corrected  statement 

Section  6.  Said  Missouri  and  Kansas  Telephone  Com- 
pany shall  be  required  to  extend  their  service  within  the 
corporate  limits  of  the  City  of  St.  Joseph  as  the  common 
council  shall  direct. 

Sbction  7.  Special  Ordinance  No.  1682,  entitled  "An  Or- 
dinance granting  to  A.  B.  Snowden  and  M.  M.  Biggs  the 
right  to  construct  and  operate  lines  of  telephone  and  tele- 
phone exchange  in  the  City  of  St.  Joseph,  Missouri,"  approved 
December  21st,  1893,  is  hereby  repealed. 

Section  8.  Said  Missouri  and  Kansas  Telephone  Com- 
pany shall  be  required  to  comply,  if  it  can  lawfully  do  so, 
with  the  terms  and  conditions  of  all  contracts  in  regard  to 
toll  lines  for  sending  or  receiving  toll  messages  which  the 
Home  Telephone  Company  of  the  City  of  St  Joseph  or  the 
St.  Joseph  Home  Long  Distance  Telephone  Company  may 
now  have  with  telephone  companies  or  telephone  exchanges: 
Provided  this  section  shall  not  be  constrned  to  require  the 
Missouri  and  Kansas  Telephone  Company  to  give  all  or  any 
of  its  business  exclusively  to  any  exchange  with  which  the 
said  Home  Telephone  Company  or  Long  Distance  Company 
may  have  contracts  as  aforesaid. 

Section  9.  All  ordinances  and  parts  of  ordinances  in 
conflict  herewith  are,  in  so  far  and  in  so  far  only,  as  they  do 
so  conflict,  hereby  repealed. 

■         ■  D,.-,:cdbvG00J^lC 
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SBonoN  10.  Tliis  ordinance  Bhall  take  effect  and  be  in 
force  upon  the  filing  by  the  Home  Telephone  Company  of  St. 
Joseph  and  the  said  Missouri  and  Kansas  Telephone  Com- 
pan;  of  their  acceptance  of  the  terms  hereof,  within  sixty 
days  after  the  passage  and  approval  of  this  ordinance. 

SBcnoN  11.  Until  the  exchanges  of  the  Home  Telephone 
Company  of  St.  Joseph  and  of  the  Miseoori  and  Kansas  Tele- 
phone Company  are  united  into  one  exchange  as  herdn  pro- 
vided, and  no  longer,  the  said  two  exchanges  may  be  operated 
by  the  Missouri  and  Kansas  Telephone  Company  as  separate 
exchanges  at  the  rates  now  being  charged  by  each. 

Passed  December  2,  1912. 
J.  W.  Hoi/TMAN,  President  Common  Council. 
Approved  December  2,  1912. 
Chas.  a.  Ppeiffbb,  Mayor. 

To   THS   HONOBABLS,   TUB   MaYOB   AUD   COMUON    COUNCIL 

OP  THE  City  of  St.  Joseph,  Missouw: 

The  uaderaigued,  The  Missouri  and  Kansas  Telephone  Com- 
pany, a  corporation  of  the  State  of  Missouri,  hereby  accepts 
the  ordinance  passed  by  the  City  of  St.  Joseph,  on  the  second 
day  of  December,  1912,  entitled : 

"An  ordinance  permitting  the  Home  Telephone  Com- 
pany of  St.  Joseph  to  sell  its  property  to  The  Missouri 
and  Kansas  Telephone  Company,  and  permitting  the 
Missouri  and  Kansas  Telephone  Company  to  purchase 
the  said  property  and  to  consolidate  and  operate  the 
same  with  its  present  property;  and  providing  the 
terms,  limitations  and  conditions  of  such  consent,  sale, 
purchase  and  operation  and  repealing  Special  Ordinance 
No.  1682  entitled  'An  Ordinance  granting  to  A.  B.  Snow- 
den  and  M.  M.  Riggs  the  right  to  construct  and  operate 
lines  of  telephone  and  telephone  exchange  in  the  City  of 
St  Joseph,  Missouri.' " 
and  all  of  the  terms  thereof. 

This  is  intended  to  be  the  acceptance  required  from  this 
Company  by  Section  10  of  said  Ordinance. 
Dated  St.  Joseph,  Missouri,  December  9th,  1912. 

Missouri  and  Kansas  Tblbphonb  Company. 

By  E.  D.  NiMS,  Vice-President. 
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To  THB  HONOBABLB,  THE  MaYOB  AND  COMMON  CODNCIL  OF 

THB  City  of  St.  Joseph,  Missodbi: 

The  ondersigned,  the  Home  Telephone  Company,  St. 
Joseph,  Missouri,  herebj  accepts  the  ordinance  passed  by  the 
City  of  St.  Joseph,  on  the  second  day  of  December,  1912, 
entitled : 

"An  ordinance  permitting  the  Home  Telephone  Com- 
pany of  St.  Joseph  ot  sell  its  property  to  The  Missouri 
and  Kansas  Telephone  Company,  and  permitting  The 
Missouri  and  Kansas  Telephone  Company  to  purchase 
the  said  property  and  to  consolidate  and  operate  the 
same  with  its  present  property ;  and  providing  the  terms, 
limitations  and  conditions  of  such  consent,  sale,  pur- 
chase and  operation,  and  repealing  Siwcial  Ordinance 
No.  1682,  entitled  'An  Ordinance  granting  to  A.  B.  Snow- 
den  and  M.  M.  Biggs  the  right  to  constmct  and  operate 
.  lines  of  telephone  and  telephone  exchange  in  the  City  of 
St  Joseph,  Missouri.' " 
and  all  of  the  terms  thereof. 

This  is  intended  to  be  the  acceptance  required  from  tbis 
Company  by  Section  10  of  said  Ordinance. 
Dated  St  Joseph,  Missonri,  December  9th,  1912. 
HoMB  Tblbphonb  Company,  St.  Joseph,  Missoubl 

By  Thbodoeb  Gabt,  President. 
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NEBRASKA. 
State  Railway  CommissioiL 

Free  and  Reduced  Rate  Service — Discount  for  Pajrmeot  in 

Advance. 

Tlie  Commission  approveil  the  discontinuance  of  a  discount  of  $6.00  per 
nfimmi  to  farm  line  subscribers  who  paid  for  three  years'  service  in  advance, 
for  the  reasons  that  the  discount  was  so  large  as  to  amount  to  a  dis- 
crimination and  that  the  law  was  violated  by  the  manuer  in  which  the 
discount  had  been  paid  in  the  past,  payments  frequently  covering  one  year 
in  arrears  and  two  years  in  advance.  The  Commission  permitted  the  Com- 
pany to  continue  to  serve  'those  subscribers  who  had  already  made  pay- 
ments in  advance  under  this  system,  until  the  termination  of  the  periods  for 
which  they  had  paid.* 

HINUTB8  OF  THE  COMMISSION. 
DaUd  November  2$.  1912. 

Accompanied  by  a  letter  under  date  of  Nov.  Ist,  Mr,  G.  E. 
McFarland,  V.  P.  and  6.  M.  of  tlie  Nebraska  Telephone 
Company,  submitted  for  the  approval  of  the  Commission  ex- 
change rate  schedules  covering  the  exchangee  at  Belgrade, 
Cedar  Bapids,  Primrose  and  Spalding,  formerly  owned  by 
the  Belgrade  Telephone  &  Improvement  Company,  but  now 
the  property  of  the  Nebraska  Telephone  Company.  The  old 
achedules  applicable  to  the  above  exchanges  carried  a  farm 
line  provision  permitting  of  a  discount  of  |6.00  per  annum 
by  payment  of  three  years  in  advance.  The  new  schedules 
provided  for  the  elimination  of  this  feature.  Under  date  of 
Nov.  16th,  Mr.  G.  H.  Pratt,  Commercial  Supt.  of  the  Ne- 
braska Telephone  Company,  wrote  to  the  Commission,  sub- 
mitting additional  data  with  reference  to  the  application  of 
this  96.00  per  year  discount,  and  calling  attention  to  the 
difficulties  involved  in  connection  with  the  enforcement  of 
the  rate.     The  Commission  gave  consideration  to  the  ques- 


'Editor's  beadnote. 
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tioiua  as  thus  raised,  and  gave  its  sanction  to  the  omissioD 
from  the  new  achednles  of  the  farm  line  discount  of  $6.00 
per  annum,  for  the  reason  that  tlie  discount  is  so  large  as 
to  amount  to  discrimination,  and  for  the  further  reason  that 
the  manner  in  which  this  discount  has  been  paid  in  the  past, 
payments  frequently  covering  one  year  in  arrears  and  two 
years  in  advance,  amounts  to  violation  of  the  law.  The  Com- 
mission also  gave  its  approval  to  the  request  of  Mr.  Pratt, 
that  the  company  be  permitted  to  continue  to  serve  those  sub- 
scribers who  have  paid  their  money  in  advance  under  the 
three  years'  discount  system,  until  the  termination  of  the 
period  for  which  they  have  paid,  no  furtlier  discounts  of  that 
character  to  be  made  after  this  date. 


Approval  of  Rules  Governing  Extensions  of  and  Connections 
with  Rural  Lines. 

MINUTES  OP  IBB  COMUIHSION. 
Doled  December  26,  igii. 

The  Sutton  Telephone  Company  brought  to  the  considera- 
tion of  the  Commission  the  following  rules,  applicable  to 
service  over  its  rural  lines,  and  asked  for  their  approval  and 
for  the  filing  of  same  in  connection  with  the  rate  schedules 
of  said  company : 

1.  Any  person  desiring  a  connection  with  the  rural  lines 
of  this  Company,  and  the  place  where  said  telephone  is  to 
be  located  is  one-half  mile  or  more  from  any  established  line 
of  this  Company,  such  person  shall  pay  or  cause  to  be  secured 
to  this  Company,  an  amount  equal  to  the  costs  of  extending 
said  line  and  installing  said  'phone,  the  said  amount  to  be  as 
advanced  rental  of  said  'phone,  according  to  the  established 
rates  of  this  company. 

2.  No  person  shall  be  entitled  to  a  connection  with  any 
established  rural  line  of  this  Company,  or  any  rural  line 
hereafter  to  be  built  and  established,  when  said  line  shall 
have  to  exceed  fifteen  'phones  thereon.  Provided,  however, 
that  if  application  is  made,  another  line  will  be  installed, 
provided  five  or  more  applicants  shall  have  applied  for  con- 
nection thereto." 


DigiLizedbyGoOJ^lc 


MmuTBa  OF  THE  CoM&usaiON.  277 

And  it  appearing  to  tlie  Gonunission  upon  due  inrestigation 
and  consideration,  tliat  the  rulea  abo?e  set  forth  are  reason- 
able and  warranted  by  existing  conditions,  thej  were  upon 
motion  approved,  subject  to  complaint,  and  it  was  directed 
that  they  be  filed  with  the  rate  schedules  of  the  said  Sutton 
Telephone  Company. 

Approval  of  Rules  Governing  Switching  of  Independent  Rural 
Lines. 

UINUTES  or  THE  COMMISSION. 
Dated  Dectmber  i6,  1912. 

The  Ainsworth  Telephone  Company  presented  the  following 
rules  for  the  consideration  of  the  Commission,  and  asked 
that  they  be  approved  and  made  a  part  of  the  exchange  rate 
filings  of  said  company.    The  rules  follow : 

"Rules  govermng  the  switching  of  independent  rural  lines, 

This  company  shall  be  notified  at  once,  upon  the  installa- 
tion of  a  new  'phone  upon  such  lines  as  do  not  belong  to  this 
exchange. 

All  switching  fees  are  due  six  months  in  advance,  and  shall 
be  collected  by  the  proper  officers,  and  paid  to  the  Ainsworth 
Telephone  Company  within  thirty  days  from  date  due.  In 
case  such  switching  fees  are  not  paid  within  the  stated  time, 
the  Manager  of  the  Ainsworth  Telephone  Company  shall  be 
authorized  to  refuse  connections  to  the  entire  line. 

All  toll  charges  shall  be  assessed  to  the  proper  officer  of 
such  a  company  and  shall  be  paid  to  the  Ainsworth  Telephone 
Company,  settlement  to  be  made  every  thirty  days.  In  case 
tolls  are  not  settled  when  due,  the  operator  of  this  company  ■ 
shall  be  authorized  to  refuse  all  toll  calls  from  the  entire  line. 

Any  independent  line  connecting  with  this  system  shall 
be  responsible  for  the  conduct  of  their  respective  subscribers 
seeing  that  they  comply  with  the  mies  of  the  Ainsworth 
Telephone  Company." 

After  due  investigation  and  consideration,  the  Commission 
gave  its  approval  to  said  rules,  subject  to  complaint,  and 
ordered  that  they  be  added  to  the  exchange  rate  filings  of  the 
said  Ainsworth  Telephone  Company. 


DigiLizedbyGoOJ^lc 


278  Nbbbaska  Statb  Bailwai  Commission. 

CONFEBENCE  BULINOa 

MINUTES  or  THB  COMMISSION. 
Dated  Dtcembtr  30,  19U. 

84.  CoNNEOTioNS  ON  Fabm  Lines, — (Informal  Complaint 
No.  2630).  Where  a  party  desires  'phone  conoection  with  an 
established  farm  line  and  the  company  giving  aeirice  has 
reasonable  grounds  for  doubt  as  to  such  connection  being 
retained  a  sufficient  length  of  time  to  justify  the  constmction 
of  the  connecting  line,  the  company  can  reasonably  require 
the  patron  to  pay,  or  guarantee,  the  cost  of  necessary  line 
extension  and  'phone  installation,  the  amount  so  advanced 
to  be  credited  to  patron  aa  advance  payment  of  'phone  rental 
at  the  established  rates  of  the  serving  company. 

85.  OvBfiLOADED  Fabm  L1NE8 — (Informal  Complaint  No. 
2630).  The  GommiBSion  holds  that  ten  'phones  npon  a  single 
farm  line  is  the  ordinary  limit  of  efficient  service,  bat  that 
in  extreme  cases',  or  for  sufficient  reasons,  the  limit  may  be 
extended  to  fifteen  'phones.  Where  a  greater  number  than 
fifteen  'phones  is  being  served  on  one  line  and  complaint  Is 
made  of  Inefficient  service  on  that  account,  the  operating 
company  will  be  required  to  show  cause  why  a  remedy  should 
not  be  applied. 


In  THB  Mattes  of  the  Complaint  of  the  Postai,  Tbj- 
obaph<;ablb  Company  aqainst  the  Nebraska  Tbl>- 
PHONE  Company  and  the  Lincoln  Tblrpbonb  and  Tblb- 
GBAPH  Company. 

Informal  Complaint  No.  2662. 
Decided  January  2,  1913. 

Call  Words  For  Telegraph  Companies — DiscriminatioiL 

Upon  complaint  by  the  Postal  Telegraph- Cable  Company  that  certain 
practices  of  the  Nd)raska  Telephone  Company  and  the  Lincoln  Telephone 
and  Telegraph  Company  were  discriminatory  as  against  the  complainant 
and  in  favor  of  The  Western  Union  Telegraph  Company,  the  Commission 
found  that  the  word  "telegram"  was  used  as  a  call  word  for  The  Westeni 
Union  Telegraph  Company,  exclusively,  and  that  the  Postal  Telegr^ih- 
Cable  Company  could  be  called  only  by  the  use  of  the  usual  number  or  b; 
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the  word  "FosUl",  and  held  that  thii  practice  was  lugust,  unreasonable 
and  discrinunaton'  as  against  the  Postal  Telegraph- Cable  Company. 
The  Commission  ordered  the  defendants  i 

1.  To  discontinue  the  use  of  the  word  "telegram"  as  a  call  word  for 
The  Western  Union  Telegraph  Company  or  for  any  other  telegraph  com- 
pany within  the  State. 

2.  To  assign  to  the  Postal  Tel^rajrii-Cable  Company  and  to  The  Wes- 
tern Union  Tel^raph  Company,  in  addition  to  the  usual  call  numbers,  the 
call  words  "Postal"  and  "Western  Union"  respectively. 

3.  To  print  these  call  words  in  their  directories  with  a  sufficient  ex- 
planation of  the  use  thereof. 

4.  To  establish  a  rule  that  no  operator  shall  recognize  the  word  "telegram" 
as  a  call  word  and  that  the  operator  shall  require  any  person  calling  in 
this  manner  to  use  the  proper  call  word. 

5.  To  establish  a  rule  that  no  employee  shall  be  permitted  to  designate, 
direct  or  advise  which  telegrajdi  company  shall  be  called,  provided  that 
where  the  exchange  has  direct  connection  with  but  one  of  said  companies, 
the  operator  may  so  advise  the  person  calling,  giving  the  name  of  the 


OBDEB. 

ClashEj  Commia$ioner: 

Informal  compiaint  having  been  made  by  the  Postal  Tele- 
graph-Cable Company  against  the  Nebraska  Telephone  Com- 
pany and  the  Lincoln  Telephone  &  Telegraph  Company,  that 
certain  o/  their  practices  were  unjust,  unreasonable  and  dis- 
criminatory as  against  complainant  and  in  favor  of  its  com- 
petitor. The  Western  Union  Telegraph  Company,  the  Com- 
mission caused  an  investigation  to  be  made,  from  which  it 
appears; 

That  the  defendants  are  engaged  in  rendering  telephone 
service  thronghont  the  state  of  Nebraska;  that  the  Postal 
Telegraph-Cable  Company  and  The  Western  Union  Telegraph 
Company  are  engaged  in  furnishing  telegraph  service  in  this 
state;  that  the  Nebraska  Telephone  Company  in  its  direc- 
tories, and  the  Lincoln  Telephone  &  Telegraph  Company  in 
the  directories  of  the  certain  exchanges  purchased  by  it  from 
the  Nebraska  Telephone  Company  and  now  operated  by  it, 
have  assigned  the  word  "telegram"  as  a  call  word ;  that  sub- 
scribers and  patrons  of  the  said  telephone  companies,  upon 
giving  the  word  "telegram",  are  connected  with  the  nearest 
office  of  The  Western  Union  Telegraph  Company;  that  the 
*£ditor's  beadnotc. 
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use  of  Buch  word  "telegram"  as  a  call  word  is  confined  to 
calls  designed  for  The  Western  Union  Telegraph  Company, 
and  that  the  Postal  Telegraph-Cable  Company  can  be  called 
only  by  the  use  of  the  usual  number  given  in  the  directory, 
or  by  the  word  "Postal";  that  frequently  telephone  patrona 
calling  the  Postal  Telegraph-Cable  Company  are  connected 
with  The  Western  Union  Telegraph  Company  or  with  "in- 
formation". 

The  Commission  is  satisflied,  from  its  investigation,  that 
the  use  of  said  word  "telegram"  as  a  call  word  for  The  Wes- 
tern Union  Telegraph  Company,  is  nnjust,  unreasonable  and 
discriminatory  as  against  the  Postal  Telegraph-Cable  Com- 
pany. 

It  u  therefore  ordered  by  the  Nebraska  Btate  Railway 
Commission : 

nsST.  That  the  said  Nebraska  Telephone  Company,  and 
the  Lincoln  Telephone  &  Telegraph  Company  be,  and  the 
same  are,  hereby  required  to  discontinue  the  use  of  the  word 
"telegram"  as  a  call  word  for  The  Western  Union  Telegraph 
Company,  or  for  any  other  telegraph  company  within  this 
state. 

SBGOND.  That  said  Nebraska  Telephone  Company  and  the 
Lincoln  Telephone  &  Telegraph  Company  be,  and  the  same 
are,  hereby  directed  and  required  to  assign  to  the  Postal 
Telegraph-Cable  Company  and  Western  Union  Tel^prapli 
Company  call  numbers  as  is  usual  with  other  subscribers  to 
their  service,  and  that  in  addition  thereto  the  word  "Postal" 
be  assigned  as  a  call  word  for  the  Postal  Telegraph-Cable 
Company,  and  the  words  "Western  Union"  be  assigned  as  a 
call  word  for  The  Western  Union  Telegraph  Company. 

THiBD.  That  said  call  word  for  each  company  respectively, 
be  printed  in  the  subscribers'  directories  of  said  telephone 
companies  hereafter  issued,  in  such  manner  and  with  sncb 
explanation  as  to  show  clearly  that  a  person  desiring  to  send 
a  telegram  over  the  lines  of  the  Postal  Telegraph-Cable  Com- 
pany may  call  said  company  by  the  use  of  the  singW  word 
"Postal",  and  that  a  person  desiring  to  send  a  telegram  over 
the  lines  of  The  Western  Union  Telegraph  Company  may  call 
said  company  by  the  use  of  the  words  "Western  Union". 
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roDBTH.  That  said  Nebraska  Telephone  Company  and  the 
Lincoln  Telephone  &  Telegraph  Company  be,  and  the  same 
ore,  hereby  required  to  make  a  rule  for  the  goremment  of  its 
switchboard  operators  that  in  no  case  shall  the  word  "tele- 
gram" be  recognized  as  a  call  word,  and  that  if  snch  word  be 
used  the  operator  shall  at  once  inform  the  person  calling 
that  it  is  not  recognized  as  a  call  and  that  such  operators 
shall  thereupon  require  the  person  calling  to  use  a  proper 
call  word. 

FIFTH.  That  in  no  case  of  call  for  telegraph  connection 
shall  any  employee  or  switchboard  operator  of  said  Nebraska 
Telephone  Company  or  Lincoln  Telephone  &  Telegraph  Com- 
pany be  permitted  or  allowed  to  designate,  direct  or  advise 
which  telegraph  company  shall  be  called  for  the  purpose  of 
sending  a  telegram,  subject,  however,  to  the  provision  that 
where  the  exchange  has  direct  connection  with  but  one  of  said 
companies,  the  operator  may  advise  the  person  calling  what 
company  is  connected  with  that  particular  exchange,  and  the 
said  Nebraska  Telephone  Company  and  Lincoln  Telephone  & 
Telegraph  Company  shall  be  and  hereby  are  required  to  in- 
stitute a  proper  rule  to  that  effect  for  the  government  of  its 
employees  and  switchboard  operators. 

SIXTH.  That  this  order  shall  be  effective  the  10th  day 
of  February,  1913. 

SEVENTH.  That  the  said  Nebraska  Telephone  Company 
and  the  Lincoln  Telephone  &  Telegraph  Company  be  and  tlie 
same  are  hereby  required  to  notify  the  Commission  on  or  be- 
fore the  20th  day  of  January,  1913,  whether  the  terms  of 
this  order  are  accepted  and  will  be  obeyed,  or  appear  at  the 
office  of  the  Commission  at  9:00  o'clock  a.  m.  on  the  25th 
day  of  January,  1913,  and  show  cause  why  the  terms  of  the 
order  should  not  be  obeyed. 

Hade  and  entered  at  Lincoln,  Nebraska,  this  2nd  day  of 
January,  A.  D.  1913. 
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In  thh  Matter  of  thk  Application  op  the  Gabfibld  Mutual 
Telephone  Association  poe  the  Validation  op  Its 
Btock  in  the  Amount  op  |60.00  and  poe  Authobity  to 
IssuB  Additional  Stock  in  the  Amount  of  f40.00. 

Application  No.  1647. 

Dteided  January  14,  1913. 

Validation  of  Unauthorized  Stock  Issue. 

OEDEB. 

Whereae,  tbe  Garfield  Mutual  Telephone  Association  of 
Burwell,  Nebraska,  bad  made  application  to  the  Nebraska 
State  Bailway  Commission  for  the  validatioti  of  its  stock  in 
the  amount  of  |60,  which  stock  was  inadvertently  issued  with- 
out knowledge  of  the  law,  and  also  for  authority  to  issue  its 
additional  stock  in  the  amount  of  f  40,  the  proceeds  of  the 
unauthorized  stock  having  been  used  for  the  purchase  and 
installation  of  new  'phones  and  building  new  lines,  and  the 
proceeds  of  the  sale  of  the  proposed  new  stock  to  be  devoted 
to  the  same  purpose,  and  it  appearing  to  the  Commission 
upon  due  investigation  and  consideration  that  the  applica- 
tion is  reasonable  and  warranted  by  existing  conditions, 

/*  is  ordered  by  the  Nebraska  State  Railway  Commission 
that  the  desired  anthority  be  and  the  same  is  hereby  granted, 
the  Garfield  Mutual  Telephone  Association  to  make  report  to 
this  Commission  of  the  sale  of  the  stock  as  above  authorized 
and  tbe  disposition  of  the  proceeds,  at  such  time  aa  said  stock 
shall  have  been  sold  and  the  proceeds  expended. 

Made  and  entered  at  Lincoln,  Nebraska,  this  14th  day  of 
January,  1913. 
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Public  Service  Commisnon. 
Phtition  of  Nbw  England  Telephone  &  Tklbgeaph  Com- 
pant  rob  authobity  to  issdb  bonds. 

D-97. 
Decided  December  13,  igiz.  ; 

Authorization  of  Bonds — ^Bond  Discount. 

Upon  petition  of  die  New  England  Telephone  &  Tel^raph  Companj  for 
permission  to  bsue  5  per  cent,  debenture  bonds  to  the  amount  of  $1,000,000 
at-  97  per  cent  of  the  par  value  thereof,  it  appeared  that  expenditures  for 
permanent  additions  and  improvements  had  been  made  to  the  amount  of 
$694,414.92  and  that  further  additions  and  improvements  were  contemplated 
inTotving'  an  expenditure  of  $924,492. 

Held:  That  the  expenditures  made  and  contemplated  were  or  are  neces- 
sary to  enable  the  petitioner  to  meet  the  reasonable  demands  of  the  public 
for  telephone  semce  and  consequently  are  for  the  public  good;  that  these 
expenditures  cover  only  new  construction  or  additions  to  the  plant  and 
facilities  of  the  petitioner  which  bave  not  been  covered  by  any  previous 
issue  of  stock  or  bonds  and  that  consequently,  their  capitalization  in  some 
form  should  be  permitted. 

That,  altiiough  the  statute  does  not  explicitly  give  the  Commission  any 
control  over  the  price  at  which  bonds  ^all  be  issued,  nevertheless,  since 
the  amount  of  bonds  reasonably  requisite  to  raise  the  money  needed  for  any 
given  purpose  depends  obviously  not  only  upon  the  amount  of  money  needed 
for  that  purpose,  but  also  upon  the  price  at  which  the  bonds  ought  fairly  to 
■ell,  the  Giramission  must  consider  the  price  at  which  it  is  proposed  to  sell 
bonds  to  be  authorized.  It  would  seem  that  the  Commission  may  grant 
authority  to  issue  bonds  at  not  less  than  a  price  fixed,  and  tliat  securities 
found  by  the  Commission  to  be  requisite  for  a  pven  purpose  may  not  be 
issued-at  such  a  price  as  to  yield  proceeds  inadequate  for  that  purpose.  The 
price  at  which  it  is  proposed  to  issue  the  bonds  herein  authorized  is  not  less 
than  the  price  at  which  similar  bonds  bearing  the  same  rate  of  interest 
have  recently  been  sold  by  this  and  other  similar  corporations.  At  the 
proposed  price,  the  bonds  will  yield  the  investor  approximately  S54  per  cent. 
They  are  not  secured  by  mortgage,  being  in  legal  effect  nothing  more  than 
notes  of  the  issuing  corporation.  Considering  the  nature  of  tiie  security, 
the  rate  of  interest  and  all  other  circumstances  affecting  a  sale  of  such 
securities  at  this  time,  the  Commission  is  not  prepared  to  say  that  the 
proposed  price  is  so  low  as  to  be  inconsistent  with  the  public  interest.* 
Appearances :  for  the  petitioner,  Matt  B.  Jones. 
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BEPOKT. 

This  is  a  petition  of  tlie  New  England  Telephone  &  Tele- 
graph Company  praying  for  the  permission  of  this  commis- 
sion to  issue  and  sell  one  thousand  five  per  cent  debenture 
bonds  of  the  par  value  of  f  1,000  each,  at  not  less  than  f970 
for  each  bond  so  issued  and  sold. 

A  hearing  was  held  at  Concord,  December  9,  1912.  It  ap- 
pears to  our  satisfaction,  from  the  evidence  offered,  that  the 
petitioner  since  January  1,  1910,  has  expended  for  perma- 
nent additions  and  improvements  to  its  telephone  properties 
in  New  Hampshire,  for  central  office  equipment,  171,041.07; 
for  sub-station  equipment,  }106,789.80 ;  for  extension  and  im- 
provement of  exchange  lines,  $352,672.50 ;  for  toll  lines,  f  163,- 
911.35,  a  total  of  f694,414.92. 

The  evidence  also  shows  that  the  petitioner  desires  in  the 
immediate  future  to  make  further  additions  and  improve- 
ments to  its  said  telephone  properties,  as  follows:  an  exten- 
sion of  its  office  building  in  Manchester,  at  an  estimated  ex- 
pense of  $40,000;  additional  central  office  equipment  at  its 
various  exchanges  throughout  the  state,  at  an  estimated 
expense  of  |30,722;  additional  sub-station  equipment,  at  an 
estimated  expense  of  $21,852;  extension  and  improvement  of 
exchange  lines  at  an  estimated  expense  of  $93,923;  of  its 
toll  lines,  at  an  estimated  expense  of  $137,995;  making  th$ 
total  estimated  expense  for  contemplated  improvements  and 
extensions,  $924,492. 

The  petitioner  operates  telephone  properties  over  a  large 
portion  of  the  state.  The  expenditures,  both  those  made  and 
those  contemplated,  were  proved  with  great  detail,  the  exact 
amount  at  each  exchange  and  upon  each  toll  line  being 
shown,  and  the  purpose  of  such  expenditures.  No  useful 
purpose  will  be  served  by  including  that  detail  in  this  re- 
port We  are  satisfied  by  the  evidence  offered  that  all  of  said 
expenditures,  both  those  made  and  those  contemplated,  were 
or  are  necessary  to  enable  the  petitioner  to  meet  the  reason- 
able demands  of  the  public  for  telephone  service,  and  con- 
sequently, for  the  public  good.  We  are  also  satisfied  that 
they  cover  only  new  construction  or  additions  to  the  plant 
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and  factUties  of  the  petitiooer,  and  that  th^  hare  not  been 
covered  by  any  other  previous  issue  of  stock  or  bonds.  Their 
present  capitalization  in  some  form  shoald  accordingly  be 
permitted. 

The  petitioner  prays  for  authority  to  make  its  proposed 
issne  of  bonds  at  3%  less  than  par.  Prior  to  the  passage 
of  the  act  creating  this  commission,  there  was  no  restriction 
upon  the  issuance  of  stocks  or  bouda  by  utilities.  By  section 
14  of  said  act,  all  of  such  issues  were  placed  under  the  control 
of  this  commission. 

Para^frapfa  (a)  of  said  section  provides  that  no  railroad 
corporation  or  public  utility  shall  issue  any  stock,  bonds, 
notes,  or  other  evidence  of  indebtedness  payable  more  than 
one  year  after  date,  without  anthority  from  this  commission, 
with  the  exception  that  public  utilities  shall  be  required 
to  apply  for  such  authority  to  issue  only  "when  the  proceeds 
are  to  be  used  for  the  acquisition  of  property,  the  construc- 
tion, completion,  extension  or  improvement  of  Its  facilities, 
or  the  improvement  or  maintenance  of  its  service  within  this 
state,  or  the  discharge  or  refunding  of  its  obligations  or  re- 
imbarsement  of  moneys  actually  expended  for  such  purposes." 
Paragraph  (c)  of  said  section,  provides  that  when  any  rail- 
road corporation  or  public  utility  shall  increase  its  capital 
stock,  it  shall  offer  the  new  shares  proportionally  to  its 
stockholders  at  such  price  not  less  than  par  as  shall  have 
been  determined  by  vote  of  the  stockholders.  Said  section 
further  provides  that  "The  determination  by  the  commission 
of  the  amount  of  stock  reasonably  requisite  for  the  purpose 
for  which  the  issue  is  made,  shall  be  based  upon  the  price  at 
which  such  stock  is  to  be  offered  to  stockholders  as  fixed  by 
the  vote  of  the  stockholders;  provided,  however,  that  the 
commission  shall  refuse  to  authorize  any  particular  issue  of 
stock  if  In  its  opinion  the  price  fixed  by  the  stockholders  is 
so  low  as  to  be  inconsistent  with  public  Intereats." 

Paragraph  (d)  of  said  section  provides  that  if  a  proposed 
increase  in  capital  stock  does  not  exceed  4%  of  the  existing 
capital  stock,  it  may  be  sold  by  auction  without  previous  offer 
to  the  stockholders,  and  that  in  such  case,  or  when  stock 
has  been  offered  to  stockholders  but  not  subscribed  foi\^it 
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shall  be  sold  at  anction  at  not  less  than  par  to  be  actuallj 
paid  in  cash. 

Paragraph  (e)  of  said  section,  provides  that  a  public 
utility  may  "upon  such  terms  as  the  commission  maj  ap- 
prove," issue  ita  stock  or  bonds  in  payment  for  property. 

It  will  thus  be  seen  that  while  the  statute  forbids  the  is- 
suance of  stock  at  less  than  par,  it  does  not  forbid  the  issu- 
ance of  bonds.  The  statute  does  not  even  in  explicit  terms 
give  to  the  commission  any  control  over  the  price  at  which 
bonds  shall  be  issued,  yet  by  implication  it  clearly  does.  By 
said  paragraph  (a)  it  is  provided  that  no  bonds  shall  be  is- 
sued till  the  commission  shall  have  determined  the  amount 
"reasonably  requisite  for  the  purpose  for  which  the  issue  is 
to  be  made,"  and  by  paragraph  (e)  the  right  to  issue  bonds 
in  payment  for  property  is  granted  only  "upon  such  terms 
as  the  commission  may  approve."  The  main  purpose  of  the 
legislature  would  appear  to  have  been  to  place  a  check  upon 
the  issaance  of  stock  or  bonds  so  that  no  greater  amount  of 
either  than  in  any  case  is  "reasonably  requisite"  shall  be 
issned. 

Since  the  amount  of  bonds  reasonably  requisite  to  raise 
money  needed  for  any  given  purpose  depends  obviously  not 
only  upon  the  amonnt  of  money  needed  for  that  purpose,  bnt 
upon  the  price  at  which  the  bonds  fairly  ought  to  sell,  the 
commission  must  consider,  in  each  case  where  authority  to 
issue  bonds  is  asked,  the  price  at  which  it  ie  proposed  to  sell 
the  same.  Only  in  this  way  may  it  determine  whether  the 
amount  proposed  to  be  issued  is  "reasonably  requisite"  for 
the  purpose  of  raising  the  money  proposed  to  be  raised.  It 
wonld  seem  also  that  it  may  grant  authority  to  issue  bonds 
for  not  less  than  a  price  fixed,  so  that  the  intent  of  the 
statute  may  be  effected,  and  obligations  found  by  the  commis- 
sion to  be  requisite  for  a  given  purpose  may  not  be  issued  at 
such  a  price  as  to  yield  proceeds  inadequate  for  that  purpose. 

Accordingly,  we  have  felt  it  necessary  to  consider  the  price 
at  which  it  is  proposed  to  issue  the  bonds  which  we  are  here 
asked  to  authorize.  It  appears  from  the  evidence  that  it  is 
not  less  than  the  price  at  which  other  similar  bonds  bearing 
the  same  rate  of  interest  have  recently  been  sold  by  tills  and 
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other  similar  corporations.  At  the  proposed  price,  the  bonds 
will  yield  the  investor  approximately  5^^9fc.  They  are  un- 
secured by  mortgage,  being  in  legal  effect  nothing  more  than 
notes  of  the  issuing  corporation.  Considering  the  nature  of 
the  security  offered,  the  rate  of  interest  proposed  to  be  paid, 
and  all  the  other  circumstances  a£fecting  a  sale  of  such 
Becnritiefl  at  this  time,  we  are  not  prepared  to  say  that  the 
proposed  price  is  so  low  as  to  be  inconsistent  with  the  public 
interest 

An  Order  will  accordingly  issue  as  prayed  for. 

Filed  December  13, 1912. 
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NEW  YORK. 

Public  Service  Conunission — Second  District. 

In  the  Matteb  op  a  Unifobm  System  of  Accounts  fob  Thlb- 
phonb  cobpobations. 

Decided  January  21,  1913. 

0aiform  System  of  Accounts — ^Adoption  of  System  Prescribed 
by  the  Interstate  Commerce  Commission. 

The  G>mmission  found  that  the  Uniform  System  of  Accounts  prescribed 
for  telephone  companies  by  the  Interstate  Commerce  Commission  by  its 
order  of  December  10,  1912,  agreed  in  its  fundamental  priaciplea  with  the 
Commission's  own  system  prescribed  by  its  order  of  November  13,  1911, 
although  differing  slightly  in  the  matter  of  accounting  nomenclature  and 
arrangement,  and  held  it  to  be  desirable  that  both  Commissions  should 
have  a  system  of  accounts  in  substantial  agreement.  To  the  end  that  tele- 
phone corporations  coming  under  the  jurisdiction  of  both  Commissions 
might  not  be  required  to  maintain  two  sets  of  books  or  records  covering 
the  same  matters,  the  Commission  adopted  this  resolution  prescribing  the 
Interstate  Commerce  Commission's  system  of  accounts,  with  certain  spedtied 
modihcalions,  for  the  use  of  all  telephone  corporations  in  the  State  of  New 
York  having  annual  operating  revenues  exceeding  $50,000.00.* 

RESOLUTION. 

This  Oommiesion  by  its  order  dated  November  13,  1911, 
prescribed  a  Uniform  System  of  Accounta  for  all  telephone 
corporations  coming  witliia  its  jurisdiction.  By  virtue  of 
an  Act  of  Congress,  the  Interstate  Commerce  Commission 
also  has  jurisdiction  over  all  telephone  corporations  engaged 
in  interstate  commerce  in  the  United  States,  and  has  by  its 
order  of  December  10,  1912,  prescribed  a  Uniform  System  of 
Accounta  for  all  such  corporations  which  come  under  it« 
jurisdiction  and  which  have  annual  operating  revenues  ex- 
ceeding f50,000  per  annum.  In  fundamental  principles  the 
Uniform  System  of  Accounts  prescribed  by  the  Interstate 
Commerce  Commission  is  in  agreement  with  that  Issued  by 
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this  Commifi^on,  bat  differs  slightly  in  the  matter  of  account- 
ing nomenclature  and  arrangement;  and  it  is  held  to  be 
desirable  that  both  conunissions  shall  have  a  ^stem  of  ac- 
counts  in  substantial  agreement,  to  the  eud  that  corporations 
coming  under  the  jurisdiction  of  both  commissions  may  not 
be  embarrassed  or  required  to  maintain  two  sets  of  books 
or  records  covering  the  same  matter;  therefore  it  is 

Reeolvedj  fi^st,  that  the  Uniform  System  ol  Accounts  for 
Telephone  Corporations  prescribed  by  the  Interstate  Com- 
merce Commission,  with  the  modifications  hereinafter  set 
forth,  is  hereby  prescribed  for  the  use  of  all  telephone  cor- 
porations in  the  State  of  New  York  having  annual  operating 
reveunes  exceeding  f50,000'  in  the  keeping  and  recording 
of  their  accounts,  and  that  January  1,  1913,  is  hereby  fixed 
as  the  date  on  and  after  which  the  accounts  shall  be  kept  in 
conformity  with  that  order,  and  that  a  copy  of  said  Uniform 
System  of  Accounts  and  this  order  be  served  upon  each  such 
corporation  in  this  State; 

Hecond,  that  telephone  corporations  which  have  established 
accounts  for  fixed  capital  in  conformity  with  the  classifi- 
cation set  forth  for  corporations  in  Classes  A  and  B  in  the 
Dniform  System  of  Accounts  prescribed  by  this  Commission 
on  November  13,  1911,  shall  continue  such  accounts  in  the 
same  detail  established  by  that  order,  the  continuation  of 
which  detail  is  provided  for  in  the  order  of  the  Interstate 
Commerce  Commission  in  a  note  following  Account  101  on 
page  36  of  that  order ; 

Third,  that  the  order  of  this  CommisBion  as  set  forth  in 
paragraph  7  of  page  10  of  its  order  of  November  13,  1911, 
relating  to  filing  special  reports  in  respect  of  telephone  plants 
purchased  of  other  telephone  corporations,  is  continued  in 
force  and  effect; 

Fourth,  that  the  order  of  this  Commission  dated  November 
18,  1911,  is  hereby  amended  in  respect  of  the  classification 
of  telephone  corporations  shown  on  page  7,  of  that  order,  so 
that  all  telephone  corporations  under  the  jurisdiction  of  this 
Commission  and  having  operating  revenues  not  exceeding 
{50,000  shall  .be ^nown  as  Class  C  corporations;  and  said- 
order,  in  so  far  as  it  relates  to  Class  O  corporations,  is  hereby 
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continued  in  force  and  effect  for  all  telephone  corporationa 
hereby  clasBifled  ajs  Clasa  C  corporations. 


In  thb  Mattes  of  thb  Complaint  of  thb  Postal  Tsu^bgeaph- 
Cable  Company  against  The  Wbstbbn  Union  Tsui- 

QBAPH   COMPANT   AS  TO   CSBTAIN    RATES   CHABOBD  THB 

Postal  Tblbgbaph-Cablb  Company  upon  Tblbqbaphio 
Messaqbs  Teansfbbred  to  The  Wbstbbn  Union  Tblb- 

GBAPH  COMPANT  BT  THB  POSTAL  TBLBQRAPH- CABLE  COM- 
PANY. 

Case  2768. 

Deeidtd  January  29,  I9'3- 

Telegraph    Rates — ^Discrimination — Messages    Transferred    by 
the  Postal  Telegraph-Cable  Company. 

Upon  complaint  b;  the  Postal  Telegrapli-Cable  Company,  with  reipect  to 
the  charges  made  by  The  Western  Union  Telegraph  Company  for  messages 
received  by  the  complainant  and  transferred  to  the  respondent  to  be  for- 
warded to  destinations  where  the  complainant  has  no  offices,  it  appeared  tliat 
The  Western  Union  Telegrapb  Company  made. a. charge  for  the  word  "via" 
and  for  the  name  of  the  place  where  the  message  was  delivered  to  it  for 
further  transmission,  in  addition  to  the  regular  rate  between  tlie  point  of 
transfer  and  the  point  of  delivery. 

Upon  the  same  reasoning  which  was  the  basis  of  its  order  of  November 
8,  1911,  directing  The  Western  Union  Tel^raph  Company  to  desist  from 
collecting  charges  of  a  similar  nature  from  the  Postal  Telegraph- Cable 
Company,  the  commission  held  that  tbe  practice  complained  of  beixin  was 
unjust,  unreasonable  and  unduly  discriminatory,  and  that  the  charge  for 
such  transferred  messages  should  not  be  on  the  same  basis  as  the  charge 
for  forwarded  messages. 

It  was  therefore  ordered  diat  the  respondent  desist  from  the  practice 
complained  of  in  all  cases  where  no  charge  is  made  for  the  originating 
addresses  and  dates  upon  telegrams  originating  at  the  point  of  transfer.* 

OBDEB. 

It  appears  from  the  complaint  and  the  answer  herein  and 
the  evidence  taken  at  the  bearing,  that  the  Postal  Telegraph- 
Cable  Company  receires  messages  at  competitive  points  for 
points  at  which  it  has  no  office  but  at  which  The  Western 
Union  Telegraph  Company  has  offices;  that  the  Postal  Tele- 
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grapb-Cable  Company  transmite  the  said  measages  so  re- 
ceived to  one  of  its  own  offices  nearest  to  the  point  of  de- 
lireiy,  and  at  ancb  office  trauBfers  the  messages  to  The  Wes- 
tern UniOD  Telegraph  Company  and  pays  for  the  transmis- 
SLOU  of  snch  messages  from  the  point  of  delivery  to  the  point 
of  address,  the  regular  local  rate  of  The  Western  Union  Tele- 
graph Company  for  messages  between  the  point  at  which  it 
receives  the  message  and  the  point  at  wtiich  it  is  delivered. 

It  further  appears  that  The  Western  Union  Telegraph  Com- 
pany in  charging  for  the  transmission  of  snch  transfeired 
measages,  cliarges  the  regalar  or  local  rates  between  the 
point  of  transfer  and  the  point  of  delivery  and  in  addition 
thereto  charges  a  further  sum  for  the  word  "via"  and  the 
Dame  of  the  place  where  the  message  was  delivered  to  The 
Western  Union  Telegraph  Company  for  further  transmisaion. 

This  Commission  entered  an  order  on  the  8th  day  of 
Ifovember,  1911,  after  considering  a  complaint  from  the 
Postal  Tel^raph-Cable  Company,  in  which  order  the  Com- 
mission directed  The  Western  Union  Telegraph  Company  to 
desist  from  the  practice  of  exacting  a  charge  from  the  Postal 
Tel^raph-Cable  Company  for  the  originating  address  and 
date  Qpon  such  transferred  telegrams  in  all  cases  where  no 
charge  is  made  for  the  originating  address  and  dates  upon 
telegrams  delivered  to  said  Western  Union  Telegraph  Com- 
pany originating  at  the  point  of  transfer.  The  Commission 
issoed  a  further  order  in  that  case  on  the  15th  day  of  January, 
1912,  in  which  it  denied  the  application  of  The  Western  Union 
Telegraph  Company  for  a  rehearing  therein.  It  appears  to 
the  Commission  that  the  same  reasoning  by  which  it  de- 
termined that  the  charge  exacted  in  that  case  was  unjust,  un- 
reasonable and  unduly  discriminatory  now  obtains  concerning 
the  present  practice,  and  that  respondent's  contention  that 
the  charge  for  a  message  delivered  to  it  by  the  complainant 
for  the  transfer  is  on  the  same  basis  as  a  charge  for  for- 
warded messages  is  not  snstatned. 

JVoic,  therefore,  ordered,  ( 1 )  That  the  charge  made  by  The 
Western  Union  Telegraph  Company  to  the  Postal  Telegraph- 
Cable  Company  for  the  word  "via"  and  the  name  of  the  place 
where  the  message  was  delivered  to  The  Western  Union  Tele- 
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graph  Company  for  further  transmiBsion  is  unjust,  unreason- 
able and  unduly  discriminatory  and  that  the  said  Western 
Union  Telegraph  Company  be  and  it  hereby  is  required  to  de- 
sist from  the  practice  of  exacting  said  charge  from  the  said 
Postal  Telegrapli-Cable  Company,  in  all  cases  whei'e  no  charge 
ia  made  for  the  originating  address  and  date  upon  telegrams 
delivered  to  said  Western  Union  Telegraph  Company  origi- 
nating at  the  point  of  transfer. 

Ordered,  (2)  That  this  order  shall  become  effective  on  the 
1st  day  of  March,  1913,  and  that  the  respondent.  Western 
Union  Telegraph  Company,  shall  notify  tiiis  Commission  on 
or  before  the  17th  day  of  February,  1913,  whether  or  not  the 
terms  of  this  order  are  to  be  accepted  and  obeyed. 


Bbnjamin  Blum,  Complainant,  YS.  New  Yobk  Telbpbone 
Company,  Respondent. 

Decided  February  is,  1913. 
Business  and  Residence  Rates — Refund  for  Interrupted  Service. 

Complaint  (1)  that  the  respondent's  flat  rate  of  $4.00  per  month  for  busi- 
ness telephones  at  Rockville  Centre  is  unreasonable  as  compared  with  that 
of  $3.00  for  residence  telephones,  and  (2)  that  the  respondent  does  not 
'allow  subscribers  any  refund  for  failure  of  service  on  account  of  storms, 
poor  line  construction  or  other  conditions  for  which  the  subscriber  is  not 
responsible,  unless  the  subscriber  notifies  the  respondent  in  writing  within 
a  reasonable  time  after  the  interruption. 

1.  The  Commission  distinguished  the  flat  rate  service  at  Rockville 
Centre  from  the  measured  service  in  effect  in  New  York  Qty,  and  held  that, 
in  view  of  the  present  recognition  of  the  principle  that  a  higher  rate  may 
be  charged  for  unlimited  business  service  than  for  similar  residence  serv- 
ice, the  complaint  with  respect  to  the  rate  is  not  based  upon  adequate 
considerations. 

2.  With  respect  to  the  question  of  a  refund  when  the  service  is  in- 
terrupted, the  Commission  stated  that  this  brancb  of  the  complaint  would 
be  made  the  subject  of  administrative  inquiry  rather  than  actiMi  upon  a 
formal  complaint,  and  that  the  complainant  would  be  advised  as  to  the 
result  of  such  inquiry. 

An  order  was  entered  accordingly,  dismissing  the  complaint* 

OBDEK. 

Complainant  alleges  that  respondent's  charge  of  t^-00  per 
month  as  a  flat  rate  for  business  telephones  at  Rockville 
•Editor's  beadnote. 
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Centre  in  the  town  of  Hempstead  is  unreasonable  as  com- 
pared with  its  flat  rate  of  |3.00  per  month  for  residence  tele- 
phones. Complainant  is  now  taking  the  residence  service 
at  the  f3.00  rate  in  his  own  name.  He  desires  to  add  to  the 
telephone  listing  the  following :  "Tanglewood  Poultry  Farm", 
a  name  adopted  by  complainant  for  his  business  at  Bodtrille 
Centre.  Bespondeut's  tariffs  provide  f3.00  per  month  as  a 
flat  rate  for  residence  service  and  f4.00  per  month  for  busi- 
ness service.  Such  distinction  is  made  by  respondent  not 
because  of  complainant's  residence  Or  business  alone,  but  as  a 
distinction  between  residence  service  and  business  service 
generally  in  that  community,  and  respondent  does  generally 
as  appears  from  its  tariffs  make  a  distinction  in  its  rates 
as  between  business  and  residence  service.  A  somewhat 
different  practice  is  followed  by  respondent  in  the  boroughs 
uf  Manhattan  and  Brooklyn,  Cit^  of  New  York,  where  the 
message  rate  or  measured  service  is  in  effect  Bespondent 
makes  the  iiigher  chaise  generally  for  business  service  be- 
cause of  the  greater  use  of  a  telephone  in  business  than  for 
residence  purposes,  and  where  the  measured  service  is  in 
effect  such  greater  use  of  a  business  telephone  is  taken  care 
of  by  the  additional  charge  for  messages  exceeding  the  maxi- 
mum number  of  calls  allowed  under  the  monthly  rate.  From 
the  company's  tariffs  on  flle  with  the  Commission  and  the 
present  recognition  that  a  higher  rate  may  be  charged  for 
business  than  for  residence  unlimited  service  and  the  general 
answer  made  by  the  telephone  company  informally  to  the 
complainant's  original  commnnication,  the  Commission  is 
of  the  opinion  that  the  complaint  in  respect  of  the  rate  is 
not  based  upon  adequate  considerations. 

Complainant  also  alleges  that  respondent  does  not  allow 
subscribers  any  refund  for  service  not  supplied  on  account  of 
wires  being  out  of  use  due  to  storms,  poor  line  construction 
or  other  conditions  not  caused  by  any  fault  of  the  subscriber 
unless  the  subscriber  shall  notify  the  respondent  in  writing 
a  reasonable  time  after  the  interruption  in  service  occurs. 
This  branch  of  the  complaint  will  be  made  the  subject  of 
administrative  inquiry  rather  than  action  upon  a  formal 
complaint  and  the  complainant  will  be  advised  as  to  the  result 
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of  such  inquiry.    For  the  reasons  above  stated  and  after  doe 
consideration,  it  is 

Ordered,  Ttiat  the  complaint  in  this  proceeding  be  and  is 
hereby  dismissed,  but  that  so  mnch  of  the  complaint  as  refers 
to  service  interruptions  for  which  no  rate  allowance  is  made, 
be  treated  as  a  subject  for  general  inquiry  and  sncli  ad- 
ministratiTe  action  by  the  Commisaion  as  may  appear  to  be 
required. 
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OHIO. 

Public  Service  Commission. 

A.  H.  Dunham^  Complainant,  v.  Central  Union  Tklephonb 
Company,  Defendant. 


Dtddti  Ftbruary  5,  1913, 

Clasufication  td  Service — Service  to  Physiciaiu — ^Discrimiiu- 

tion — Cost  of  Service. 

Conplaint  allegiiis  tliat  the  defendant  had  been  funiiahiiis  the  complamant 
and  otber  physicuuu  witb  a  service,  known  as  two-par^  line  tervice,  g(MI- 
sisting  of  two  telephones,  one  in  the  complainant's  office  and  the  other  in 
fais  residence,  twth  of  which  telqibones  rang  at  the  same  time  by  one 
operation  at  the  defendant's  exchange;  that  the  rate  of  $66  per  jear 
previously  charged  for  this  service  and  obtained  b;  adding  together  the 
two-party  Une  business  rate  ($42)  and  the  two-party  line  residence  rate 
($24)  had  been  arbitrarily  and  unlawfully  increased  to  $96  per  year,  al- 
though no  diange  had  been  made  in  the  rate  for  a  like  service  to  persons 
engaged  in  other  lines  of  business  and  other  professions;  and  that  the 
action  of  the  defendant  in  advancing  the  rate  was  an  arbitrary,  unjust  and 
unlawful  discrimination  against  the  complainant. 

The  Commission  found  that  the  class  of  service  furnished  the  complainant 
was  peculiar  and  unusual  and  limited  in  actual  practice  to  the  complainant 
and  other  physicians;  that  no  other  person  or  persons  were  receiving  a 
similar  service  and  that  said  service  was  not  similar  in  character  to  what 
is  properly  designated  as  two-party  tine  service.  The  Commission  found 
further  that  the  defendant  bad  not  provided  in  its  rate  schedules  any  rates 
properly  applying  to  said  service  and  that  the  cost  of  installing  such  serv- 
ice is  slightly  less,  and  the  cost  of  operating  slightly  more  than  the  cost  of 
installing  and  operating  single,  or  individual  line  service,  but  that  the  dif- 
ference is  so  slight  as  not  to  affect  the  determination  of  a  reasonable  rate 
for  such  service. 

The  Commission  held  that  the  increase  complained  of  was  not  an  arbitrary, 
unlawful  and  unjust  discrimination  against  the  complainant 

Ordered,  That  the  defendant  shall  establish  reasonable  rates  for  the  class 
of  service  rendered  the  complainant,  whidi  service  shall  be  available  to  all 


That  the  defendant  shall  not  be  required  to  furnish  such  service  where 
both  telephones  cannot  be  operated  from  the  same  central  exchange. 

Hiat  the  complaint,  in  so  far  as  it  allege*  discrimination  against  the  com- 
plainant, be  dismissed.* 

'Editor's  headaote. 
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OEDER 

This  case  came  on  to  be  heard  upon  the  complaiut  of  Alonso 
H.  Dunham  alleging  that  complainant  and  others,  not  named, 
uu  whose  behalf  said  complaiut  is  filed,  are  practicing  physi- 
cians in  the  City  of  Dayton,  Ohio ;  that  defendant,  prior  to 
October  twenty-fifth,  litll,  furnished  to  complainant  and 
others  in  whose  behalf  this  complaiut  is  filed,  telephone  serr- 
ice  which  consisted  of  the  installation  of  a  telephone  in  com- 
plainants' and  the  other  physicians'  offices  and,  also,  a  tele- 
phone in  their  residences,  both  of  which  telephones  are  con- 
nected at  the  local  exchange  of  defendant  and  both  of  which 
ring  by  one  operation  at  the  exchange  at  the  same  time,  and 
known  as  two-party  line  service ;  that  the  cost  of  this  service 
to  the  patron  prior  to  said  October  twenty-fifth,  1911,  was 
f66.00  per  year,  which  sum  was  obtained  by  adding  together 
the  two-party  line  business  rate  (f42.00)  and  the  two-party 
line  residence  rate  ((24.00) ;  that  on  said  October  twenty-fifth, 
1911,  the  total  cost  of  said  service  to  complainant  and  said 
other  physicians  was  arbitrarily  and  unlawfully  raised  by 
defendant  to  (96.00  per  year,  but  that  no  change  was  then, 
or  has  since  been  made  for  a  like  service  to  persons  engaged 
in  other  lines  of  business  and  other  professions,  and  ccnn- 
plainant  avers  that  the  action  of  defendant  in  advancing  the 
rates  from  said  service  to  f96.00  per  year  from  $66.00  was 
and  is  an  arbitrary,  unjust  and  unlawful  discrimination 
against  the  complainant  and  those  in  whose  behalf  the  com- 
plaint is  made;  the  answer  of  the  defendant  thereto^  the  evi- 
dence and  the  exhibits. 

After  considering  the  pleadings,  bearing  the  evidence  and 
the  arguments  of  counsel  and  examining  the  exhibits,  the 
Commission  finds  that  the  evidence  does  not  disclose  that 
any  person  or  persons  other  than  the  complainant  and  other 
physicians  in  whose  behalf  said  complaint  is  filed,  was  at 
the  time  said  complaint  was  filed,  or  thereafter,  receiving  a 
service  similar  to  that  furnislied  to  complainant  and  said 
other  physicians,  but  that  said  service  was  peculiar  and  un- 
usual, and  limited  in  actual  practice  to  complainant  and 
other  physicians,  and  that  said  service  is  not  what  is  properly 
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dedgnated  bb  two-party  line  service  and  is  not  BiMUar  OT  of 
like  character  to  Raid  two-party  line  service. 

The  Commission  further  finds  that  the  changing  of  said 
rat»  on  the  twenty-fifth  day  of  October,  1911,  by  defendant 
was  not  an  arbitrary,  unjnst  and  unlawful  discrimination 
against  complainant  and  said  other  physicians  and  was  not, 
in  fact,  any  discrimination  against  complainant  and  said 
other  physicians  in  whose  bebalf  said  complaint  was  filed. 

The  Commission  further  finds  that  said  defendant  has  not 
designated,  set  out  or  described,  nor  provided  rates  properly 
applying  to,  said  service  in  its  scbednle  of  published  rates. 

The  Commission  further  finds  that  the  cost  of  installing 
said  service  is  slightly  less  and  the  cost  of  operation  slightly 
more  than  the  cost  of  installing  and  operating  single,  or  in- 
dividual, line  service,  but  that  the  difference  is  so  slight  as 
not  to  affect  the  determining  of  a  reasonable  rate  for  said 
service    It  is,  therefore, 

Ordered,  That  the  defendant,  the  said  Central  Union  Tele- 
phone Company  be,  and  it  is  hereby  notified,  directed  and  re- 
qoired  to  establish  reasonable  rates  for  the  kind  of  service 
now  and  heretofore  rendered  to  complainant  and  others  in 
whose  behalf  this  complaint  was  filed,  which  service  shall 
be  available  to  all  persons,  and  tliat  such  reasonable  rates 
so  established  by  said  defendant  shall  not  be  in  excess  of  the 
rates  for  single-party  line,  or  individual,  service  in  tlie  City 
of  Dayton,  Ohio.    It  is  further 

Ordered,  That  said  defendant.  Central  Union  Telephone 
Company,  shall  not  be  required  to  furnish  said  service  where 
both  telephones  sought  to  be  connected  together  cannot  be 
operated  from  the  same  central  exchange.    It  is  further 

Ordered,  That  the  complaint,  in  so  far  as  it  alleges  dis- 
crimination by  defendant  against  complainant  and  others, 
in  whose  bebalf  said  complaint  is  filed,  be,  and  it  is  hereby 
dismissed. 
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In  the  Kattbb  of  the  Joint  Application  op  The  Nbwabk 

TBLBPHONB  Ck)MPANY  AND  THB  BbOWNSTILLB  TELEPHONE 

Company  fob  the  Consent  and  Approval  op  the  Com- 
mission FOB  A  Connecting  Abbangbmbnt  fob  the  Ex- 
change op  Bbbtice  Between  the  Appuoants. 

No.  464. 

Decided  February  /p,  ipij. 
Physical  Connection — Rates  for  Interchange  of  Service. 

Upon  application  for  approval  of  an  arrangement  for  physical  connection 
and  exchange  of  service  between  the  lines  of  The  Newark  Telephone  Com- 
pany and  The  Brownsville  Telephone  Company,  the  Commission  held  that 
the  service  furnished  the  public  would  be  improved  under  the  proposed 
arrangement  and  that  the  public  would  be  furnished  adequate  service  for  a 
reasonable  rate. 

Ordered,  That  the  applicants  be  authorized  to  establish  physical  con- 
nection and  exchange  service  after  having  filed  with  the  Commission  schedules 
of  reasonable  rates  for  the  service  interchanged,  provrded  that  there  be 
no  diminution  of  the  service  now  afforded  by  either  applicant,  by  discon- 
linubg  connection  or  failing  or  refusing  to  exchange  service  wiA  any  oHier 
company  with  which  connection  now  exists  and  exchange  of  lervice  is 
maintained.* 

ORDER. 

The  Newark  Telephone  Company  and  The  Brownsville 
Telephone  Company,  corporations  organized  nnder  the  laws 
of  the  States  of  Ohio  and  West  Virginia,  with  their  principal 
places  of  business  located  at  Newark,  and'Brownsville,  Lick- 
ing Connty,  Ohio,  respectively,  having,  on  the  twen^-aeventh 
day  of  January,  1913,  filed  their  joint  petition  for  the  consent 
to  and  approval  of,  by  the  Commission,  a  connecting  arrange- 
ment and  an  exchange  of  service  between  the  telephone  sys- 
tems of  said  companies,  as  fnlly  set  ont  in  said  petition  and 
exhibits  attached  thereto,  and  the  time  for  hearing  said  mat- 
ter having  been  fixed  for  Friday,  Febroary  fourteenth,  1913, 
at  three  o'clock  p.  m,  and  dne  notice  of  the  time  and  place  of 
said  hearing  having  been  given,  and  having  been  heard  on 
said  day  and  the  further  considerations  thereof  continTied 


'Editor's  tieadnote. 
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from  day  to  day,  the  same  came  on  this  day  for  final  con- 
aideraldon  upon  the  petition,  the  evidence  and  exhibits. 

After  considering  the  pleadings,  hearing  the  evidence  and 
examining  the  exhibite,  and  being  fnlly  advised  in  the 
premises,  and  it  appearing  that  the  service  furnished  the  pub- 
lic will  be  improved  thereby,  and  it  appearing  farther  that 
the  public  will  be  furnished  adequate  service  for  a  reasonable 
and  just  rate,  rental,  toll  or  charge,  the  Commission  Is  satis- 
fied that  the  prayer  of  said  petition  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Newark  Telephone  Company  and 
said  The  Brownsville  Telephone  Company  be,  and  they  are 
hereby  antiiorized  to  form  a  physical  connection  between  the 
plant  and  system  of  said  The  Newark  Telephone  Company 
and  the  plant  and  Eastern  of  said  The  Brownsville  Telephone 
Company  for  the  exchange  of  service  between  the  companies, 
as  provided  by  law.    It  is  further 

Ordered,  That  said  The  Newark  Telephone  Company  and 
said  The  Brownsville  Telephone  Company  forthwith  file  with 
the  Commission  schedules  of  reasonable  rates  for  said  inter- 
change service.    It  Is  farther 

Ordered,  That  the  authority  herein  granted  may  be  ex- 
ercised by  said  The  Newark  Telephone  Company  and  said 
The  Brownsville  Telephon  Company  after  such  schedules  of 
reasonable  rates  have  beeii  filed  with  and  approved  by  the 
Commission,  and  not  prior  thereto : 

Provided,  There  be  no  diminntion  of  the  service  now  af- 
forded by  either  of  said  companies  and  enjoyed  by  their  re- 
spective patrons,  by  discontinning  connection  or  failing  and 
refusing  to  exchange  service  with  any  other  company  with 
which  connection  now  exists  and  exchange  of  service  Is 
maintained. 
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Corporation  Commission. 

In  Be  Paiment  of  Chabges  by  Bubal  Telephone  Cou- 
PANiES  TO  Exchange  fob  Switching  Sbbvicb. 

Decided  January  25,  1913. 

Promulgation  of  Rules  Governing  CoUection  of  Charges  for 

Switching  Service — Advance   Payment — Discontinuance  of 

Service. 

TO  ALL  TELEPHONE  COMPANIES  : 

You  are  hereby  notified  tliat  the  Commissiou  has 
promulgated  the  following  rules  in  reference  to  the  collection 
of  charges  for  switching  of  rural  lines.  These  rules  are  only 
an  expression  of  the  Commission  as  to  what  is  reasonable. 
If  there  is  any  objection  thereto  because  of  some  particular 
condition,  same  may  be  presented  to  the  Commission  and  a 
different  rule  promulgated  to  meet  such  conditions: 

Eule  No.  1.  The  Telephone  Company  shall  have  the  right 
to  require  all  RURAL  PARTY  TELEPHONE  LINES  to  pay 
switcliing  service  charges  quarterly  in  advance. 

Rule  No.  2.  The  Telephone  Company  shall  have  the  right 
to  require  the  entire  switching  service  charges  dae  from  each 
line  to  be  paid  on  the  tenth  (10th)  day  of  the  first  month  of 
the  quarter  in  which  such  charges  become  due  and  shall  ex- 
tend service  up  to  and  inclusive  of  the  fifteenth  (15th)  day  of 
the  same  month.  In  the  event  of  the  charges  not  being  paid 
on  the  fifteenth  (15th)  the  company  shall  have  the  right  to  dis- 
comiect  the  line  and  refuse  further  service  to  same  until  the 
charges  due  are  paid. 

Bule  No.  3.  The  Telephone  Company  shall  have  the  right 
to  require  each  Rural  Party  Telephone  Line  to  select  one 
of  its  members  to  transact  the  business  of  such  line  with 
the  Telephone  Company. 

Oklahoma  Oil^,  Okla.,  January  25, 1913. 
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Railroad  Conunission. 

In  the  Maitee  of  the  Appucation  of  Thb  Pacific  Tblb- 
PHONB  AND  Telegraph  Company  for  Authobity  to  Oon- 
TiNUB  IN  Effect  all  Bates  and  Charges  as  Shown  bt 
Schedule  O.  B.  C.  No.  2  and  Authobffx  to  Demand, 
Collect  and  Bbceive  all  of  Said  Bates  and  Charges 
fob  the  Seetice  Shown  Therein. 

No.  U.  F.— B. 

Dteided  Ftbnuuy  3,  1913, 
Maintenance  of  Increased  Rates. 

Upon  application  for  authority  to  maintain  ratu  in  excess  at  those  in 
effect  Januars'  1st,  1911,  the  Commission  held  that  the  application  should  show 
specifically  the  rates  which  are  desired  to  be  advanced  or  discontinued  and 
that  a  general  reference  to  tariffs  or  a  general  statement  of  the  number  of 
such  advances  contained  in  a  tariff  is  insufficient  under  the  statute.  The 
burden  of  examining  several  hundred  pages  of  tariff  so  as  to  discover  by 
comparison  just  what  rates  are  meant  to  be  included  in  the  application  is 
thereby  cast  upon  the  Commission. 

Ordered,  That  unless  the  applicant  shall  file  with  the  Commission,  within 
five  days,  an  amended  application,  stating  specifically  the  advances  or  dts- 
continnancet  desired,  the  application  will  be  dbmissed.* 

OBDEB. 

This  is  an  application  for  autliority  to  maintain  increased 
rat^  over  those  in  effect  January  let,  1911,  made  under  the 
proviaion  of  Section  77  of  the  Public  Utilities  Act  (Section 
556  of  the  Commission's  Compilation). 

The  Application  shows: 

"That  a  comparison  of  said  schedule  O.  R.  C.  No.  2  with 
O.  B.  C.  No.  1  will  show  that  in  certain  instances  the  rates 
and  charges  in  Oregon  are  less  and  in  some  instances  more 

•Editor's  headnote; 
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than  those  for  tie  same  service  as  shown  hy  O.  B.  C.  No.  1 
of  date  Januarj  Ist,  1911;  that  a  like  comparison  between 
schedule  O.  B.  C.  No.  101  with  O.  R.  C.  100  will  show  cer- 
tain changes  in  rates  charged  at  the  present  time  over  those 
as  indicated  by  O.  B.  C.  No.  100  of  date  January  1st,  1911. 

"That  the  number  of  exchange  rates  in  the  State  of  Oregon 
reduced  since  January  1st,  1911,  is  ninety  (90),  while  the 
number  of  exchange  rates  increased  since  that  date  is  forty- 
four  (44).  That  the  total  number  of  exchange  rates  which 
were  effective  January  Ist,  1911,  and  which  have  not  been 
changed  and  are  shown  by  O.  B.  C.  No.  2  is  approximately 
670. 

"That  the  number  of  toll  rates  decreased  since  January 
Ist,  1911,  in  tbe  State  of  Oregon  is  one  hundred  and  seventy- 
three  (173).  That  the  number  of  toll  rates  increased  since 
1911  in  the  State  of  Oregon  is  twenty-one  (21).  That  it  is 
impossible  to  determine  at  this  time  the  total  number  of  toll 
rates  which  hare  remained  unchanged  since  January  1st, 
1911,  because  the  number  is  very  great" 

Then  follows  the  reason  alleged  by  the  applicant  justifying 
the  increase  requested. 

The  statute  is  as  follows : 

"Any  public  utility  desiring  to  advance  or  discontinue 
any  such  rate  or  rates  may  make  application  to  the  Commis- 
sion in  writing  stating  the  advance  in  or  discontinuance  of 
the  rate  or  rates  desired,  giving  the  reasons  for  such  ad- 
vance or  discontinuation." 

It  is  provided  that  upon  receiving  such  application  the 
Commission  shall  fix  the  time  and  place  of  hearing  and  give 
such  notice  to  interested  parties  as  it  deems  proper  and  rea- 
sonable. 

In  our  opiDion  a  blanket  application  of  this  character  is 
clearly  insufficient  under  the  statute.  It  is  not  sufficient  to 
refer  generally  to  a  tariff  and  say  that  the  rates  advanced 
are  contained  therein  and  thus  cast  the  burden  upon  the 
Commission  of  examining  several  hundred  pages  of  tariff, 
to  discover  by  comparison  just  what  rates  are  meant  to  be 
included  in  the  application.  Application  should  show  spe- 
cifically the  rates  which  are  desired  to  be  advanced vOT'dls- 
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continued,  and  a  general  reference  to  tariffe  or  general 
statement  of  the  nnmber  anch  advances  contained  in  tariff 
is  inBofflcient. 

Examination  of  the  tariffs  referred  to  in  the  application 
shows  that  numerous  rates  included  in  the  earlier  tariffs 
have  been  discontinued  and  are  not  corered  by  the  later 
tariff.  The  application  is  silent  as  to  such  discontinuances 
although  such  discontinuances  are  clearly  illegal,  except  as 
far  as  the  same  may  be  authorized  by  the  order  of  the  Com- 
mission. 

It  is  therefore  ordered,  That  unless  the  applicant,  The  Pa- 
cific Tel^rapb  and  Telephone  Company,  shall  within  five 
days  from  this  date  file  with  the  Commission  an  amended 
application,  stating  specifically  the  advances  or  discontinu- 
ances desired,  its  application  will  be  dismissed  without 
further  notice. 

Dated,  Salem,  Oregon,  February  3d,  1913. 


In  the  Mattbe  op  the  Application  op  The  Pacific  Tm,b- 

PHONB   AND   TbLBGBAPH    COMPANY   TO    CHANGE   CERTAIN 
IBREGULAB    AND    OBSOLETE    ChABQBS    TO    IT8    STANDABD 

Chabobs. 

Pile  TJ.  P.— 6. 

Decided  February  3,  1913. 
Standardization  of  Rates. 

Upon  application  to  discontinue  certain  irre^lar  charges  originally 
provided  for  by  contract,  some  of  which  contracts  are  stitl  in  existence,  the 
Commission  held  that  the  application  was  insufficient  in  that  it  did  not  show 
specifically  the  advances  or  discontinuances  desired,  and  that  the  appli- 
cation should  be  amended  $0  as  to  show  specifically  the  names  of  persons 
and  particulars  as  to  the  rates  which  it  was  desired  to  advance  or  discontinue, 
giving  the  reasons  therefor. 

Ordered,  Thai  unless  the  applicant  shall  file  with  the  Commission,  within 
five  days,  an  amended  application  showing  specifically  the  full  particulars 
as  to  such  irregular  rates,  the  application  will  .be  dismissed.* 


■Editor's  faeadnote.  -    '   • 
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OBDEB. 

The  application  shows  that  the  applicant  has  filed  with 
the  Commission  ite  schednle  O.  B.  C.  No.  2,  dated  January 
15th,  1913,  showing  all  its  exchange  rates  and  chaises  in  the 
State  of  Oregon.  That  the  applicant  has  also  filed  with 
the  Commission  a  statement  showing  certain  irregolar 
charges  (or  local  services,  which  chaises  and  the  service  fur- 
nished therefor  were  originally,  provided  for  by  contract, 
some  of  which  contracts  are  still  in  existence,  and  in  many 
cases  which  contracts,  by  the  original  terms  thereof,  have 
expired,  bot  the  service  has  been  continned  for  the  same 
charge  as  first  agreed  upon.  The  application  continues  as 
follows : 

"The  statement  of  such  irregular  charges  filed  herein,  when 
compared  with  your  petitioner's  schedule  O.  B.  C.  No.  2 
covering  exchange  rates,  shows  that  such  irregalar  charges 
are  less  than  those  for  the  same  service  indicated  in  said 
schedule  O.  E.  C.  No.  2." 

The  application  then  continues  to  show  that  no  new  busi- 
ness is  being  taken  under  these  irregalar  charges  and  that 
the  applicant  has  been  eliminating  such  charges  as  rapidly 
as  possible,  and,  if  permitted  to  do  so,  will  gradually  change 
all  of  said  charges,  rates  and  service  as  shown  on  the  sched- 
ule, or  if  required,  will  at  once  change  all  of  said  irregnlar 
charges  to  those  shown  on  said  schedule  O.  B.  C.  No.  2. 

On  the  authority  of  the  opinion  of  the  Commission  of 
even  date  in  Pile  No.  U-F-5,  iu  the  matter  of  The  Pacific  Tele- 
phone and  Telegraph  Company,  this  application  is  insuffi- 
cient in  that  it  does  not  show  specifically  the  advance  in  or 
discontinuance  of  the  rate  or  rates  desired.  The  applica- 
tion should  be  amended  to  show  specifically  names  of  per- 
sons and  particulars  as  to  rates  which  it  is  now  desired  to 
advance  or  discontinue,  giving  the  reasons  therefor.  This 
information  is  necessary  in  order  that  the  Commission  may 
comply  with  the  statute  and  give  such  notice  to  interested 
parties  as  shall  be  proper  and  reasonable.  To  cut  off  such 
contract  rates  without  hearing  from  the  parties  interested 
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and  without  giTing  them  any  opportunity  to  be  heard  Is  un- 
desirable. 

It  is  therefore  ordered,  That  onlesa  the  -applicant  shall 
within  five  days  from  this  date  file  with  the  Commission  an 
amended  application  showing  specifically  the  full  particu- 
lars as  to  such  irregular  rates,  said  application  will  be  dis- 
missed. 

Dated,  Salem,  Oregon,  February  3d,  1913. 
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PART  II. 

COMMISSION  ORDERS,  RULINGS  AND  DECISIONS 
OF  INTEREST  TO  TELEPHONE  AND  TELE- 
GRAPH COMPANIES. 

CALIFORNIA. 

Railroad  Commission. 
Obipfing  Bancroft  and  Phiup  Bangboft^  vs.  James  A. 

MUHEAY   AND   ED  FLBTCHBE. 

Caae  No.  304.— Decision  No.  400. 
Decided  fanuary  3,  1913. 

Jurisdiction  to  Order  Service  Beyond  the  Public  Profession. 

The  essence  of  this  application  is  for  authorization  to  nse  the  property 
of  an  existing  utility  for  the  purpose  of  conveying  complainants'  water  for 
their  own  use. 

Held:  The  Commission  has  no  authority  to  compel  a  piAlic  otilily  to 
permit  the  use  of  its  property  by  a  private  person  for  his  own  private  uses. 

RUey  &  Hubbell,  for  Complainants. 

A.  E.  Sweet,  for  Defendants. 

Albert  Schoonover,  for  Riparian  Land  Owners. 

REPORT. 

Thblen,  Commissioner: 

Tliis  was  an  argument  on  tlie  question  of  whether  or  not 
the  Commission  haa  jurisdiction  to  afford  the  relief  asked 
for  in  the  complaint.  The  Commission  questioned  its  author- 
ity and  asked  the  parties  to  present  such  arguments  as  they 
might  have  on  the  question. 

Complainants  allege  in  effect  that  they  are  the  owners 
of  some  eight  hundred  acres  of  land  in  Spring  Valley,  San 
Diego  County,  together  with  a  dam,  reservoir  and  water 
306 
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distributing  ^stem  situated  thereon,  and  that  tliey  are  en- 
gaged in  the  business  of  raising  on  said  land,  olivea  and 
other  farm  products:  that  thej  cannot  develop  on  the  land 
water  sufficient  for  their  purposes:  that  tbey  hare  appro- 
priated some  320  inches  of  water  at  a  point  some  1,000  feet 
above  the  diverting  dam  of  the  Cu^amaca  Water  Sj'stem 
in  the  San  Diego  Biver:  that  complainants  contemplate,  un- 
less they  secure  the  order  of  this  Commission  as  prayed  for, 
to  build  a  diverting  dam  across  the  river  at  the  point  of  ap- 
propriation and  to  convey  the  water  appropriated  by  means 
of  a  20-inch  pipe  over  ragged  country,  some  25  miles  to  com- 
plaiiuukta'  land:  and  that  the  Cuyamaca  Water  System's 
ftame  will  aot  be  in  use  for  the  purpose  of  carrying  water 
diiriB(  the  winter  season  for  irrigation  purposes  and  that 
the  fl«me  could  conveniently  be  used  during  this  season  for 
convening  the  water  of  complainante  to  a  point  from  which 
it  could  be  taken  from  the  flume  and  thence  conveyed  to 
complainants'  reservoir. 

On  these  allegations  complainants  ask  for  an  order  per- 
mitting and  authorizing  them  to  carry  their  water  through 
the  flume  and  water  conduits  of  said  Cuyamaca  Water  Sys- 
tem and  establishing  rules  and  regulations  and  conditions 
relative  to  the  use  of  the  flume  and  water  conduits  of  the 
Cuyamaca  Water  System,  and  also  for  the  establishment 
by  this  Commission  of  the  charges  for  the  use  by  complain- 
ants of  said  flume  and  water  conduits. 

There  is  no  claim  that  the  owners  of  the  Cuyamaca  Water 
System  have  held  themselves  out  to  the  public  as  common 
carriers  of  water.  The  essence  of  the  application  is  for  au- 
thorization to  use  the  property  of  an  existing  utility  for  the 
purpose  of  conveying  complainants'  water  for  their  own  pri- 
vate uses.  Complainants  were  unable  to  point  to  any  spe- 
cific provision  of  the  Public  Utilities  Act  conferring 
authority  upon  the  Commission  to  make  the  order  requested, 
but  relied  on  the  general  powers  conferred  upon  the  Com- 
mission by  section  31  and  section  32  (b)  of  the  Public  Utili- 
ties AcL  Those  sections  confer  upon  the  Commissitm  general 
power  to  supervise  and  regulate  every  public  utility  in  the 
state  and  to  prescribe  the  rates,  rules  and  regulations  of 
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each  ntiiitie&  I  am  unable  to  constme  these  seclionB  aa 
conferriBg  upon  the  CoDmuBBion  anthority  to  compel  a  pub- 
lic utility  to  permit  the  use  of  its  property  by  a  private 
person  for  his  own  private  oses.  It  is  true,  that  under  sec- 
tion 41  of  the  Public  Utilities  Act,  the  Commiasion  may 
at  times  compel  a  public  ntility  to  permit  another  public 
utility  to  use  a  portion  of  its  plant  or  system  located  on  or 
over  or  under  any  street  or  highway,  but  that  section  can 
have  no  applicability  to  a  case  in  which  the  use  is  desired 
by  a  private  individual  for  his  own  private  purposes. 

If  complainants  were  correct  in  their  contention,  the  owner 
of  a  natural  gas  well  might  with  equal  logic  demand  the 
ri^t  to  run  his  gas  through  the  pipes  of  the  local  gas  com- 
pany and  thereafter  to  take  out  the  gas  for  his  own  purposes. 

I  can  Snd  no  authority  In  the  Pnbtic  Utilities  Act  for  the 
relief  prayed  for  in  the  complaint,  and  accordingly  recom- 
mend that  the  complaint  be  dismissed. 

I  submit  herewith  the  following  form  of  order : 

OBDEB. 

/(  is  hereby  ordered,  That  the  complaint  in  the  proceeding 
entitled  as  above  be  and  the  same  is  hereby  dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Com- 
mission of  the  Btate  of  California. 

Dated  at  Ban  Francisco,  California,  this  Sth  day  of  Jan- 
uary, 1913. 
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In  the  Matfeb  of  the  Appucation  of  The  Califobnia- 
MicHiGAN  Land  and  Wateb  Coupan;  fob  Pbbmission 

TO  EXBBCISB  FRANCHISBj  AND  FOB  EXTENSIONS. 

Application  No.  273. — Deciaiou  No.  407. 

Decided  January  15,  '9iS- 

Public  Convenience  and  Neceaaity — Invasion  of  Occupied  Field 

— Inadequate  Service — Unreasonable  Rates — Competition — 

Ability  of  Applicant  to  Serve — Interests  of  Bondholders 

of  Delinquent  Utility. 

Where  one  water  compaay  makes  application  to  invade  the  territoiy  of  an 
existing  company  and  to  fumisfa  therein  the  same  service,  the  determination 
involves  considention  (1)  as  to  whether  the  supply  of  water  now  furnished 
by  the  existing  company  is  adequate;  (2)  has  the  existing  company  discharged 
its  du^  to  the  public  by  giving  efficient  service  and  reasonable  rates;  (3)  if 
either  of  these  propositions  is  decided  in  the  negative,  can  the  situation  be  im- 
proved by  permitting  applicant  to  exercise  its  franchise  rights  to  enter  into 
competition  with  the  existing  company;  and  (4)  is  applicant  in  possession, 
Snandally,  and  by  reason  of  possessing  an  ample  supply  of  water,  to  construct, 
equip  and  maintain  a  plant  or  system  to  adequately  supply  the  consumers  and 
water  users  of  the  tract  in  question  at  reasonable  rates. 

The  Commission  finds  that  the  failure  of  the  existing  company  to  render 
adequate  service  at  reasonable  rates  has  been  gross  and  inexcnsaUe;  that 
applicant  is  possessed  of  excess  water  in  quantity  amply  sufficient  to  furnish 
adequate  service,  that  it  is  prepared  to  construct  the  necessary  distributing 
system  and  tiiat  it  has  secured,  as  customers,  at  prices  satisfactory  to  them, 
substantially  all  of  the  customers  of  respondent 

The  principle  laid  down  in  the  matter  of  Pacific  Gas  and  Electric  Company 
vs.  The  Great  Western  Power  Company,  Case  No,  269,*  referred  to  and  held 
applicable  to  this  case. 

Held,  further,  bondholders  have  such  an  interest  in  the  property  of  a  public 
utility,  that  tiiey  should  exercise  whatever  influence  they  have  to  see  that 
such  utility  adequate^  performs  its  duty  to  the  public. 

Htld,  further,  that  public  convenience  and  necessity  require  and  will  re- 
quire the  granting  of  the  application  herein. 

'  B.  J.  Bradner,  for  applicant. 
Edwin  C.  Cribb,  for  Cribb-Brodek  Light  &  Water  Company. 

BEPOBT. 

LoTHCuiND,  Cotnmiasioner: 

Applicant  desires  to  supply  water  for  domestic  and  irriga- 
tion pnrpoees  to  residents  on  what  is  known  as  the  Cribb- 
'Priated  in  ConunUtioa  Leaflet  No.  8,  page  63. 
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Brodek  Tract  of  land,  Log  Angeles  Coonty,  Caliiomia,  and 
makes  application  herein,  under  section  SO  of  the  Public 
Utilities  Act,  for  the  requisite  certiticate  of  public  conven- 
ience and  necessitj.  It  proposes  to  develop  the  water  supply 
upon  its  own  lauds  wbicli  are  adjacent  to  the  Gribb-Brodek 
Tract 

The  Cribb-Brodek  Light  and  Water  Company  is  at  present 
distributing  water  upon  this  tract  and  has  been  engaged  in 
the  business  for  a  number  of  years.  The  existing  company 
opposes  the  invasion  of  its  field  of  operation  by  applicant 

Applicant  contends  that  the  source  of  water  supply  of  re- 
spondent is  inadequate  to  the  needs  of  the  community ;  that 
the  rates  charged  are  excessive;  and  that  the  property  owners 
upon  the  tract,  in  consequence,  have  been  unable  satisfac- 
torily to  develop  their  lands.  In  support  of  this  contention, 
the  petition  sets  forth  that  about  eighty  (80)  of  the  property 
owners,  approximately  seven-eighths  of  all  those  residing 
upon  t^e  tract,  have  contracts  with  applicant  to  be  supplied 
with  water  for  a  period  of  three  years  at  rates  and  upon  terms 
and  conditions  prescribed  in  the  contracts.  Furthermore,  that 
these  contracts  were  made  upon  the  part  of  applicant  in 
reply  to  a  demand  of  the  consumers  voiced  at  a  mass  meeting 
held  by  them  for  the  purpose  of  discussing  the  water  sitna- 
tion,  and  that  applicant  stands  ready  to  furnish  the  water 
at  the  rates  agreed  upon,  although  it  does  not  believe  there 
will  be  any  profit  in  the  business  until  the  community  be- 
comes more  thickly  settled  and  the  consumption  of  water 
greater. 

The  sole  question  before  the  Commission  is  whether  "the 
present  or  future  public  convenience  and  necessity  require 
or  will  require"  (section  50,  Public  Utilities  Act)  the  con- 
struction by  applicant  of  its  proposed  water  distribution 
system  and  the  exercise  of  the  rights  and  privileges  under  the 
franchises  granted  by  the  local  authorities,  pursuant  to  which 
it  obtains  the  privilege  of  furnishing  water  in  this  district 

The  determination  involves  consideration  (1)  as  to  whetJier 
the  supply  of  water  now  furnished  by  the  existing  company 
is  adequate;  (2)  has  the  existing  company  discharged  its 
duty  to  the  public  by  giving  efficient  service  and  reasonable 
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rates;  (3)  if  either  of  tlieae  propoaitioiu  ia  decided  in  the 
aegative,  can  the  aituatlon  be  improved  hy  permitting  appli- 
cant to  exerciBe  its  franchiae  rights  to  enter  into  competition 
with  the  gx'HtJpg  company;  and  (4)  is  applicant  in  position, 
dnancially ,  and  hy  reason  of  possessing  an  ample  supply  of 
water,  to  construct,  equip  and  maintain  a  plant  or  ^stem 
to  adequately  supply  the  consumers  and  water  users  of  the 
tract  in  question  at  reasonable  rates. 

A  hearing  was  had  in  Los  Angeles  November  21s^  1912, 
following  which,  briefs  and  supplemental  papers  were  filed 
and  an  examination  made  into  the  entire  situation  by  the 
Commission's  Engineering  Division.  Upon  the  evidence 
introduced  and  all  the  documents  in  the  matter,  the  facts  may 
uow  be  presented. 

California-Michigan  Land  and  Water  Company,  a  domestic 
corporation,  was  incorporated  December  2l8t,  1910,  with  the 
primary  object  of  engaging  in  real  estate  transactions,  but 
having  the  chartered  right  to  develop  and  sell  water  and 
other  substances.  Subsequently  it  acquired  certain  property 
in  Los  Angeles  County  known  as  the  Michillinda  Tract,  com- 
prising about  167  acres,  which  the  company  proposes  to  sub- 
divide and  sell  in  small  lots  for  suburban  residential  pur- 
poses. According  to  engineering  estimates,  submitted  by  ap- 
plicant, some  two  hundred  inches  of  water  may  be  developed 
upon  this  tract,  which  amoimt  is  stated  to  be  largely  in 
excess  of  the  subdivision  requirementa 

Upon  application  of  this  company,  the  board  of  super- 
visors of  Los  Angeles  County,  California,  granted  it  a  fran- 
chise under  date  of  May  l3th,  1912,  to  construct  a  water 
distribnting  system  upon  certain  streets  and  highways  in 
said  county  of  Los  Angeles,  California,  and  to  distribute 
and  sell  water  for  domestic  and  irrigating  purposes  for  a 
period  of  forty  years.  The  area  covered  in  the  franchise 
consists  of  about  five  thousand  acres,  mostly  undeveloped 
and  with  a  scattered  population.  Within  this  area,  how- 
ever, are  several  tracts  under  cultivation  by  individuals  own- 
ing small  acreages  therein.  One  of  these  is  the  Sunny  Slope 
Vineyard  Tract,  flie  residents  upon  which  are  supplied  with 
water  by  tke  Sunny  Slope  Water  Company.    Another,  is 
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the  Cribb-Brodek  Tract.  It  ia  applicant's  present  desin  to 
distribute  water  only  to  tbose  residing  in  the  Cribb-Brodek 
Tract 

In  addition  bo  its  present  supply,  which  the  Commission 
is  satiahed  is  abundant  for  the  purposes  stated,  applicant 
has  made  arrangements  to  purchase  water  from  .another 
source  in  the  amount  of  several  hundred  inches  and  stands 
ready  to  develop  this  source  if  necessary. 

The  Cribb-Brodek  Light  and  Water  Company  has  between 
eighty  (80)  and  one  hundred  (100)  consumers.  At  a  hear- 
ing twenty  of  these  appeared  as  witnesses  for  applicant  and 
gave  evidence  as  to  the  inadequacy,  inefficiency  and  oniea- 
Bonable  rates  of  the  Cribb-Brodek  Light  and  Water  Company. 
This  evidence  substantially  is  to  the  effect  that  the  inadequacy 
of  supply,  the  low  pressure  and  the  high  rates  chained,  all 
combine  to  make  impracticable  the  agricultural  development 
of  their  lands;  that  when  the  company  was  requested,  to. 
better  the  service,  the  consumers  were  told  that  the  water 
operations  were  not  profitable,  and  the  threat  was  made  to 
shut  down  the  plant.  They  also  testified  that  some  of  the 
consumers  had  invested  in  the  capital  stock  of  the  Sunny 
Slope  Water  Company,  a  mutual  concern,  in  order  to  obtain 
rights  to  wat«r  that  went  with  such  ownership. 

The  prices  charged  by  the  respondent  company  have  varied 
from  time  to  time  and  have  not  been  adhered  to  with  respect 
to  all  consumers  alike.  When  the  consumers  began  nego- 
tiations to  obtain  water  from  applicant,  respondent  was 
charging  a  minimum  monthly  rate  of  one  and  50/100  {fl.50) 
dollars  for  fifteen  hundred  (1,500)  cubic  feet,  (11,250  gal- 
lons) for  irrigation,  with  eight  cents  per  hundred  cubic  feet 
for  all  used  in  excess  of  the  minimum,  and  had  served  notice 
of  its  intention  to  increase  the  minimum  rate  to  two  (f2) 
dollars  for  fifteen  hundred  (1,500)  cubic  feet 

Applicant  proposes  to  make  a  minimum  monthly  charge  of 
two  (f2)  dollars  for  ten  thousand  (10,000)  gallons  (the  equiv- 
alent of  1,333  1/3  cubic  feet),  with  a  flat  rate  of  three  and 
one-fourth  (3^ )  cents  per  hundred  cubic  feet  for  all  in  excess 
of  the  minimum.  With  thia  proposed  rate,  the  consumers 
have  evidenced  their  entire  satisfaction  by  entering  into 
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contracts  for  serrice.  The  Commission  does  not  in  this 
proceeding  pass  upon  the  reasonableness  of  said  charge  or 
rate,  nor  does  it  pass  upon  any  of  the  contracts  for  service. 

The  Cribb-Brodek  Light  and  Water  Company  purchased 
its  water  system  from  the  Cribb-Brodek  Land  Company, 
paying  therefor  approximately  fourteen  thousand  (fl4,000) 
dollars.  This  system  consists  of  a  well  upon  the  tract  in 
question,  a  lift  pump,  the  distributing  system  on  the  tract 
and  two  cement-lined  reservoirs.  With  the  water  system 
also  was  acquired  several  small  separate  parcels  of  land 
which  were  subsequently  sold  for  five  thousand  five  hundred 
(?5,500)  dollars  and  a  parcel  of  land  in  the  Sunny  Slope 
Vineyard  Tract  which  respondent  still  owns.  This  latter 
property  is  water  bearing  land  and  is  retained  in  anticipa- 
tion of  developing  and  distributing  the  water,  for  which 
purpose  a  franchise  has  been  obtained  from  the  local  authori- 
ties permitting  the  conveyance  to  and  distribution  of  such 
water  upon  the  Cribb-Brodek  Tract,  among  other  lands. 

The  testimony  shows  that  the  well  is  about  five  hundred 
feet  deep  and  the  water  which  stands  in  it  to  within  about 
eighty  feet  of  the  ground  surface,  furnishes  a  supply  of  not 
exceeding  thirty  inches;  that  through  improper  handling, 
this  well  has  sanded  to  a  depth  of  twenty-four  feet  and  the 
sand,  at  times  pumped  with  the  water,  seriously  interferes 
with  good  service;  that  respondent  has  been  delivering  into 
its  system  a  small  quantity  of  water  obtained  from  the  Sunny 
Slope  Water  Company,  which  in  itself  is  an  admission  of  the 
inadequacy  of  its  own  source  of  supply. 

For  the  twelve  months  ended  October  31st,  1912,  respond- 
ent's gross  earnings  from  water  operations  were  two  thou- 
sand five  hundred  fifty-eight  and  45/100  (|2,5.'i8.45)  dollars; 
its  expenses,  including  taxes  and  seven  per  cent,  interest  on 
ten  thousand  (flO,000)  dollars  bonds,  two  thousand  two  hun- 
dred thirteen  and  76/100  {f2,213.76)  dollars,  leaving  a  net 
revenue  of  three  hundred  forty-four  and  69/100  {f344.69) 
dollars  without  deducting  the  maintenance  charges,  depre- 
ciation, or  reserve  for  sinking  fund. 

The  weight  of  evidence  leads  to  no  other  conclusion  than 
that  respondent  has  been  greatly  remiss  in  its  obligations^  Jo, 
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the  pnblic.  Its  consnmers  are  entitled  to  adequate  service  at 
all  times  and  at  reasonable  rates.  Its  failure  to  render  ade- 
quate service  at  reasonable  rates  has  been  gross  and  inex- 
cusable. Owning,  as  it  claims  to  do,  an  ample  additional 
supply  of  water,  and  holding  a  franchise  which  would  per- 
mit it  to  develop  and  distribute  from  such  source,  it  has 
elected  to  follow  a  policy  of  indifference  to  the  needs  of  its 
patrons.  By  reaaon  of  inconsistent  charges,  insufficient  and 
poor  service,  it  has  prevented  its  consumers  from  improving 
their  lands  and  has  compelled  those  who  were  in  a  position 
to  do  so  to  obtain  service  elsewhere.  It  has  by  its  conduct 
aroused  generally  an  antagonistic  feeling  toward  it  Some 
improvements  to  its  system  have  been  made  but  not  of  an 
extent  and  character  to  make  the  plant  as  a  whole  equal  to 
the  fair  requirements  of  the  community. 

It  satisfactorily  appears  that  California-Michigan  Land 
and  Water  Company,  the  applicant  herein,  is  possessed  of 
water  beyond  its  own  needs;  that  the  excess  Is  amply  suffi- 
cient for  the  purposes  stated ;  that  it  is  prepared  to  construct 
the  necessary  distributing  system;  and  that  it  has  secured, 
as  customers,  at  prices  satisfactory  to  tbem,  substantially 
all  of  the  customers  of  respondent.  Every  reason  exists  why 
the  application  should  be  granted  except  for  the  consequent 
effect  upon  the  value  of  the  property  of  the  existing  company 
against  which  is  outstanding  a  bonded  indebtedness. 

This  naturally  brings  up  the  question  as  to  what  attitude 
this  Commission  should  and  will  assume  in  situations  where, 
by  granting  the  application  of  a  public  utility  to  serve  the 
public  in  a  territory  or  section  already  occupied  by  a  like 
public  utility,  when  the  latter  has  been  remiss  in  its  duty 
to  its  patrons,  and  the  granting  of  such  application  will  tend 
to  reduce  the  value  of  the  property  of  the  company  already 
in  the  field,  and  incidentally  cause  loss  to  the  holders  of 
bonds  which  have  been  issued  against  such  property. 

In  this  particular  case  it  happens  that  the  hoods  are 
largely  owned  by  the  same  parties  who  control  the  protest- 
ing company,  and  who  are  responsible  for  the  failure  to  sup- 
ply sufficient  and  adequate  service  at  reasonable  rates  to 
the  tract  comprehended  in  the  application;  bnt  the  Com- 
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miBBion  believes  that  the  attention  of  bondholders  generally 
shoold  be  called  to  the  fact  that  failure  upon  the  part  of 
the  company  whose  bonds  they  hold,  to  perform  its  duty  to 
the  poblic  by  rendering  adequate  service  at  reasonable  rates, 
will  ordinarily  result  in  this  Commiasion's  permitting  compe- 
tition with  such  delinquent  company,  with  the  probable  re- 
sult that  the  property  upon  which  the  bonds  are  a  lien  will 
be  depreciated  in  value- 
Bondholders  have  such  an  interest  in  the  property  of  a 
pnblic  utility,  that  they  should  exercise  whatever  influence 
they  have  to  see  that  such  utility  adequately  performs  its 
dnty  toward  the  public. 

In  Case  No.  269,  Pacific  Gas  and  Electric  Company  vs.  The 
Great  Western  Power  Company*,  heretofore  decided  by  this 
Commission,  it  was  held,  and  the  principle  was  announced, 
that  pnblic  utilities  mnst  not  wait  "nntil  competition  is  at 
their  door,"  before  improving  inefficient  service  and  correct- 
ing unreasonable  rates.  I  qnote  from  the  language  of  that 
decidon: 

"If  any  territory  served  by  an  existing  utility  is  af- 
flicted by  snch  utility  with  excessive  rates  or  inefficient 
service,  and  a  second  utility  of  the  same  kind  desires 
to  enter  such  territory,  and  this  Commission  should 
say  to  the  existing  utility :  'Although  while  you  had  mat- 
ters your  own  way,  you  lost  sight  of  your  duty  to  the 
public;  yet  we  still  reserve  for  you  this  territory  in 
consideration  of  your  future  good  behavior,'  in  how  many 
instances  does  any  one  suppose  a  new  utility  would  ap- 
ply to  enter  a  territory  served  by  an  existing  utility, 
when  the  only  effect  of  all  its  trouble  and  expense  would 
be  the  cheapening  of  the  rate  and  the  improvement  of  the 
service  of  the  existing  utility?    •    •    • 

'^Bather  do  we  announce  the  rule  that  only  until  the 
time  of  threatened  competition  shall  the  existing  utility 
be  allowed  to  put  itself  in  such  a  position  with  reference 
to  its  patrons,  that  this  Commission  may  flnd  that  such 
patrons  are  adequately  served  at  reasonable  rates.  By 
announcing  this  principle  we  hope  we  shall  bold  out 
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to  the  exiating  utilities  an  incentive  which  will  induce 
them  voluntarily,  without  burdening  this  Oommisaion 
or  other  governmental  authorities  to  accord  to  the  com- 
munities of  this  state  those  rates  and  that  service  to 
which  they  are  in  justice  entitled,  and  to  the  new  utili- 
ties we  shall  likewise  hold  out  the  incentive  that  on  the 
discovery  by  them  o(  territory  which  is  not  accorded 
reasonable  service  and  just  rates,  tbey  may  have  the  privi- 
lege of  entering  therein  if  tbey  are  willing  to  accord  fair 
treatment  to  such  territory." 
I  believe  that  principle  is  sound  and  should  be  adhered  to 
in  this  case,  and  I  therefore  find  that  public  convenience 
and  necessity  require  and  will  require  the  granting  of  the 
application  of  the  California-Michigan  Land  and  Water  Com- 
pany to  exercise  its  franchise  rights  and  serve  water  for 
domestic  purposes  and  for  irrigation  to  the  residents  and 
water  users  of  that  section  or  tract  comprehended  in  this 
application  now  served  by  the  Cribb-Brodek  and  Water  Com- 
pany.   I  recommend  that  the  following  order  be  i^ued : 

OBDEB. 

The  California-Michigan  Land  and  Water  Company  having 
heretofore  filed  with  this  Commission  its  application  under 
section  50  of  the  Public  Utilities  Act,  for  a  certificate  of 
public  convenience  and  necessity  and  for  permission  to  ex- 
ercise its  franchise  rights  and  privileges  under  a  certain 
franchise  heretofore,  to  wit,  on  May  13th,  1912,  granted  to 
it  by  the  board  of  supervisors  of  the  county  of  Los  Angeles, 
California,  to  construct,  maintain  and  operate  a  distribut- 
ing system  for  the  purpose  of  supplying  water  for  domestic 
purposes  and  for  irrigation,  to  the  residents  and  w&ter  users 
of  a  certain  tract  or  section  in  Los  Angeles  County,  Cali- 
fornia, known  and  described  in  this  application  as  the  Cribb- 
Brodek  Tract; 

And  the  case  having  been  regularly  heard,  and  it  appear* 
ins  from  the  testimony  that  the  Cribb-Brodek  Light  and 
Water  Company,  which  company  has  heretofore  served  and 
is  now  serving  the  said  tract,  has  been  remiss  in  its  duty  to 
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the  public  and  failed  to  give  to  its  consumers  adequate  serv- 
ice at  reasonable  rates,  and  that  throi^h  such  failure  resi- 
dents of  the  Cribb-Bpodek  Tract  have  been  unable  to  secure 
water  either  in  sufficient  quantity  or  at  reasonable  rates, 
to  improve  their  lands,  while  some  have  been  compelled  to 
arrange  with  other  adjacent  companies  for  water  to  save 
their  crops  and  lawns,  and  that  said  Cribb-Brodek  Laud 
and  Water  Company  has  been  repeatedly  requested  in  the 
past  to  improve  its  service  and  reduce  to  a  reasonable  figure 
its  rates  for  water  for  irrigation,  but  has  ignored  and  disre- 
garded such  request; 

And  it  appearing  further  that  The  California-Michigan 
Land  and  Water  Company  is  in  condition,  financially,  to  in- 
stall a  eiystem  and  serve  tiie  residents  and  water  users  of 
the  Cribb-Brodek  Tract,  and  that  it  has  or  can  develop  an 
ample  supply  of  water  for  that  purpose  in  addition  to  that 
which  it  will  require  to  adequately  serve  other  sections  cov- 
ered by  its  franchise  or  franchises,  and  that  it  has  offered  to 
serve  water  to  the  residents  and  users  of  the  Cribb-Brodek 
Tract  at  a  minimum  monthly  charge  of  two  dollars  (12.00) 
for  ten  thousand  gallons  (equivalent  to  one  thousand  three 
hundred  thirly-three  and  one-third  (1,333  1/3)  cubic  feet), 
with  a  flat  rate  of  three  and  one-fourth  (3^4)  cents  per 
hundred  (100)  cubic  feet  for  all  in  excess  of  the  minimum, 
with  which  rate  the  consumers  have  evidenced  their  satis- 
faction by  entering  into  contracts  for  the  service. 

How,  therefore,  he  \t  ordered,  That  The  CalifOTnia-Michigan 
T^and  and  Water  Company  be,  and  it  is  hereby  granted  per- 
mission to  construct,  equip  and  maintain  a  plant  or  system 
for  the  distribution  of  water  for  domestic  purposes  and  for 
irrigation  in  the  tract  known  and  described  as  the  Cribb- 
Brodek  Tract  in  the  county  of  Los  Angeles,  State  of  Cali- 
fornia; provided,  that  said  California- Michigan  Land  and 
Water  Company  shall  supply  water  to  the  residents  and 
users  of  said  tract  at  the  rate  of  not  to  exceed  two  dollars 
($2.00)  per  month  for  ten  thousand  (10,000)  gallons  (one 
thousand  three  hundred  thirty-three  and  one-third  (1,333 1/3) 
cubic  feet)  and  three  and  one-fourth  (3^)  cents  per  hun- 
dred (100)  gallons  for  all  water  used  in  excess  of  the  ten 
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thoasand  (10,000)  gallons  per  mouth ;  and  provided,  further, 
that  sbonld  said  Califoruia-Micbigau  Land  and  Water  Com- 
pany supply  anj  of  its  customers,  regardless  of  where  they 
are  located,  at  a  rate  less  than  the  rate  above  mentioned  to 
be  charged  the  consumers  of  the  Cribb-Brodek  Tract,  ^en 
the  rate  to  said  consumers  of  said  Cribb-Brodek  Tract  shall 
immediately  be  reduced  to  such  lower  rate. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  this  15th  day  of  January,  1913. 
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MARYLAND. 

Public  Service  ComnuBsion. 

In  the  Mattbb  of  the  Complaint  of  J.  Watson  Thompson 
V8.  Oambbidgb  Gas^  Blhcteio  Light  and  Powbb  Com- 
pany. 

Case  No.  496.— Order  No.  1041. 
Decided  January  14,  1913. 

Duty  to  Serve  Small  Consumers — Effect  of  Contract  with  Munici- 
pality lazing  Rate. 

Upon  complaint  as  to  a  charge  of  fifty  cents  per  montii  for  gas  meters 
alleged  to  be  in  violation  of  a  contract  between  the  Town  Commiasioners 
of  Cambridge  and  the  defendant  Ctinipanj,  under  the  provisions  of  which 
the  Company  agreed  "to  furnish  gas  to  all  private  consumers  at  a  rate  not 
to  exceed  $1.50  per  thousand  feet,"  the  Commission  held  that  the  claim 
of  the  Company  that  the  complainant  is  not  entitled  to  be  served  because 
he  is  a  small  user  of  gas  is  not  in  accordance  with  the  practice  of  other 
gas  companies,  and  tbat  the  contract  between  the  Town  Commissioners 
and  the  Company  is  controlling  in  this  cAse.  The  mere  filing  of  a  schedule 
of  rates  with  the  Commission  is  ineffective  to  modify  a  pre-existing  con- 
tract such  as  the  one  in  question.  After  the  expiration  of  the  contract,  the 
rates  on  file  will  become  effective. 

Ordered,  That  the  defendant  desist  from  charging  a  meter  rental  of  fifty 
cents  per  month  and  furnish  gas  at  a  rate  not  exceeding  $1.50  per  one 
thousand  feet  as  long  as  the  contract  with  the  Town  Commissioners  of 
Cambridge  shall  remain  in  force.* 

OPINION. 

HebinOj  Commissioner: 

The  complaint  in  this  case  was  filed  on  November  18th, 
1912,  by  J.  Watson  Thompson,  of  Cambridge,  Maryland, 
alleging  that  The  Cambridge  Gas,  Electric  Light  and  Power 
Company  is  making  a  charge  of  fifty  cents  per  month  for 
gas  meters.  That  said  charge  is  made  to  users  of  gas,  large 
and  small.  The  complainant  also  states  that  this  charge  is 
*£ditor's  beadnoM. 
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in  violation  of  a  contract  wliich  the  Town  CommiuaionerB 
of  Cambridge  have  witti  the  said  Gas,  Electric  Light  and 
Power  Company,  under  the  provisions  of  which  the  Company 
agrees  "to  fnrnish  gas  to  all  private  consumers  at  a  rate  not 
to  exceed  J1.50  per  thousand  feet." 

And  the  complainant  claims  that  while  he  is  a  small  con- 
sumer, he  is  entitled  to  gas  at  the  rate  fixed  in  the  contract 
and  that  the  Company  cannot  legally  call  upon  him  to  pay 
fifty  cents  per  month  for  a  meter. 

The  Company,  in  its  answer,  states  that  it  removed  the 
meter  from  the  complainant's  premises  "because  he  was  not 
a  nser  of  gas  op  a  proposed  user  of  gas,  as  such  terms  are 
commonly  used  and  understood,  or  a  user  of  gas  or  a  pro- 
posed nser  of  gas  in  such  reasonable  quantities  that 'entitled 
him  to  demand  a  meter  from  the  defendant  and  because  com- 
plainant would  not  consent  to  pay  the  reasonable  and  uni- 
form charge  for  rental  of  meters  in  such  cases  provided  (sucli 
meter  rental,  however,  was  not  in  addition  to  any  charge 
per  one  thousand  feet  for  gas  used)  and  prays  that  the  com- 
plaint be  dismissed." 

A  hearing  was  held  on  December  13th,  1912;  both  sides 
were  represented  and  the  case  was  fully  heard. 

The  claim  of  the  Company  that  because  the  complainant 
is  a  small  user  of  gas  and  that  therefore  he  is  not  entitled  to 
be  served  by  the  Company,  is  not  in  accordance  with  the  prac- 
tice of  other  gas  companies. 

In  the  brief  filed  by  the  counsel  for  The  Consolidated  Gas, 
Electric  Light  and  Power  Company  of  Raltimore,  in  the 
case  now  pending  before  this  Commission,  they  say  upon 
this  point:  "This  obligation  is  a  most  onerous  one.  It 
means  that  this  Company  must  deal  with  anybody  and  every- 
body. It  is  not  permitted  to  select  and  choose  its 
customers.  It  must  take  the  desirable  and  the  undesir- 
able, the  profitable  and  the  unprofitable  alike.  We  all 
know  that  in  ordinary  business  affairs  merchants  and  manu- 
facturers may  refuse  to  deal  with  certain  undesirable  cus- 
tomers. No  such  option  is  allowed  this  Company.  It  will 
also  readily  be  seen  from  the  evidence  that  there  is  a  fairly 
large  percentage  of  consumers  in  both  gas  and  electric  busi- 
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DfiBS  who  consume  such  small  amounts  of  gas  and  electricity 
as  to  make  them  reallj  unprofitable  customers.  Yet  all  of 
these  most  be  served  and  have  been  served  bj  the  Company 
coDtinuouslj  during  its  entire  existence.  This  burdensome 
obligation  wbich  the  Compan;  can  carry  out  only  at  a  con- 
siderable monetary  loss  to  itself  is  the  real  consideration 
rhich  it  prays  for  its  franchises." 

But  apart  from  that  there  is  in  this  case  a  contract  be- 
tween the  Town  Commissioners  of  Cambridge  and  The  Cam- 
bridge Gas,  Electric  Light  and  Power  Company  to  which 
we  have  already  referred  and  whicb  we  think  controls  tills 
case. 

The  General  Counsel  of  the  Commission  submitted  an 
opinion  in  this  case  bearing  upon  the  legal  questions  in- 
ralved  in  which  he  says : 

"In  my  judgment,  the  gas  company  must  be  held  when  it 
contracted  to  furnish  gas  to  the  residents  of  Cambridge  at 
a  price  not  in  excess  of  f  1.50  per  thousand  cubic  feet,  to  have 
had  full  knowledge  of  the  fact  that  some  of  its  patrons  would 
be  large  consumers  of  gas  and  others  small  consumers  of  gas, 
and  to  have  adjusted  the  contract  price  accordingly.  In- 
deed, it  is  hardly  too  much  to  say,  arguing  from  premises 
supplied  by  common  knowledge,  that  it 'must  have  realized 
that  in  some  individual  instances,  like  the  present,  at  any 
rate,  ita  service  would  be  supplied  utterly  without  profit 
to  itself,  but  for  the  profit  derived  by  it  from  consumption 
by  more  valuable  patrons. 

"Louisville  Gas  Co.  vs.  .Dulaney  and  Alexander,  100  Ky., 
405." 

If  the  Company  desired  the  privilege  of  charging  more 
in  certain  cases  it  should  have  had  a  provision  to  that  effect 
inserted  in  the  contract  before  it  accepted  same. 

"Montgomery  Light  and  Water  Co.  vs.  Watts,  165  Ala- 
bama, 370." 

Even  impossibility  of  performance,  unless  created  by  the 
act  of  the  law,  it  is  needless  to  say  does  not  discharge  a  con- 
tracting party  from  the  obligations  of  his  contract. 

My  conclusion,  therefore,  harmonizes  with  the  line  of  rea- 
soning and  authority  pursued  by  the  complainant  in  this 


322  Hasyiand  Pubuo  Sbbticb  Comuisbion. 

case.  Nor  in  my  jadgment  is  m;  conclusion  at  all  invali- 
dated bj  the  fact  that  the  gas  company,  agreeably  with  its 
obligations  under  the  Public  Service  Commission  Law,  has 
filed  a  schedule  of  rates  with  the  Commission  which  pro- 
vides for  a  minimum  rate  of  fifty  cents  per  month.  So  far 
as  the  corporation  is  concerned,  such  rates  from  the  time  that 
they  are  filed  become  the  rates  of  the  corporation  and  con- 
tinue to  be  such  unless  changed  in  the  manner  prescribed 
by  the  Public  Service  Commission  Law.  But  the  mere  filing 
of  such  rate  is  ineffective  to  modify  the  pre-existing  contriact 
such  as  exists  in  this  case." 

After  the  expiration  of  the  contract  with  The  Cambridge 
Gas,  Electric  Light  and  Power  Company,  the  rates  which  will 
then  be  on  file  with  the  Commission  will  become  effective  and 
will  remain  so  until  such  time  as  they  may  be  changed  by 
order  of  the  Commission. 

ORDER 

In  accordance  with  the  opinion  filed  in  this  case,  it  is, 
this  14th  day  of  January,  1913,  by  the  Public  Service  Com- 
mission of  Maryland, 

Ordered,  That  The  Cambridge  Gas,  Electric  Light  and 
Power  Company  be,  and  it  is  hereby,  directed  to  desist  from 
charging  a  meter  rental  of  fifty  (50)  cents  per  month,  and  "to 
furnish  gas  to  all  private  consumers  at  a  rate  not  exceeding 
(1.50  per  thousand  feet,"  as  provided  for  in  contract  between 
said  Company  and  the  Town  Commissioners  of  Cambridge, 
and  as  long  as  said  contract  shall  remain  in  force. 


[N  THE  MaTTBB  of  ISSUB  OF  BONDS  BY  TBB  BALTIMOBB  AND 

Ohio  Bailboad. 

Order  No.  1083. 

Dated  Ftbntary  if,  1913. 
iDjunctioQ  to  Prevent  Unauthorized  Issue  of  Bonds. 

It  having  come  to  the  knowledge  of  the  Commission  tlut  tbe  Baltimore 
and  Ohio  Railroad  Company  intended  to  issue  bonds  without  securing  from 
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the  ConuniMion  an  order  autboriziiig  luch  issue,  the  Commission  directed 
it!  Goieral  Connicl  to  lecure  an  injunction  against  the  threatened  violation 
of  the  law .♦ 

WhereaH  it  haa  come  to  the  knowledge  of  the  Gommijasion 
that  The  Baltimore  and  Ohio  Bailroad  Oompanj,  a  railroad 
corporation  and  common  carrier  of  the  State  of  Maryland, 
is  aboQt  to  issue  its  twenty-year  bonds  dated  March  Ist,  1913, 
bearing  interest  at  the  rat«  of  four  and  one-half  (i^)  per 
cent  per  annum,  and  maturing  March  1st,  1933,  under  an 
indenture  or  deed  of  trust  to  be  executed  by  the  said  Com- 
pany and  dated  March  1st,  1913,  which  indenture  will  pro- 
ride  for  an  authorized  issue  of  Sixty-three  Million,  Two  Hun- 
dred and  Fifty  Thousand  Dollars  (163,250,000)  of  said 
b(wds; 

And  whereas,  the  said  Company  intends  to  issue  said  bonds 
without  applying  to  and  securing  from  the  CommiBsion  an 
order  authorizing  such  issue,  in  accordance  with  the  provi- 
sions of  the  Public  Berrice  Commission  Law; 

It  is  therefore,  this  17th  day  of  Februaiy,  1913,  by  the 
Public  Service  Commission  of  Maryland, 

Ordered,  That  the  General  Counsel  of  the  Commission  be 
and  he  is  hereby  directed  to  commence  an  action  or  proceed- 
ing before  one  of  the  Judges  of  the  Supreme  Bench  of  Balti- 
more City,  in  the  name,  of  the  Commission,  for  the  purpose  of 
having  such  violation  and  threatened  violation  of  the  law 
stopped  and  prevented  by  injunction. 


'Editor's  headnote 
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Board  of  Gas  and  Electric  Light  Commissioners. 

Haverhill  Petitions. 

Decided  December  31,  1912. 

Reduction  of  Rate — Authority  of  Municipal  Council  to  Fix  Rates 
— Original  Cost — Market  Value  of  Securities — Tax  Valua- 
tion— Physical  Valuation — Operating  Expenses — De- 
preciation— Rate  of  Return. 

Upon  complaint  by  consumers  and  by  the  municipal  council  of  1911,  as  to 
the  price  of  85  cents  per  thousand  cubic  feet,  charged  for  gas  by  The  Haver- 
hill Gas  Light  Company,  it  appeared  that  the  municipal  council  of  1910  had 
granted  the  company  a  franchise  in  which  certain  prices  were  specified.  The 
council  of  1911,  in  its  complaint,  sought  to  overthrow  these  prices. 

The  Board  held,  among  other  things,  that  no  action  by  the  municixial 
authorities  could  restrict  or  qualify  the  Board's  rate-fixing  power,  expressly 
given  it  by  the  legislature,  and  thai,  therefore,  no  estoppel  was  raised  by 
the  action  of  the  council  of  1910  to  prevent  the  council  of  1911  from 
prosecuting  its  complaint  before  the  Board. 

In  attempting  to  ascertain  the  value  of  the  company's  property,  the  Board 
discussed  and  rejected  original  cost,  the  market  value  of  the  company's  stock 
and  the  tax  valuation.  Valuations  were  submitted  in  behalf  of  both  the 
company  and  the  city  and  with  respect  to  these  tbe  Board  held  that  it  could 
not,  in  the  general  interest  of  consumers,  adopt  the  city's  attitude  and  dis- 
courage the  reasonably  liberal  provision  for  the  futur*  which  the  company 
had  made ;  neither  could  it  concede  the  company's  claim  that  franchise  or 
going-concern  value  should  be  included  in  the  property  upon  which  a  rea- 
sonable return  should  be  based. 

The  Board  lidd  that  no  satisfactory  rule  of  general  application  has  been  laid 
down  for  the  determination  of  depreciation.  The  problems  involved  are  nec- 
essarily peculiar  to  every  company,  although  affected  by  general  considerations. 
In  the  determination  of  a  reascnable  price,  depreciation  has  an  important  rela- 
tion to  the  physical  condition  and  value  of  the  property  which  is  entitled 
to  a  return  and  to  the  provisions  for  future  earnings.  In  view  of  the  con- 
stantly changing  ratio  of  output  to  plant  value,  it  is  difficult  to  adopt  any 
rule  fixing  a  deiinitc  amount  per  1,000  cubic  feet  as  a  proper  depreciation 
allowance  to  be  charged  to  all  companies  or  to  the  same  company  at  all  times. 

In  discussing  the  opposing  contentions  of  the  city  and  the  company  as  to 
what  constituted  a  fair  price,  the  Board  held  that  the  difference  of  opinion 
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rested  primarily  upon  radically  differing  conceptions  of  the  law  applicable 
to  a  case  such  as  this,  where  there  is  an  exaggerated  disparity  between 
capital  stock  and  assets,  owing  to  the  fact  that  tbe  assets  have  been  largely 
acquired  out  of  earnings.  The  city  alleged  that  the  company  had  for  many 
years  charged  excessive  prices  and  that  this  extortion  should  not  go  un- 
punished, while  the  company  claimed  that  its  surplus  was  built  up  out  of 
the  earnings  which  might  have  been  legally  and  properly  used  for  dividends. 
The  Board  held  that  in  fixing  a  price  for  the  future,  it  cannot  undertake 
to  reconstruct  the  past  according  to  some  theory  which  might  have  main- 
tained a  more  equitable  relation  between  the  company  and  its  consumers. 

The  Board  held  that  inasmuch  as  the  market  value  is  influenced  by  the 
rate  of  dividends  declared,  the  legislative  requirement  that  additional  stock 
shall  be  issued  at  a  premium,  seems  to  be  an  acknowledgment  that  dividends 
may  be  paid  at  a  rate  in  excess  of  the  return  ordinarily  required  by  in- 
vestors for  the  use  of  their  money.  The  fact  that  this  last  feature  of  the 
law  has  been  preserved  long  after  express  authority  to  reduce  the  price  of 
gas  was  granted  to  this  Board,  is  signihcant,  also,  of  a  legislative  view 
that  these  two  methods  of  regulation  are  not  inconsistent. 

The  Board  held  that  in  considering  the  proper  return,  it  was  not  required 
to  exclude  any  property  of  the  company  necessary  for  the  welfare  of  the 
public  and  actually  used  therefor,  although  it  might  have  been  provided  out 
of  surplus  earnings  accumulated  in  past  years;  nor  was-it  required,  in  order 
to  escape  the  charge  of  confiscation,  to  ignore  the  company's  history,  nor 
to  capitalize  the  property  upon  the  same  basis  as  if  it  had  reached  its  present 
status  under  different  conditions.  In  view  of  the  fact  that  the  company 
had  borrowed  its  present  floating  debt  at  an  average  rate  not  exceeding 
4!^%  and  that  the  slock  of  successful  gas  companies  in  the  State  was  con- 
tinually traded  in  on  nearly  as  favorable  a  'basis,  the  allowance  of  a  return 
of  less  than  tffo  upon  the  total  investment  is  not  subject  to  the  charge  of 
confiscation.  The  soundness  of  the  Board's  decision  must  not  rest  on  a 
mathematical  demonstration  but  upon  the  correctness  of  the  Board's  judg- 
ment upon  all  the  facts. 

The  Board  held  that  a  price  of  80  cents  per  1,000  cubic  feet  is  reasonable 
and  is  sufficient  to  cover  all  reasonable  operating  costs,  a  reasonable  allow- 
ance for  depreciation  and  a  fair  return  upon  the  value  of  the  property  which 
the  company  is  actually  and  necessarily  employing  for  the  public  convenience.* 

These  are  two  complainta  in  writing,  under  section  34  of 
chapter  121  of  the  Revised  Laws,  of  the  price  of  gas  sold  by 
The  Haverhill  Gas  Light  Company,  one  by  tbe  municipal 
council,  which  under  the  provisions  of  chapter  574  of  the 
Acts  of  1908  has  the  authority  of  mayor,  and  the  other  by 
more  than  20  customers  of  the  company. 

After  due  notice  public  hearings  were  held  in  Haverhill,  at 
which  the  municipal  council,  the  company  and  its  customers 

*Editor'a  beadnote. 
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were  respectively  represented  by  counsel.  Both  complaints 
were  heard  together, 

Coimsel  for  the  company  moved  to  ^tiamiwH  both  complaints 
because  of  estoppels  alleged  to  exist  against  the  complainants 
in  each  case,  and  this  motion  should  be  disposed  of  before 
considering  the  cases  on  their  merits. 

In  1910  the  municipal  council,  after  protracted  negotia- 
tions with  the  representatives  of  The  Haverhill  Gas  Light 
Company,  granted  what  is  termed  a  "franchise  and  consent" 
to  a  new  corporation  organized  by  the  same  interests  and 
known  as  The  Haverhill  Gas  Craupany.  This  grant  was 
upon  the  condition,  among  other  things,  that  the  new  com- 
pany should  sell  gas  to  the  city  and  its  inhabitants  at  cer- 
tain prices  named,  and  that  until  the  new  company  should 
acquire  the  property  of  the  old,  the  latter  should  observe 
and  perform  all  the  conditions  in  the  grant.  This  grant 
contained  also  the  condition  that  the  old  company  should 
rebate  to  its  customers  the  amounts  paid  by  them  during  the 
year  ending  June  30th,  1910,  in  excess  of  90  cents  a  thou- 
sand, and  should  deposit  f21,000  with  a  trustee  in  trust  tor 
this  purpose.  The  old  company  accepted  the  conditions  of 
this  grant,  reduced  its  price  to  90  cents  on  July  1st,  1910, 
and  to  85  cents  on  July  1st,  1911,  and  deposited  the  $21,000 
for  the  purpose  stated.  Twenty-six  of  the  32  signers  of  the 
customers'  complaint  received  such  rebate,  and  the  other 
6  are  fewer  than  the  number  required  for  a  valid  complaint 
These  facts  were  relied  upon  as  the  ground  for  the  estoppels. 

The  history  of  the  old  company  between  1899  and  1911, 
so  far  as  concerns  the  decree  of  the  Board  ordering  a  re- 
duction in  price,  the  resulting  litigation  and  the  disposition 
thereof  in  1910,  has  been  given  at  considerable  length  in  the 
Board's  decision  with  respect  to  a  proposed  issue  of  stock 
by  the  new  company,  and  need  be  no  more  than  referred  to 
here. 

At  the  time  of  the  acts  constituting  the  alleged  estoppels 
the  company  was  charging  its  private  consumers  |1  a  thou- 
sand, and  the  validity  of  any  order  of  this  Board  in  1900 
requiring  a  reduction  of  its  price  to  80  cents  was  being  con- 
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tested  by  the  ctMupan;  in  the  federal  courts.  The  mimicipal 
cooncil  had  two  courses  open  to  it, — either  to  await  the  re- 
salts  of  that  litigation  or  to  take  the  action  requisite  to 
acqmring  a  municipal  gas  plant  It  chose  the  latter  course, 
and  passed  the  first  vote  necessarj  thereto.  Had  it  taken 
a  second  favorable  vote,  and  had  the  voters  of  the  city  ratified 
that  action,  the  company  might  then  have  elected  to  sell 
its  plant  to  the  city,  and  t^e  order  of  the  Board  relative 
to  the  price  of  gas  would  have  had  no  binding  force  in  deter- 
mining the  price  to  be  thereafter  charged  by  the  city. 
The  negotiations  above  referred  to  were  had  after  the  first 
vote  of  the  municipal  conncil  and  before  a  second  vote  was 
taken,  and  resulted  in  the  grant  by  the  council  of  the  Ho-called 
"franchise  and  consent,"  with  the  express  purpose  of  au- 
thorizing a  new  company,  The  HaverhUl  Gas  Company,  to 
acquire  and  operate  the  plant  then  owned  by  the  old  com- 
pany, The  Haverhill  Gas,  Light  Company.  The  terms,  con- 
ditions and  restrictions  set  forth  in  this  grant,  and  rehearsed 
verbatim  in  contracts  in  which  both  the  new  and  the  old 
companies  were  expressly  required  to  observe  and  perform 
them,  BO  far  as  they  relate  to  price,  provide  not  that  the 
companies  shall  charge  no  more  than,  but  that  the  companies 
"shall  be  entitled  to  demand  and  receive,"  the  prices  named 
therein.  The  facts  also  are  undisputed  that  the  requirements 
in  the  grant  as  to  price,  and  indeed  every  other  requirement, 
have  been  fully  performed  and  observed,  save  perhaps  that 
one  whereby  the  property  when  acquired  by  the  new  com- 
pany was  to  be  capitalized  at  "not  exceeding  its  fair  value 
at  the  time  of  acquisition."  The  only  alleged  breach  with 
respect  to  capitalization  is  not  that  too  great  an  amount 
of  capital  has  been  issued  for  the  property  of  the  old  com- 
pany, since  none  has  been  issued,  but  that  the  company  ap- 
plied to  tils  Board  for  the  approval  of  an  issue  in  excess  of 
what  the  municipal  council  believed  to  be  its  full  value. 

It  is  difficult  to  read  the  terms  of  this  grant  in  1910  with- 
out being  convinced  that  the  conncil  then  intended  to  pre- 
scribe the  price  to  be  thereafter  charged  for  gas  both  by  the 
old  and  the  new  company,  and  to  permit  prices  to  be  charged 
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higher  than  the  price  determined  and  ordered  b;  the  Board 
in  1900,  although  welt  aware  of  that  order.  It  Is  also  clear 
that  the  old  company,  having  the  choice  ol  continuing  the 
litigation  or  of  accepting  the  terms,  conditions  and  restric- 
tions imposed  in  the  so-called  "franchise  and  consent,"  chose 
irrevocably  the  latter  course. 

During  the  hearings  there  was  a  good  deal  of  hitter  and 
acrimonious  discusHiou  of  "good  faith  and  fair  dealing."  The 
Board  does  not  intend  to  enter  the  field  of  this  discussion. 
The  public  and  the  parties  must  judge  that  matter  for  them- 
selves. The  question  for  the  Board  to  determine  is  how  far, 
if  at  all,  as  a  matter  of  law,  the  municipal  council  of  1911 
was  bound  by  the  action  of  the  municipal  council  of  1910. 
Had  the  council  possessed  in  1910  the  authority  to  prescribe 
the  prices  to  be  thereafter  charged  by  either  company  to 
the  extent  set  forth  in  said  grant,  the  Board  is  of  the  opinion 
that  nothing  has  since  happened  which  would  prevent  the 
council  of  1911  from  being  now  estopped  from  prosecuting 
this  complaint.  But  the  serious  difficulty  is  that  the  council 
did  not  have  any  express  authority  to  fix  the  price  of  gas  in 
Haverhill.  No  action  by  local  otOcials  can  in  any  way  re- 
strict or  qualify  the  authority  expressly  vested  in  this  Board 
by  the  Legislature  to  interfere  to  reduce  a  price.  The 
council's  action  with  respect  thereto  was  at  best  but  the  ex- 
pression of  the  opinion  of  its  members,  entitled  to  weight 
because  of  their  official  position,  but  controlling  only  to  the 
extent  to  which  they  in  fact  represented  the  sentiments  of 
the  inhabitants  of  the  city,  and  not  necessarily  conclnsive.  It 
is  for  this  reason  that  the  Board  believes  that,  notwithstand- 
ing the  action  of  the  municipal  council  of  1910,  the  council 
of  1911  is  not  legally  estopped  from  prosecuting  this  com- 
plaint 

It  was  urged  that  those  consumers  who  accepted  rebates 
for  gaa  bought  prior  to  June  30,  1910,  under  the  trust  re- 
ferred to,  became  thereby  participants  in  the  arrangement 
as  to  price,  so  that  they  individually  can  no  longer  complain 
of  the  price  charged  provided  the  same  conforms  to  the  price 
fixed  therein.    The  answer  made  to  the  other  claim  is  a 
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sufficient  answer  to  this.  If  it  were  not,  the  mere  fact  that 
the  complainants  accepted  from  the  old  company  something 
which  may  have  been  either  their  due  or  a  gift  amounts  of 
itself  to  neither  an  express  nor  implied  waiver  of  their  rights 
thereafter  to  complain,  under  the  statute,  of  the  price  charged. 

The  Board  must  approach  the  issue  presented  by  these 
complaints  upon  its  merits,  without  regard  to  the  propriety 
or  impropriety-  of  the  attempted  settlement  of  the  question 
in  1910.  Any  other  course  would  be  likely  to  lead  to  a  futile 
attempt  either  to  restore  conditions  as  they  existed  prior  to 
1910  or  to  adjust  doubtful  equities  relating  wholly  to  the 
past  rather  than  to  the  future.  While  recognizing  the  force 
of  the  company's  argument  that,  inasmuch  as  the  present 
price  had  been  in  effect  less  than  a  year,  there  should  be  no 
interference  on  the  part  of  this  Board  until  the  new  price 
had  been  tried  out  sufficiently  to  prove  whether  or  not  it  is 
a  fair  price,  it  must  be  remembered  that  the  present  price 
was  arriTed  at  manifestly  as  a  part  of  an  attempted 
compromise  and  settlement  of  a  long-standing  controversy. 
Now  that  this  attempt  has  failed  the  matter  is  left,  as  far 
as  the  future  is  concerned,  as  though  no  compromise  and 
settlement  had  been  undertaken,  and  this  were,  as  it  is  in 
fact,  a  new  and  original  complaint  as  to  price. 

The  Haverhill  Gas  Light  Company  supplies  gas  in  Haver- 
hill, serving  a  population  of  about  44,000.  The  works  of  the 
company  are  located  near  the  heart  of  the  city,  on  about  an 
acre  of  land  along  the  banks  of  a  small  stream  which  flows 
into  the  Merrimac.  It  owns  an  additional  half-acre  lot  on 
the  other  side  of  the  stream  not  at  present  used  for  its  busi- 
ness. About  a  third  of  a  mile  away,  towards  the  northerly 
outskirts  of  the  city,  it  owns  a  lot  of  5  acres,  on  which  are 
gas  holders  of  1,000,000  and  400,000  feet  capacity  rpspectively, 
with  some  smaller  structures  pertinent  thereto.  On  Mer- 
rimac Street,  the  chief  mercantile  street  of  the  city,  the  com- 
pany owns  a  brick  office  building  which  it  has  hitherto  leased, 
hiring  premises  elsewhere  for  an  office  and  supplies  store. 
The  company  has  avowed  its  intention  to  occupy  this  build- 
ing for  its  own  purposes  as  soon  as  the  present  lease  expires. 
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Until  1891  the  company  made  coal  gas  exclnaively,  bat 
since  1893  it  has  made  only  illnminating  water  gas.  The 
present  owners,  who  acquired  control  in  1909,  have  exten- 
sively reconstmcted  and  enlarged  the  manufacturing  plants 
discarding  the  old  and  introducing  a  different  type  of  ap- 
paratus, increasing  the  daily  generating  capacity  from  about 
840,000  to  upwards  of  2,000,000  feet. 

The  original  capital  stock,  issued  soon  after  the  company 
was  chartered,  in  1853,  was  f50,000,  and  ttda  was  Increased 
in  1872  to  f75,000.  This  represents  the  entire  amount  of 
capital  contributed  directly  by  the  stockholders.  When  the 
present  owners  acqnired  control  of  the  company  in  1909  it 
had  notes  outstanding  of  (5,500  in  addition  to  about  fl5,000 
in  current  accounts  payable  and  customers'  deposits.  For  the 
subsequent  rehabilitation  and  extension  of  the  generating 
and  distributing  plant  the  outstanding  notes  had  been  In- 
creased, prior  to  June  30, 1911,  by  about  f270,000.  On  June 
30,  1911,  the  company's  return  to  the  Board  exhibited  assets 
amounting  to  f  1,219,871. 17,  divided  as  follows: — 

Plant,  book  value »834,089.22 

Certain  investments,  including  30  shares  of  its 

own  stock 28,529.44 

Merrimac  Street  office  building 17,000.00 

Cash    41,742.37 

Other  current  assets  81,644.72 

Loans  to  Haverhill  Gas  Securities  Company  ....  216365.42 

No  deduction  has  been  made  from  the  book  value  of  the  plant 
because  of  property  abandoned  or  displaced  in  the  recent  re- 
construction. The  relatione  of  The  Haverhill  Securities  Com- 
pany to  The  Haverhill  Gas  Light  Company,  under  which  it 
owned  substantially  all  tlie  stock  of  the  latter,  have  been 
described  in  the  Board's  decision  relating  to  an  issue  of  stock 
by  the  new  company.  The  above  item  of  loans  represents 
the  amount  of  money  turned  over  to  the  Securities  Company 
by  tlie  Gas  Liglit  Company,  apparently  for  the  purpose  of 
enabling  the  former  to  pay  interest  at  the  rate  of  five  per 
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cent  on  ^00,000  of  its  bonds,  for  which  the  stock  of  the 
Oafl  Light  Companj  was  pledged  as  security. 

From  1885,  when  the  company  began  making  returns  to 
the  Board,  up  to  June  30,  1896,  it  paid  regular  diTldends  of 
10  per  cent,  annually.  In  the  next  four  fiscal  years  it  paid 
dividends  of  13,  50,  20  and  30  per  cent  respectively.  From 
1900  to  1909,  while  making  the  loans  described  to  the  Se- 
curities Company,  it  declared  no  dividend.  Since  June  30, 
1909,  nnder  the  management  of  the  present  owners,  the  com- 
pany has  neither  paid  dividends  nor  made  loans  to  the  Se- 
curities Company,  although  having  earnings  available  there- 
for which  are  exhibited  later  in  this  decision. 

Owing  to  the  inadequacy  of  the  company's  method  of  ac- 
counting prior  to  1886,  it  is  impossible  to  determine  reliably 
the  original  cost  of  tiie  property  which  it  now  owns  and  is  em- 
ploying for  the  pnblic  convenience.  From  as  early  at  least 
as  1876  it  was  the  practice  of  the  company  to  chai^  the  ex- 
penditures for  its  construction  above  its  outstanding  stock 
to  profit  and  loss,  paying  for  all  improvements  out  of  earn- 
ings, 80  that  when  its  first  return  was  made  to  this  Board, 
in  1885,  the  plant  was  carried  at  a  book  value  of  f75,000. 
Testimony  was  snbmitted  at  the  hearings  that  the  gross 
amount  expended  for  conatmction  prior  to  that  year  was 
fl96,500.  The  available  surplus  earnings  shown  by  the  re- 
turns from  1886  to  1909  indicate  that  in  those  years  approxi- 
mately 1380,000  vras  expended  for  construction.  During  the 
two  following  years  the  present  owners  claimed  to  have  ex- 
pended over  (280,000  in  the  reconstruction  and  extension 
already  referred  to.  These  flpfures  indicate  a  total  original 
expenditure  of  over  $850,000  for  construction  in  the  nearly 
sixty  years  of  the  company's  existence,  but  in  order  to  ascer- 
tain the  original  cost  of  the  present  plant  there  must  neces- 
sarily be  deducted  the  cost  of  buildings,  mains  and  apparatus 
torn  down,  taken  out  or  abandoned.  The  amount  of  this 
deduction  is  nnqueaWonaWy  substantial.  Indeed,  the  wit- 
nesses for  the  company  estimated  that  the  reproduction  cost 
of  the  property  discarded  In  the  recent  reconstruction  of  the 
works  wonld  be  $75,000.    The  total  deduction  throughout  the 
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company's  bistorj  must  greatly  exceed  tMs  fignre  but  cannot 
now  be  ascertained. 

In  some  cases  and  under  some  conditions  the  market  value 
of  a  company's  stock  may  offer  some  indication  of  the  actual 
value  of  its  property.  In  this  instance,  however,  the  capital 
stock  of  the  company  has  been  withdrawn  from  the  market 
ever  since  it  became,  in  1899,  the  property  of  The  Haverhill 
Gas  Securities  Company,  and  was  pledged  as  security  for 
that  company's  bonds.  The  present  owners,  in  order  to  ac- 
quire this  stock,  which  constituted  the  entire  assets  of  the 
Securities  Company,  expended  in  1909,  as  the  evidence 
showed,  for  all  the  stock  and  bonds  of  the  latter  company, 
$602,523.  There  is  no  other  indication  of  the  market  value 
of  the  Gas  Light  Company's  stock. 

It  is  interesting  to  note,  as  affecting  local  official  opinion 
of  the  value  of  the  company's  property,  that  in  1909  the  city 
assessors  valued  its  entire  plant  for  the  purpose  of  taxation 
at  f458,200.  In  1911  this  valuation  was  increased  to  f665,- 
825.  More  than  fl50,000  of  this  increase  was  due  to  a  re- 
valuation by  tlie  assessors  of  the  land  and  buildings,  as 
against  an  expenditure  therefor  by  the  company  during  the 
period  of  less  tlian  $60,000.  This  valuation  appears  to  have 
yielded  to  the  city  for  taxes  in  1911  substantially  |13,000, 
which  is  the  amount  which  the  so-called  "franchise  and  con- 
sent" granted  by  the  municipal  council  to  The  Haverhill  Gas 
Company  in  1910  stipulated  should  be  paid  by  the  company 
in  1911.  How  far  this  fact  may  have  influenced  the  assessors 
must  be  a  matter  of  conjecture  only.  The  assessed  valna- 
tions  were  not  discussed  at  the  liearings,  nor  were  the  asses- 
sors called  upon  to  testify  as  to  the  basis  for  their  figures. 

Much  Df  the  time  of  the  hearing  was  taken  up  in  an  at- 
tempt by  each  side  to  determine  the  present  value  of  the 
company's  property.  Two  witnesses  for  the  company  sub- 
mitted valuations  based,  with  the  exception  of  the  two  tracts 
of  land  containing  the  generating  and  storage  plant,  which 
were  taken  as  valued  by  the  city  assessors,  upon  their  judg- 
mtmt  of  the  pre-'ient  market  value  of  the  land  and  buildings, 
and  the  cost  to  reproduce  new,  item  by  item,  all  the  buildings 
and  other  structures,  machinery  and  apparatus,  mains,  meters 
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and  services  as  tbej  were  when  reconstruction  began,  and 
vhich  were  to  be  retained  in  use  after  reconstruction,  witli 
a  deduction  from  such  cost  of  the  estimated  depreciation 
vliich  each  item  had  suffered.  Another  witness  testified 
generally  as  to  the  structural  value  of  the  plant  in  1909, 
employing  the  assessors'  valuations  for  the  land  and  without 
reference  to  the  proposed  reconstruction.  These  valuations 
were,  respecUvely,  f580,341,  |543,563  and  f617,430,  and  in- 
cluded varying  sums  for  engineering,  interest  during  con- 
Btruction,  contingencies  and  omissions,  figures  for  these  items 
being  in  the  first  total  named  196,724,  in  the  second  |121,687, 
and  in  the  third  f56,000.  All  of  these  valuations  employed 
figures  for  land  and  for  some  other  items  which  the  records 
show  to  be  much  in  excess  of  their  original  cost.  It  is  also 
true  that  the  company's  property  seems  to  have  been  de- 
veloped without  distinct  expenditure  for  engineering  and 
kindred  items,  or,  if  any  sums  have  been  so  paid,  they  have 
been  reckoned  as  a  part  of  the  cost  of  gas  and  been  provided 
out  of  income.  To  each  of  the  totals  Darned  above  were  added 
$50,000  for  working  capital,  and  to  the  second,  f  29,613  qiore 
was  added  for  supplies  and  materials.  The  total  amonnts 
thus  obtained  are  in  consequence  f630,341,  |622,176  and 
(667,430,  respectively.  The  last  figure  includes  the  property 
abandoned  in  the  reconstruction  and  valued  by  the  company 
at  175,000,  and  if  it  be  corrected  accordingly  this  total  will 
be  $592,430.  Between  1909  and  1911,  the  period  of  recon- 
struction, the  company  added  to  its  plant  accounts  |282,535, 
included  in  which  is  a  liberal  amount  for  distinctively 
engineering  services.  If  this  expenditure  is  added  to  the 
amounts  submitted  by  the  company's  witnesses,  corrected  as 
already  described,  their  total  figures  will  become  $912,876, 
1904,711  and  $874,965,  respectively. 

The  valuation  submitted  in  behalf  of  the  city  was  $464,741, 
in  which  is  included  an  item  of  $26,306  for  engineering,  in- 
terest, etc.  It  was  based  on  what  a  purchaser,  wishing  to 
do  the  business  and  Tiaving  the  right  to  do  it  without  com- 
petition, would  pay  for  the  property  rather  than  build  a  new 
plant.  In  consequence,  certain  items  in  the  company's  sched- 
ule of  Its  property  do  not  appear  in  the  city's  valuation  at 
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all.  The  land  valuation  is  not  of  the  land  actnally  owned 
and  occupied  by  the  company,  but  the  probable  cost  of  land 
suitable  in  size  and  location  for  a  gas  works,  bnt  away  from 
the  heart  of  the  city.  The  valuation  is  also  made  as  of  June 
30,  1911,  when  the  reconstruction  and  extension  of  the  plant 
had  been  substantially  completed.  To  this  valuation  was 
added  the  sum  of  f20,000  for  working  capital,  bnt  a  deduc- 
tion of  136,172  was  also  made  from  the  figures  otherwise 
arrived  at  because  of  the  claim  that  the  company's  generators 
and  holders  exceed  present  needs.  This  makes  the  final 
figures  submitted  in  behalf  of  the  city  |448,569. 

Aside  from  the  differences  between  the  two  valuations  in- 
dicated by  the  items  and  theories  stated,  there  are  important 
differences  in  the  antt  costs  upon  which  the  valuations  of 
the  buildings,  machinery,  pipes  and  labor  were  computed. 
Assumption  as  to  the  weight  of  pipes  underground,  the  size 
of  service  pipes  and  the  allowance  for  depreciation  of  the 
various  parts  of  the  entire  plant  varied  materially.  These 
differences  of  detail,  owing  to  the  multitude  of  items,  lead 
inevitably  to  very  substantial  differences  in  results.  The 
city's  estimate  of  the  replacement  cost  of  the  mains  is  low 
in  comparison  with  the  recent  experience  of  other  companies 
under  the  Board's  supervision,  but  the  character  of  such 
underground  constraction,  long  since  buried,  must  be  to  some 
extent  matter  of  conjecture  rather  than  demonstration. 

The  valuation  made  for  the  city  seems  to  have  been  affected 
by  an  opinion  that  the  works  are  poorly  located  for  that 
development  which  the  future  may  require,  and  to  allow  less 
than  the  otherwise  fair  value  of  the  present  generating  plant 
because  it  is  too  large  for  the  present  needs.  The  reasons 
given,  however,  for  continuing  to  use  the  present  site  show 
clearly  that  no  change  of  location  can  advisedly  be  made 
until  long  after  the  time  to  which  rates  now  made  will  apply. 
The  Board  cannot,  in  the  general  interest  of  consumers,  dis- 
courage the  reasonably  liberal  provision  for  the  future  which 
this  company  seems  to  have  made,  neither  can  it  concede  the 
company's  claim  that  franchise  or  going-concern  value  should 
form  a  part  of  that  property  on  which  a  reasonaWe  return 
should  be  based. 
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In  this  connection  it  may  be  noted  that  the  present  owners 
had  no  detailed  appraisal  made  of  this  property  before  they 
purchased  the  stock  and  bonds  of  the  Secnritiee  Company. 
They  are  a  firm  whose  wide  and  varied  experience  in  the  pur- 
chase, construction,  management  and  sale  of  similar  prop- 
erties is  well  known.  One  of  its  members  testified  that  it 
was  not  the  practice  of  the  firm  to  make  detailed  appraisals 
before  purchasing  such  properties  or  the  securities  repre- 
senting them,  and  that,  in  forming  their  judgment  of  what 
they  were  willing  to  pay  therefor,  certain  general  factors, 
such  as  the  output,  earnings,  territory  supplied,  experience  of 
company,  what  might  be  done  in  developing  the  property, 
etc.,  were  employed,  and  seemed  to  him  more  reliable  than  a 
detailed  appraisal,  although  in  this  Btate  probably  a  pur- 
chaser would  also  have  to  consider  how  lai^  a  rate  of  return 
he  would  be  allowed  to  earn  and  pay  on  his  investment. 

The  company's  returns  exhibit  its  annual  operating  ex- 
penses in  detail,  as  required.  It  was  contended  in  behalf  of 
the  complainants  that  the  operating  expenses  as  shown  prior 
to  the  advent  of  the  present  owners  and  the  reconstruction 
and  extension  of  the  pJant  are  of  little  value  in  determining 
what  may  be  reasonably  expected  in  the  future.  This  was 
especially  urged  as  to  the  cost  of  manufacture,  because  of  , 
the  increased  economy  and  efficiency  to  be  secured  by  the 
changes  in  method  and  in  the  works  equipment.  The  city's 
witness  testified  in  detail  as  to  what,  in  his  judgment,  would 
be  the  reasonable  expense  of  operating  the  plant,  exclusive 
of  repairs,  renewals,  maintenance  and  depreciation.  In  this 
estimate  he  omitted  any  allowance  for  maintaining  gas  arcs 
on  the  premises  of  private  consumers  and  naphtha  lamps  on- 
the  streets  on  the  ground  that  these  matters  were  not  a  part 
of  the  company's  public  duty,  and  should  not  be  considered 
in  determining  the  cost  of  the  gas  supplied  to  its  customers 
generally.  For  similar  reasons  be  allowed  but  one-half  cent 
per  thousand  cubic  feet  sold  for  the  cost  of  selling  and  caring 
for  gas  stoves.  He  also  omitted  any  allowance  for  rent  of 
offices,  because  the  company  owned  a  suitable  office  bnilding, 
or  for  bad  debts,  because  this  item  he  believed  to  be  properly 
a  deduction  from  income,  and  in  any  event  to  be  in  practice 
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more  than  offset  b;  the  loss  of  prompt  payment  discoants. 
In  his  judgment  the  company's  aetnal  cost  for  management 
and  office  expenses  was  too  high.  His  total  computation  of 
tlie  reasonable  cost  at  the  customer's  burner,  exclnsive  of 
repairs,  renewals,  maintenance  and  depreciation,  was  46  cents 
a  thousand.  To  this  he  added  11  cents  to  cover  the  items  ex- 
cluded. Of  this  11  cents  he  testified  that  3  cents  should 
cover  ordinary  repairs  and  renewals  as  distinct  from  mainte- 
nance and  depreciation. 

Computations  submitted  by  the  company  for  anotlher  par^ 
pose  used  an  annual  allowance  for.  depreciation  of  6.6  cents. 
It  was  urged  in  final  argument  for  the  complainant  that 
this  was  a  suitable  allowance  for  depreciation,  and  that  the 
reasonable  cost  at  the  burner  should  not  exceed  55  cents  a 
thousand  cubic  feet 

In  behalf  of  the  company  an  estimate  made  in  1910  for  the 
guidance  of  the  local  manager  as  to  what  might  reasonably 
be  expected  was  submitted.  It  was  made  op  from  a  minutely 
itemized  division  of  the  operating  expenses.  The  cost  at  the 
burner  based  on  this  estimate  was  56.97  cents,  exclusive  of 
repairs,  renewals  and  maintenance.  These  items  were  esti- 
mated at  3.07  cents  and  a  further  allowance  for  depreciation 
was  estimated  at  8.5  cents.  If  the  company's  estimate  for  the 
items  omitted  or  reduced  by  the  city's  witness  had  been  used 
by  him,  his  figure  of  46  cents  would  have  been  59.04.  On  the 
other  hand,  had  his  views  with  respect  to  the  contested  items 
prevailed  with  the  company,  its  estimate  of  56.97  would  have 
been  cut  to  43.93. 

The  year  ending  June  30,  1911,  was  occupied  with  the  re- 
construction of  the  company's  works  and  distribution  sys- 
tem, and  therefore  may  possess  in  many  respects  abnormal 
features,  yet  its  experience  during  this  year  is  of  some  value 
as  bearing  upon  the  reasonable  cost  of  the  gas  supplied  by 
it.  The  year  ending  June  30,  1912,  represents  another  tnU 
year's  operation,  under  more  normal  ronditions.  The  total 
operating  cost  at  the  burner  in  these  two  years  was,  respec- 
tively, 70.99  and  62.99  rents,  and  these  figures  are  likely  to 
be  somewhat  increased  in  the  current  year  by  the  advance  in 
price  of  oil.     Included  in  these  figures  are  expenditures  for 
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repairs  and  renewals  of  4.51  and  6  cents  respectively.  For 
both  of  these  years  there  is  included  in  the  office  expense 
an  item  for  rent  of  offices  which  exceeds  somewhat  the  rent 
received  for  the  office  building  owned  by  the  company  already 
described.  With  this  item  excluded,  as  was  suggested  by  the 
city,  1.18  and  .96  cents  respectively  would  be  deducted  from 
the  figures  just  given.  Such  of  these  expenses  as  are  inci- 
dental to  the  company's  main  purpose,  or  may  tend  to  pro- 
mote the  interests  of  its  consumers,  may  properly  be  included 
in  a  reasonable  operating  coat. 

In  order  that  the  company's  actual  operations  may  be  more 
clearly  understood,  its  gross  earning  from  all  sources  and 
its  net  earnings  available  for  depreciation,  interest  and 
dividends  for  the  past  five  years  are  given  below,  together 
with  its  output  The  gross  and  net  earnings  for  1910  and 
1911  have  been  corrected  by  $19,345.24,  the  amount  of  the 
rebate  actually  paid  in  the  second  year  to  make  the  reduction 
in  price  to  90  cents  effective  as  of  July  1,  1909.  Certain  ex- 
traordinary expenses  incident  to  this  controversy  have  not 
been  considered  in  exhibiting  the  net  earnings  for  1911  and 
1912.    With  these  changes  the  result  is  as  follows: — 
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The  consideration  of  depreciation  raises  some  of  the  most 
subtle  and  complex  questions  incident  to  rate  making,  and, 
while  it  has  been  extensively  discussed  and  numerous  theories 
advanced,  the  Board  is  not  aware  that  any  satisfactory  rule 
for  its  determination,  applicable  to  companies  generally,  has 
been  laid  down.  The  problems  which  it  involves  are  neces- 
sarily individual  to  every  company,  although  affected  by 
general  considerations.     It  has  an  important  relation  to  tlie 

'  Maximum  net  price  for  gas,  $1  per  1,000  cubic  feet.      \,ioL- 
'  Maximum  net  price  reduced  to  90  cents,  as  of  July  l.'HyoSS 


*  Maximum  net  price  reduced  to  85  c 


-    f  July  1.  - 

in  July  1,  1911. 
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physical  condition  and  value  of  tlie  property,  -which  ia  en- 
titled to  a  return  and  to  the  provision  in  future  earnings, 
when  fixing  a  reasonable  price.  Assuming  the  property  pro- 
vided by  the  stockholders  has  been  kept  in  good  condition, 
any  future  depreciation  allowance  is  tlie  measure  of  those 
demands  which  intelligent  management  and  a  wise  foresight 
find  necessary  for  maintaining  that  property  at  its  normal 
efficiency.  Anything  less  than  this  will  tend  to  injure  the 
stockholders ;  anything  more  may  unjustly  burden  consumers. 
In  the  ordinary  conduct  of  a  company,  to  correctly  deal  with 
this  subject  requires  of  the  manager  a  complete  familiarity 
with  all  its  property,  its  condition  and  its  relation  to  the 
prospective  demands  of  the  community,  an  adequate  knowl- 
edge of  and  receptive  interest  in  the  progress  of  the  art,  and 
the  exercise  of  his  best  ability  in  all  these  directions.  The 
problem  is  primarily  for  the  manager  rather  than  with  the 
engineer  or  accountant,  alUiough  both  of  these  nay  con- 
tribute their  aid.  All  parts  of  a  plant,  excepting  land,  suffer 
constant  depreciation,  though  it  may  be  imperceptible  to  the 
untrained  observer.  Provision  for  depreciation  is  only  de- 
signed to  keep  a  plant  good.  It  is  as  necessary  a  part  of  the 
cost  of  carrying  on  the  business  as  the  expense  for  coal  or 
wages.  Although  it  was  this  item  upon  which  the  parties 
were  most  nearly  in  accord,  the  Board  hesitates  to  fully  ac- 
cept their  view.  In  view  of  the  constantly  changing  ratio  of 
output  to  plant  value,  it  is  difficult  to  adopt  any  rule  which 
fixes  a  certain  definite  amount  per  thousand  feet  for  a  proper 
depreciation  charge,  which  may  be  applied  to  all  companies 
or  to  the  same  company  at  all  times.  Moreover,  the  amount 
of  this  charge  may  be  materially  affected  by  the  degree  of 
liberality  with  which  repair  accounts  are  treated. 

In  the  company's  experience  no  uniform  or  consistent  rule 
has  been  followed.  If  6.6  cents  throughout  the  company's 
history  be  used,  over  |170,000  would  be  required  (or  the  pur- 
pose up  to  June  30,  1911.  If  the  claim  that  this  is  too  low 
be  recognized,  and  8  cents  be  adopted,  the  amount  would  be 
(250,000.  Assuming  gross  construction  charges  of  sub- 
stantially 1850,000,  as  before  described,  the  present  value 
based  on  cost  would  be  that  amount  less  the  aggregate  for 
depreciation.    All  these  propositions  have  had  weight  in  con- 
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aidering  the  allowance  for  future  depreciation.  Under  all 
the  circumstaucefl,  the  Board  believes  tliat  the  compan;  can 
well  afford  to  qualifj  the  emphaaiB  placed  upon  this  item 
OQtil  at  least  it  has  begun  to  more  positirelj  reap  the  benefit 
of  its  recent  reconstniction  expenditures  and  other  actirities, 
and  its  output  is  closer  to  the  present  capacity  of  the  plant. 

The  company  contended  that  a  fair  price  should  cover  its 
operating  expenses,  an  allowance  for  depreciation  and  a  fair 
return  upon  the  value  of  its  property  at  the  time  the  con- 
troversy arose,  including  its  franchise  and  privileges;  that 
such  value  maj  be  proved  by  actual  cost  and  reproduction 
cost  of  its  proper^  and  amount  and  market  value  of  its 
stock  and  bonds;  and  that  the  fixing  of  a  price  which  will 
not  aa<ffd  a  fair  return  upon  such  value  amounts  virtually 
to  a  taking  from  its  owners.  Taking  its  actual  cost  of  62 
cents,  allowing  8  cents  tot  depreciation  and  a  return  of  22 
cents,  or  6  per  cent,  on  (900,0U0,  for  the  value  of  its  prop- 
erty, and  annual  sales  of  2aO,llO0,UO0  feet,  the  company 
claimed  that  a  fair  present  price  would  be  92  cents,  and  that 
the  redaction  which  might  come  with  an  increased  output 
was  already  anticipated  in  the  price  of  85  cents  which  it  had 
alreadjr  offered. 

The  city  urged  that  the  fair  price  depends  upon  (1)  the 
cost  at  the  burner  (including  a  proper  allowance  for  repairs, 
renewals  and  depreciation),  and  (2)  a  capital  charge  based 
upon  the  capital  stock  duly  issued,  and  not  necessarily  ux>on 
the  value  of  the  property  owned  by  the  company.  Using  its 
figures  of  cost  already  stated,  and  allowing  3V^  cents  a  thou- 
sand, or  a  return  of  10  per  cent,  upon  the  capital  stock  out- 
standing, it  suggested  that  60  cents  was  a  fair  and  liberal 
price. 

The  questions  of  law  and  public  policy  raised  by  these 
claims  are  of  great  importance,  and  were  argued  on  both  sides 
with  conspicuous  ability. 

It  will  be  noted  that  the  city's  claim  makes  no  provision 
for  a  return  upon  the  debt  incurred  for  the  admittedly  neces-" 
sary  reconstruction  and  extension  of  plant  by  the  present 
owners.  A  fair  allowance  for  this,  however,  fails  to  reconcile 
the  difference  between  the  parties.  This  difference  seems  to 
rest  primarily  on  a  radically  different  conception  of  the  law 
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applicable  to  a  case  where  there  is  Hnch  an  exaggerated  dis- 
parit;  of  capital  atock  to  assets,  and  in  which  these  assets 
hare  been  accumulated  in  such  large  measure  from  earnings. 
Based  only  upon  the  existence  of  the  unusual  surplus  and 
the  comparison  of  its  former  prices  with  those  now  prevail- 
ing, the  city  alleged  that  the  company  for  many  years  charged 
excessive  prices,  and  that  this  extortion  should  not  go  un- 
punished. The  company  denied  that  its  prices  had  been  ex- 
cessive, and  claimed  that  its  surplus  was  built  up  because 
the  company  refrained  for  many  years  from  dividing  all  the 
earnings  which  might  have  been  legally  and  properly  declared 
in  dividends. 

It  is  perhaps  idle  now  to  speculate  upon  the  motives  of  the 
original  owners.  So  far  &s  their  acts  may  be  material  it 
seems  probable  that  they  paid  in  dividends  all  that  they 
deemed  it  expedient  to  distribute,  and  that  they  maintained 
as  high  prices  as  their  business  prudence,  tempered  by  public 
opinion  and  prices  charged  elsewhere,  dictated,  with  but  a 
dim  perception  of  the  obligations  resting  upon  them  as 
purveyors  of  a  public  aervice.  But  in  fixing  a  price  for  the 
future  the  Board  cannot  undertake  to  reconstruct  the  past 
according  to  some  theory  which  might  have  maintained  a 
more  equitable  relation  between  the  company  and  its  con- 
sumers. 

Much  was  said  of  Massachusetts'  policy  with  respect  to 
public  regulation,  and  as  this  policy  is  disclosed  primarily  in 
legislative  acts  it  is  perhaps  desirable  to  review  briefly  the 
laws  by  which  this  policy  has  been  expressed.  The  special 
act  of  1853,  by  which  this  corporation  was  chartered,  ex- 
pressly provides  that  "no  share  .  .  .  shall  be  issued  for  a  less 
sum  or  amount  to  be  actually  paid  in  on  each  than  the  par 
value  of  the  shares  which  shall  be  first  issued."  In  1855  a 
general  law  was  enacted  under  which  gas  light  companies 
might  be  organized  in  any  city  or  town,  "provided  that  in 
such  towns  and  cities  of  this  Commonwealth  as  there  may  be 
existing  gas  companies  in  active  operation,  no  additional 
similar  corporation  shall  be  organized  unless  the  parties 
therein  are  inhabitants  of  said  town  nor  unless  the  existing 
corporation  shall  have  realized  an  annual  yearly  dividend  on 
their  capital  -stock  of  seven  per  cent  fM-  a  period  of  five 
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jean,"  a  proTision  whicli  remained  in  force  until  1870.  In 
1866  gas  li^t  companies  were  ezpresslj  prohibited  from  de- 
claring "any  stock  dividend"  or  "dividing  the  proceeds  of 
the  sale  of  stock  among  its  stockholders,"  or  creating  "any 
additional  new  stock"  or  issuing  "certificates  thereof  .  .  . 
nnleas  the  par  value  of  the  shares  so  issned  is  first  paid  in 
cash  to  the  treasurer  of  such  corporation," — these  provisions 
still  remaining  in  force  unchanged.  In  1873  any  additional 
shares  of  stock  were  required  to  he  sold  at  public  auction, 
and,  if  a  premium  were  realized,  only  such  a  number  of  shares 
were  to  be  sold  as  would  produce  the  necessary  amount.  In 
1885  this  Board  was  established,  with  .authority,  upon  com- 
plaint, to  order  reductions  in  the  price  of  gas,  and  upon  ap- 
peal to  prevent  a  second  gas  company  from  laying  pipes  in 
the  streets  of  a  city  or  town  in  which  a  gas  company  exists 
in  active  operation,  to  compel  a  supply  and  to  require  an- 
Doal  returns  from  the  companies  for  the  purpose  of  disclos- 
ing their  condition  and  operations.  In  1891  cities  and  towns 
were  authorized  to  acquire  municipal  gas  plants,  but  a 
manicipality  voting  so  to  do  was  compelled  to  purchase  any 
existing  plant  within  its  limits  at  the  option  of  the  owners 
thereof,  at  "its  fair  market  value  for  the  purposes  of  its  use, 
no  portion  of  such  plant  to  be  estimated,  however,  at  less  than 
its  fair  market  value  for  any  other  purpose,  including  as  an 
element  of  value  the  earning  capacity  of  such  plant  based 
upon  the  actual  earnings  being  derived  from  such  use  at  the 
time  of  the  final  vote  of  such  city  or  town  to  establish  a 
plant,  and  also  any  location  of  similar  rights  acquired  from 
private  persons  in  connection  therewith,  plus  the  damages 
suffered  by  the  severance  of  any  portion  of  such  plant  lying 
outside  of  the  limits  of  such  city  or  town.  .  .  .  Such  value 
shall  be  estimated  without  enhancement  on  account  of  future 
earning  capacity  or  good  will  or  of  exclusive  privileges 
derived  from  rights  in  the  public  streets."  The  provision 
relating  to  present  earning  power  as  an  element  of  value  was 
stricken  out  in  1893,  and  that  relating  to  "locations  of  similar 
rights"  in  1903,  but  otherwise  this  law  remains  substantially 
unchanged.  In  1894  the  so-called  "anti-stock  watering"  law 
was  passed,  whereby  a  gas  light  company  may  issue  only 
"such  amount  of  stocks  as  .  .  .  the  board  of  gas  and  electric 
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light  conmuBsioners  .  .  .  may  from  time  to  time  vote  .  .  . 
is  reasonably  Decessary  for  the  purpose  for  which  such  issue 
.  .  .  has  been  authorized" ;  and  additional  stock,  instead  of 
being  sold  at  auction  as  provided  in  the  1873  act,  was  to  be 
offered  to  the  stockholders  "at  not  less  than  the  market  value 
thereof  at  the  time  of  increase,  to  be  determined  ...  by  the 
board  of  gas  and  electric  light  commissioners  .  .  .  taking 
into  account  previous  sales  of  stock  of  the  corporation  and 
other  pertinent  conditions."  This  last  provision  was  changed 
in  1909  so  that  the  price  at  which  an  increase  of  stock  is 
offered  to  the  stockholders  may  be  fixed  at  not  less  than  par 
by  the  directors,  "unless  the  board  is  of  the  opinion  that 
such  price  is  so  low  as  to  be  inconsistent  with  the  public 
interest,"  in  which  event  the  Board  may  fix  the  price. 

This  review  of  the  acta  of  the  Legislature  indicates  an 
early  recognition  of  the  business  as  a  virtual  monopoly,  and 
imposes  upon  it  a  considerable  measure  of  restraint,  super- 
vision and  regulation.  The  legislative  purpose  to  prevent  the 
issue  of  stock  for  anything  besides  cash,  or,  in  the  earlier 
years,  property  actually  contributed  by  the  stockholders,  is 
plain.  The  prohibition  of  stock  dividends  and  the  provisions 
for  the  sale  of  additional  stock  at  auction,  or  its  distribution 
to  the  stockholders  at  its  market  value,  or,  as  now,  at  a  price 
not  so  low  as  to  be  inconsistent  with  the  public  interest,  are 
also  indications  of  an  early  and  consistently  maintained 
purpose  to  prevent  surpluses  accumulated  out  of  earnings 
becoming  the  basis,  directly  or  indirectly,  for  the  issue  of 
stock. 

On  the  other  hand,  it  is  equally  to  be  noted  that  no  specific 
limitation  has  ever  been  placed  upon  rates  or  dividends  with 
a  view  possibly  of  rewarding  zeal  in  the  skiUfnl  and  intelli- 
gent conduct  of  the  business,  and  imposing  upon  the  directors, 
subject  to  the  check  of  public  opinion,  a  consideration  of  the 
welfare  of  the  shareholders  and  the  equities  of  consumers 
in  the  surplus  to  which  they  had  contributed.  As  market 
value  is  influenced  by  the  rate  of  dividends  declared,  the  re- 
quirement that  additional  stock  shall  be  issued  at  a  premium 
seems  also  an  acknowledgment  that  dividends  may  be  paid 
on  the  par  of  the  stock  at  a  rate  in  excess  of  the  return  or- 
dinarily required  by  investors  for  the  use  of  their  mon^. 
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The  fact  that  thia  last  feature  of  the  law  has  been  preserved 
loDg  after  an  express  authority  was  granted  to  this  Board  to 
reduce  the  price  of  gaa  is  significant,  too,  of  a  legislative 
view  that  these  two  methods  of  regulation  are  not  incon- 
sistent This  body  of  legislation  is  plainly  designed  to  allow 
no  capital  stock  to  be  issued  save  for  physical  property  neces- 
sary for  proper  corporate  purposes,  to  beep  the  authorized 
increase  of  capital  stock  as  low  as  market  and  other  con- 
ditions warr^aut,  to  compel  publicity  of  corporate  affairs,  and, 
on  the  other  hand,  to  secure  the  community  from  the  waste- 
ful effects  of  competition  by  the  exclusion  of  others  from 
territory  already  adequately  and  efficiently  supplied,  and  to 
provide,  upon  complaint,  a  compulsory  reduction  in  price, 
and  so  to  create  a  status  favorable  to  low  rates  and  adequate 
service.  There  is  nothing  in  this  legislative  policy  which 
violates  or  countenances  the  violation  of  the  company's  con- 
stitutional right  to  "a  fair  return  upon  the  value  of  that 
which  it  employs  for  the  public  convenience." 

In  deciding  «  complaint  as  to  price,  the  Board  is  bound 
to  consider  all  the  facts  which  may  seem  to  have  a  bearing 
upon  the  company's  affairs  and  the  way  in  which  it  performs 
its  public  duty,  but  the  Board  is  not,  in  its  judgment,  in  the 
consideration  of  a  proper  return,  required  to  exclude  any 
property  of  the  company  necessary  for  the  welfare  of  the 
public  and  actually  used  therefor,  although  it  may  have  been 
provided  by  the  investment  therein  of  surplus  earnings  ac- 
cumulated in  past  years;  nor  is  it  required,  in  order  to  escape 
the  charge  to  confiscation,  to  ignore  the  company's  history, 
the  limitations,  legal  or  otherwise,  under  which  its  property 
has  been  acquired,  or,  in  effect,  to  capitalize  that  property 
upon  the  same  basis  as  if  it  had  reached  its  present  status 
under  different  conditions. 

In  view  of  the  fact  that  this  company  has  borrowed  its 
present  floating  debt  at  an  average  rate  not  exceeding  4^ 
per  cent,  and  stocks  of  successful  gas  companies  in  this 
State  are  continually  traded  in  on  nearly  as  favorable  basis, 
the  Board  is  clearly  of  the  opinion  that  the  allowance  of  a 
return  upon  the  total  investment  of  less  than  6  per  cent,  is 
not  subject  to  the  charge  of  confiscation.       |-   „„ji  Goc^Ic 
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The  Board  has  given,  so  far  as  it  is  aware,  carefol  attention 
to  all  of  the  facte  and  theories  urged  by  the  parties.  It  baa 
reached  its  conclusion  in  the  light  of  all  the  facta  and  con- 
siderations set  forth.  The  issue  is  the  reasonable  and  fair 
price,  and  the  soundness  of  the  Board's  decision  must  rest 
not  in  a  mathematical  demonstration  but  in  the  correctness 
of  the  Board's  judgment  upon  all  the  facts.  The  several 
valuations  set  forth  by  the  parties  with  such  "delusive  exacts 
ness,"  to  borrow  Mr.  Justice  Holmes'  recent  words,  shonld 
be  of  itself  sufficient  to  show  that  rate  making  has  not  yet 
achieved  the  position  of  an  exact  science.  The  Board  believes 
that  the  price  hereinafter  named  is  fair  and  reasonable,  and 
will  be  sofficient  to  cover  all  reasonable  operating  costs,  a 
reasonable  allowance  for  depreciation  and  a  fair  return  upon 
the  value  of  the  property  which  the  company  is  actually  and 
necessarily  employing  for  the  public  convenience. 

The  quality  of  service  was  not  an  issue  raised  by  the  com- 
plaints, but  considerable  stress  was  given  at  the  hearing  to 
the  actual  and  the  proper  gas  pressure,  candle-power  and 
purity,  the  city  claiming  that  by  reason  of  certain  practices 
of  the  present  management  the  recent  reductions  in  price 
had  not  correspondingly  benefited  consumers. 

It  appears  not  only  by  the  evidence  aubmitted  by  the  com- 
pany, but  by  the  Board's  tests,  that  the  company  has  been 
conforming  to  the  established  standards,  and  has  in  fact 
been  supplying  a  gas  of  parity  and  illuminating  power  above 
the  requirements  of  the  law.  The  criticism  about  pressure 
was  based  not  on  individual  complaints  of  poor  service,  but 
on  the  theory  that  the  pressure  should  not  exceed  one  and 
one-half  inches.  The  Board  had  occasion  in  1908  to  consider 
a  similar  claim  with  respect  to  a  company  somewhat  similarly 
located  so  far  as  the  topography  of  the  territory  supplied 
is  concerned.  It  reached  the  conclusion  in  that  case  that 
while  an  absolutely  uniform  pressure  that  would  enable  the 
customer  to  use  his  gas  under  the  most  efficient  and  economi- 
cal conditions  is  highly  desirable,  yet  that  in  most  cases  it  is 
not  wholly  practicable  without  an  expense  out  of  all  propor- 
tion to  the  benefltB  gained.  It  is,  however,  the  duty  of  the 
company  to  maintain  as  nearly  as  possible  such  a  pT«88nre  at 
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a  cQstomer's  service  aa  will  secure  to  him  reasonable  efBciency 
in  the  use  of  the  gas  he  buys,  and,  if  it  fails  to  do  so,  any  cus- 
tomer may  bring  this  fact  to  the  attention  of  the  Board,  which 
wUl  be  prepared  to  exercise  its  authority  to  correct  such  con- 
dition. 

The  Board  recommends  that  on  and  after  the  first  day  of 
February  nest,  the  net  price  for  gas  sold  by  The  Haverhill 
Gas  Ligbt  Company  shall  not  exceed  80  cente  a  thousand 
cubic  feet 
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Decided  February  7,  ipij. 

Reduction  of  Rate — Rate  of  Return — Surplus  Profits — Unearned 

Increment — Skill  and  Foresight — Profits  Due  to  Growth  of 

Community — Depreciation — Effect  of  New  Construction 

on  Rates — Interest  During  Construction. 

Upon  complaint  as  to  the  price  of  $1.10  per  tiiousaRd  feet  charged  for 
gas  by  The  Attleboro  Gas  Light  Company  Corporation,  it  appeared  that  on 
account  of  the  largely  increased  business,  new  works  were  to  be  tiuilt  at  a 
new  location  and  the  present  plant  abandoned. 

Held:  That,  although  it  is  everywhere  accepted  that  a  company  of  this 
character  is  entitled  to  a  reasonable  return  upon  the  value  of  the  prop- 
erty which  it  is  actively  and  necessarily  employing  for  the  public  convenience, 
nevertheless,  the  rate  which  constitutes  such  a  return  must  evidently  be 
affected  by  the  time,  place  and  conditions  under  which  the  question  arises; 
nor  is  there  any  generally  accepted  and  adequate  rule  by  which  the  value 
of  the  property  for  rate-making  purposes  must  be  determined. 

That,  where  a  iarge  percentage  of  the  plant  investment  appears  to  have 
been  procured  out  of  profits,  or  where  exceptionally  large  dividends  have 
been  declared,  a  suspicion  naturally  exists  that  prices  have  been  unreasonably 
high  and  a  belief  arises  that  the  consumer  has  therefore  acquired  some 
equitable  interest  in  the  surplus.  A  company's  surplus  is  commonly  based 
upon  managerial  skill  and  foresight,  needlessly  high  rates,  or  the  general 
prosperity  of  the  community,  or,  more  frequently,  upon  two  or  more  of 
these  combined. 

That  the  investment  out  of  profits  which  a  public  service  company  has 
been  able  to  make  solely  through  the  general  growth  of  the  community 
has  many  attributes  similar  to  the  unearned  increment  in  the  value  of  its 
real  estate,  upon  which  it  Is  not  entitled  to  a  return.  It  is  difficuU  to  see 
why  a  reasonable  rate  of  return,  based  upon  the  full  value  of  a  company's 
property,  should  not  be  affected  in  the  same  manner  by  that  portion  of 
the  investment  which  may  be  termed  the  unearned  increment  in  its  profits 
as  by  the  unearned  increment  of  value  in  its  real  estate.  In  other  words,  the 
reaiotiable  rate  of  return  upon  the  Company's  entire  investment  is  lower 
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where  an  appreciable  part  of  the  investment  is  derived  from  the  two  sourcet 
described,  than  where  it  is  derived  entirely  from  the  contributions  of  the 
shareholders. 

That  the  large  depredation  involved  in  the  part  of  the  plant  to  be  abandoned 
has  been  already  amply  provided  for  out  of  the  prices  heretofore  charged 
and  the  income  already  obtained  thereby.  Provision  in  any  future  price 
for  depredation  may  properly,  therefore,  be  largely  conhned  to  the  mains 
and  to  the  new  works  not  yet  built. 

That  the  time  likely  to  be  consumed  in  the  new  construction,  the  changes 
likely  to  occur  in  the  volume  of  the  business,  the  economies  available  through 
the  operation  of  the  new  plant,  all  affect  the  question  of  a  reasonable  return. 
Whether  the  funds  neessary  for  the  new  construction  be  obtained  through 
loans  or  by  the  issue  of  stock,  the  carrying  charges  for  the  new  investment 
should  be  met  out  of  income  and  provided  for  in  the  price  fixed,  otherwise, 
the  necessary  funds  might  not  be  readily  obtained. 

That  a  charge  of  $1  per  thousand  feet  is  suffident  to  yield,  in  addition 
to.  reasonable  operating  expenses,  a  suitable  allowance  for  depredation  and 
ii  reasonable  return  upon  the  value  of  the  property  activel;  and  necessarily 
employed  for  the  public  convenience.* 

This  is  a  complaint  in  writing,  under  section  34  of  chapter 
121  of  the  Revised  Laws,  by  the  selectmen  of  the  town  of 
Attleborough,  of  the  price  of  gas  sold  and  delivered  by  The 
Attleboro  Gas  Light  Company  Corporation. 

After  due  notice,  public  hearings,  as  required  by  law,  were 
held  in  Attleborough,  at  which  the  selectmen  and  the  com- 
pany were  represented  by  counsel. 

On  July  1,  1911,  in  response  to  a  request  of  the  selectmen, 
tlie  company  reduced  its  maximum  net  price  from  fl.20  to 
11.10  per  thousand  cubic  feet;  but  the  selectmen  were  not 
satisfied  with  this  reduction,  and  instituted  this  complaint, 
which  is  the  first  proceeding  of  this  kind  brought  against 
this  company  since  the  Board  was  established. 

The  company  was  organized  in  1898  under  the  general 
law,  and  on  Jan.  1, 1899,  took  over  the  property  and  business 
of  an  unincorporated  association  which  since  1867  had  con- 
ducted the  gas  business  in  Attleborough.  Its  original  capital 
stock,  of  the  par  value  of  |46,400,  which  was  the  same  as 
that  of  the  association  which  it  succeeded,  was  issued  with 
the  approval  of  this  Board,  as  required,  by  law.  In  1906,  to 
provide  for  the  cost  of  certain  additions  to  plant,  it  was 
autliorized  to  increase  its  capital  stock  by  the  issue  of  116 
shares,  each  of  the  par  value  of  f  100,  at  the  price  then  fixed 
of  y225  a  share,  yielding  in  all  the  sum  of  f  26,100, 
♦Editor's  headnote.  .--  t 
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The  company  began  in  1899  with  a  maximnia  net  price  <rf 

■    (L50  a  Oiousand ;  this  was  reduced  to  f  1.40  in  1903,  {1-30  in 

1906, 11.20  in  1910  and  to  tlie  price  already  noted  in  1911. 

Its  output  has  increased  from  15,346,000  cubic  feet  in  1899 

to  57,326,000  in  the  year  ending  June  30,  1912. 

The  leading  industry  in  the  town  is  the  manufacture  of 
jewelry  whose  processes  make  a  liberal  use  of  gas,  giving  a 
steadiness  of  consumption  which  is  of  great  value  to  the 
company  and  has  materially  contributed  to  its  prosperity. 
The  town  of  Attleboroogh  had  a  population  in  1900  of  11,335 
and  in  1910  of  16,215,  and,  although  the  company's  distribu- 
tioa  has  been  practically  confined  to  the  largest  village,  the 
Bales  per  capita  of  the  entire  town  have  more  than  doubled 
during  the  decade. 

The  company's  works  occupy  a  tract  of  land  containing 
nearly  two  and  one-half  acres  near  the  mercantile  and  manu- 
facturing center  of  the  town,  not  far  from  the  railroad,  but 
vithoat  any  track  connection  therewith.  A  portion  of  this 
land  not  required  for  the  gas  business  has  been  rented  to 
persons  who  have  erected  dwellings  and  shops  thereon.  The 
company  also  owns  a  tract  of  vacant  land  on  the  outskirts  of 
the  village,  between  the  railroad  and  Ten  Mile  River,  contain- 
ing about  six  and  one-half  acres,  purchased  in  1905  with  a 
view  of  ultimately  locating  the  works  there. 

The  old  association,  which  for  so  many  years  under  the 
name  of  the  Attleboro  Gas  Light  Company  carried  on  the 
business  as  the  predecessor  of  the  present  corporation,  was 
ni^nized  in  1859,  and  took  over  the  property  and  business 
of  a  company  earlier  organized  which  had  become  bankrupt. 
It  began  with  a  capital  stock  of  f  6,000,  very  soon  increased 
to  111.600,  which  was  further  increased  in  1886  to  |23,200 
and  in  1889  to  $46,400.  A  i>art  of  this  capital  increase  was 
made  through  a  stock  dividend,  which,  in  an  unincorporated 
association,  was  not  specifically  forbidden  by  statute. 

Since  January,  1899,  although  deductions  amounting  to 
137,732  have  been  made  through  charges  to  depreciation,  its 
books  show  a  net  increase  in  plant  value,  on  account  of  ex- 
penditures for  additions,  of  f89,682,  or  $63,582  in  excess  of 
the  amount  realized  from  the  additional  capital  stock.    Its 
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current  asaete  bare  also  iQcreaeed  by  fl7,655,  and  on  Jane 
30,  1912,  the  book  value  of  its  plant  was  |157,872.89,  with 
current  assets  of  ?35,759.47,  or  a  total  of  |193,122.36,  against 
which  it  had  ontstanding  no  liabilities  other  than  its  capital 
stock.  During  this  period  it  has  paid  regularly  annual 
dividends  of  12  per  cent.,  and  in  1910  an  extra  dividend  of 
10  per  cent.,  claimed  to  represent  income  accumulated  during 
'several  years  from  certain  portions  of  land  owned  by  the 
company,  not  ased  in  its  business,  and  leased  to  others. 

The  new  corporation  being  so  closely  identified  with  the  old 
association  that  the  two  constituted  virtually  one  continuous 
concern,  the  features  of  their,  financial  history  to  which  ref- 
erence has  been  made  led  in  the  hearing  to  a  consideration 
at  some  length  of  the  (]uestion  of  a  reasonable  return.  The 
proposition  so  clearly  stated  by  the  federal  Supreme  Court 
that  a  company  of  this  character  is  entitled  to  a  reasonable 
return  upon  the  value  of  the  property  which  it  is  actively 
and  necessarily  employing  for  the  public  convenience  has 
been  everywhere  accepted  as  just  and  reasonable.  For  funda- 
mental reasons  no  statement  of  equal  authority  has  been 
laid  down  as  to  the  amount,  rate  or  percentage  which  con- 
stitutes such  return,  since  it  must  evidently  be  affected  by 
the  time,  place  and  conditions  under  which  the  question  arises. 
Neither,  so  far  as  we  are  aware,  is  there  any  generally  ac- 
cepted and  adequate  rule  by  which  the  value  of  the  property 
for  this  purpose  must  be  determined. 

Since  a  company  must  make  rates  in  advance,  in  attempt- 
ing to  provide  for  dividends  and  a  reasonable  strengthening 
surplus,  it  is  impossible  to  see  clearly  and  with  certainty  at 
the  time  what  the  company's  business  may  develop.  Surplus 
earnings  so  obtained  have,  however,  quite  different  charac- 
teristics from  those  where  rates  are  made  in  advance  for  the 
express  purpose  of  providing  out  of  profits  plant  investment 
which  otherwise  would  come  from  the  contribution  of  the 
shareholders.  A  prudent  management  will  seldom  distribute 
in  dividends  all  of  a  company's  apparent  profits.  Where  in 
a  brief  term  of  years  a  large  percentage  of  the  plant  invest- 
ment appears  to  have  been  procured  out  of  profits,  or  ex- 
ceptionally large  dividends  have  been  declared,  a  saspicion 
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natnrall;  exists  that  prices  have  been  unreasonably  high, 
and  a  belief  arises  that  the  consumer  has  therefore  acquired 
some  equitable  interest  in  such  surplus. 

Where  a  company  performs  a  public  service  with  a  proper 
conception  of  its  public  doty,  surpluses  of  this  character 
are  not  likely  to  develop.  While  an  investment  made  for  the 
public  benefit  may  prove  of  public  advantage  fromi  whatever 
source  it  is  derived,  no  company  ought  to  prc^t  by  conduct 
based  upon  a  false  notion  of  its  public  relations.  These  state- 
ments must  of  course  be  taben  as  applying  to  an  actual  and 
not  a  merely  apparent  surplus,  although  this  distinction  can 
often  be  correctly  made  only  by  a  thorough  knowledge  of 
the  company's  affairs.  While  such  surplus  may  be  due  in 
some  measure  to  skill  and  foresight  in  the  management,  it 
may  be  and  often  is  due  in  part  to  the  general  growth  and 
prosperity  of  the  community  in  which  the  company  is  located. 
The  value  of  the  former  to  the  community  may  well  be 
liberally  recognized,  but  some  recognition  of  the  latter  may 
with  equal  justice  be  accorded  the  public.  This  company 
has  grown  and  prospered  along  with  and  in  large  measure 
because  of  the  growth  of  the  community  in  which  it  is  located. 
While  it  has  been  prudently  and  skillfully  managed,  its 
officers  would  doubtless  concede  that  a  portion  of  its  pros- 
perity is  clearly  the  outcome  of  the  prosperity  of  the  town 
in  which  it  is  located. 

There  is  a  growing  recognition  of  the  truth  of  the  proposi- 
tion that  a  public-service  company  is  not  entitled  to  a  return 
upon  the  unearned  increment  In  value  of  its  real  estate,  but 
investment  out  of  profits  which  it  has  been  able  to  make 
solely  through  the  general  growth  of  the  community  which 
it  serves  has  many  similar  attributes.  It  will  commonly  be 
fonnd  that  a  company's  surplus  is  based  on  managerial  skill 
and  foresight,  needlessly  high  rates  or  the  general  prosperity 
of  the  community,  or,  more  frequently,  to  two  or  more  of 
these  combined;  and  while  it  may  be  difficult  to  determine 
what  proportion  Is  justly  attributable  to  any  one  of  these 
causes,  there  can  be  little  question  that  the  general  growth  of 
the  community  is  an  important  factor.  Whether  because  of  a 
recognition  of  this  principle  or  due  to  some  other,  it  has  been 
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unlawful  for  many  years  in  this  Btate  for  a  corporation  of 
this  class  to  represent  its  surplus  in  new  capital  by  a  stock 
dividend.  It  is  difficult  to  see  why  the  reasonable  amount  of 
return  or  the  reasonable  rate  of  return  based  upon  the  full 
value  of  the  company's  property  should  not  be  affected  in 
the  same  manner  by  that  portion  of  the  iuTestment  made  from 
what  may  be  termed  the  unearned  increment  in  its  profits 
as  by  the  unearned  increment  of  value  in  its  real  estate ;  in 
other  words,  the  reasonable  rate  of  return  upon  a  company's 
entire  investment  is  lower  where  an  appreciable  part  is. 
derived  from  the  two  sources  described  than  where  it  is 
entirely  derived  from  the  contributions  of  the  shareholders  in 
their  payments  for  its  stock. 

A  reasonable  and  fair  provision  for  depreciation  is  a  matter 
of  so  much  importance  that  the  Board  has  given  special 
consideration  to  the  claim  of  the  company  that  4  per  cent, 
upon  its  entire  plant  ought  to  be  allowed  for  this  item.  Tak- 
""  inirthe  total  valuation  of  the  company's  plant  as  shown  upon 
its  books,  and  which,  in  view  of  the  company's  methods  of 
accoonting,  may  not  be  an  unreasonable  Agnre,  we  find  thaf 
this  may  be  divided  into  four  items:  land,  mains,  meters 
and  other  structures. .  In  a  growing  commanity  like  Attle- 
borough,  land  centrally  located,  like  that  of  this  company, 
can  hardly  be  considered  as  depreciating  at  an  annual  rate  of 
4  per  cent.  There  are  indications  in  the  company's  records 
and  accounts'  that  it  has  materially  increased  In  valne  since 
it  was  purchased.  In  view  of  the  well-known  long  life  of 
cast-iron  mains,  there  seems  to  be  a  general  concensus  of 
engineering  opinion  that,  where  soch  mains  are  kept  in 
proper  repair,  a  depreciation  allowance  of  less  than  4  per 
cent  is  ample  for  that  part  of  the  company's  plant  Liberal 
provision  for  renewal  of  meters  condemned  or  otherwise 
lost,  as  well  as  ordinary  repairs,  has  been  provided  for 
throngh  operating  costs.  If  the  works  are  to  be  bailt  on  a 
new  location  and  the  present  plant  or  works  abandoned,  de- 
preciation of  that  portion  of  the  company's  Investment  will 
be  rapid  and  complete.  Even  then  the  fair  valne  of  the  re- 
maining plant  will  substantially  exceed  all  the  investment 
made  by  the  stockholders.    It  is  therefore  diflScult  to  see  why 
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the  large  depreciation  now  impending  of  this  part  of  the 
plant  has  not  already  been  amply  provided  for  out  of  the 
prices  heretofore  charged  and  the  income'  already  obtained 
thereby.  PrOYlsion  in  any  future  price  for  depreciation  made 
onder  the  conditione  now  prevailing  in  this  company  may 
properly,  therefore,  be  largely  confined  to  the  mains  and  the 
new  works  not  yet  built 

In  1905,  when  the  six  and  a  half  acre  tract  already  men- 
tioned was  bought,  it  was  plainly  intended  for  a  new  location 
for  the  gas  works.  The  records  of  the  corporation  show  that, 
after  a  pretty  careful  study  of  all  the  questions  involved, 
the  directors  decided  at  that  time  that  it  would  be  advisable 
thereafter  to  limit  the  expenditure  upon  the  works  in  their 
present  location  by  their  opinion  that  when  a  consumption 
of  50,000,000  feet  annually  should  be  attained  the  works 
could  no  longer  be  economically  operated  on  the  land  then 
owned,  and  it  would  be  necessury  to  remove  them  to  a  more 
favorable  location.  For  this  reason  the  six  and  a  half  acre 
tract  was  immediately  bought  The  annual  sales  at  that 
time  were  about  25,500,000  feet.  The  50,000,000  output  has 
been  attained  during  the  pendency  of  this  petition,  earlier, 
doubtless,  than  was  originally  anticipated  by  the  directors. 
Under  existing  conditions  it  is  doubtful  if  the  business  can 
be  conducted  at  the  present  works  with  that  economy  which 
the  public  interest  requires. 

Plans  for  the  new  works  and  estimates  of  their  probable 
cost  have  been  made.  In  view  of  the  economies  to  be  ulti- 
mately obtained,  it  is  for  the  advantage  of  the  public  and  the 
company  that  in  the  construction  of  these  works  suitable 
provision  for  the  future  be  made,  and  that  their  capacity 
should  exceed  present  demands.  The  estimated  cost  for  this 
new  construction  is  about  |250,000,  or  more  than  four  times 
the  present  capital  stock.  The  actual  cost  may  be  more  or 
less  than  this  amonnt  Whether  the  funds  necessary  for  the 
purpose  be  obtained  throngh  loans  or  an  issue  of  stock,  the 
carrying  charges  for  the  new  investment  should  be  met  out 
of  income.  Unless  provision  for  this  Is  made  in  the  price, 
the  necessary  funds  may  not  readily  be  obtained. 
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ConditionH  like  these  are  forced  upon  nearly  all  companies, 
developing,  however,  only  at  long  intervals,  but  while  their 
influence  is  felt,  the  problem  of  a  reasonable  and  fair  rate  is 
surrounded  with  unusual  difficulties.  The  time  likely  to  be 
consumed  in  the  new  construction,  the  changes  litely  to  occur 
in  the  volume  of  the  business,  the  economies  available  through 
the  operation  of  the  new  plant,  all  to  a  degree  uncertain  in 
their  character,  affect  the  question  and  must  be  carefully 
considered. 

■  In  the  determination  of  the  price  but  little  consideration 
has  been  given  to  the  claim  that  the  pay  of  certain  officers 
of  the  company  might  be  reduced  to  secure  the  reduction ; 
other  more  important  questions  have  engrossed  the  Board's 
attention.  A  study  of  the  company's  history,  as  revealed 
in  its  corporate  records,  indicates  that  its  affairs  have  been 
managed  with  fidelity,  economy  and  integrity,  and  that  there 
is  no  sufficient  reason  to  assume  that  the  public  has  suffered 
from  extravagance  of  any  kind.  Notwithstanding  the  fact 
that  stock  dividends  to  a  certain  extent  may  have  been  made 
when  such  practices  were  not  uncommon,  and  at  a  time 
when  they  were  not  forbidden  by  law,  its  capital  in  propor- 
tion to  its  business  ranks  lowest  of  the  gas  companies  in  the 
State.  In  other  words,  it  requires  a  smaller  portion  of  its 
price  to  pay  the  same  rate  of  dividends  than  any  other  com- 
pany— a  fact  contributing  in  a  marked  degree  to  its  ability 
to  maintain  the  price  named. 

The  Board  believes  that  the  price  hereinafter  named  is 
sufficient  to  yield,  in  addition  to  reasonable  operating  ex- 
penses, a  suitable  allowance  for  depreciation  and  a  reasonable 
return  upon  the  value  of  the  property  actively  and  necessarily 
employed  for  the  public  convenience. 

A  portion  of  the  hearings  was  devoted  to  a  criticism  of  the 
pressure  maintained  by  the  company,  and  its  method  of  en- 
riching and  purifying  its  gas.  These  questions  may  in- 
directly affect  the  value  of  the  gas  and  are  therefore  of  some 
importance  to  coneumers.  The  gas  supplied  by  the  company, 
however,  conforms  to  the  established  legal  standards,  and 
there  is  nothing  in  the  pressures  generally  maintained  which 
is  abnormal,  or  likely,  in  the  Board's  opinion,  to  wort  to  the 
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disadvantage  of  a  consumer  who  is  reasonably  carefnl  in  the 
nse  and  adjustment  of  his  gaB-cousnming  devices.  It  is  the 
dnty  of  the  company  to  secure  and  maintain  a  reasonably 
even  and  moderate  pressure  throughout  its  mains,  and  if 
it  fails  to  do  so,  any  customer  may  bring  the  fact  to  the  at- 
tention of  the  Board  and  have  his  complaint  promptly  con- 
sidered. 

The  Board  recommends  that  on  and  after  the  flrst  day  of 
March  next  the  net  price  for  gas  supplied  by  The  Attleboro 
Qas  Light  Company  Corporation  shall  not  exceed  fl  a  thou- 
sand feet 
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Board  of  Public  Utility  Commissioners. 

In  tbb  Matter  of  Hbabino  as  to  Wbkihbb  thb  Existing 

SOHBUULB  OF  BaTBS  OF  THB  PUBLIC   SBfiVlOH  GaS  COM- 
FANY;  FOB  GASj  IS  JuST  AND  BBASONABLK 
Decided  December  s6,  1912. 
ABSTRACT  OF  THB  KBPOBT, 

The  Board  determiaes  the  existing  rate  of  $1.10  per  thousand  cubic  feet  of 
gas  with  a  discount  of  10  cents  per  thousand  cubic  feet  for  prompt  payment 
to  be  unjust  and  unreasonable. 

It  fixes  in  place  of  the  rate  of  |l.iO  per  thousand  cubic  feet,  with  a  discount 
of  10  cents  per  thousand  cubic  feet  for  prompt  payment,  a  charge  of  90  centi 
per  thousand  cubic  feet  to  be  just  and  reasonable  and  requires  the  Company 
to  put  such  charge  into  effect  in  the  "Passaic  Division"  on  and  after  Febru- 
ary  1.1913.  ■        '  ^i;^ 

The  municipalities  included  in  the  "Passaic  Division"  and  affected  by  the 
order  of  the  Board  are  the  cities  of  Paterson  and  Passaic,  Acquackanonk 
Township,  Hawthorne  Borough,  Saddle  River  Township,  Prospect  Park  Bor- 
ough, Haledtm  Borough,  Garfield  Borough,  Lodi  Borough,  Nutley  Town, 
Little  Falls  Township,  Ridgewood  Village,  Qen  Rock  Borough,  WalKngton 
Borough  and  Totowa  BorouglL 

The  Board's  Recomniendatioiis. 

The  Board  recommends  that  the  Company  set  the  same  reduced  rate  of  90 
cents  per  thousand  cubic  feet  throughout  all  of  the  other  divbions  of  tile 
State,  where  now  it  is  exacting  the  rate  of  $1,00  net  per  thousand  cubic  feet 

It  makes  this  recommendation  as  to  territory  not  embraced  in  the  "Passaic 
Division"  because  under  the  statute  it  can  only  issue  an  order  fixing  rates 
"after  hearing,  upon  notice." 

It  is  also  recommended  that  the  schedule  for  quantitative  discounts  be  read- 
justed in  accordance  with  the  above  rate  of  90  cents  per  thousand  cubic 
feet 

Rejects  Company'B  Proposition. 

At  the  outset  of  the  proceeding  initiated  by  the  Board,  the  Public  Service 
Gas  Company  and  Public  Service  Electric  Company  submitted  a  proposition 
to  the  Board.  This  proposition  contemplated  in  the  case  of  the  Gas  Company 
the  putting  into  operation  a  uniform  flat  rate  of  $1.00  as  of  January  1st, 
1912,  and  on  January  1st,  1914,  the  reduction  of  this  rate  to  95  cents  and  on 
January  1st,  1916,  the  further  reduction  to  90  cents.  It  further  contemplated 
m  the  case  of  the  Electric  Company  as  of  January  1st,  1912,  the  adoption  of 
the  same  schedule  of  discounts  from  the  base  rates  put  into  effect  in  New 
York  by  the  Edison  Company. 
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The  propositioa  vu  submitted  as  an  entirety  with  r^ard  to  the  two  prop- 
erties— gas  and  dectric 

The  Board  did  not  aa  upon  the  proposition  because  it  tied  up  two  rates, 
one  for  gas  and  the  otiier  for  electtictty,  having  do  relation,  and  because  to 
accede  to  it  meant  the  fixing,  without  investigation,  of  rates  for  a  period  of 
five  yean. 

Value  of  Tangible  Property- 
The  Board  finds  the  value  of  the  tangible  property  of  the  Company  io  the 
Passaic  Division,  as  of  October  1st,  1911,  to  be, 

Und  $   111,160 

Manufacturing  plant  1,161,550 

Distributing  system  ^465,270 

Working  capital  25(M)00 

$3,987^ 
Leu  sum  required  to  adjust  figures  to  July  1,  1911 62,000 

$34^5,980 
Less  depredation  200,980 


$3,725,00 

For  these  items  a  value  of  $5,818,940  was  claimed  by  the  company. 
Value  of  Intangible  Property. 

The  Board  allows  for  organization,  franchises,  cost  of  establishing  business, 
etc,  $l,025.00a 

The  Company  claimed  allowance  for  these  items  in  the  sum  of  $3,090,551. 
TotaJ  Val«. 

The  total  value  as  found  by  the  Board  is  $4,750,000. 

The  total  value  as  claimed  by  the  Company  was  $8,909,491. 
No  AUowance  for  "Good  WilL" 

No  allowance  is  made  for  good  wilL  It  seems  well  settled  that  where  a 
particular  service  is  furnished  by  only  one  Company  within  a  given  area,  the 
option  of  patronizing  a  rival  public  concern  is  absent;  and  that  under  such 
circumstances,  good  will,  or  the  value  of  voluntary  patronage  where  a  com* 
peting  service  is  available,  does  not  exist 

"Going  Concern  Value"  Allowed. 

However  the  various  conceptions  of  "Going  Concern  Value"  may  fail  of 
precise  coiacidence,  they  all  have  a  common  core.  This  is  the  value  a  utility 
property  bas,  or  may  have,  over  and  above  the  value  of  its  tangible  belongings. 

la  this  connection  the  Board  puts  two  questions.  ''First,  can  a  public 
utility  have  any  excess  in  value  over  and  above  the  value  of  its  tangible 
belongings?  This  moreover  presupposes  that  the  excess  value,  if  any,  is 
wholly  distinct  from  any  capitalized  earning  power  predicated  on  a  future 
Ktting  of  the  base  upon  which  public  utilities  are  entitled  to  earn  a  fair 
return?" 

To  t^  question  the  Board  answers,  there  is  such  a  thing  as  "going 
concern  Talue;"  "a  plant  with  a  business  attached  has  a  val^e  greater  than 
the  value  of  the  mere  plant  without  the  business  attached,"  and  concludes, 
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"the  'going  concern  value'  will  then  be  largely  represented  tiy  the  cost  of 
fleveloping  the  business  as  distinct  from  the  cost  of  securing  the  .physical 
structure." 

Next  the  Board  puts  the  question;  "In  case  it  transpires  that  such  excess 
value,  known  as  'going  concern  value'  exists,  and  in  case  the  costs  involved 
in  the  acquisition  of  such  value  have  been  met  out  of  rates  exacted  from  con- 
sumers, should  such  excess  value,  tnown  as  'going  concern  value'  enter  into 
the  base  upon  which  public  utilities  are  entitled  to  a  fair  return?" 

This  question,  too,  the  Board  answers  in  the  affirmative  so  far  as  it  does 
not  appear  that  the  rates  exacted  from  consumers  were  legally  challenged. 
"We  see  no  escape  from  the  necessity  of  recognizing  the  intangible  property 
designated  as  'going  concern  value,'  as  well  as  actual  physical  structures 
similarly  obtained  as  constituting  part  of  the  present  lawful  possessions  of 
a  public  utility,  even  though  both  these  tangible  and  intangible  values  were 
built  up  in  the  past  out  of  rates  exacted  from  consumers,  it  being  always 
assumed  that  the  rates  exacted  were  not  legally  assailed  or  assailable."  •  •  • 
"The  Jiusiness  thus  acquired  must  be  regarded  as  a  legitimate  part  of  the 
property  of  the  Company.  We  cannot  equitably  project  back  into  the  un- 
regulated past  a  norm  of  prices  that  might  to-day  be  regarded  as  fair  and 
adequate  and  assume  that  actual  rates  exacted  in  the  past,  insofar  as  they 
exceed  what  are  now  deemed  fair,  have  not  lawfully  become  the  property  of 
the  Company.  If  these  high  rales  in  the  past  have  been  employed  hy  the 
Company  to  acquire  intangible  property  in  the  shape  of  extensive  patronage, 
that  expectation  of  patronage  is  theirs,  and  on  its  fair  value  the  Company 
i£  entitled  to  a  return.  It.  may  or  may  not  be  a  subject  of  regret  that 
regulation  was  so  long  deferred;  but  deferred  regulation  is  no  excuse  for 
refusing  at  present  to  allow  a  fair  return  upon  what  is  the  lawful  property 
of  the  Company." 

Company's  Contention  as  to  Value  of  FrmnchisM  Denied. 

The  Company  claimed  allowance  of  $1,392,235  as  the  value  of  its  franchises. 

This  claim  the  Board  denied. 

The  Board  finds  the  value  of  all  intangible  property  of  the  Company,  in- 
cluding franchises,  to  be  $1,025,000,  and  says: 

"It  is  the  public  policy  of  the  State  of  New  Jersey  at  present  not  to 
allow  the  capitalization  of  franchises  for  an  amount  in  excess  of  the  actual 
cost  involved  in  obtaining  said  franchises.  That  this  is  a  wise  and  equitable 
policy  we  think  is  incontestable.  One  of  the  characteristic  features  of  a 
public  utility  such  as  a  gas  company  is  that  it  does  not  possess  and  ordinarily 
cannot  afFord  ta  purchase  the  land  requisite  for  the  location  of  its  distrib- 
uting apparatus.  When  'by  its  secondary  franchises  such  permits  to  locate 
are  granted  to  a  company  without  other  expense  than  the  necessary  business 
and  legal  costs  of  securing  municipal  consents,  it  seems  unthinkable,  as  a 
matter  of  equity  and  public  policy,  that  the  easements  gratuitously  granted 
should  be  made  the  basis  for  an  additional  charge  to  be  imposed  upon  the 
grantor."  The  Board  further  says ;  "It  is  quite  obvious  that  our  finding  as 
to  the  total  amount  of  intangible  property  ($1,025,000)  is  tantamount  to 
including  the  franchises  of  the  Company  at  a  moderate  rating — at  a  value 
comparable  with  the  cost  of  obtaining  these  or  similar  franchises.  It  amounts 
therefore  to  a  practical  denial  of  the  Company's  contention  as  to  the  value 
of  its  franchises.    The  figures  claimed  for  the  franchises  by  the  Company 
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of  $1,392,235,  conaiderably  excfcds  our  appraisal  of  the  Company's  entire 
intangiUe  fiTOfOtj" 

8«ciiritka  Inoed  in  Htrgcr  Not  Prefer  Bwia  for  Ratu. 

The  Company  contended  before  the  Board  that  the  par  value  of  securities 
originatiiig  in  the  merger  of  six  different  gas  and  deOric  coikcerns  in  this 
district  in  1899  determine  an  amount  bdow  which  the  Board's  aKgiegate 
valuation  couk)  not  fail.    Tins  contention  is  expressly  denied  by  the  Board. 

In  the  consohdation  of  the  six  gas  and  electric  companies  creating  The 
PatersMi  &  Passaic  Gas  &  Electric  Company  in  1899,  the  capitalization  of 
the  btter  company  was  fixed  at  $5,000,000  in  stock  and  a  like  amount  in 
bonds.  Of  this,  ^proximatdy  all  of  the  stock  and  $4,100>000  of  tbe  bonds 
were  used  in  effecting  the  consolidation. 

The  Board  finds  that  the  capitalization  resulting  from  the  consolidation 
was  in  excess  of  the  real  assets. 

"Over  and  above  $2,224,100  issued  to  The  United  Gas  Improvement  Com- 
pany for  'sundry  claims  and  franchises,'  the  excess  of  par  value  of  stock  and 
bcHtds  issued  over  the  par  value  of  stock  and  bonds  received  was  $3,893,691. 
While  no  evidence  of  the  value  of  the  'sundry  claims  and  franchises'  of  the 
U.  G.  1.  Co.  was  produced,  yet  as  the  Company  .under  the  arrangement  re- 
ceived in  bonds  $764,000  it  may  perhaps  be  surmised  that  not  all  of  the 
$1,460,100  in  stock  received  by  that  Company  was  represented  by  their  extant 
property  of  an  equivalent  value.  If  this  stock  was  all  btwns,  and  if  the 
excess  in  securities  received  by  the  six  merging  companies  was  similarly 
bonus,  it  would  seem  that  the  consohdation  involved  a  total  of  $5,353,791  in 
securities  based  on  antidpation  rather  than  of  solid  assets;  and  of  the 
ca^talitation  here  involved  it  is  agreed  that  approximately  two-thirds  are 
applicable  to  the  gas  properties." 

The  lease  of  1903  of  The  Faterson  &  Passaic  Gas  &  Electric  Company  to  the 
Public  Service  Corporation  provided  for  payment  as  rental  of  interest  on  the 
bonded  debt,  and  an  amount  equivalent  to  dividends  on  the  stock  of  The 
Paterson  &  Passaic  Gas  &  Electric  Company  for  the  first  year  of  1^  per 
cent,  for  the  second  of  2  per  cent,  and  for  each  subsequent  year  of  an  addi- 
tional half  per  cent,  until  eventually  5  per  cent  was  reached. 

If,  at  the  time  of  the  lease,  the  property  taken  over  by  the  Public  Service 
Corporation  in  excess  of  the  bonded  indebtedness  was  represented  by  assets 
of  value  equivalent  to  the  stock  created  by  the  consohdation,  why  was  so 
low  a  return  accepted  by  the  constituent  companies,  or  how  was  the  Public 
Service  Corporation  able  to  induce  the  lessors  to  accept  so  meagre  a  return 
as  rental  upon  the  stock  of  the  newly  created  company? 

The  later  lease  of  The  Ridgewood  Company  to  The  Public  Service  Gas  Com- 
pany, while  guaranteeing  five  per  cent  on  the  bonds  guaranteed  only  two 
per  cent  on  the  stock. 

The  dedsion  states  the  claim  of  the  Company  to  be  that  whatever  the 
predse  amount  of  water  that  was  injected  into  securities  resulting  from  the 
consolidation,  yet  that,  since  the  securities  were  issued  under  due  form  of 
law,  are  widdy  scattered  "and  people  have  paid  for  them  in  honest  money," 
the  Board,  while  it  should  not  allow  any  rate  like  ten  per  cent,  thereon, 
should  "stamp  five  per  cent  on  the  bonds  and  five  per  cent  on  the  stock" 
and  treat  the  money  bdiind  that  (t.  e.,  cash  subsequently  invested  in-die  pron- 
erty)  as  "genuine  money-"  i .  CjOO^IC 
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To  this  cUim  the  Board,  adopting  the  language  of  Sntrth  n.  Aim%  US 
U.  S.  466,  answers  that  if  a  utility  corporation  has  bonded  its  proper^  for 
an  amount  which  exceeds  its  fair  valu<^  or  if  its  offltaiitation  it  largely 
fictitious,  it  may  not  impose  upon  the  public  the  burden  of  such  increased 
rates  as  may  be  required  for  the  purpose  of  realizing  profits  upon  such  ex- 
cessive valuation  or  fictitious  capitalization. 

Both  at  common  kw  and  now  in  this  State  by  statute  a  public  utility 
assumes  the  responsibilities  of  fumisbing  safe,  proper  and  adequate  service 
at  reasonable  rates  and  undertakes  its  business  with  the  explicit  kaowfetlgc 
of  the  State's  right  and  power  to  set  reasonable  rates.    Any  capitalization 
it  effects  is  effected  subject  to  the  State's  reserved  power  in  the  premises 
it  cannot  plead  its  capitaiixation  nor  any  contracts  it  may  have  nnderukai 
as  barring  the  State's  exercise  of  its  power  as  to  rates.    When  moreover  the 
capitalization,  albeit  legal,  is  demonstrably  in  excess  of  the  value  of  its  assets 
at  the  time  of  capitalization,  the  public  utility  cannot  cite  its  unchallenged 
capitalization  as  a  bar  to  the  State's  exercise  of  inherent  prerogative. 
Kate  of  Retum. 
The  Board  does  not  go  on  record  as  favoring  any  particular  rate  of  rctuiu 
applicable  to  all  cases.     The  return  must  be  sufficient  to  attract  the  large 
amount  of  capital  required  each  year  in  making  the  additions  and  extensioni 
to  plant  and  distribution  system  which  the  growth  in  communities  demandi. 
The  price  fixed,  90c  per  thousand  cubic  feet,  will  afford  a  return  of  ap- 
proximately 8%  on  the  value  of  the  property  as  found  by  the  Board 
General  Efficiencf  Good. 
The  Board  finds  that  the  general  efficiency  of  the  G>mpany  is  at  kast  as 
good,  and  probably  better,  than  the  average  of  the  companies  with  which 
comparisons  have  been  made. 

Chronologjr. 
1911. 

Jime  9tb.  Complaint  by  Mayor  Andrew  F.  McBride,  of  Paterson,  re- 

lating to  gas,  electric,  water,  trolley  and  railroad  eoanmi- 

tation  rates. 

Squration  of  complaint  required  by  Board. 
July  25tb.  Resolution  calling  for  hearing  "As  to  whether  the  existtng 

schedule  of  rates  of  Public  Service  Gas  Company  for  gas 

is  just  and  reasonable." 

Petition  of  City  of  Passaic  for  inquiry  as  to  gas  rates  filed. 

Motion  entered  outlining  an  inventory  of  statements  to  be 

filed  by  Company. 

Proposition  of  Company  submitted  to  Board. 

Forstall  and  Robison  engaged  by  Board  to  make  inveotray 

and  appraisal  of  the  property  in  Passaic  Divisim. 


August  IsL 
August  15th. 
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Jaoiuiy  3rd.  Taking  of  tetUmoiiT  begun. 

September  ISlb.      Taldng  of  testinxHij  concluded. 
October  11-lZ        Oral  argument  b^wi  and  concluded. 

Transcript  of  testimony  2^1  pages,  not  including  exhibits. 
Appearing  before  the  Board  as  Cotuud. 
For  tlie  Board,  Frank  H.  Sommer. 
For  the  Company,  Tbomas  N,  McCarter,  Frank  Bergen, 
L.  D.  H.  Gilnour,  E.  A.  AnnstroDg. 
For  Paterson,  Thomas  F.  McCran,  Edward  F.  Uerrey. 
For  Passaic  George  L.  Record,  Albert  0.  Miller,  Jr. 
Engineers  making  inventory  and  apptsiaals. 
For  Board,  ForstaH  &  Robison,  Pfailander  BetM. 
For  Company,  William  W.  Randolph. 
Accountant  employed  by  Board,  Marrin  Scudder. 
Representing  cities  as  Expert  Adviser,  Professor  Edward 
W.  Bemis. 

EEPOBT. 

The  inquiry  into  the  reasonablenesa  of  gas  rates  cliarged  b; 
Public  Service  Oaa  Companj  in  the  Passaic  Division  dates 
back  to  a  letter  written  by  Mayor  Andrew  F.  McBride  of 
Paterson  to  this  Board.  This  letter  was  dated  June  9th,  1911. 
It  requested  the  Board  to  investigate  rates  cliarged  for  gas 
and  electricity  in  Paterson  by  the  Pnblic  Service  Gas  and 
Pablic  Service  Electric  Companies,  and  it  requested  a  similar 
investigation  of  rates  charged  for  water  by  the  Passaic  Water 
Company,  and  also  of  trolley  fares  charged  by  the  Public 
Service  Railway  Company.  It  also  requested  an  investigation 
of  commntation  rates  charged  by  railroads  for  journeys  be- 
tween Paterson  and  Jersey  City.  To  this  letter,  a  reply  was 
sent  stating  that  the  Board  was  willing  to  make  the  inquiries 
asked,  but  wonid  have  to  separate  the  varions  inquiries.  On 
July  25th,  1911,  at  a  meeting  of  the  Board  of  Public  Utility 
Commissioners,  a  resolution  was  entered  in  the  minutes 
calling  for  a  hearing  "as  to  whether  the  existing  schedule  of 
rates  of  Pnblic  Service  Gas  Company  for  gas  is  just  and 
reasonable" 

The  hearing  so  initiated  was  based  upon  the  following  sec- 
tions of  the  statute  creating  the  Board. 
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Sec  18.  (a)  which  provides:  "No  puUic  utility  •  •  *  (ball  make, 
impose  or  exact  any  unjust  or  unreasonable  •  *  *  (ate  *  *  *  for 
any  product  or  service  supplied  by  it  within  this  State." 

Sec   16.     (c)    which  enacts;     "The  Board  shall  have  power    *    •    • 
after  hearing,  upon  notice,  by  order  in  writing,  to  fix  just  and  reasonable 
rates    *    *    *    which  shall  be  imposed,  observed  and  followed  thereafter  by 
any  public  utility    •    •    *    whenever  the  Board  shall  determine  any  exist- 
ing   •    •    •    rate    *    •    *    to  be  unjust   (or)    unreasonable.    (    •    •  " 

Sec.  16.  (b)  which  provides  that  the  Board  shall  have  power:  "fron 
tine   to  time  to  appraise   and    value   the   property    of   any   public   utility 

*  ■  *  whenever  in  the  judgment  of  said  Board  it  shall  be  necessary  so 
to  do,  for'the  purpose  of  carrying  out  any  of  the  provisions  oi  this  acL    *    *" 

On  August  1st,  1911,  there  was  filed  by  Mr.  (ieorge  L. 
Kecord  a  petition  of  the  City  of  Paasaic  praying  tliat  the 
Board  would  investigate  rates  for  gas  in  Passaic,  and  would 
reduce  the  same.  On  August  15th,  1911,  a  motion  was 
entered  in  the  minutes  of  the  Board  outlining  an  inventory  of 
statements  re<[uired  to  be  filed  by  the  Public  Bervice  Gajs  Com- 
pany with  the  Board.  Both  the  complaint  of  the  City  of 
Paterson  and  that  of  the  City  of  Passaic  with  reference  to 
the  rates  for  gas  were  merged  in  the  proceeding  so  initiated 
by  the  Board  through  the  resolution  before  referred  to. 

The  investigation  in  its  scope  has  in  so  far  been  delimited 
to  what  is  known  as  the  Passaic  Division  of  the  PuhUc  Serv- 
ice Gas  Company.  This  division  includes  the  cities  of  Pater- 
son and  Passaic,  Acquackanonk  Township,  Hawthorne 
Borough,  Saddle  Biver  Township,  Prospect  Park  Borough, 
Haledon  Borough,  Garfield  Borough,  Lodi  Borough,  Nntley 
Town,  Little  Falls  Township,  Bidgewood  Village,  Glen  Bock 
Borough,  Wallington  Borough  and  Totowa  Borough.  In  this 
proceeding  the  Board  was  represented  by  Mr.  Frank  H. 
Sommer,  counsel;  the  Company  by  Messrs.  Thomas  S.  Mc- 
Oarter,  Frank  Bergen,  L,  D.  H.  Gilmour  and  B.  A.  Arm- 
strong. The  City  of  Paterson  was  represented  first  by  Mr. 
Thomas  F.  McCran,  and  afterwards  by  Mr.  Edward  F.  Mer- 
rey.  The  City  of  Passaic  was  represented  by  Messrs.  George 
L.  Record  and  Albert  O.  Miller,  Jr. 

The  firm  of  Forstall  &  Bobison  was  engaged  by  the  Com- 
mission to  make  an  inventory  and  appraisal  of  the  property 
of  the  Company  found  in  this  division.  The  Company  em- 
ployed for  the  same  purpose  Mr.  William  W.  Bandolph.    The 
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cities  of  Paterson  aud  Passaic  engaged  tlie  services  of  Pro- 
fessor Edward  W.  Bemis  as  expert  adviser,  Diiring  the 
conrse  of  the  investigation,  it  was  found  necessary  to  have  an 
examination  made  of  the  Company's  books  of  account,  and 
for  this  purpose  Mr.  Marvin  Scndder  of  The  Investor's 
Agency  was  engaged  by  the  Commission,  and  made  for- them 
the  examination  required. 

After  the  initiation  of  the  hearing  and  at  the  outset  of  the 
taking  of  testimony  a  proposition  was  submitted  to  the  Board 
on  behalf  of  the  Public  Service  Gas  Company  and  the  Public 
Service  Electric  Company.  This  proposition  contemplated 
in  the  case  of  the  Gas  Company  the  putting  into  operation  of 
a  uniform  flat  rate  of  fl.OO  as  of  January  Ist,  1912,  for  the 
whole  territory  served  by  the  Gas  Company,  and  on  January 
1st,  1914,  the  reduction  of  this  base  rate  to  95  cents  aud  on 
January  1st,  1916,  the  further  reduction  in  this  base  rate  to 
99  cents. 

It  further  contemplated  in  the  case  of  the  Electric  Com- 
pany as  of  January  1st,  1912,  the  adoption  of  the  same  sched- 
ule of  discounts  from  the  base  rate  lately  put  into  effect  in 
New  York  by  the  Edison  Company  which  embraces  a  more 
liberal  schedule  of  discounts  than  now  in  force  in  this  ter- 
ritory. The  present  Public  Service  rate  steps  down  one  cent 
for  every  500  kw.  hours  of  monthly  consumption  for  the  first 
five  steps;  the  New  York  rate  steps  down  one  cent  for  every 
250  kw.  hours  of  monthly  consumption  for  the  first  four 
steps.  In  the  fourth  year  of  the  period,  or  on  January  1st, 
1915,  the  base  rate  is  further  reduced  from  ten  cents  to  nine 
cents,  thus  combining  the  first  two  steps  of  the  theretofore 
existing  schednle. 

In  the  submission  of  this  proposition  the  following  state- 
ment was  made :  "It  is  proper  to  add  that  this  offer  is  made 
as  an  entirety  with  regard  to  the  two  properties,  and  the 
companies  stand  committed  to  no  departure  therefrom." 

Connecting,  as  the  proposition  did,  rat«s  for  gas  and  elec- 
tricity having  no  relation  to  each  other  and  contemplating 
the  fixing  of  rates  extending  over  a  period  of  five  years,  with- 
out investigation,  the  Board  took  no  action  on  the  proposition. 

The  actual  taking  of  testimony  was  begun  on  January 
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3d,  1912,  at  tlie  Court  House  in  the  City  of  Newark.  Testi- 
mony was  taken  thereafter  up  to  the  thirteenth  of  September, 

1912,  and  oral  argument  was  concluded  before  the  Commis- 
sion on  October  ll-12th,  1912.  Printed  briefs  were  filed  by 
Mr.  Frank  Bergen  for  the  Company;  by  Mr.  Edward  F. 
Merrey  for  the  City  of  Patersonj  and  by  Messrs.  Albert  0. 
Miller,  Jr.,  Geoi^  L.  Record  and  Edward  F.  Merrey  for  the 
City  of  Passaic. 

The  taking  of  testimony  occupied  some  twenty-six  or 
twenty-seven  days.  The  transcript  of  the  evidence  fills  2,5-11 
pages,  and  the  exhibits  submitted  have  been  lengthy  and 
numerous.  Much  expert  testimony  was  introduced  and  ap- 
parently every  important  aspect  of  the  matter,  both  as  re- 
gards facts  and  the  law,  was  thoroughly  canvassed. 

As  the  result  of  careful  consideration  of  tbe  evidence  and 
argument  upon  all  of  tbe  facts  before  it,  tbe  Board  of  Public 
Utility  Commissioners  finds  and  determines  that  the  rare 
of  One  Dollar  and  Ten  Cents  with  a  discount  of  ten  cents 
per  thousand  cubic  feet  for  prompt  payment  now  chained 
by  the  Public  Service  Gas  Company  for  gas  in  the  Passaic 
Division  is  unjust  and  unreasonable,  and  more  than  suffi- 
cient to  afford  to  the  Company  a  fair  return  upon  the  Com- 
pany's property  within  tbe  district,  used  and  useful  in  tbe 
furnishing  of  gas  to  the  consumers  therein.  The  Board  of 
Public  Utility  Commissioners  finds  and  determines  that  a 
price  of  ninety  (90)  cents  per  thousand  cubic  feet  is  a  just 
and  reasonable  price  to  be  exacted  in  that  division  from  con- 
sumers who  have  hitherto  been  charged  One  Dollar  and  Ten 
Cents  ($1.10)  per  thousand  cubic  feet  with  discount  for 
prompt  payment  as  stated.  The  grounds  upon  which  these 
findings  are  based  will  appear  in  the  subjoined  parts  of  this 
report,  and  an  Order  accordingly  will  be  entered  and  served 
upon  the  Company  requiring  it  on  and  after  February  1st, 

1913,  thereafter  to  set,  establish  and  charge  a  rate  of 
ninety  (90)  cents  in  place  of  the  said  rate  now  set  and  ex- 
acted. 

The  Board  of  Public  Utility  Commissioners  hereby  bbt- 
OMMENDS  to  Public  Service  Gas  Company  to  set  the  same 
rate  of  ninety  (90)  cents  per  thousand  cubic  feet  through- 
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out  all  the  other  divisionB  of  the  State  where  now  it  is  ex- 
acting the  rate  of  One  Dollar  net  per  thousand  cubic  feet 
Except  for  the  Passaic  Division,  where  the  Board's  order 
is  mandatorj,  the  Board  makes  a  recommendation  only,  for 
the  reason  that  nuder  the  statute  it  may  not  issue  an  order 
in  the  premises  except  after  due  notice  and  hearing.  It  is 
also  BBGOMUENiffiD  that  the  schedule  for  quantitative  dis- 
counts be  readjusted  in  accordance  with  the  above  rate  of 
ninety  cents  per  thousand  cubic  feet. 

In  order  to  determine  the  fair  value  of  the  Company's 
investment  in  this  Division  npon  which  it  is  entitled  to  earn 
a  reasonable  return,  it  is  necessary  to  determine  the  value 

(1)  of  its  physical  plant  and  associated  plant  assets;  and 

(2)  the  value  of  the  Company's  intangible  properly. 

Valuation. 

In  making  up  the  valuation  of  the  property,  we  have 
classified  it  in  accordance  with  the  definitions  in  the  Classi- 
fication of  Accounts  promulgated  by  the  Interstate  Com- 
merce Commission,  for  the  District  of  Columbia,  as  this  classi- 
fication accurately  defines  each  class  of  property-  For  the 
purposes  of  this  valuation,  we  adhere  to  the  numbers  found 
in  the  classification  referred  to.  Tangible  physical  property 
is  first  taken  up,  and  consideration  of  intangible  values 
follows. 

The  first  item  is  No.  300,  Land. 

The  testimony  as  to  this  item  produced  before  the  Board 
has  been  extensive,  the  Board  having  employed  Mr.  S.  B. 
Sherwood  to  make  a  valuation  on  the  property  in  Paterson 
and  in  Ridgewood,  and  having  employed  Mr.  Thomas  Mc- 
Mahon  to  make  a  valuation  on  the  property  located  in  Passaic. 
The  Company  presented  as  witnesses  testifying  with  regard 
to  land  values:  Mr.  Frank  Hughes,  Mr.  Frank  W.  Furrey, 
Mr.  Edward  H.  Lambert,  Mr.  Percy  A.  Gaddia. 

The  City  of  Pat«rson  pot  on  as  witnesses  Mr.  Thomas  H. 
Risk,  Tax  Assessor,  and  Mr.  David  V.  Proskey. 

The  City  of  Passaic  put  on  as  witnesses  Mr.  James  T. 
Boyle,  Mr.  Aaron  Witte,  Mr.  John  Woods  and  Mr.  Louis 
Lipchitz.     Mr.  Philip  I.  Hover  and  Mr.  Percy  A.  Gaddis 
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for  the  Company,  and  Mr.  S.  6.  Sherwood  for  the  Commis- 
sion,  testified  with  regard  to  land  values  in  Bidgewood. 

The  following  table  No.  1  is  a  comparison  of  the  different 
valuations  for  land.  Following  the  table  are  the  references 
showing  on  what  page  in  the  testimony  each  item  is  found. 
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The  witnesses  for  the  Company  confined  their  testimony 
to  reproduction  value,  and  in  each  ease  compiled  an  estimate 
of  value  on  some  theory  involving  the  reproduction  of  a  site 
similarly  located  and  of  eqnal  area.  Two  of  these  witnesses 
assumed  in  estimating  reproduction  value  that  buildings 
would  have  to  be  removed  in  order  to  prepare  the  site  for 
the  Gas  Company.  The  testimony  of  the  assessors  and  of 
Messrs.  Sherwood  and  UcMahon  was  not  confined  to  repro- 
duction value,  but  was  intended  primarily  to  give  the  price 
which  a  -willing  seller  not  compelled  to  sell  would  accept 
from  a  purchaser  willing  but  not  compelled  to  buy. 

Much  testimony  was  submitted  with  regard  to  allowances 
for  "plottage"  or  assembly  value.  We  have  given  this  phase 
of  the  matter  much  careful  thought  and  have  made  certain 
allowances  which  are  indicated  below.  Certain  items  of 
land  and  buildings  are  used  by  both  the  Public  Service 
CJas  Company  and  the  Public  Service  Electric  Company. 
These  items  are  divided  in  proportion  approximately  to  tiie 
gross  revenues  of  the  respective  companies. 

After  due  consideration  of  all  the  testimony  with  regard 
to  land  values,  we  have  adopted  the  following  as  best  repre- 
senting the  real  values  of  the  various  items  of  real  estate. 

1.  Paterson  Plant. 

Valnah'on  made  by  S.  S.  Sherwood $*«,a50 

Allowance  for  plottage  of  10% 4,500 

t49.3G0m 

2.  Lots  on  HiTIman  St,  PatersotL 

Sherwood    valuation $1,500.00 

3.  Passaic  Plant 

McUafion  valuation $45,000 

2-3rds  to  gas $30,000 

Allowance  for  plottage  10% 3.000 

$33,000.00 

4.  Passaic  Holder  Statioa 

Valnation  by  Wtte,  Boyle.  Woods  and  McMahon,  $5,575. 

Valuation  by  Hughes  for  the  Company  was  $12,000. 

Property  is  assessed  at  $4J00.  The  average  between 
Hughes  at  $12,000.  and  the  average  of  the  four  as- 
sessors at  $5,575   is  $S.787. 

On  the  whole,  we  believe  that  $8,500  is  a  fair  allowance 
for  land  occupied  by  the  Passaic  holder  station $8,500.00 

5.  Lot  on  the  Erie  R.  R.  in  Passaic. 

This  lot  has  been  valued  at  various  figures  ranging  from 
$1,100  to  $5,290;    is   assessed   at  $600;   was   valued  hr,-^  , 
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McMaboo  at  fl,100,  and  after  considering  the  testimony 
witK  regard  to  the  fact  that  this  lot  is  not  now  used  •  in 
connection  with  tlie  gas  business  but  may  be  used  in 
the  future,  we  accept  the  value  of $1,100.00 

Ridge  wood  Station. 

This  land  was  estimated  at  $3,000  by  Sherwood  to  $S,970 
by  the  Company ;  is  assessed  at  $500,  and  in  view  of  all 
the  testimony we  accept  the  value  of      $3,000.00 

Faterson  office  and  shop  location. 

This  property  is  assessed  at  $15,140.  and  was  valued  at 

.    figures   ranging    from   $17,746.    to   $22,400.     We   accept 

the  valuation  made  by  Sherwood  of  $22,400,  and  allow 

2-3ds  of  this  to  gas,  and  accept  for  value  of  the  land  used 

by  the  gas   company $15,000.00 


TOTAL  value  for  land  as  given  above  amounts  to $111,160.00 

and  after  careful  consiiieratioD  of  all  the  testimonj  produced 
in  this  case,  we  accept  the  value  for  land  of  $111,160.  Much 
of  the  testimony  with  reference  to  land  values  referred  to 
the  cost  of  reproducing  a  similar  site,  under  conditions  which 
we  do  not  think  would  obtain,  and  did  not  purport  to  be 
an  estimate  of  the  actual  value  of  present  property. 

Plant  and  Distbibution  System. 

Much  testimony  has  been  given  as  to  detailed  costa  of  va- 
rious items  of  physical  property.  Much  of  the  testimony 
tends  to  show  that  we  are  not  justified  in  accepting,  with- 
out modification,  any  one  of  the  several  appraisals  made  by 
the  various  engineers  engaged  in  making  valuations  of  the 
physical  property.  Some  items  are  demonstrably  lowt;  some 
others  are  equally  high. 

In  addition  to  valuations  made  by  the  engineers,  we  have 
available  definite  information  as  to  the  actual  cost  of  con- 
structing some  items  of  the  Company's  property,  and  we 
have  information  as  to  the  total  amount  expended  by  the 
Company  during  the  past  eight  years.  We  are  inclined  to 
estimate  the  value  of  physical  property  by  using  all  available 
information  with  regard  to  values;  and  especially  are  we 
inclined  to  accept  as  a  measure  of  value  for  all  of  the  physi- 
cal property  of  the  Company,  the  unit  costs  to  the  Company 


•  See  testimony  pages  809-813. 

fSee  testimony  of  Forstall,  pg.  2191  sq. 
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for  that  part  of  the  property  constructed  during  the  past  eight 
years.  We  are  not  inclined  to  hold  strictly  to  a  valuation 
made  up  in  this  way,  as  testimony  of  certain  witnesses  has 
demonstrated  that  certain  items  coat  less,  owing  to  peculiar 
conditions  governing,  than  would  ordinarily  be  the  case.  It 
may  be  equally  true  that  some  items  cost  more,  but  on  the 
whole  we  believe  that  recent  records  of  cost  are  very  im-  . 
portant  in  deciding  upon  the  value  to  be  set  for  various 
groups  of  physical  property. 

No.  305.     General  Structures. 

No.  307.    Works  and  station  structures. 

For  the  valuations  for  buildings  made  by  the  various  ap- 
praisals and  in  view  of  all  the  testimony,  we  are  inclined 
to  accept  the  basis  of  valuation  used  by  A.  E.  Schneeweiss 
of  the  J.  W.  Ferguson  Company.  He  did  not,  however,  set 
values  on  all  items  classed  under  structures.  We,  therefore, 
take  a  valuation  based  on  Forstall's  inventory  and  Schnee- 
weiss' unit  prices. 

Accounts  Nos.  305  and  307  include  a  number  of  items, 
such  as  fences,  paving,  oil  tanks,  tar  tanks  and  water  tanks, 
which  are  not  comparable  with  buildings  and  therefore  it  is 
not  proper  to  apply  to  the  full  amount  of  these  accounts 
a  percentage  difference  obtained  from  the  two  sets  of  valua- 
tions of  buildings.  The  comparison  should  be  made  as 
follows : 

Schneeweiss  gave  values  for  the  following  buildings : 
PaterjoQ  Worki. 

Old  Generator  House $    7,318  without  operating  floor. 

Old  Boiler  House  7,438 

Purifying   Honse    21^13  without  electric  lighting. 

Coal  Shed  3^75 

Exhauster,  Engine  and   Pusher 

House  11,096 

Office  BIdg,,  Paterson  Wks 6,052  without  lighting  and  heating 

StaWe 4,121 

$6U13 

Boiler  and  Valve  House without  plumbing,  heating  and  ph&- 

Passaic  Holder  Station 5,169      torn eter  room. 

Ellison  Street  Office 35,923  without    plumbing,    heating,    ventil- 

aling  and  electric  wiring. 

$102,305 
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For  the  same  bnildings  Porstall  &  Bobieon  origmally 
gave  the  values  which  are  included  in  the  figureB  on  the 
QOmparisoii  sheet  which  were  as  follows : 

Paterson  Works. 

Old    Generator    Home $  83M 

Old  Boiler  House 5^2 

Purifying   House    15^23 

Coal  Shed  2,985 

Exhauster,  Engine  and  Pusher  House 8,559 

Office  Building  at  Works 4,490 

Stable   i aMZ 

$48^ 

Boiler  and  Valve  Hous^  Passaic  Holder 3^5 

Ellison  Street  Office   27fi3i 

180,418 

To  obtain  an  accurate  comparison  between  the  two  sets 
of  values  there  should  be  deducted  from  TorstaU  &  Bobi- 
Bon's  values  the  amounts  Included  in  them  for  the  items  not 
included  by  Schneeweiss.    These  amounts  are  as  follows : 

Generator  House  Operating  Floor f  2,392 

Electric  Lighting  in  Purifying  House 176 

Ligjiting  and  Heating  in  Works  Office  Building 82 

Plumbing  and  Heating  in  Passaic  Holder  Station  Boiler  and  Valve 

House 72 

Plumbing,  Heating  and  Ventilating,  and  Electric  Wiring  in  the  Ellison 

Street  Office  2,336 


To  follow  the  t^tlmonj  exactly  there  should  be  added  to 
the  figures  originally  given  by  Forstall  &  Bobison  the  cor- 
rections for  omissions  as  made  by  Forstall,  after  the  com- 
parative table  was  prepared,  which  are  given  on  pages  2191 
to  2195  of  the  testimony.  These  corrections  for  the  buildings 
under  consideration  are: 

Total         Gu  I>ept. 

Ellison  Street  Office  Building |  7.432  $4,975 

Old  Generator  House  804  804 

Old  Boiler  House 1,187  1,187 

Exhauster,  Engine  and  Pusher  House 141  141 

Purifying  House  2,125  2,125 


$11,689  19,232 
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Adding  the  total  aiaouut  to  the  total  origiuallj  given  for 
these  buildings  Forstall  &  Bobiaon's  corrected  total  be- 
comes 992,107.  Deducting  from  this  the  value,  $5,059,  of 
the  items  not  iuclnded  by  SdmeeweisB,  the  figure  to  com- 
pare with  Schueeweiss  becomes  f87,049.  The  total  of  the 
values  given  by  Schueeweiss  was  |102,305,  and  Schneewdss' 
valuation  is,  therefore,  1.175  times  that  of  Forstall  &  Bob- 
'mm. 

The  total  value  of  the  buildings  belonging  to  the  gas  de- 
partment as  given  by  Forstall  &  Bobison  in  the  figures  con- 
tained on  the  comparison  sheet  was  (143,350.  To  this  must 
be  added  the  corrections  already  noted  as  belonging  to  the 
gaa  department  and  further  corrections  made  tor  buUdings 
not  valued  by  Schneeweiss  as  follows: 

Uf&ce  and  Stor«-<rooni  Passaic  Works  Gas  Portion $  629 

New  Generator  House  Paterson  Works 770 

New  Boiler  House  Paterson  Works 6S3 

Pump  House  Paterson  Works 134 

R186 
The  total  additions  are,  therefore,  fll,118  and  the  total 
corrected  value  for  buildings  according  to  Forstall  &  Bobison 
fl54,768.  Multiplying  this  by  1.175  the  total  value  of  the 
buildings  on  the  basis  of  Schneeweiss'  valuation  for  nine 
bnildings  woald  be  f  181,850. 

The  valuation  of  fences,  paving,  and  tanks.  Including  the 
old  relief  holder  now  used  as  a  tar  tank  bnt  valued  in  these 
figures  as  a  holder,  were  as  follows: 

Kandolph  less  General  Contractor's  Profit $95^30 

Stone  &  Webster  with  allowance  for  items  not  originally  included 
in  base  cost  but  added  in  making  up  the  figures  for  the  com- 

pariaon  sheet   78,100 

Bartlett  &  Hayward  corrected  as  noted  for  Stone  &  Webster 105^5 

3)    VS9,405 

$93,135 

The  average  of  these  three  valuations  is  f93,lS5.  Forstall 
&  Robison's  valnation  for  these  items  was  |88,662,  and 
averaging  this  with  the  average  of  the  valuations  made  by  the 
Company's  engineers  the  result  is  f  90,900. 
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From  this  mast  be  deducted,  however,  the  difference  be- 
tween the  value  of  the  old  relief  holder  as  a  holder  and  its 
value  as  a  tar  tank.  This  is  given  by  Poratall  &  Bobiaon 
as  |7,558,  bo  the  value  of  the  miscellaneous  items  in  accounts 
Nos.  305  and  307  worked  out  on  this  basis  becomes  f83,340. 
Adding  this  to  the  }181,850  found  for  the  buildings,  the  total 
amount  for  accounts  Kos.  305  and  307  is  f265,190.  To  the 
estimate  of  bare  cost  there  must  be  added  certain  allowances 
for  expenditures  generally  called  overhead  charges.  For- 
stall's  appraisal  included  a  total  allowance  of  15.54^;  Ran- 
dolph allowed  20%;  Stone  &  Webster  20.555.;  Bartlett  & 
Hayward  20.4% ;  Humphreys  &  Miller  allowed  approximately 
21.7%.  Forstall,  however,  stated  that  an  additional  2% 
oDght  to  be  added  to  his  allowance.  This  is  best  explained 
by  quoting  from  the  letter  transmitting  his  appraisal  to 
this  Board.    It  runs  as  follows: 

"In  these  charges  we  cover  only  engineering  and  super- 
vision, omissions,  contingencies  and  interest  daring  con- 
struction.  We  have  taken  engineering  and  supervision  at 
5%,  omissions,  in  view  of  the  careful  inventory,  at  only  2%, 
and  contingencies  at  2%.  The  allowance  for  interest  is 
based  upon  a  period  for  and  a  progress  of,  construction  that 
would  call  for  an  average  payment  of  interest  at  the  rate 
of  6fo,  for  one  year  on  the  total  amount  expended."  "It 
will  be  seen  that  the  overhead  charges  applied  do  not  in- 
clude any  organization  expenses,  liability  for  accidents  and 
damages  during  construction  nor  taxes  during  construction. 
Without  the  value  of  the  land  and  with  the  uncertainty  as 
to  the  extent  of  the  liability  for  accident  under  the  existing 
laws,  we  have  not  felt  able  to  fix  a  definite  percentage  for 
the  omitted  items,  bnt  think  that  they  would  amount  to  at 
least  2%  of  the  total  before  any  overhead  charges  are  applied." 

Eleven  (11)  per  cent,  should,  therefore,  be  added  before 
computing  the  interest  at  6%,  this  making  a  total  of  17.6%. 

After  due  consideration,  we  accept  this  figure  as  the  fairest 
estimate  for  these  allowances,  and  apply  it  in  connection 
with  each  class  of  property. 

We  have  previously  found  the  bare  cost  for  accounts  Nos. 
305  and  307  to  be  f265,190.    Adding  to  this  the  allowance  of 
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17.69&  amoanting  to  f46,830,  we  obtain  a  gross  valuation  of 
^312,020. 

No.  306.     General  Equipment 

General  Equipment  includes  general  office  equipment,  gen- 
eral shop  equipment,  general  store-room  equipment  and  stable 
equipment.  Tbese  items  have  been  estimated  by  Forstall  & 
KobiBon  at  a  valuation  of  ?9,977.  Similar  items  have  been 
estimated  by  Kandolph  at  a  valuation  of  fll,300;  by  Btone  & 
Webster  at  |8,938.  The  average  of  the  last  two  appraisals 
is  110,119.  Averaging  this  with  the  valuation  of  Forstall, 
f9,977,  gives  a  weighted  average  of  fl0,048.  Add  to  this 
the  allowance  of  17.6%  for  overhead  charges,  we  obtain  a 
gross  valuation  of  $11,816,  which  we,  therefore,  accept  as  the 
value  of  all  property  coming  under  class  of  General  Equip- 
ment 

No.  308.     Holders. 

Id  arriving  at  the  valuation  of  holders,  reference  is  made 
to  comparative  table  prepared  from  the  appraisals  submit- 
ted by  the  various  engineers  at  conferences  held  in  the  course 
of  these  proceedings,  and  with  the  consent  of  all  the  parties 
thereto,  between  Mr.  Earnshaw  of  the  Public  Service  Gas 
Company  and  Mr.  Forstall,  Consulting  Engineer  for  the-Com- 
mission  in  this  matter,  and  found  on  pages  2197-2198  of-  the 
testimony.  The  summary  of  valuation  of  gas  holders,  not  in- 
cluding overhead  charges  of  any  kiud,  is  as  follows : 

W.  W.  Randolph $407,227 

Bartlett-Hayward 475,578 

Stoiie  &  Webster 380,984 

Forstall  &  Robison  354^48 

The  £iverage  of  these  appraisals  is  $404,584. 

Exhibit  No.  9,  found  on  page  157  of  the  testimony,  is  a 
comparative  statement  of  the  cost  of  holders  made  by  en- 
gineers of  the  Commission  from  tlie  appraisals  of  Randolph, 
and  Forstall  &  Bobison.  Since  this  comparison  was  made, 
however,  appraisals  of  the  entire  property  were  made  by 
Bartlett-Hayward,  and  by  Stone  &  Webster,  and  the  follow- 
ing table  is  a  comparison  of  the  values  of  holders  as  made 
by  all  of  the  appraisers. 
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Tbe  old  holder  in  Paterson  now  used  as  tar  tank  la  omitted 
because  it  lias  been  included  under  Stmcturefi. 

Tbe  flrat  item  is  a  relief  bolder  located  at  Paterson,  some 
times  known  as  Ko.  2,  and  baving  a  capacity  of  210M  cubic 
feet.  The  average  of  various  appraisals  for  tbis  item  is  |34^- 
003.  Comparison  of  the  figures  shows  that  that  of  Bartlett^ 
Hf^ward  is  considerably  higher  than  any  of  the  others.  An 
average  of  the  other  three  is  f2S464.  If  we  average  tbe  three 
appraisals  made  bj  tbe  Company's  engineers,  we  obtain  an 
average  value  of  f36,673.  If  we  in  turn-  strike  an  average 
between  this  and  tbe  valuation  set  upon  this  holder  by  the 
Commission's  engineer  of  $25,992,  we  obtain  an  average  of 
(31,331,  and  we  are  inclined  to  believe  that  this  figure  best 
represents  tbe  value  which  shonld  be  set  npon  this  bolder. 
Adding  to  tbis  the  overhead  allowance  of  17.6%  amounting 
to  f5,5U,  we  obtain  tbe  value  which  we  accept  for  this  holder 
of  136,846. 

The  next  item,  sometimes  known  as  Holder  No.  3,  is  a 
storage  holder  located  at  Paterson,  with  a  capacity  of  450M 
cubic  feet.  Tbe  average  of  all  the  appraisals  is  964,082. 
Here  again  Bartiett-Hajward  have  estimated  tbe  cost  at  a 
higher  figure  than  any  other  appraiser.  Tbe  average  of  the 
valuations  made  by  tbe  Company's  engineers  is  f69,101.  An 
average  struck  between  this  figure  and  tbe  appraisal  of  For- 
stall  &  Bobison  is  $59,062,  and  we  accept  tbis  figure  as  tbe 
best  basis  for  valuing  the  bolder  under  consideration. 
Adding  to  this  tbe  overhead  charges  of  17.6%  amounting 
to  (10,394,  we  obtain  a  gross  valuation  of  (69,456. 

The  next  item  is  a  storage  holder  located  in  Paterson  hav- 
ing a  capacity  of  2,000M  cubic  feet  The  average  value  of 
all  the  appraisals  in  this  case  is  (138,026.  Tbe  valuations 
made  of  tbis  bolder  by  the  various  engineers  more  closely 
correspond  than  In  connection  with  almost  any  other  item. 
Examination  of  the  contract,  however,  filed  by  the  Company, 
shows  that  tbe  actual  cost  for  this  bolder,  including  founda- 
tions, was  (151,200.  Examination  of  the  testimony  of  Mr. 
Brace,  pages  1269-1270,  Indicates  that  peculiar  conditions 
existed  at  the  time  tbe  holder  was  constructed,  by  reason 
of  which  tbe  Company  had  to  pay  an  excessive  pric&  and 
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we  do  QOt  consider  that  the  value  of  the  holder  is  beat  shown 
by  its  cost,  but  have  accepted  as  the  best  measure  of  ita  value 
the  average  of  the  appraisals  made  by  all  of  the  engineers, 
this  average  being  (138,040.  To  this  is  added  the  allowance 
for  overhead  charges  of  llAfo,  amounting  to  124,235,  and 
accept  as  the  gross  value  for  this  holder  the  amount  of  f  162- 
335. 

The  next  item  consists  of  two  relief  holders  located  in 
Passaic,  one  having  a  capacity  of  32M  cubic  feet  and  the  other 
a  capacity  of  30M  cubic  feet.  The  average  of  the  valuations 
made  by  the  various  appraisers  is  |16,160.  It  must  be  re- 
membered that  these  valuations  are  estimates  of  the  cost 
new  of  these  items.  Forstall  &  Bobison  is  the  only  one  of 
the  appraisers  who  made  auy  estimate  of  present  value.  They 
have  estimated  the  value  of  these  two  holders  as  lUl.  They 
are  not  now  used  and  useful,  nor  could  t^ey  ever  be  again 
made  useful  in  the  manufacture  of  gas  in  their  present  loca- 
tion. An  examination  of  the  holders  themselves  indicates-that 
no  junk  dealer  would  pay  anything  for  the  holders,  if  required 
at  the  same  time  to  remove  the  tanks  at  his  own  expense. 
They  have  long  since  become  obsolete  from  every  standpoint, 
and  are  not  used  in  any  way  in  connection  with  the  business 
of  the  Gas  Company,  and  should  have  been  charged  off  from 
the  books  several  years  ago.  We,  therefore,  allow  nothing 
in  making  up  this  valuation  for  this  item.  (See  pp.  1373- 
1376,  Testimony  of  C.  W.  Hunter.) 

The  next  item  is  a  storage  bolder  located  at  the  old  Passaic 
Works,  having  a  capacity  of  250M  cubic  feet.  The  average 
of  the  valuations  for  this  holder  is  $33,527.  In  this  case  again 
Bar  tlett- Hay  ward  has  presented  an  estimate  far  in  excess 
of  the  other  appraisers.  Striking  an  average,  however,  of 
the  three  appraisers  for  the  Company  we  obtain  |36,382, 
and  averaging  this  in  turn  with  the  value  placed  upon  this 
holder  by  Forstall  &  Koblson,  $25,041,  we  obtain  a  figure  of 
$30,711,  and  adding  to  this  the  allowance  for  overhead 
charges  amounting  to  $5,405.00,  we  obtain  a  gross  value  of 
$36,116,  which  we  accept  as  valuation  for  this  holder. 

The  next  item  is  a  storage  holder  located  at  the  Passaic 

holder  station,  having  a  capacity  of  1,500M  cubic  feet    The 
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average  of  the  various  appraisers  is  fl03,222.  In  this  ease, 
the  various  valuations  are  fairly  close  to  one  another.  Ex- 
amination of  the  contracts  filed  by  tlie  Company  shows  that 
the  contract  price  for  the  holder  without  foundations  was 
$66,500.  Allowing  f  10,000  for  foundations  gives  a  gross  cost 
of  the  holder  of  f  76,500.  It  is  understood  that  the  contractor 
who  erected  this  holder  lost  money  in  the  transaction,  and  wn 
are  not  inclined  to  hold  the  valuation  down  to  the  actual  cost 
price,  the  circumstances  having  been  peculiar.  We  accept 
the  average  value  made  by  all  the  appraisers  of  $103,222. 
Adding  to  this  the  allowance  of  $18,167  for  overhead  charges, 
we  obtain  a  gross  value  of  $121,389,  which  we  accept  as  the 
best  measure  of  the  valuation  of  this  holder. 

The  remaining  item  is  a  storage  holder  located  at  Bidge- 
wood,  having  a  capacity  of  60M  cubic  feet.  The  average  of 
the  valuations  of  this  holder  is  $15,063.  We  find,  however, 
that  Bartlett-Hayward  is  again  extremely  high  proportion- 
ately in  their  valuation  of  the  holder.  The  average  of  the 
valuations  made  by  the  Company's  engineers  is  $16,186.  Por- 
stall's  valuation  is  $11,694,  and  the  average  of  these  two 
figures  is  $13,940.  Adding  to  this  the  allowance  for  overhead 
charges,  $2,453,  we  obtain  a  gross  valuation  which  we  accept 
for  this  holder  of  $16,393. 

SUMMARY  OF  VALUATIONS  FOR  HOLDERS. 

1  Relief     210  M    Paterson    |  36,845 

1  Storage  450  M  "  69,456 

1  '■      2000  M  "  162,335 

2  Relief       30  M     (no  value) 

1  Slorage  250  M    Passaic  36,116 

1        "      1500M         ■■         121,389 

1        "         60  M    RidgewcMsd  16,393 

TOTAL $442,534 

No.  309.  Furnaces,  Boilers  and  Accessories. 
The  average  of  all  four  appraisals  is  $48,784.  The  aver- 
age of  the  three  appraisals  made  by  the  Company's  engineers 
is  $50,364.  Forstall's  appraisal  was  $44,045.  We  then  aver- 
age it  with  the  average  of  the  three  engineers  employed  by  the 
Company  and  find  a  general  average  in  this  way  of  $47,204. 
Adding  to  this  the  allowance  for  overhead  charges,  $8,307, 
we  obtain  a  gross  valuation  of  $55,511.  ,  -         , 
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No.  310.    Steam  Engines. 

No.  311.     Gas  Engines. 

No.  312.     MiBcellaneous  Power  Plant  Equipment. 

No.  314.    Water  Gas  Sets  and  Accessories. 

Owing  to  the  methods  of  classification  followed  by  the  ap- 
praisers for  the  Company,  it  was  not  possible  to  separate  the 
items  of  plant  into  all  of  the  classes  called  for  in  the  classi- 
fication of  acconnts  we  hare  used.  Steam  engines  and  gas 
engines  are  usually  classed  with  the  blowers  or  pumps  used  in 
connection  with  the  water  gas  sets  or  accessory  equipment, 
and  for  the  purposes  of  comparison,  some  items  of  Nos. 
310,  311  and  312  bare  been  classed  with  No.  314,  and  cer- 
tain other  items  of  these  accounts  have  been  classed  with  No. 
316  in  making  up  the  comparative  table  found  on  pages  2197- 
2198  of  the  testimony. 

Group  amounts  of  appraisals  were  as  follows : 

Randolph    $103,586 

Bartlett-Harward 101,396 

Stone  &  Webster 98383 

Forstall  &  Robison 107,886 

The  average  of  these  four  appraisals  is  (102,863,  and  be- 
cause of  the  close  conformity  of  the  various  appraisals  to  the 
average,  we  accept  it  as  the  proper  figure.  Deducting,  how- 
ever, fl2,039  for  obsolete  apparatus  in  Passaic  gives  a  value 
of  f 90,824.  (See  pages  1341-1342  Testimony.)  To  this  is 
added  the  asual  allowance  for  overhead  charges,  (15,985, 
giving  as  a  gross  valuation  for  this  class  of  properly  the 
sum  of  (106,809. 

No.  310.     Steam  Engines. 

No.  3ll.     Gas  Engines. 

No.  312.     Miscellaneous  Power  Plant  Equipment 

No.  316.     Accessory  Equipment  at  Works. 

The  appraisals  were  as  follows: 

Randolph    1110.581 

Bartlett-Hayward    158,725 

Stone  &  Webster  123^95 

Forstall  &  Robison 112,840 

The  average  of  the  four  appraisals  is  (126,385.  In  this 
case  again  Bartlett-Hayward  has  submitted  a  value  consider- 
ably higher  than  any  of  the  others.    This  condition  of  affairs 
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requires  analysis.  From  the  varioas  appraisals,  a  table  has 
been  made  np,  giving  the  valiiatioiis  for  certain  classes  of 
plant. 

Forstall  Baitiett  Stone 

PATER50N.  and  Ht^ward  and 

Robison       Randolph  ft  Co.       Webiter 

Yard  connections  $39^24  $51,000  $73,515  $50,960 

Goicral  Water  Tar  and  Drain 

Pipes 3.934  3.170  

Total  for  Paterson   $43,658  $54,170  $73,515  $50960 

PASSAIC 

Yard  connections.  Works $5,497  $2,750  $S,S»  $2^ 

Yard  connections.  Holder  Sta-  * 

tioD  3,050  5,238  2030 

Drains  and  Tar  Lines 255  566  

$5,497  $6,055  $11,333  $5,400 
RIDGEWOOD. 

Yard  Connections   $1,412  $930  $1,657  $1,045 

Drain  Lines  6*           

$1,412  1930           $1,721            $1,045 

Total  for  all  $S(W67  $61,155           $86,569           $57,«S 

■  -.     ,  add  5.83% 

$60,773 

Excess  Bartlett-HaTward  &  Co.  $36,002  $25,414                                $25^96 

This  table  shows  that  of  the  excess  of  Bartlett-Hayward's 
valnation  practically  70%  over  the  average  of  the  valnations 
is  fonnd  in  their  valnatlon  of  yard  connections  and  other 
piping  and  drains,  the  larger  part  of  which  is  placed  nnder- 
gronnd.  As  will  be  seen  later,  their  valnation  of  the  street 
mains  is  so  much  higher  than  the  actnal  cost  to  the  company, 
as  determined  l^  ns,  that  their  opinion  on  the  coat  of  this 
class  of  work  carries  little  weight  with  ns,  and  we  have,  there- 
fore, considered  for  this  gronp  of  acconnts  only  the  Talna* 
tions  of  the  other  three  witnesses.  The  average  of  their  valn- 
atlons  Is  1116,605.  Adding  to  this  the  allowance  for  overhead 
chafes,  120,364,  we  obtain  a  gross  valnation  of  |135,969. 

No.  818  Benches  and  Retorts. 

This  item  is  comparatively  small.    Is  estimated  by 

Randolph  at  $  4.345 

Bartlett-Hayward  at  3,868 

StMie  ft  Webster  at 2JSSSi 

Pontall  ft  Robison  at 2jW  ^ 
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The  average  of  all  the  appraisals  is  93,310.  In  riew  of  the 
fact,  however,  that  the  benches  and  retorts  fonnd  in  this  dis- 
trict are  all  located  in  the  old  plant  at  Bidgewood  which  is. 
not  now  in  ose,  and  in  consequence  of  which  some  charges  to 
depreciation  should  have  been  made,  we  are  accepting  the  val- 
uation made  by  Forstall  &  Bobison  of  $2,472,  less  the  esti- 
mated depreciation  due  to  unfitness  for  emei^ency  use  of 
?2,197  or  $275,  to  which  has  been  added  the  allowance  for 
overhead  charges,  $48.48,  making,  a  gross  valuation  of  $323. 

No.  315.    Purification  Apparatus. 

In  this  case  the  average  of  all  the  appraisals  Is  $71,801. 
The  average  of  thfe  three  appraisals  made  by  the  engineers 
for  the  Company  was  $73,836.  Averaging  this  figure  $73,836, 
with  Forstairs  $65,696,  we  obtain  a  weighted  average  of  $69,- 
766  as  a  fair  basis  for  the  valuation  of  this  class  of  property, 
to  which  has  been  added  the  allowance  of  17.6%  amounting 
to  $12,278,  giving  a  total  of  $82,044  as  the  gross  valuation. 

No.  323.    Gas  Tools  and  Implements. 

For  this  item,  the  appraisals  are  as  follows: 

Randolph    $13,436 

Bartlett-Hayward    2,6ff 

Stone  &  Webster 10712 

Forstall  &  Robison  10,200 

The  average  of  the  three  appraisals,  omitting  Bartlett- 
Hayward,  is  $11,449.  The  average  of  the  two  appraisals  made 
by  the  Company's  engineers  is  $12,074.  Averaging  this  with 
the  appraisal  hy  Forstall  &  Eobison  of  $10,200,  we  obtain 
a  weighted  average  of  $11,137.  Adding  to  this  the  allowance 
of  17.6%,  amounting  to  $1,960,  we  obtain  a  grms  valuation 
for  this  class  of  property  of  $13,097, 

No.  324.     Gaa  Laboratory  Equipment 

The  appraisals  for  this  class  of  property  were  as  follows: 

Randolph    f  1^ 

Bartlett-Hayward 43S 

Stone  &  Webster 1,290 

Forstall   &   Robison '. 1.14S 

It  is  evident  from  tiicse  figures  that  Bartlett-Hayward 
have  omitted  some  items  in  making  their  appraisal,  and  we, 
therefore,  average  the  valuations  as  made  by  the  other  three 


DigiLizedbyGoOJ^lc 


Passaic  Oas  Gasb.  381 

appraisers.  This  average  is  f  1,214,  and  adding  to  this  the 
^lowance  of  17.6%  amounting  to  |213,  we  obtain  a  gross 
ralnation  of  f  1,427. 

SUMMABZ  OP  MANUFACTUEINO  ACCOUNTS. 

Value  new 

^'oi,  305  and  307 |  312,02a00 

No.    306  11316-00 

No,    30B 442,534.00 

No.    309 S5.S11.00 

Noi.310,  311,  312,  314 I06fl09.00 

*''o»- 310.  311,  312,  316 135^.00 

^"^   313  323.00 

*'0'  3IS  82,044.00 

''o-   323  13,097.00 

"ft   324  1.427.00 


11,161,550.00    A, 
*'»'*  includes  overhead  charges  of  17.6%. 

^  compare  vith  other  appraisals  made  np  without  orer- 

Jwdolph  $1,044,763 

f*^lett-TIayward   1,193,«2 

?""'&:    -Webster  1,010,198 

"=WaH     ^  Robison 940,821 


4)    $4,189,204 


Average  %  1^)47,301 

Add  17.6  per  cent 184.32S 


$1,231,626    B 
***I>are  B  with  A.    A  being  the  result  of  the  valuation 
^**    on  each  class  of  property  after  careful  consideration 
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"being  the  general  average  of  the  four  appraisers. 
DISTBIBUTION    SYSTEM. 


~     3l7.       Trunk  Lines  and  Mains. 
-    Sl7a.    Paving  over  mains. 
^^^^  iBt,  1911. 

X,  ?<^'  *  '*ol»'son's  appraisal $1,400,729 

X'Hlph's  appraisal  1.630,314 

Q«t-Hayward  1,732,850 

jfMi  Webster .^.  1,531.958 
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Average  of  the  four  appraisala,  |1,573,962.  The  average 
of  the  three  appraisala  made  by  the  Company's  engineers 
is  fl,631,707. 

The  average  between  this  figure  and  Forstall  &  Bobison's 
appraisal  is  f  1,516,218. 

With  regard  to  the  cost  of  mains,  we  have  available  defi- 
nite knowledge  as  to  the  actual  cost  during  the  past  eight 
years,  during  which  time  very  nearly  30  per  cent  of  the 
mains  now  in  place  were  alid.  (See  report  of  Marvin  Scud- 
der,  May  27th,  1912,  Exhibit  "E"  for  actual  expenditures, 
and  for  the  corresponding  lengths  of  mains  see  Exhibits  Nos. 
2  and  3  of  September  9th,  1912,  referred  to  on  page  2188  of 
the  testimony.) 

In  the  appraisals  of  the  various  engineers,  allowance  has 
been  made  for  all  of  the  paving  now  found  over  the  mains.  It 
is  an  nndisputed  fact  that  much  of  the  paving  now  in  place 
was  not  paid  for  by  the  Company,  but  has  been  laid  by  the 
cities  at  their  expense  subsequently  to 'the  installation  of 
the  mains.  We  feel  that  the  best  guide  as  to -the  values  is 
found  in  the  actual  cost  to  the  Company  for  that  part  of  the 
work  installed  during  recent  years.  As  a  matter  of  fact, 
more  paving  has  probably  been  paid  for  by  the  Company 
in  recent  years  than  formerly,  and  any  error  doe  to  valuing 
all  of  the  mains  by  means  of  unit  prices  obtained  from  the 
books  of  account  for  the  past  few  years,  would  err  on  the 
side  of  liberality  toward  the  Company.  A  comparison  was 
made  by  engineers  of  the  Commission  and  submitted  as  Ex- 
hibit No.  2  on  September  9th,  1912.  Column  9  of  this  Ex- 
hibit shows  that  the  total  value  for  mains  in  use  on  January 
1st,  1911,  valued  as  above  referred  to,  was  f  1,101,692.66.  Al- 
lowing for  additional  construction  between  January  Ist  and 
October  1st,  |82,275,  the  total  value  of  mains  and  paving  on 
October  1st,  1911,  was  approximately  |1,183,967. 

Fop  the  reasons  stated  above,  we  accept  this  valuation  and 
add  to  it  the  allowance  for  overhead  charges  of  17.6  per  cent 
amounting  to  |2fl8.378.  This  jrives  us  a  total  of  $1,392,345  as 
best  representing  tlie  cost  to  the  Company  of  all  mains  and 
paving  over  mains,  based  on  the  costs  t»  the  Company  for 
that  part  of  the  work  which  was  constructed  in  the  past 
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eight  years.  Tlie  difference  between  the  amount  allowed 
and  the  amonnts  found  in  the  Tarlous  appraisals  is  doe 
chiefly  to  the  allowance  in  the  appraisals  for  all  paving  now 
found  over  mains. 

In  the  various  estimates  of  the  cost  to  reproduce  the  mains 
and  services,  allowances  have  been  made  for  all  of  the  paving 
now  found  in  place  over  mains.  Testimony  submitted  by  the 
municipalities  shows  that  part  of  this  paving  was  laid  subse- 
quent to  the  installation  of  the  mains  and  not  paid  for  by 
the  Company.  To  this  extent,  in  the  values  adopted  by  us, 
allowance  has  not  been  made.  In  adopting  this  course,  we 
are  supported  by  precedent 

See  Cedar  Rapids  Gas  Light  Co.  vs.  Gty  of  Cedar  Rapids, 

120  N.  W.  Rep.  966,  970. 
Also  City  of  Ashland  vs.  Ashland  Water  Co.,  4  W.  R,  C.  R, 

306-308. 

No.  318.      Services. 

No.  318a.    Paving  over  services. 

Randolph's  appraisal   (both  included) $460,852 

Bartlett-Hayward 528,660 

Stone  ft  Webster 508,639 

Forstall  &  Robison 449,111 

The  average  of  the  four  appraisals  is  f486,815.  The  aver- 
age of  the  three  appraisals  made  by  the  Company's  engineers 
is  (499,383,  and  averaging  this  with  the  valaation  of  Forstall 
&  Robison  gives  us  a  weighted  average  of  |474,247. 

With  regard  to  actual  cost  of  services  and  paving  over 
the  same,  we  have  available  some  definite  information.  This 
is  found  in  the  reimrt  of  Marvin  Scudder,  May  27th,  1912, 
Eihibit  "F".  The  total  number  of  services  was  supplied  by 
the  Company  in  a  statement  filed  on  September  9th,  1912. 
Services  installed  1906-1911,  9,439  at  a  cost  as  shown  in  Ex- 
hibit "P",  Scudder  report,  of  |136,497.88,  or  at  the  average 
of  $14.46  each.  Based  on  this  average  cost,  it  appears  that 
all  of  the  services,  27,198,  could  have  been  reprodnced  under 
the  same  circumstances  for  approximately  f419,325,  to  which 
must  be  added  t5>166  for  service  governors,  making  a  total 
value  for  services  of  $424,491.  Adding  to  this  the  allowance 
for  overhead  charges  of  17.6  per  cent,  amounting  to  |74,71(L 
we  obtain  a  groas  valuation  of  $499,200.        r;-,:cdbyC300grc 
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No.  319.    Gas  Meters. 

No.  320.     Gas  Meter  Installation. 

Under  Account  No.  320,  Interstate  Commerce  Corajniseion 
Classification,  Gas  Meter  Installations  incIadeB  all  the  piping 
between  the  head  of  the  service  where  it  enters  the  building 
and  the  riser  pipe  of  the  building.  Under  the  classification 
employed  by  The  Public  Service  Gas  Company,  all  of  the 
piping  between  the  street  main  and  the  conDection  on  the  in- 
let side  of  the  meter  and  all  of  that  between  the  connectioD 
on  the  outlet  side  of  the  meter  and  the  house  riser  is  included 
in  serrices.  A  large  part  of  the  coat  for  gas  meter  installa- 
tions as  figured  under  the  Interstate  Commerce  Commission 
Classification  is  therefore  included  by  the  Company  in  the 
cost  of  services  and  is  contained  in  the  value  of  the  services 
based  on  the  cost  of  services  installed  during  the  past  eight 
years.  The  engineers  making  the  valuations  for  the  Com- 
pany following  the  Company's  classification,  while  Forstall 
&  Robison  followed  the  Interstate  Commerce  Classification 
and  therefore  the  latter's  valuation  for  gas  meters  and  gas 
meter  installations  cannot  be  compared  with  the  valuations 
of  these  items  made  by  the  other  engineers  until  an  allowance 
has  been  made  for  this  difference  in  the  classification. 

In  none  of  the  valuations  are  the  details  ^ven  as  to  the 
costs  of  all  the  items  classified  under  services  in  one  case 
and  under  meter  installations  in  the  other.  In  Randolph's 
valuation,  however,  he  gives  the  total  cost  of  labor  and  ma- 
terial for  setting  meters,  including  meter  cock,  shelf  and 
meter  connections,  as  $67,417.  This  carries  the  10  per  cent. 
General  Contractor's  Commission  and  dividing  it  by  1.1  the 
base  amount  is  161.288.  Forstall  &  Robison  give  for  meter 
connections,  including  meter  cock,  $46,607,  and  deducting 
this  from  Randolph's  value  for  labor  in  setting  meters,  meter 
connections  and  cock,  and  shelves,  there  is  left  for  labor 
and  shelves  $14,681.  Under  the  classification  adopted  by 
The  Public  Service  Gas  Company  this  is  all  that  should  he 
added  for  gas  meter  installations  to  the  amount  of  account 
No.  319,  gas  meters,  which  already  includes  the  cost  of  the 
meter  connections,  and  the  cost  of  testing,  badging  and  paint- 
ing the  meters  in  the  shop  before  they  are  sent  out    On 
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this  basis  the  different  valuations  for  meters,  meter  connec- 
tions, meter  shelvea  and  labor  of  setting  meters  only  are 

Randolph   $473,276 

Banlett-Hayward   517,881 

Stone  &  Webster 487^15 

Forstall  &  Robison 489J04 

The  valuation  of  Bartlett-Hajward  is  much  higher  than 
any  of  the  others  and  since  their  experience  has  been  rather 
with  the  constractioQ  of  manufacturing  plant  than  with 
the  installation  of  distribution  systems  their  estimate  may 
be  disregarded.  The  average  of  the  other  three  appraisers 
is  |1S3,165,  while  if  the  values  of  Bandolph  and  Stone  & 
Webster  are  averaged  and  this  average  then  averaged  with 
valuation  of  Forstall  &  Bobison,  the  resulting  figure  is  f  484,- 
674.  This  figure  we  accept  and  add  to  it  the  allowance  of 
17.6  per  cent  amounting  to  |S;j,302,  giving  a  gross  valuation 
of  $569,976. 

No.  321.     Municipal  Street  Lighting  Fixtures. 
The  valuations  were  as  follows: 

Randolph   $2,804 

Bartlett-Haywaid    3,050 

Stone  &  Webster 4,102 

Forstall  &  Robison 2,796 

The  average  of  all  four  appraisals  is  (3,188.  Adding  to  this 
the  allowance  of  17.6%,  amounting  to  |561,  we  obtain  a  gross 
valuation  of  |3,749,  which  we  accept  for  this  class  of  property. 

SUMMAKY  OP  DISTEIBUTION  SYSTEM. 

No.  317.  Trunk  Lines  and  Mains, 

No.  317a.  Paving  over  mains 11,392,345 

No.  31&  Services, 

No.  318a.  Paving  over  services 499,200 

No.  319.  Gas  meters. 

No.  320.  Gas  meter  installation 569,976 

No.  321.,  Municipal  Street  Lighting  Fixtures 3,749 

Total    $2,465,270 

Working  Capital. 

In  Exhibit  No.  4,  Valuation  of  Property,  made  by  William 
W.  Randolph,  allowance  is  made  of  $250,000  for  working 
capital — this  allowance  to  provide  for  "reasonable  stocks 
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of  meters,  pipes,  fittings,  stored  supplies,  stable  and  auto- 
mobile equipments,  gas  sold  and  not  paid  for  and  snificient 
cash  to  meet  tlie  ordinary  requirements  of  the  business. 

It  should  be  noted  that  elsewhere  in  Randolph's  appraisal 
stable  and  automobile  equipments  are  given  a  valuation.  In 
testimony  of  Edward  W.  Bemis,  page  14,  working  capital 
is  placed  at  ¥200,000.  The  estimate  made  by  BemiB  gives 
the  details  on  which  his  estimate  is  based,  but  we  are  in- 
clined to  feel  that  sufficient  allowauce  has  not  been  made  hj 
bim  for  plant  under  construction  and  for  gas  in  holders, 
and  we  therefore  accept  the  figure  of  f 250,000  as  a  fair  esti- 
mate of  the  working  capital  required  in  the  Passaic  Division. 

Ho.  301.    Organizations. 

No..  302.    Franchises. 

No.  303.     Patent  Bights. 

No.  304.     Other  Tangible  Gas  Capital. 

No.  327.     Law  Expenditures  During  Construction. 

This  group  of  items  is  best  treated  together.  As  no  claim 
is  made  for  No.  303,  Patent  Bights,  we  may  dismiss  further 
consideration  thereof.  We  find  the  fair  value  of  No.  303  for 
rate-making  purposes  to  be  nothing  at  all.  Nos.  301,  302  and 
327  will  be  treated  after  the  analysis  of  No.  304. 

Under  No.  304,  "Other  Intangible  Gas  Capital,"  we  shall 
discuss  "Going  Value"  or  "Going  Concern  Value."  We  use 
the  two  terms  here  as  synonymous.  We  may,  for  convenience, 
note  the  definition  of  this  term  suggested  by  Mr.  Bergen, 
counsel  for  the  Company,  as  "Value  of  the  plant  and  busi- 
ness as  a  whole  in  excess  of  the  value  of  the  special  franchise 
and  cost  of  the  tangible  plant"  (Evidence,  p.  177).  Mr. 
Boyce's  definition  of  the  term  varies  in  some  respects  from 
this  definition  (Evidence,  p.  1425).  However,  his  inclusion 
of  franchise  value,  if  any,  and  his  exclusion  of  "quick  assets," 
or  "working  capital,"  are  to  be  noted.  Mr.  Forstall,  in  testi- 
fying, acquiesced  in  counsel's  calling  this  element  of  value 
"development  value"  (Evidence,  p.  97),  "the  cost  of  getting 
the  business"  (Do.,  p.  98),  "a  development  charge"  (Do.,  p. 
98) ;  but  in  his  later  testimony  used  the  term  "going  concern 
value"  (Do.,  p.  2214).  Mr.  Forstall's  consistent  conception 
of  the  term  is  the  excess  in  value  a  gas  property  in  operation 
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has  over  a  similar  gas  property  with  the  same  or  Bimilar 
stmctoTtt  but  withont  couBumers  attached  iDo.,  pp.  98  and 
2214).  Mr.  Alter  S.  Miller,  of  Humphreys  and  Miller,  Inc., 
spealts  of  "the  cost  of  reproducing  the  business"  (Do.,  p. 
1437),  and  his  analysiB  of  items  therein  included  indicates 
what  he  covers  under  "cost  of  reproducing  the  business." 
However  the  various  conceptions  of  going  concern  value  maj 
fail  of  precise  coincidence,  they  all  have  a  common  core.  This 
is  the  value  a  utility  property  has,  or  may  have,  over  and 
above  the  value  of  its  tangible  belongings. 

At  the  very  outset  two  questions  arise  that  require  an- 
swer: 

Firtt,  can  a  public  utility  have  any  excess  in  value  over  and 
above  the  value  of  its  tangible -belongings?  This  query  more- 
over presupposes  that  the  excess  value,  if  any,  is  wholly  dis- 
tinct from  any  capitalized  earning  power  predicated  on  a 
future  setting  of  rates  higher  than  required  to  afford  a  just 
return. 

Second,  in  case  it  transpires  that  such  excess  value,  known 
as  "going  concern  value,"  exists,  and  in  case  the  costs  in- 
volved in  the  acquisition  of  such  value  have  been  met  out  of 
rates  exacted  from  consumers,  should  such  excess  value, 
known  as  "going  concern  value"  enter  into  the  base  upon 
which  public  utilities  are  entitled  to  earn  a  fair  return? 

Our  answer  to  the  first  query  is  in  the  affirmative.  There 
is  sncb  a  thing  as  "going  concern  value."  Mr.  Forstall  testi- 
fied (Evidence,  pp.  98  to  104) : 

"A  plant  with  business  attached  has  a  value  greater  than 
the  value  of  the  mere  plant  without  the  business  attached. 
•  •  •  Now  you  don't  get  the  business  by  simply  putting  in 
a  physical  plant  The  getting  of  the  business  is  entirely  a  sep- 
arate thing.  You  have  got  t6  either  spend  actual  money,  or 
lose  interest  on  your  investment  for  a  long  time.  There  is  no 
gas  business  that  ever  started  new  that  made  money  right 
away." 

The  "going  concern  value"  will  then  be  lai^ly  represented 
by  the  cost  of  developing  the  business  as  distinct  from  the 
cost  of  securing  the  physical  structure.  This  going  concern 
value  may  include  the  cost  of  soliciting  business,  cost  of 
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advertiaiug,  cost  of  inducing  consumers  to  take  service,  cost 
of  exhibiting  appliances,  cost  of  occasional  free  installation, 
and  also  the  deartli.  of  adequate  returns  during  the  earlj 
developmental  years  of  the  Company.  Depreciation  un- 
earned in  this  period  may  also  sometimes  be  included  in  "go- 
ing concern  value."  Indeed  the  term  "going  concern  value" 
or  "going  value"  may  be  employed  to  cover  the  total  value 
of  a  company's  property  over  and  above  strnctural  valu& 
This  is  the  sense  in  which  Mr.  Boyce  osed  the  term  "going 
value,"  except  that  Mr.  Boyce  would  group  working  capital 
separately,  and  would  deduct  both  it  and  structural  value 
from  total  value  to  arrive  at  "going  value."  Mr.  Bergen 
excepts  franchise  value  from  "going  value."  As  regards 
the  nature  of  this  element,  .we  agree  with  Commissioner 
Erickson,  of  the  Bailroad  Conunissiou  of  Wisconsin,  who 
has  said:  "These  outlays  are  in  the  nature  of  investments, 
and  are  as  real,  and  as  a  rule  as  necessary  as  the  investments 
in  the  physical  plant.  Since  these  outlays  are  in  the  nature 
of  investments,  it  would  also  seem  that  they  should  be 
treated  as  such.  In  fact,  to  so  treat  them  is  usually  both  nec- 
essary and  just"  See  also  the  comments  of  the  Supreme 
Court  of  Oklahoma  in  Pioneer  Telephone  and  Telegraph  Co. 
vs.  Westenhaver,  118  Pac,  354. 

The  second  query  raised  asks  whether  such  "going  concern 
value"  should  be  included  in  the  base  on  which  public  utili- 
ties are  entitled  to  a  fair  return,  in  caae  the  costa  involved 
in  developing  such  going  concern  value  have  been  met  out  of 
rates  exacted  from  consumers.  To  this  our  answer  is  also  in 
the  aflBrmative,  so  far  as  it  does  not  appear  that  the  rates 
exacted  from  consumers  wer-;  legally  challenged.  If,  in  the 
past,  this  gas  company,  out  of  the  rates  exacted  from  con- 
sumers, had  met  its  operating  expenses  and  depreciation, 
and  in  addition  thereto  had  obtained  enough  to  pay  returns 
to  investors,  and  to  build  an  actual  structure  used  in  the 
business,  would  this  structure  aforesaid  be  the  lawful  prop- 
erty of  the  company?  The  answer,  it  seems  to  us,  must  be 
in  the  affirmative.  If  the  Company  had  paid  out,  in  addition 
to  other  payments  to  investors,  dividends  equal  to  the  cost 
of  building  this  structure,  and  then  had  issued  additional 
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stock  in  value,  equal  to  tlie  coat  of  this  stiacture,  in  order 
to  repofisesa  itself  of  the  money  required  to  build  it,  there 
•  can  be  no  doubt  that  tlie  structure  built  out  of  the  proceeds 
of  the  additional  securities  tbus  aold  would  be  tbe  lawful 
property  of  the  Oouipauy.  It  would  be  none  tbe  less  tbe 
Company's  lawful  property  if  built  out  of  current  earnings 
without  tbe  issue  of  additional  securities. 

Under  tbe  present  regulation  by  tbe  Commisaion,  it  is 
doubtless  true  that  net  additions  to  a  company's  plant  must 
be  charged  to  capital  account.  Under  tbe  present  regime 
of  regulation  of  rates  and  regulation  of  accounts,  it  would 
be  grossly  improper  first  to  charge  new  constmction  up  to 
operating  expenses,  and  defray  its  cost  therefrom,  and  there- 
after  to  capitalize  such  net  additions,  and  iuclnde  them  in 
the  base  on  which  a  company  is  entitled  to  earn  a  fair  re- 
turn, but  we  see  no  escape  from  tbe  necessity  of  recognizing 
the  intangible  property  designated  as  "going  concern  value," 
as  well  as  actual  physical  structures  similarly  obtained  as 
constituting  part  of  tbe  present  lawful  possessions  of  a  pub- 
lic utility,  even  though  both  these  tangible  and  intangible 
values  were  built  up  in  the  past  out  of  rates  exacted  from 
consumers. 

In  the  present  case  there  have  been  cited  a  number  of 
methods  of  estimating  "going  concern  value."  These  estimates 
range  from  Professor  Bemis'  estimate  of  9171,000  (which 
he  designates  "possible  allowance  for  preliminary  and  de- 
velopment expenses")  to  the  estimate  made  by  Messrs. 
Humphreys  and  Miller,  Inc.,  of  $1,689,316  (designated  by 
them  "cost  of  business").  Mr.  Frederick  P.  Royce,  Vice- 
President  of  the  Btone  &  Webster  Management  Association, 
arrives  at  a  valuation  of  thirty  per  cent,  upon  structural 
value  (Evidence,  p.  1787).  In  connection  with  this  case, 
three  rule-of-thumb  methods  have  been  referred  to. .  One  of 
these  assumes  a  going  concern  value  of  |30  per  meter.  This 
would  make  the  going  concern  value  approximately  |1,500,- 
000.  Another  of  these  rough  and  ready  methods  estimates 
going  concern  value  at  three  times  the  net  annual  income. 
This  would  make  the  going  concern  value,  or  development 
cost,  equal  to  |1,597,318.    The  last  of  these  three  summary 
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methods  estimates  going  concern  value  or  development  cost  at 
one  and  one-liaU  times  the  annual  gross  income.  In  this 
case,  this  would  give  the  sum  of  |1,5S8^2.  It  is  interesting 
to  note,  though  this  is  purely  obiter,  that  Mr.  Leonard  Met- 
calf,  in  the  Transactions  of  the  American  Society  of  Civil 
Engineers,  paper  No.  1105,  p.  31,  in  discussing  "going  value" 
of  water  works,  remarks : 

"la  the  writer's  experience,  the  goiuK  concern  v^ue  has  usually  been  found 
to  be  between  the  aet  and  the  gross  income  of  the  plant  for  k  period  of  one 
year  (at  the  date  of  taking).  It  may  be  largely  afiected,  however,  fay  die 
period  required  for  the  'development  of  the  business.'' " 
BtUl  another  method  suggested  by  Mr.  Alfred  E.  Forstall 
would  make  the  going  concern  value  to  range  between  fdOti,- 
000  and  |1,000,000  (Oitto,  p.  2216). 

We  may  dismiss  the  various  rule-of-thumb  methods,  with- 
out further  comment  than  to  say  that  there  is  no  persuasive 
evidence  tliat  they  apply  to  the  case  at  bar. 

The  estimate  presented  by  Messrs.  Humphr^s  and  Miller 
was  posted  in  part  upon  a  land  valuation  of  f  400,000  not 
made  by  themselves  but  furnished  them  as  a  datum.  Tliis 
estimate  we  believe  to  be  a  very  large  eza^eratiou  of  the 
fair  value  of  the  land  in  question.  Our  reasons  for  rejecting 
this  land  valuation  are  set  forth  in  another  part  of  this 
Beport.  Messrs.  Humphreys  and  Miller  have  built  their  elab- 
orate and  ingenious  estimate  in  part  upon  the  assumption 
that  three  full  years  would  be  occupied  in  building  the  plaut 
and  distribution  system,  and  that  during  this  three-gear  pe- 
riod no  gas  would  be  delivered  to  any  customer  (do.,  p.  1468), 
and  that  in  the  next  subsequent  period  of  six  years  the  busi- 
ness would  be  acquired  equal  to  that  now  possessed  by 
the  Company.  From  the  testimony  of  Mr.  Frederick  P. 
Boyce,  Vice-President  of  the  Stone  &  Webster  Management 
Association,  who  was  called  by  the  Company  as  its  witness, 
we  infer  (Evidence,  pp.  1780-1782)  that  this  method  of  de- 
ferring the  delivery  of  gas  until  the  plant  should  be  wholly 
completed  would  be  unnecessarily  expensive  arid  wasteful. 
Mr.  Royce  says :  "The  loss  in  early  operation  should  be  re- 
duced to  a  minimum,  because  that  is  one  of  the  greatest  places 
where  losses  can  occur"  (do.,  p.  1780) ;  and  a^in  (p.  1782) : 
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"It  might  be  interesting  to  aaj,  in  connection  with  that  point, 
that  we  have  now  one  power  development  under  way,  which 
will  not  be  ready  to  fnrnish  current  for  a  year  or  more,  and 
yet  for  a  year  past  and  at  the  present  time  we  bave  a  very 
large  force  of  men  on  the  commercial  end  developing  the 
business,  attracting  power  users  to  the  vicinity,  so  that  when 
they  are  ready  to,  start  we  will  have  some  business  to  start 
with"  (p,  1782).  Mr.  Ohas.  W.  Hunter,  also  connected  with 
The  Stone  &  Webster  Engineering  Company,  a  witness  called 
by  The  Public  Service  Gas  Company,  in  reply  to  a  question 
as  to  the  time  required  to  complete  this  plant  (t.  e.,  in  the 
Passaic  division)  said: 

"I  estimated  that  at  the  end  of  a  year  and  a  half  you  would  turn  s^ 
into  as  much  of  the  gas  main  systein  as  was  then  laid,  and  that  in  another 
year  you  would  complete  the  rest  of  the  main  system."    (Evidence,  p.  1326.) 

Obviously,  gas  delivered  at  the  earliest  date  economically 
practicable,  even  though  delivered  in  advance  of  the  entire 
completion  of  the  plant  and  distribution  system,  would  re- 
duce the  expense  of  developing  the  business.  While  the 
comment  is  wholly  obiter,  we  may  remark  here  that  in  a 
case  now  pending  before  this  Commission  (Gately  &  Uorley, 
et  al,  vs.  Delaware  &  Atlantic  Telegraph  &  Telephone  Com- 
pany) the  engineers  of  the  Bell  interests  in  constructing  their 
careful  and  elaborate  study  of  the  cost  of  reproducing  the 
business  of  the  company,  have  assumed  that  service  would 
be  progressively  afforded  in  some  considerable  measure  before 
the  entire  plant  was  completed,  and  that  revenues  from  cus- 
tomers in  this  period  would  decrease  the  otherwise  greater 
cost  of  developing  the  business  of  the  company. 

We  are  finally  of  opinion  that  Messrs.  Humphreys  and 
Miller's  estimate  of  the  cost  of  reproducing  the  business 
cannot  be  accepted  as  controlling  in  the  present  case.  Our 
reasons  are:  first,  that  their  estimate  is  based  upon  an  ex- 
cessive valuation  of  portions  of  the  physical  property,  notably 
the  land;  second,  that  the  two  periods  embraced  in  their 
estimate  ought  to  have  been  partially  telescoped,  the  latter 
end  of  the  construction  period  overlapping  the  beginning  ol 
the  six-year  period  in  which  they  assume  the  business  is  ac- 
quired; and  third,  because  the  metiiod  itself  of  estimating 
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the  cost  to  reproduce  the  buaineas  is  necessarily  so  Iiypo* 
thetical  that  it  cannot  readily  be  tested  b;  the  toucbstone 
of  reality.  "^^^  rejection  of  their  estimate  does  not  imply 
any  imputation  of  lack  of  competence  or  of  fairneaa  upon 
the  part  of  these  experienced  experts,  nor  any  discrediting 
of  the  Wisconsin  model  which  they  have  used  in  maldug  their 
estimate.  As  we  understand  it,  the  Wisconsin  method  gen- 
erally takes  historical  data,  as  to  costs  of  construction,  ex- 
tensions, revenues  and  expenses,  whereas  the  corresponding 
items  in  the  estimate  of  Messrs.  Humphreys  and  Miller  are 
in  large  part  estimates,  not  transcripts  of  actual  accounts. 
The  fact  seems  to  be  that  in  ascertaining  the  fair  value  upon 
which  a  public  utility  is  entitled  to  a  fair  return,  the  cost 
of  reproduction  method  is  of  varying  serviceability.  Where 
it  is  employed  to  estimate  the  value  of  apparatus  which  is 
currently  used  and  freely  reproducible,  the  cost  of  reproduc- 
tion is  often  indispensable.  When  the  attempt  is  made,  how- 
ever, to  apply  the  same  method  to  afford  light  upon  the  valae 
of  land,  the  cost  of  reproduction  method  is  difficult,  in  some 
cases  impossible,  of  application.  When  the  same  method  is 
applied  to  throw  light  upon  the  cost  of  reproducing  the  busi- 
ness, or  in  general,  to  the  question  c^  intangible  values  such 
as  going  concern  value,  its  serviceability  is  very  seriously 
impaired,  and  may  readily  become  practically  nil. 

If  we  And  it  impossible  to  accept  the  maximum  estimate 
of  going  concern  value  as  embodied  in  the  figures  of  Messrs. 
Humphreys  and  Miller,  we  find  it  also  impossible  to  accept 
the  minimum  setimate  of  Professor  Bemis  of  fl71,000  as  a 
"possible  allowance  for  prelimiuary  and  development  ex- 
penses." 

Professor  Bemts  has  built  this  estimate  upon  the  assump- 
tion that  any  "preliminary  development  expenses  or  early 
overhead  charges"  would  surely  be  confined  to  the  first  mil- 
lion dollars  of  investment  and  to  sales  of  the  first  two  billion 
feet  of  gas  in  the  first  twenty  or  thirty  years  of  life  of  the 
companies  in  the  Passaic  District"  (Prof.  Bemis'  valuation, 
p.  15).  He  allows,  accordingly,  12%  on  the  first  |1,000,000 
of  investment,  or  ?120,000,  and  also  for  new  business  expense 
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at  12.55  per  M.  on  the  first  2,000,000,000  feet  of  sales,  or 
f  51,000.    His  total  accordingly  is  |171,000. 

There  is  no  evidence  to  show  that  in  this  case,  or  in  cases 
generally  preliminary  development  expenses  or  early  over- 
head charges  woald  be  confined  to  the  first  million  dollars 
of  investment.  Why  limit  such  charges  to  the  first  million 
of  investment?  or  indeed  why  extend  them  beyond  the  first 
hundred  thousand  dollars  of  investment?  Such  an  assump- 
tion is  purely  arbitrary,  and  unsupported  by  evidence.  It 
must  therefore  be  rejected.  If  there  be  an  intangible  value, 
such  as  going  concern  value,  legally  a  part  of  the  company's 
property,  it  seems  to  us  more  reasonable  to  appraise  it,  in  the 
absence  of  evidence  to  the  contrary,  as  some  proportion  of 
the  present  investment  of  the  company  than  as  a  proportion 
of  the  investment  of  twenty  years  ago.  If  it  be  argued  that 
preliminary  and  overhead  charges  appertain  more  specifically 
to  the  early  years  of  a  company's  operation,  the  rejoinder  is 
not  wholly  unwarranted  that  similar  charges  are  not  im- 
possible or  improbable  in  later  years ;  especially  when  these 
later  years  have  witnessed  combinations  of  earlier  properties 
and  great  extensions  of  their  operations.  Moreover,  the  fact 
that  approximately  forty  per  cent,  of  the  company's  send-out 
reprMents  business  acquired  within  the  past  decade  would 
indicate  that  the  cost  of  acquiring  new  business  must  have 
been  relatively  heavier  than  in  the  earlier  years  of  the  pro- 
duction of  gas  in  this  district.  It  is  true  that  the  cost  of 
new  business  in  this  last  decade  has  been  charged  to  opera- 
tion and  paid  ont  of  rates.  But  as  we  have  indicated  above, 
the  bnslness  thus  acquired  must  be  regarded  as  a  legitimate 
part  of  the  property  of  the  company.  We  cannot  equitably 
project  back  into  the  unregulated  past  a  norm  of  prices  that 
might  to-day  be  regarded  as  fair  and  adequate,  and  assume 
that  actual  rates  exacted  in  the  past,  in  so  far  as  they  ex- 
ceed what  are  now  deemed  fair,  have  not  lawfully  become 
the  property  of  the  company.  If  these  high  rates  In  the  past 
have  been  employed  by  the  company  to  acquire  an  intangible 
property  in  the  shape  of  extensive  patronage,  that  expecta- 
tion of  patronage  is  theirs,  and  on  its  fair  value  the  com-, 
pany  is  entitled  to  a  return.    It  may  or  may  pot  be  a  subject 


394    Nbw  Jbbsbt  Boasd  of  Pub.  Vtil.  Comhissionbrs. 

of  regret  that  regalatioD  was  so  long  deferred;  but  deferred 
regulation  is  no  excuse  for  refusing  at  present  to  allow  a 
fair  return  upon  what  is  the  lawful  property  of  the  company. 

The  estimate  for  "going  concern  value"  by  Mr.  Frederick 
P.  Boyce,  of  Stone  and  Webster,  places  "going  concern  value" 
at  thirty  per  cent  of  "the  structural  value  of  the  plant"  (Evi- 
dence of  Mr.  Boyce,  p.  1787).  The  valuation  which  we  ac- 
cept for  structural  value  is  lower  than  the  figure  placed  there- 
on by  Messrs.  Boyce  and  Hunter.  If  we  take  as  a  basis  our 
estimate  upon  undepreciated  structural  valne,  including  land, 
but  excluding  working  capital,  as  of  July  1st,  1911,  amount- 
ing to  (3,675,9^,  we  find  thirty  per  cent  thereof  to  be  (1,- 
102,789.  It  does  not  appear  clearly  in  the  evidence  that  Mr. 
Boyce  or  Mr.  Hunter  has  set  a  definite  figure  calculated  In 
dollars  and  cents  on  "going  value".  Mr.  Boyce  testified  that 
be  hesitated  "to  name  an  exact  figure  for  an  intangible  value 
of  this  kind"  (Evidence,  p.  1776).  If  we  take  their  total 
valuation  of  plant  at  $4,365,910  (excluding  working  capital, 
as  we  must  do,  according  to  Mr.  Boyce's  evidence  (p.  14K), 
then  thirty  per  cent,  of  f  4,365,910  or  |1,309,773  plus  thirty 
per  cent  of  their  figure  for  land  (which  is  indeterminate) 
would  represent  their  specific  estimate  for  "going  concern 
value."  This  is  less  than  Mr.  Bergen's  estimate  of  Mr. 
Royce's  estimate  of  development  cost  (p.  101  of  Mr.  Helen's 
brief) ;  but  we  think  that  Mr.  Boyce's  thirty  per  cent,  should 
be  taken  upon  his  own  estimate  of  structural  value,  not  upon 
Mr.  Eandolph's  estimate  increased  by  certain  allowances  for 
preliminary  expenses,  as  is  done  on  page  99  of  Mr.  Bergen's 
brief.  We  can,  however,  say  with  certainty  that  Mr.  Boyce's 
estimate  for  going  concern  value  in  the  present  ease  would 
be  upwards  of  11,309,773;  and  assuming  him  to  accept  the 
company's  figure  of  |400,000  for  land,  it  would  apparently 
not  exceed  11,429,773.  Boughly,  then,  on  this  twusia  of  taking 
thirty  per  cent,  of  structural  value  as  an  estimate  of  the  going 
valne  of  the  company,  it  would  fall  between  fl,000,000  and 
?1,425,000,  according  as  the  Commission's  figures  or  Mr. 
Boyce's  figures  of  structural  value  are  accepted. 

We  are  impressed  with  the  evident  solidity  of  Mr.  Boyce's 
testimony  as  to  the  ratio  of  going  value  to  structural  value. 
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In  order  that  there  may  be  no  mistake  aa  to  what  he  includes 
in  going  valne,  his  own  definition,  explicitly  asked  for  as  a 
definition,  should  be  recorded  as  given  on  p.  1425  of-  the  evi- 
dence. In  includes  "practically  all  elements  of  value  which 
the  company  may  possess  outside  of  its  actual  structural  value 
and  the  tang^le  uforth  or  value  of  its  quick  assets." 

Asked  explicitly  by  Judge  Armstrong:  "Xoa  include  in  that  whatever 
nine  would  attach  to  the  franchise  value  of  (or?)  advantage  for  the  value 
of  a  going  business,  a  live  business,  producing  a  profit;  the  prospective 
increase,  and  the  opportunity  for  the  investment  of  additional  capital  in 
enlargements,  and  all  that  would  you?",  Mr.  Royce  answered:  "Yei,  sir, 
and  the  value  that  comes,  when  a  plant  is  properly  handled,  of  getting  the 
apparatus  itself  into  such  shape  that  it  may  be  worked  at  its  point  of 
greatest  efficiency.  .   .  ."     (Evidence,  pp.  1425,  1426.) 

Recalled,  Mr.  Royce,  being  asked  if  his  compilation  of  costs  takes  into 
account  "the  preliminary  costs  of  the  party  which  went  to  look  over  the 
fidd  and  of  organizing  the  business  or  of  getting  their  franchises,"  he  replies 
that  he  is  speaking  of  "the  company  ready  to  do  'business,"  but  adds,  cor- 
recting himself  or  explaining  himself,  that  it  applies  "either  before  or  after" 
the  construction  of  the  plant  (Evidence,  p.  1789). 

We  must  bear  in  mind  the  definition  given  by  Mr.  Royce  himself,  when 
asked  specifically  to  dcliae  the  term  "going  value,"  as  "practically  all  the 
elements  of  value  which  the  company  may  possess  outside  of  its  actual  struc- 
tural value  and  the  tangible  worth  or  value  of  its  quick  assets."  (Evidence, 
p.  142S.)  With  this  definition  of  "going  value"  we  must  compare  his 
matured  statement  Aat  he  would  say  "without  any  question  that  the  mini- 
,  mnm  of  the  going  value  of  the  property  would  be  the  sura  of  those  three 
items,  or  perhaps  thirty  per  cent,  of  the  structural  value  of  the  plant;  and 
roughly  speaking,  and  considering  that  we  are  to  take  up  a  new  proposition 
of  this  kind  I  think  we  should  have  to  spend  that  amount  in  the  variation 
of  the  going  value."  (Evidence,  p.  1787.) 

Stmctnral  valne,  according  to  Mr.  Royce,  inclndes  con- 
tractor's profit  on  stmctures.  His  estimate  of  thirty  per 
cent  moreover  is  a  minimnm  (Evidence,  p.  1787) ;  bnt  "for 
purposes  of  this  kind  that  would  be  about  a  fair  basis"  (Evi- 
dence, p.  1862).  He  testified  out  of  a  wide  experience  that 
this  is  B  fairly  common  or  average  allowance  for  going  value. 
He  testified  that  in  the  case  of  this  particular  company : 

"I  believe  that  the  actual  cost  of  developing,  of  getting  the  new  business, 
and  of  creating  efiifiency  in  operation,  together  with  some  losses,  during  the 
various  periods  of  construction,  has  been  at  least  thirty  per  cent,  of  the 
actual  structural  coit." 

He  was  unshaken  on  cross-examination,  and  made  clear 
that  this  percentage  applied  not  merely  to  the  stmctural  i 
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cost  with  which  a  company  might  start  in  business,  but  to 
the  structaral  cost  of  extensions  as  well  (Evidence,  p.  1849). 
He  is  also  on  record  that  this  value  of  going  concern  does 
not  suffer  depreciation  (Evidence,  p.  1865),  bufis  full;  as 
stable  as  real  estate  (Evidence,  p.  1866).  In  the  absence 
of  accounting  records  going  back  more  than  about  a  dozen 
years,  and  in  view  of  the  very  wide  expert  experience  under- 
lying and  supporting  Mr.  Royce's  testimony,  we  incline  to 
think  that  thirty  per  cent,  of  present  stmctural  value,  new, 
may  well  be  taken  as  a  fair  presumptive  measure  of  the  total 
going  concern  value  of  the  company.  This  thirty  per  cent, 
is  to  be  taken  on  the  fair  structural  value,  new,  of  the  com- 
pany's plant  and  distribution  system,  working  capital  being 
excluded. 

Mr.  Porstall  testified  that  he  regards  going  concern  value 
as  a  market  value  and  not  a  cost  value  (Evidence,  p.  2231). 
We  understand  him  to  mean  that  going  concern  value  is  what 
a  utility  property  would  fetch  from  a  buyer  in  excess  of  the 
cost  of  tlie  physical  property.  Mr.  Forstall  testified  also  that 
the  number  of  consumers  a  company  has  Is  one  of  the  best 
measures  of  going  concern  value  (Evidence,  p.  2214).  He 
said  that  it  is  comparatively  easy  to  determine  the  rainiroum 
below  which  going  concern  value  can  never  go  (Evidence, 
p.  2215 ) .  This  minimum  basis  is  computed  by  taking  anoaal 
interest  and  depreciation  at  a  fair  rate  upon  the  cost  of  plant 
which  is  converted  by  customers  from  a  dead  asset  to  a  rev- 
enue producer  (Evid.,  p.  2215).  In  the  present  case,  Mr. 
Forstall  finds  tlie  investment  per  customer  as  of  OctobCT  Ist, 
1911,  to  be  practically  sixty  dollars.  At  eight  or  ten  per 
cent.,  the  corresponding  minima  of  going  concern  value  are 
roughly  five  dollars  and  six  dollars  respectively  per  cuBtomer. 
The  total  minimum  would  be  therefore  either  $250,000  or 
$300,000. 

The  remainder  of  the  going  concern  value  would  involve 
some  assnmption  as  to  the  rate  of  charge  that  may  be  reason- 
ably expected  under  regulation  by  Commission.  The  antici- 
pated net  earnings  being  roughly  estimated  (on  a  basis  con- 
sisting of  the  value  of  the  physical  plant  and  the  minimum 
of  going  concern  value)  it  is  assumed  that  such  a  concern 
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coold  be  financed  by  fire  per  cent,  bonds  selling  at  ninety 
whose  interest  would  be  two-tbirds  of  the  anticipated  net 
earnings.  The  remaining  capitalisation  it  is  assomed  must 
be  represented  by  stock  yielding  ten  per  cent  The  excess 
of  the  bond  and  stock  issues  over  the  cost  of  the  physical 
plant  will  give  the  going  concern  value  (Evid.,  pp.  2218, 
2219).  This  method  would  give  in  the  present  case  a  going 
conceirn  value  of  between  nine  hundred  thousand  and  a  mil- 
lion dollars  (Evid.,  p.  2216). 

This  plan  for  estimating  going  concern  value  for  a  bond 
house  or  an  intending  purchaser  is  excellent.  But  its 
availability  for  a  Commission  seeking  to  set  a  fair  rate  is 
the  less,  because  it  depends  for  one  of  its  premises  upon  the 
assumption  of  a  rate  likely  to  be  fixed  by  the  Commission. 

On  the  other  hand,  the  result  this  method  reaches  in  the 
present  case  of  between  1900,000  and  fl,000,000  checks  up 
rather  closely  with  the  result  we  reach  on  Mr.  Royce's  method 
of  taking  30  per  cent,  upon  our  value  of  the  structural  plant. 
If  we  allow  that  going  concern  value  is  depreciable,  and  this 
is  Mr.  Porstall's  opinion  {Evid.,  p.  2,230),  the  difference  be- 
tween Mr.  Fopstall's  estimate  and  the  Commission's  estimate 
based  on  Mr.  Royce's  percentage  is  fairly  close,  considering 
that  we  are  estimating  upon  intangibles  in  a  necessaiy  twi- 
light, owing  to  the  absence  of  records  appropriate  for  our 
purpose  for  the  past  twelve  years,  and  of  all  records  for  the 
previous  half  century.  We,  therefore,  find  the  total  value 
of  the  company's  intangible  property,  as  of  October  1st,  1911, 
including  under  this  caption  all  property  over  and  above 
tangible  or  physical  property  separately  estimated,  to  be  of 
a  fair  value  of  One  Million  and  Twenty-Pive  Thousand  Dol- 
lars (11,025,000).  This  sum  is  the  approximate  average  of 
11,103,789  (found  by  taking  30  per  cent,  of  our  appraisal 
of  structural  values  less  working  capital)  and  of  the  medium 
of  Mr.  Forstall's  upper  and  lower  estimates  (f950,000). 

Onr  finding  of  One  Million  and  Twenty-Five  Thousand 
Dollars  as  the  value  of  all  intangible  property  of  any  kind 
involved  in  the  present  case  is  all  inclusive.  It  is  intended 
to  cover  and  does  cover  the  value  of  all  the  company's  prop- 
er^ upon  which  they  are  entitled  to  a  return,  except  only 
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the  physical,  tangible  or  Btructnral  plant,  and  associated 
plant  assets,  such  as  working  capital.  Under  this  appraisal, 
therefore,  we  inclade  everything  that  may  be  claimed  by 
reason  of  preliminary  or  developmental  ontlay,  including 
preliminary  engineering  and  legal  expenses,  canvassing,  in- 
corporation costs,  securing  franchises,  organization  expenses 
to  supervise  expenditures  during  construction ;  all  financing, 
bankers'  commissions,  discount  on  bonds,  promoters'  profits, 
preparation  of  mortgages,  bonds  or  other  securities,  and  the 
engraving  of  the  same.  We  also  include  under  said  finding 
of  the  total  value  of  intangibles  all  allowances  properly  to 
be  made  for  all  elements  of  cost  arising  during  the  early 
years  of  operation  or  thereafter,  such  as  early  deficits,  if 
any,  and  inadequate  early  returns  npon  Investment.  And 
we  expressly  include  under  said  finding  as  to  the  total  value 
of  intan^bles  the  entire  value  of  all  franchises,  primary  or 
secondary,  possessed  or  exercised  by  the  company  in  the 
Passaic  Division ;  and  also  each  and  every  other  element  of 
intan^ble  property  belonging  to  the  company  and  used  and 
useful  in  supplying  gas  in  the  afore-said  Division.  For  good 
will,  we  allow  nothing  whatever.  The  company,  we  under- 
stand, makes  no  claim  for  good  will.  It  seems  well  settled 
also  that  where  a  particular  service  is  furnished  by  only  one 
company  within  a  given  area,  the  option  of  patronizing  a 
rival  public  utility  is  absent;  and  that  under  the  circum- 
stances, good  will,  or  the  value  of  voluntary  patronage  where 
a  competing  service  is  available,  does  not  exist.  Willcoi  vs. 
Consolidated  Gas  Co.,  212  U.  S.  19,  52;  also  Spring  Valley 
Water  Works  vs.  San  Francisco,  192  Fed.  137,  168. 

It  is  quite  obvious  that  our  finding  as  to  the  total  amount 
of  intangible  property  ($1,025,000)  is  tantamount  to  includ- 
ing the  franchises  of  the  company  at  a  moderate  rating,  at 
a  value  comparable  with  the  cost  of  obtaining  these  or  similar 
franchises.  It  amounts,  therefore,  to  a  practical  denial  of 
the  company's  contentions  as  to  the  value  of  its  franchises. 
The  figure  claimed  for  franchises  by  Mr.  Bergen,  counsel 
for  the  company,  on  p.  15  of  his  brief,  of  $1,392,235,  con- 
siderably exceeds  our  appraisal  of  the  company's  entire  in- 
tangible property.     The  contention  made  by  the  company 
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that  the  par  values  of  securities  originating  in  the  merger 
and  coDBOlidation  of  Fehruary  6th,  1899,  of  various  gas  and 
electric  companies  in  this  district  set  or  determine  an  amonnt 
below  which  our  aggregate  valuation  may  not  fall  is  espresslj 
denied. 

The  method  we  adopt  for  estimating  the  fair  value  of  In- 
tangible property  exempts  us  from  a  separate  appraisal  of 
the  company's  franchises.  Their  inclusion  in  our  total  on 
an  applied  valuation  of  what  it  would  cost  to  obtain  such 
franchises  makes  It  hardly  necessary  to  canvass  the  con- 
siderations urged  by  Mr.  Merrey,  of  counsel  for  Patersou, 
against  their  validity.  Had  we  been  obliged  to  compute 
separately  the  fair  value  of  the  franchises,  we  should  have 
been  compelled  to  estimate  the  presumable  cost  of  obtaining 
similar  franchises.  Had  there  been  evidence  that  these  fran- 
chises, or  any  of  them,  were  exclnsive  of  similar  grants  to 
would-be  competitors;  or  had  there  been  any  evidence  that 
these  franchises  or  any  of  them,  conveyed  an  exemption  from 
taxation,  or  a  right  to  collect  specified  rates  or  tolls  from 
consumers,  or  otherwise  created  a  property  right  capitalizable 
against  the  public,  due  allowance  would  have  been  made 
therefor.  There  is  no  evidence  of  any  of  these  things.  There 
is  no  evidence  of  what  these  franchises  cost  the  company,  or 
the  various  constituent  companies  merged  into  the  Patersou 
and  Passaic  Gas  and  Electric  Company.  There  is  no  specific 
evidence  that  any  of  these  franchises  has  a  specific  value 
stated  in  terms  of  dollars  and  cents.  In  the  present  case 
there  Is  no  persuasive  evidence  that  the  franchises  in  ques- 
tion do  more  than  convey  permits  for  the  location  of  ap- 
paratus such  as  mains  upon  pnblic  property.  It  is  well 
known  that  it  is  the  public  policy  of  the  State  of  New  Jersey 
at  present  not  to  allow  the  capitalization  of  franchises  for  an 
amount  in  excess  of  the  actual  cost  involved  in  obtaining  said 
franchisee.  That  this  is  a  wise  and  equitable  policy  we  think 
Is  incontestable.  One  of  the  characteristic  features  of  a  pub- 
lic utility  such  as  a  gas  company  is  that  it  does  not  possess, 
and  ordinarily  cannot  afford  to  porchase,  the  land  requisite 
for  the  location  of  its  distributing  apparatus.  When  by  its 
secondary  franchises  such  permits  to  locate  are  granted  to 
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a  company  without  other  expense  than  the  necessary  busi- 
ness and  legal  costs  of  securing  municipal  consents,  it  seems 
unthinkable,  as  a  matter  of  equity  and  public  policy,  that 
the  easements  gratuitously  granted  should  be  made  the  basis 
for  an  additional  charge  to  be  imposed  upon  the  grantor. 
Even  when  taxes  are  imposed  upon  public  utilities  under  the 
guise  of  franchise  taxes,  the  taxes  so  imposed  are  commonly 
treated  as  an  operating  cost  by  the  utilities,  and  are  recouped 
out  of  the  rates  paid  by  consumers  in  much  the  same  fashion 
as  the  company's  other  operating  costs.  How  the  company's 
payment  in  the  first  instance  of  a  tax  which  is  promptly 
shifted  to  the  consuming  public  gives  any  color  to  the  claim 
that  the  company  is  entitled  to  capitalize  a  franchise  against 
the  grantor  and  to  obtain  a.  distinct  return  thereon  we  are 
unable  to  see. 

There  are  virtually  two  contentions  raised  by  the  company 
to  establish  the  a^regate  value  of  these  franchises.  The  first 
is  based  upon  the  capitalization  agreed  upon  in  1899  when 
six  different  concerns  merged  and  consolidated  into  the  Pater- 
son  and  Passaic  Gas  and  Electric  Company.  The  second  is 
based  upon  what,  it  is  contended,  are  relevant  adjudications 
especially  in  the  case  of  Willcox  vs.  Consolidated  Gas  Com- 
pany, 212  U.  S.  191. 

In  1899  six  gas  and  electric  companies  consolidated,  creat- 
ing the  Paterson  and  Passaic  Gas  and  Electric  Company. 
The  capitalization  of  the  latter  was  15,000,000  in  stock  and 
$5,000,000  in  bonds.  Of  this  approximately  all  the  stock  and 
$4,100,000  of  the  bonds  were  used  in  effecting  the  consolida- 
tion. From  the  final  report  made  to  the  Commission  by 
Marvyn  Scudder,  accountant,  (page  5  of  Utility  Exhibit, 
No.  1  for  June  10,  1912)  it  appears  that  over  and  above 
$2,224,100  issued  to  the  United  Gas  Improvement  Company 
for  "sundry  claims  and  franchises,"  the  excess  of  par  value 
of  stocks  and  bonds  issued  over  the  par  value  of  stocks  and 
bonds  received  was  $3,893;691.  We  have  no  evidence  to  show 
what  the  true  value  was  of  the  sundry  claims  and  franchises  of 
the  United  Gas  Improvement  Company,  but  as  the  U.  G.  I. 
Company,  under  the  arrangement,  received  in  bonds  $764,000, 
it  may  perhaps  be  surmised  that  not  all  of  the  1:1,460.100 
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in  Btock  received  by  that  company  was  represented  by  then 
extant  property  o(  an  equivalent  -  value.  If  this  stock  was 
dil  bonus,  and  if  tiie  excess  in  securities  received  by  tike  six 
merging  companies  was  similarly  bonus,  it  would  seem  that 
.  the  consolidation  involved  a  total  of  13,353,791  in  securities 
baaed  on  anticipations  rather  than  solid  assets;  and  of  the 
capitalisation  here  involved,  it  is  agreed  that  approximately 
two-thirds  are  applicable  to  the  gas  properties.  Whatever 
the  precise  amount  of  water  that  was  injected  into  securities 
resulting  from  this  consolidation,  the  Company  claims  that 
"these  securities  have  been  issued  under  due  form  of  law, 
that  they  have  been  scattered  far  and  wide  all  over  creation, 
and  people  have  paid  for  them  with  honest  money" ;  and  that 
the  CommiHsion,  while  it  should  not  allow  any  rate  like  ten 
per  cent  thereon,  should  "stamp  five  per  cent  on  the  bonds, 
and  five  per  cent,  on  the  stock,"  and  ti;pat  the  money  behind 
that  (i.  e.,  cash  subsequently  invested  in  the  property)  as 
"genuine  money."  (Evidence  of  Pres.  Thomas  N.  McCarter, 
p.  2,133.) 

But  in  Smyth  vs.  Ames,  160,  U.  S.,  466,  the  Supreme  Court 
says: 

"If  a  railroad  corporation  has  bonded  its  property  for  an  amount  that 
exceeds  its  fair  viilue,  or  if  its  capitalization  is  largely  fictitious,  it  may  not 
impose  upon  the  public  the  burden  of  such  increased  rales  as  may  be  required 
for  the  purpose  of  realizing  profits  upon  such  excessive  valuation  or 
fictitious  capitalization;  and  the  apparent  value  of  the  property  and' fran- 
chises used  by  the  corporation,  as  represented  by  its  stocks,  bonds,  and 
obligations,  is  rot  alone  to  be  considered  when  determining  the  rates  that 
may  tie  reasonably  diarged." 

If  additional  evidence  were  necessary  to  demonstrate  that 
the  capitalization  resulting  from  the  aforesaid  consolidation 
was  in  excess  of  the  real  assets  or  property  of  the  acquiring 
company,  the  lease  of  June  1,  1903,  of  the  property  of  the 
Paterson  and  Passaic  Gas  and  Electric  Company  to  the  Pub- 
lic Service  Corporation  is  pertinent.  Said  lease  provided 
for  payment  as  rental  of  interest  on  the  bonded  debt,  and  an 
amount  equivalent  to  dividends  on  the  stock  of  the  Paterson 
and  Passaic  Gas  and  Electric  Company  for  the  first  year  of 
one  and  one-half  per  cent;  for  the  second  year  of  two  per  cent., 
and  for  each  subsequent  year  of  an  additional  half  per  cent., 

DigiLized  by  Google 


t 


I 


402     NkW  JBBSBY  BOABD  of  Pub.  UTIL.  Ck)HMI88I0NBSS. 

until  eTentuall;  five  per  cent  was  reached.  At  this  rate 
it  remainB  fixed  for  the  remaiader  of  the  lease.  If  at  the 
time  of  the  lease,  the  property  taken  over  bj  the  Public  Serv- 
ice Corporation  in  excess  of  the  bonded  indebtedness  was 
represented  by  assets  of  value  equivalent  to  the  stock  created 
bj  the  consolidation,  why  was  so  low  a  return  accepted  by 
the  constituent  companies,  or  how  was  the  Public  Service 
Corporation  able  to  induce  the  lessors  to  accept  so  meagre 
a  return  as  rental  upon  the  stock  of  the  newly  created  com- 
pany? All  the  evidence  points  to  an  unmistakable  inflation 
of  securities,  resulting  from  the  consolidation.  N.  H.  case 
of  Bidgewood. 

Moreover,  in  the  subsequent  lease  of  the  Bidgewood  Com- 
pany to  the  Public  Service  Gas  Company,  the  latter  while 
guaranteeing  five  per  cent  on  the  bonds  of  the  Bidgewood 
Company,  guai'anteed  only  two  per  cent  on  the  stock  of  tJie 
Bidgewood  Company.  If  the  stock  of  the  Bidgewood  Com- 
pany then  issued  (amounting  to  flO0,000),  represented  prop- 
erty of  equivalent  value,  how  explain  the  guaranteed  return 
of  but  two  per  cent  upon  the  stock  in  question? 

We  assume  that  both  at  common  law  and  now  in  this  State 
by  statute  a  public  utility  assumes  the  responsibilities  of 
furnishing  safe,  proper  and  adequate  service  at  reasonable 
rates,  and  that  it  undertakes  its  business  with  the  explicit 
knowledge  of  the  State's  right  and  power  to  set  reaaonable 
rates;  that  any  capitalization  it  effects  is  effected  subject 
to  the  State's  reserve  power  in  the  premises ;  and  that  it  can- 
not plead  its  capitalization  nor  any  contracts  it  may  have 
undertaken  as  barring  the  State's  exercise  of  its  power  as  to 
rates.  When,  moreover,  the  capitalization,  albeit  legal,  is 
demonstrably  in  excess  of  the  value  of  its  assets  at  the  time 
of  capitalization,  the  public  utility  cannot  cite  its  unchal- 
lenged capitalization  as  a  bar  to  the  State's  exercise  of  in- 
herent prerogative  to  set  proper  rates.  We  cannot,  there- 
fore, agree  with  Mr.  Bergen,  of  counsel  for  the  company,  in 
his  contention,  in  his  brief  of  December,  1911,  pp.  62,  63, 
where  he  says:  "When  a  corporation  has  been  created  by  a 
consolidation  agreement  made  by  pre-existing  corporations, 
the  value  of  the  property,  including  special  franchises  of 
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these  corporations,  put  upon  it  b;  their  4liTectorB  and  paid 
for  by  the  consolidated  company  either  in  cash,  or  by  its 
bonds  and  stock,  cannot  be  questioned  except  for  actual 
fraud  in  the  transaction." 
It  is  true  that  in  his  final  brief  (p.  ti9)  Mr.  Bergen  sajs : 
"1  do  not  claim  that  a  corporation  engaged  in  public  service  can  frustrate 
or  escape  rate  regulation  hy  issuing  stocks  and  bonds  that  do  not  represent 
value.  That  was  distinctly  held  in  The  Isjioxviile  Water  Cumpany  case, 
212  U.  S.  p.  1.  All  1  can  claim  is  that  stocks  and  bunds  lawfully  issued 
cannot  be  destroyed  nor  their  value  impaired  by  means  of  rate  regulation. 
To  do  so  would  be  to  take  private  property  without  just  compensation." 

Apparently  the  contention  is  that  the  stocks  and  btwds 
of  the  Paterson  and  Passaic  Uas  and  Electric  Company 
"represent  value,"  because  "ascertained  by  a  lawful  method, 
at  the  time  when  the  consolidation  agreement  was  made." 
If  it  should  be  urged  that  the  valuation  placed  upon  the  real 
estate,  structures  and  distribution  system  of  the  company  by 
the  tax  assessors  represent  value,  because  it  also  is  ascer- 
tained by  a  lawful  method,  and  that  this  value  should  be 
taken  as  the  base  on  which  the  company  is  entitled  to  earn, 
the  company  would  certainly  demur.  The  fact,  as  it  seems 
to  us,  is  plain,  that  while  shareholders  may  be  bound  by  a 
valuation  placed  by  directors  upon  property  for  which  stock 
is  issued,  this  valuation  is  not  necessarily  controlling  for 
other  purposes,  for  condemnation  or  for  taxation. 

The  contention  that  the  a^regate  face  value  of  the  securi- 
ties originating  in  the  merger  and  consolidation  of  February 
6th,  1899,  cannot  be  questioned  in  a  rate-making  valuation 
we  believe  is  wholly  unfounded.  If  the  value  of  the  com- 
pany's property  originally  equalled  the  face  value  of  se- 
curities, but  if  the  present  fair  value  of  their  property  used 
■  OP  useful  in  serving  the  public  has  grown  to  exceed  the  par 
of  these  securities,  or  has  diminished  so  as  to  fall  short  of 
the  face  value  of  the  securities,  it  is  the  fair  value  of  the 
property,  not  the  face  value  of  stocks  and  bonds  that  must 
control.  If  the  value  of  the  company's  property  never  did 
equal  the  face  value  of  the  securities,  the  case  is,  if  anything, 
Htronger  for  looking  to  the  value  of  the  property  and  not  to 
the  nominal  value  of  the  securities  to  find  a  base  for  fixing 
rates.  ,  -<         t 
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There  remains  the  contention  raised  by  the  company  as 
regards  the  Taiuation  that  must  attach  to  its  special  frau- 
chises  under  the  decision  in  the  case  of  Willcox  vs.  Con- 
solidated Gas  Company,  and  other  decisions  cited.  That 
special  franchises  are  property  is,  of  course,  not  disputed. 
That  they  must  be  regarded  as  part  of  the  property  used  in 
public  service  is  admitted.  That  when  tangible  property  is 
operated  under  franchise  rights,  the  instrument  of  public 
service  is  worth  more  than  the  material  and  labor  involved 
in  its  construction  is  conceded.  Without  the  franchise  the 
placement  of  the  apparatus  on  public  places  would  be  tres- 
pass, and  the  structural  plant  could  have  little  besides  a  junk 
value.  That  the  State's  reserved  powers  to  alter  corporate 
charters  cannot  annihilate  property  lawfully  acquired  by  a 
corporation  is  self-evident  Even  certificates  of  incorpora- 
tion, it  may  be  conceded,  for  the  sake  of  argument,  are  equiva- 
lent to  a  legislative  act  of  incorporation.  That  taxation  is 
Imposed  in  respect  of  special  charters  as  property  in  this 
and  other  States  is  also  admitted.  It  might  even  be  granted 
that  a  tenuous  non-monetary  consideration  is  impliedly  paid 
by  a  franchisee  when  he  takes  his  franchises,  in  that  he  as- 
sumes some  responsibility  for  aflfording  the  public  proper 
service  under  his  franchises.  Moreover,  it  is  granted,  of 
course,  that  neither  franchises  nor  any  property  can  be  taken 
for  public  use  without  just  compensation.  But  resolving 
every  one  of  these  points  in  favor  of  the  company's  conten- 
tion, the  question  arises  what  presumption,  under  the  decision 
in  the  Consolidated  Gas  case,  is  raised  by  the  original  capital- 
ization of  the  Paterson  and  Passaic  Gas  and  Electric  Com- 
pany as  to  the  value  of  the  special  franchises?  Is  such  pre- 
sumption, if  any,  inconsistent  with  our  implied  appraisal  of 
its  franchises  at  the  fair  cost  of  obtaining  them  or  similar 
ones?  Is  tliere  any  warrant  for  setting  upon  the  company's 
special  franchises  separately  a  figure  remotely  approaching 
the  11,392,235  mentioned  on  page  15  of  Mr,  Bergen's  final 
brief? 

In  the  case  of  Willcox  vs.  Consolidated  Gas  Company,  the 
pertinent  facts  seem  to  be  the  following :  That  company  was 
organized  under  an  Act  passed  by  the  New  York  Legislature  , 
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in  1884.  Said  Act  authorized  companies  consolidating  to 
fix  in  their  consolidation  i^rreement  the  capitalization  of  the 
acquiring  company.  It  provided  the  amount  of  stock  so 
fixed  ahonld  not  "be  larger  in  amount  than  the  fair  aggregate 
vaiue  of  the  property,  franchises  and  rights  of  the  several 
companies  thus  to  be  consolidated."  The  value  assigned 
specifically  to  "franchises  and  rights"  at  the  time  of  this 
particular  consolidation  was  |7, 781,000;  and  they  were  so 
entered  and  carried  on  the  books  of  the  Company.  When 
after  appeal  the  case  reached  the  Supreme  Court  of  the 
United  States,  that  body  decided  (1)  that  an  estimate  of 
112,000,000  put  by  Judge  Hough  upon  the  then  value  of 
franchises,  or  over  f4,000,000  in  excess  of  the  original  valua- 
tion made  in  the  consolidation  agreement,  could  not  be  con- 
ceded, but  that  only  the  original  specific  valuation  of  $7,781,- 
000  could  be  allowed;  (2)  that  inasmuch  as  a  committee  of 
the  Senate  of  New  York  appointed  in  1885  had,  after  in- 
vftBtigation,  assumed  "that  the  company  would  be  permitted 
to  charge  the  same  prices  in  the  futnre  which  in  the  past  had 
resulted  in  these  "enormous"  or  "excessive"  dividends,  it 
need  not  be  a  matter  of  surprise  that  a  franchise  by  means 
of  which  such  divid^ids  had  been  possible  was  not  regarded 
as  overvalued  in  1884";  (3)  "that  under  the  above  facts, 
the  courts  ought  to  accept  the  valuation  of  the  franchises 
fixed  and  agreed  upon  under  the  act  of  1884  as  conclusive  at 
that  time";  (4)  that  "what  has  been  said  herein  regarding 
the  value  of  the  franchises  in  this  case  bas  been  necessarily 
founded  upon  its  own  peculiar  facts,  and  the  decision  thereon 
can  form  no  precedent  in  regard  to  the  valuation  of  fran- 
chises generally,  where  the  facts  are  not  similar  to  those  in 
the  case  before  us.  We  simply  accept  the  sum  named  as  the 
value  under  the  circumstances  stated."  Willcox  vs.  Con- 
8(^dated  Gas  Co.,  212  U.  S.  18,  sq. 

The  case  t)efore  us  differs  from  the  Consolidated  Gas  case 
(1)  in  that  no  specific  or  particularized  estimate,  valuation, 
or  appraisal  of  special  franchises  was  contained  in  the  con- 
solidation agreement  under  which  the  Paterson  and  Passaic 
Gas  and  Electric  Company  was  formed;  (2)  in  that  there 
appear  to  have  been  no  circumstances  of  publicity  similar  to 
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the  investigation  in  1885  of  tbe  conuuittee  of  the  Senate  of 
New  York  to  create  any  presumption  as  to  tbe  value  of  the 
special  franchises  in  tbe  case  at  bar.  The  mere  filing  with 
the  Secretary  of  State  of  a  certificate  of  incorporation  stat- 
ing the  capitalization  of  the  conaoUdated  company  created 
no  presumption  as  to  the  value  of  any  specific  assets  such  as 
the  special  franchises. 

There  appears  to  us  to  be  do  persuasive  evidence  of  at^ 
description  that  the  special  franchises  of  the  Patersou  ai^ 
Passaic  U-as  and  Electric  Company  ever  amoDUted  in  nJem 
to  any  specified  sum  of  money;  that  th^  were  ever  separately 
appraised  at  any  specified  amount;  ttiat  they  ever  exceeded 
or  do  now  exceed  the  reasonable  sum  necessary  to  obtain 
comparable  franchises  by  such  expenditure  as  may  be  needed 
to  cover  the  requisite  legal  and  other  legitimate  associated 
charges  of  securing  franchises,  nor  does  it  appear  that  their 
present  value  is  not  adequately  covered,  and  included  with 
all  other  intangibles  under  the  blanket  charge  of  thirty  per 
cent  upon  our  estimate  of  structural  value  (lees  working 
capital).  Bo  far  as  the  capitalization  of  the  Paterson  and 
Passaic  Qas  and  Electric  Company  is  concerned,  we  obtain 
from  that  no  light  upon  the  value  of  the  special  franchisee 
acquired.  Like  any  other  item  of  intangible  property  tb^ 
constituted  an  unknown  part  of  a  total  sum  which  total  was 
in  all  probability  far  in  excess  of  the  then  value  of  all  items 
of  property  owned  by  the  acquiring  company. 

The  decision  in  re.  Wm.  M.  Donald  et  al  appellants  va 
American  Smelting  and  Beflning  Co.  et  al.  (62  N.  J.  E^.  72S) 
does  not  seem  to  us  to  invalidate  the  position  we  have  taken 
as  regards  either  the  special  franchises,  or. the  aggregate  face 
value  of  the  securities  of  the  Paterson  and  Passaic  Gas  and 
Electric  Company.  It  is  true  that  it  was  there  held  that 
"after  stock  has  been  issued  as  full  paid  stock  for  properly 
furnished,  the  judgment  of  the  directors  as  to  the  value  of 
the  property  becomes  conclusive  in  the  absence  of  actual 
fraud  in  the  transaction,  and  such  stock  is  not  liable  to  any 
further  call."  In  our  judgment,  this  was  intended  to  de- 
termine the  rights  of  stockholders  inter  se,  or  the  rights  of 
stockholders  as  against  directors.    To  allege  that  .the  judg- 
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ment  of  the  directors  as  to  the  value  of  the  proper^  becomes 
coQclaaive  in  all  respects  whatsoever  is  manifestly  goin^ 
beyond  vhat  we  conceive  ia  the  intent  of  the  decision.  Is 
their  judgment,  as  embodied  in  the  face  value  of  the  securities, 
conclusive  also  as  regards  the  assessment  of  such  stock  for 
tax  porposes?  It  would  hardly  seem  probable.  Still  less 
probable  is  it  that  this  valuation  estops  the  StAte  from  set 
ting  rates,  anless  the  State  first  acquiesces  In  the  inerrancy 
of  this  face  value  as  a  basis  upon  which  to  set  rates. 

Gbnbeax.  Suuuaby. 

Summarizing  the  amounts  which  we  have  accepted  in  the 
foregoing,  we  obtain  as  follows: 

No.  300.    Land   f  111.1« 

No.  301.    Organization 

No.  3G2L    FrancfaiKi 

No.  303.    Patent  RishU 

No.  304.    Other  intangible  gas  capital — cost  of  estab- 
lishing business  1^025,000 

No.  327.    Law  expenditures  during  coostnictiou 

Manufacturing  plant    1,161,550 

Distribution  system  2,465,270 

Working  capital  250,000 

Total  valuation  as  of  October  1,  1911 $5,012^)80 

Froin  report  of  Marvyn  Scudder,  May  27,  191^  it  ij  found  that 
during  the  first  nine  months  of  19U  there  was  expended  for 
construction  approximately  $247,000.  To  correct  the  report 
as  of  July  1,  1911,  we  deduct  the  proportionate  amount  for 
three  months'  construction  amounting  to 62,000 

This  gives  us  a  valuation  as  of  July  1st,  1911,  of $4^*50,980 

Pbbhent  Valdb. 

To  obtain  present  value,  it  becomes  necessary  to  deduct 
from  the  estimated  cost  to  reproduce  new,  the  accrued 
depreciation.  Accrued  depreciation  may  be  obtained  in 
several  different  ways,  the  most  important  of  which  appear  to 
be  two:  Theoretical  depreciation  calculated  by  means  of 
life  tables,  and  depreciation  ascertained  by  observation  or  in- 
spection. An  estimate  of  theoretical  depreciation  should 
property  include  adequate  allowance  for  obsolesceace  and 
inadequacy.    Such  estimates,  however,  must  take  into  con- 
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sideration  a  great  maoj  suppositioDS  and  hypotheses,  based 
very  largely  on  speculation  and  prophecy  as  to  what  may  be 
expected  in  tlie  future.  Coal  gas  generating  machinery  has 
now  been  in  use  for  approximately  a  century.  Water  gas 
generating  apparatus  was  developed  about  forty  years  ago. 
Coal  gas  machinery  has  been  improved  from  time  to  time 
and  made  much  more  efficient,  and  later  types  have  largely 
superseded  those  installed  in  earlier  days.  This  is  true,  to 
a  certain  extent,  of  the  water  gas  sets.  Who  can  predict, 
however,  the  time  when  coal  or  water  gas  apparatus  will  be 
entirely  superseded  by  some  methods  not  yet  invented,  or 
even  dreamed  of?  A  correct  allowance  for  depreciation,  on 
the  theoretical  basis,  must  be  sufficient  to  take  care  of  obso- 
lescence. Similar  allowances  must  be  made  which  will  be 
sufficient  to  take  care  of  plant  retired  because  of  inadequacy. 
Allowances  for  inadequacy  involve  inter  alia  an  estimate  of 
ihe  growth  in  populations  and  communities  served. 

Depreciation  by  observation  or  inspection  involves  an  esti- 
mate of  the  amounts  required  to  place  a  given  property  in 
first-class  operating  condition,  and  even  though  a  given  plant 
may  have  been  kept  in  such  condition  as  to  reader  entirely 
adequate  service,  there  is  still  some  depreciation  due  to 
ageing  which  is  always  existent,  to  a  greater  or  less  degree, 
in  a  property  already  in  use. 

In  so  far  as  physical  property  is  concerned,  it  appears  to 
be  well  settled  tliat  the  proper  valuation  is  the  present  value 
as  obtained  by  deducting  depreciation.  We  are  confronted, 
however,  with  the  contrasted  methods  of  estimating  deprecia- 
tion referred  to  above,  and  we  must  decide  whether  theoretical 
depreciation  or  depreciation  by  inspection  should  be  dedncted. 
Undoubtedly  an  allowance  for  theoretical  depreciation  will 
much  exceed  the  depreciation  obtained  in  the  other  way.  This 
leads  us  to  an  analysis  of  the  history  of  the  growth  of  public 
utility  properties. 

We  believe  that  from  this  time  forth  allowance  for  deprecia- 
tion should  be  made  where  possible,  on  the  theoretical  basis, 
hut  where  depreciation  has  been  charged  off,  the  amount 
charged  off  appears  to  have  been  not  theoretical  depreciation, 
but  merely  amounts  which  would  measure  depreciation  ascer- 
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tained  by  inspection.  We,  therefore,  conclude  that  we  are  on 
certain  ground  when  the  allowance  for  depreciation  which  is 
deducted  from  the  coat  to  reproduce  the  property  new,  is  the 
amount  representing  the  wear  and  tear  and  ageing,  and  when 
we  do  not  attempt  to  estimate  the  greater  amount  which 
would  allow  for  obsolescence  and  inadequacy. 

The  allowance  for  the  valuation  of  the  physical  property 
cannot  exceed  the  amount  obtained  by  deducting  from  value 
new  the  depreciation  as  obtained  by  fibservation  or  inspec- 
tion. This  statement  best  explains  why  the  accrued  deprecia- 
tion in  the  Forstall  appraisal  amounts  to  only  about  6.2% 
of  the  value  of  the  depreciable  property. 

Estimated  depreciation  ¥  233,686 

Value  of  plant  already  excluded 32,706 

Additional  allowance  for  depredation $  200,980 

Total  valuation  (new)  previously  determined $4,950,980 

Accrued  depreciation  to  be  deducted 200,980 

Present  value  of  property $4,750,000 

and  this  figure  we  accept  as  the  present  value  of  the  property, 
and  as  the  fair  value  of  the  property  included  in  the  base 
upon  which  a  ^stem  of  rates  should  be  pi^icated. 

Examination  of  the  testimony  in  the  present  case  shows 
that  the  only  definite  testimony  before  the  Board  with  regard 
to  accrued  depreciation  is  found  in  Exhibit  No.  1,  the  valua- 
tion made  by  Forstall  &  R^bison.  Their  estimate  as  of 
January  Ist,  1911,  for  the  cost  new  was  |3,742,975.  Their 
estimate  of  present  value  as  of  January  let,  1911,  was 
J3,509,289.  The  difference,  representing  the  accrued  depre- 
ciation ascertained  "by  inspection"  was  1233,686.  In  arriv- 
ing at  the  valuation  above,  we  have  included  only  such  items 
of  plant  and  distribution  system  as  are  in  use  and  useful 
in  the  service  of  the  public.  By  this  method  of  arriving  at 
the  valuation,  there  has  been  already  excluded  items  amount- 
ing to  132,706,  and  if  we  accept  the  estimate  of  accrued  de- 
preciation made  by  Forstall  &  Kobison,  we  must  deduct  from 
the  valuation  as  found  above,  the  difference  between  the  esti- 
mate of  Forstall  &  Robison  and  the  amount  already  excluded 
which  gives  us  the  result  as  found  on  the  preceeding  page. 
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Bbvbnubs  and  Expenses. 

Having  determined  the  basis  for  valoation  upon  wMcli  to 
base  a  rate  of  retaro,  we  next  give  our  attention  to  a  compu- 
tation of  the  amounts  which  the  company  should  be  allowed 
to  collect  in  order  to  pay  the  operating  expenses  which  the; 
have  been  called  upon  to  meet,  an  allowance  for  depreciation, 
and  a  fair  return  upon  the  inTestment  The  valuation  given 
above  is  of  Juij  1st,  1911,  and  operating  cost  figures  relating 
to  one  year  would  not  be  sufficient  to  determine  the  reason- 
ableness of  the  matters  under  consideration.  We  have,  there- 
fore, computed  a  valuation  for  the  property  as  of  the  corre- 
sponding date  in  each  year  for  the  years  1910  to  1906  inclus- 
ive. This  has  been  obtained  by  a  system  of  deductions  in  the 
following  manner: 

The  total  valnation  (new)  as  of  July  1st,  1911 $4,950,960 

Of  this  amount,  OrKonization  and  other  intangibles %lff2S,O0D 

Working  capital  250,000 

Total,  an  amount  of $1,275,000 

We  are  of  opinion  that  based  on  the  principles  employed 
in  arriving  at  the  valuation  of  the  property,  the  items  given 
above  would  have  varied  approximately  in  proportion  to  the 
number  of  meters  connected. 

Table  II  shows  the  method  of  arriving  at  the  deduction 
which  should  be  made  from  the  valuation  of  the  property  in 
1911  to  obtain  the  valuation  for  eadh  prior  year. 
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Table  III  showB  the  amount  of  constructioD  done  daring 
each  year,  and  below  is  shown  the  method  of  obtaining  the 
proportionate  amount  of  accrued  depreciation  for  each  year, 

TABLE  III. 

Total  valuation,  July  1,  1911 $4,950,980 

Organization  and  other  intangibles $1,025,000 

Working  capital  250,000      1,275.000 

Valuation  (new)  of  physical  property $3,675,980 

Accrued  depreciation,  not  already  deducted $200,960 

which  is  5.64  per  cent,  of  value  (new)  of  depreciable  property, 
not  including  land  or  5.47  per  cent,  of  all  physical  property, 

July  1,  1911— Valuation  of  physical  property $3.W5.980  " 

"  construction  during  year 295.782 

July  I,  1910—         "         ■"   physical  property   $3,380,198 

"  construction   during  year 330,665 

July  1,  1909—         "         "    physical  property   $3,049,533 

*'        "  construction   during  year 224,946 

July  1,  1908—        '■        "  physical  property  $2324,587 

"        "  construction  during  year 122,080 

July  1.  1907—        "        "   physical  property  $2,702,507 

■'         "   construction   during  year 144,655 

July  1.  1906—        "        "   physical    property    $2,557,842 

Depreciation  at  5.47  per  cent,  on  Physical  Property — July  Ist  each  year: 

1906— $2,557,842  x  .0547 $140,042 

1907—2,702,507  x  .0547 147,926 

1908—2,824,587  x  .0547 154,579 

1909-3,049,533  x  .0547 166,839 

1910-3,380,198  x  .0547 184,860 
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The  first  item  in  Table  IV  ia  tbe  valuation  (new)  as  of 
July  1st,  1911.  The  second  item  is  the  total  cost  of  construc- 
tion from  July  1st  of  one  year  to  July  lat  of  the  next  year, 
to  which  has  been  added,  however,  overhead  allowances  at 
the  same  rate,  17.6^  used  in  malting  up  the  valuation  of  the 
property.  This  has  been  evolved  from  Table  III.  The  third 
item  is  the  deduction  because  of  a  less  amount  required  for 
working  capital,  oi^anization  and  other  intangibles  on  the 
basis  of  the  average  number  of  meters  in  service,  this  having 
been  taken  from  Table  II.  The  fourth  item  is  the  propor- 
tionate amount  of  the  total  deduction  for  depreciation.  The 
fifth  item  gives  the  total  deduction  from  the  valuation  in  1911 
to  obtain  the  present  value  for  each  year  preceding.  The 
sixth  item  is  found  by  deducting  item  5  for  each  year  from 
item  1. 

Based  on  the  valuation  for  each  year  given  in  Table  IV, 
Tables  V,  VI  and  VII,  have  been  couBtrncted. 
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These  Tables  include  Item  I,  ValuatioD  in  each  year,  as 
takeii  from  Table  IV.  Item  2,  Operating  expenses  for  each 
year,  1904  to  1910,  talien  from  Exhibit  12  and  for  1911  taken 
from  Exhibit  No.  4,  September  9tli,  1912.  Item  3,  deprecia- 
tion at  6%  per  thousand  cubic  feet.  Item  4,  return  at  a 
certain  rate  on  the  valuation  already  determined.  Fifth  item, 
total  amount  to  collect.  Sixth  item,  the  number  of  thousand 
feet  of  gas  sold  in  the  year,  and  the  seventh  item,  the  result- 
ant average  unit  sale  price  which  would  hare  enabled  the 
collection  of  the  amount  found  under  Item  5. 

Table  V  incindes  an  allowance  for  a  return  of  7%  on  the 
valuation.  Table  VI  is  computed  on  a  basis  of  7^^%  return, 
and  Table  VII  is  computed  on  a  basis  of  S%  return  on  the 
valuation. 

Some  explanation  should  be  given  for  the  adoption  of  the 
allowance  for  depreciation  on  a  basis  of  G%  per  thousand 
cubic  feet  Table  VIII  is  an  estimate  of  the  amount  required 
for  depreciation  on  the  straight  line  basis,  on  a  2%  sinking 
fund  basis,  and  on  a  i%  sinking  fund  basis. 
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TABLE  Vm. 

Annual 

^luluredfprec-aUon 

Total  Serrice 

^Cei 

o(  paHs  In 

"cetit(or*0«.. 

Stiaighl 

Uollars  at  Bi 

.headCharsci 

\  ParW  iS 

Sink  ins 

Sinking 

>ic  FiKores 

Fund 

FaaT 

$    14,730 

$    2,592 

$     17,322 

$  1.732 

?  1.582 

$  1.443 

M^23 

6.144 

41,067 

2,738 

2.377 

2,051 

1S6.952 

27.623 

184,575 

9.228 

7.594    . 

6.197 

81,104 

14,274 

95,378 

3.815 

2.977 

2,290 

860,403 

151,430 

,1.011.833 

33,728 

24,942 

18,041 

90,222 

15.878  . 

106,100 

2,652 

1.756 

1.116 

702,656 

123,677 

826,333 

16,526 

9,766 

S,412 

199.698 

35.146 

234,844 

3,914 

2,059 

986 

39.157 

6,890 

46,047 

737 

376 

173 

403^5 

71,021 

474,556 

6,327 

2,776 

1,059 

75 


$2,583,380       $454,675       $3,038,055       $81,397        $5 
Average  life  determined  by  Straisht  Line  method: 
3,038,055 

=37jU7  years  average  life. 

81,397 

Annuity  required  to  redeem  1,000  in  37.07  years,  compounded 
$3^038,055  X  $18J0 
=  56205. 


2%  =  $18.50. 
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The  total  value  of  plaut  uiied  in  tUis  Table  does  uot  exactly 
cun-etipoud  to  ibe  amouuLs  considered  iu  the  valuation  ol 
the  propei'ij  which  we  have  adopted  above,  but  does  not 
depart  suUieieiitl^  fioui  these  valuatious  to  cause  any  serious 
enui'.  This  Table  aluyws  Lhat  ou  a  sti-aight  line  basis  the 
Bum  of  $Sl,;jyT  should  be  laid  aside  each  year  for  deprecia- 
tion. The  Table  also  shows  the  amounts  required  if  the  ds- 
preciation  could  be  laid  aside  ou  a  sinking  fund  bajsis.  Some 
study  of  the  experience  in  handling  of  depreciation  allow- 
ances shows  that  the  sinking  fund  basis  is  not  ordinarily 
applicable  in  connecLlun  u'ith  a  property  where  renewals 
are  being  freijuentty  made  of  ihe  minor  portions  of  the  planL 
On  the  sinking  fund  basis,  the  assumption  is  made  that  the 
depreciation  allowance  will  remain  intact  untU  the  end  of 
the  term.  As  a  matter  uf  fact,  however,  the  depreciation 
reserve  is  called  upon  every  year  to  pay  for  many  minor  re- 
newals. The  amount  left  iu  the  reserve  is  ordinarily  invested 
in  extensions  to  the  pluut  and  system,  and  these  statements 
being  true,  show  that  the  straight  line  basis  is  the  only  cor- 
rect method  for  computing  depreciation  reserve  in  connection 
with  a  plant  of  the  character  under  consideration.  The 
amount  referred  to  above,  $81,307,  is  very  nearly  8  cents  per 
thousand  cubic  feet  of  gas. 

Analysis  of  the  operating  expenses  of  the  company  for  the 
years  1904  to  1!>11  inclusive  sliown  in  Exhibit  12  and  Ex- 
hibit No.  4,  September  9th,  indicates  that  minor  renewals 
have  already  been  charged  to  operating  expenses.  We  have 
not  estimated  the  proportion  of  the  amouuts  charged  to  re- 
pairs which  might  have  been  charged  to  depreciation.  To  do 
so  would  require  a  critical  examination  of  all  charges  to 
repairs  or  to  constructiou.  Wn  are  of  the  opinion,  however, 
tliat  an  allowance  of  C  cents  additional  to  the  amounts  al- 
ready charged  to  operating  expenses  would  be  sufficient  to 
properly  niaintaiu  the  property. 

Some  comment  is  also  important  with  reference  to  the 
operating  expenses.  Some  comparisons  have  been  made  be- 
tween tiie  operating  expi-uses  per  thousand  cubic  feet  and 
expense's  of  otlier  cuiiipaiues  operating  under  somewhat 
similar  conditions,  and  we  find  that  the  general  efficiency 
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of  this  company  is  at  least  as  ^ood,  and  is  probably  better, 
than  the  average  of  tlie  companica  with  which  we  have  made 
comparison.  See  Exliibit  So.  13.  Peritaps  some  additional  al- 
lowances ought  to  be  made  because  of  the  prospective  in- 
crease ID  the  cost  of  oil  and  other  materials  required  in  the 
manufacture  of  gas.  The  po.'isibilities  are  not  remote  that 
certain  materials  will  increase  in  cost.  On  the  other  hand, 
decreased  rates  may  i)ring  about  an  increase  in  the  consump- 
tion of  gas  per  capita  or  per  unit  of  investment.  If  we  are 
mistaken  in  these  views,  the  matter  is  not  irremediable,  as 
rates  caa  be  still  furtlier  adjusted  at  a  future  time  if  the 
necessity  for  it  is  shown. 

We  do  not  contend  that  any  particular  rate  of  return  is 
applicable  in  all  cases.  In  our  judgment,  the  rate  of  return 
to  which  a  public  utility  is  rensonal>Iy  entitled  is  a  question 
of  fact  to  be  determined  in  tlie  lipht  of  all  of  the  evidence 
and  on  a  consideration  of  all  of  the  facts  in  each  particular 
case. 

It  is  clear,  however,  that  the  rate  of  return  must  suffice 
to  attract  the  capital,  which  in  the  case  at  bar  is  large  in 
amount,  required  year  by  year  in  mailing  the  additions  and 
extensions  to  manufacturing  plant  and  distribution  system 
which  the  growth  of  the  communitieR  served  demands. 

Tables  V,  VI  and  VII  have  been  constructed  to  show  the 
relative  results  at  different  rates  of  retnm. 

In  our  judgment  based  on  all  of  the  evidence  and  a  con- 
sideration of  all  the  facts,  a  rate  of  ninety  (90)  cents  per 
thousand  cubic  feet  will  furnish  a  fair  return  at  not  less 
than  8%  on  the  fair  value  of  the  property  used  and  asefnl  in 
supplying  the  customers  of  The  Public  Service  Gas  Company 
in  the  Passaic  Division. 

Entered  December  2eth,  1913. 

ORDER. 

This  case  having  been  duly  submitted,  and  full  investiga- 
tion of  the  matters  and  things  involved  having  been  had, 
and  the  Board  having  on  the  date  hereof  made  and  filed  a 
report  containing  its  findings  of  fact  and  conclusions  thereon, 
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which  said  report  is  hereby  referred  to  and  made  part  hereof. 

The  Board  of  Public  Utility  Commissioners,  after  hearing, 
upon  notice,  by  virtue  of  the  power  and  authority  conferred 
upon  it  by  statute,  now,  on  this  twenty-sixth  day  of  December, 
nineteen  hundred  and  twelve. 

Determines  that  the  existing  rate  or  charge  for  gas 
made  by  the  Public  Service  Gas  Company  in  the  territory 
DOW  supplied  from  the  Paterson  Gas  Plant,  comprising  Pater- 
son  City,  Hawthorne  Borough,  Haledon  Borough,  Prospect 
Park  Borough,  Saddle  River  Township,  Little  Falls  Town- 
ship, Acquackanonk  Township,  Passaic  City,  Garfield  Bor- 
ough, Lodi  Borough,  Walliiigton  Borough,  Nutley  Town, 
Ridgewood  Village,  Glen  Rock  Borough  and  Totowa  Bor- 
ough, to  wit: — One  dollar  and  ten  cents  per  thousand  cubic 
feet,  with  a  discount  of  ten  cents  per  thousand  cubic  feet 
for  prompt  payment,  is  unjust  and  unreasonable;  and  fixes 
as  a  just  and  reasonable  rate  or  charge  to  those  who  are  now, 
or  under  the  present  schedule  of  rates  of  said  company  would 
l»e  re<iuired  to  pay  the  existing  base  rate  of  One  Dollar  and 
ten  cents  per  thousand  cubic  feet,  {less  ten  centa  per  thousand 
cubic  feet  for  prompt  payment,,)  the  rate  or  charge  of  ninety 
cents  per  thousand  cubic  feet,  which  rate  or  charge  shall  on 
and  after  February  first.  Nineteen  Hundred  and  Thirteen, 
and  until  otherwise  ordered,  be  imposed,  observed  and  fol- 
lowed in  said  territory,  in  all  cases  where  the  existing  base 
rate  above  referred  to  would  otherwise  apply. 

Entered  December  26,  1912. 
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James  Ross,  Uomiilainant,  vs.  The  Columbus  R.\n,w.\Y  and 

I.I(;HT    COMIWNY,    .\ND    THE    OlIIO     ELECTRIC    RaILW.W 

Company,  Defendauta. 

>"o.  312. 

Decided  January  so,  ipJj. 

Construction  of  Franchise — ^Jurisdiction  of  Commission. 

Held:  That  the  Commission  has  no  jurisdiction  to  construe  the  terms  of 
1.   franchise.* 

It  appearing  tliat  tlie  issues  raised  in  tliis  case  by  the  plead- 
iiiy^s  involve  and  require  a  construction  and  interpretation  of 
the  terms  of  the  franchise  granted  by  the  City  of  Columbus 
to  said  defendants,  and  it  appearing  that  the  Commission 
\\n»  no  jurisdiction  and  no  authority  of  law  to  determine 
the  issues  so  raised,  this  case  is,  tlierefore,  disiniseed. 


•Editor's  headnote. 
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PART  I. 

COMMISSION  ORDERS,  RULINGS  AND  DECISIONS 
DIRECTLY  AFFECTING  TELEPHONE  AND  TELE- 
GRAPH COMPANIES. 

CALIFORNIA. 

Railroad  CommiBsion. 

Tehama  County  Telephone  Company 

vs. 

The  Pacific  Telephone  and  Telegraph  Company. 

Case  No.  271. 

Glenn  County  Tele^'Hone  Company 

vs. 

The  Pacific  Telephone  and  Telegraph  Company. 

Case  No.  272. 

Decision  No.  425."t 

Decided  January  so,  1913. 
Phjrsical  Connection — Poor  Service — as  the  Cause  of  Competi- 
tion— Inferior  Service  of  Company  Resisting  Connection- 
Mechanical    Feasibility   of   Connection — Cost   of   Con- 
nection— Increased  Toll  Revenue — Natural  Monop- 
oly— Competition — Duplication  of  Facilities — 
Extension    of    Long    Distance    Service — 
Burden  of  Cost  of  Connection.     [Ed.] 

Complainants  ask  for  a  physical  connection  between  their  telephone  sys- 
tems and  the  system  of  defendant.     Upon  the  evidence,  the  Qimmission 

(1)  That  the  present  service  of  the  independent  companies,  the  plaintilTs 
herein,  is  superior  lo  that  of  the  defendant  company  with  reference  to  speed 
of  operation,  clearness  of  sound  and  quality  of  service. 


•Decision  No.  476,  dated  I-'ebriiary  22,  1913,  denying  the  defendant's  ap- 
plication for  a  re-hearing,  is  printed  on  page  438. 

tUpon  March  6,  1913,  The  Pacific  Telephone  and  Telegraph  Company  filed 
an  appeal  from  the  order  of  the  Commission  in  the  Supreme  Court  of 
California. 
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(2)  That  a  physical  connection  can  reasonably  be  made  between  the 
lines  of  the  defendant  company  and  the  lines  of  plaintifls,  between  their 
respective  exchanges  of  Red  Bluff  and  Willows  and  that  the  lines  of  these 
companies  can  be  made  to  form  a  continuous  line  of  communication  by 
the  construction  and  maintenance,  between  and  in  said  respective  exchanges, 
of  suitable  connections  for  the  transfer  of  messages  or  conversations. 

(3)  That  public  convenience  and  necessity  will  be  subserved  by  such 
connections. 

(4)  That  the  companies,  parties  to  these  proceedings,  have  failed  to 
establish  joint  rates,  tolls  or  charges  for  service  by  or  over  their  lines 
and  that  joint  rates,  tolls  and  charges  ought  to  be  established, 

(5)  That  the  purpose  tor  which  these  connections  are  desired  is  not 
primarily  to  secure  the  transmission  of  local  messages  or  conversations  be- 
tween points  within  the  same  city  and  county,  or  city  or  town,  but,  rather, 
that  the  purpose  is  to  secure  the  transmission  of  long  distance  or  toll 
messages  and  conversations  from  a  point  in  one  city  or  town  or  county  to  a 
point  in  another  city  or  town  or  county  to  the  extent  indicated  in  the  order. 

(6)  That  if  the  connection  is  made  the  result  will  not  be,  as  insisted 
by  defendant,  to  give  the  use  of  a  portion  of  its  system  to  the  independent 
companies,  nor  to  deprive  defendant  of  the  control  of  its  own  property  and 
of  the  use  of  its  property  without  due  process  of  law. 

(7)  That  the  defendant  has  not  adequately  served  the  public  in  the 
territory  in  question,  and  that  such  failure  has  directly  brought  about  and 
called  into  being  the  independent  companies  which  now  desire  this  connection. 

Held,  therefore,  that  no  duplication  will  be  brought  about  by  permitting 
said  physical  connections,  and.  hence,  no  economic  fallacy  produced,  and 
that  the  duplication  that  already  exists  is  the  direct  result  of  the  default, 
on  the  part  of  the  defendant,  in  the  adequate  performance  of. its  duty. 

Held,  no  public  utility,  or  no  other  monopoly,  as  far  as  that  is  concerned, 
can  ever  justify,  nor  should  it  be  able  so  to  do,  its  existence  as  a  monopoly 
on  the  theory  of  an  advantage  to   its  patrons  which  does  not  exist. 

Ordered,  that  physical  connections,  at  the  expense  of  plaintiffs,  and 
through  routes  be  established  as  prescribed;  that  joint  rates  be  made  and 

E.  P.  Andrews,  for  complainants. 

Bunt  CMpley  and  H.  D.  Pillsbury,  for  defendants. 


ESHLEMAN  and  Thblbn,  Commissioners: 

In  these  cases  complainants  ask  for  a  pliysical  connection 
between  their  telephone  systems  and  the  system  of  defendant. 
The  complaints  in  these  cases  were  filed  on  April  30,  1912, 
and  are  substantially  in  the  same  form  in  both  cases.  Tha 
complaint  in  Case  No.  271  alleges  in  effect  that  complainant 
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is  a  public  utility  owning  and  operating  a  telephone  system 
in  Tehama  County,  California,  and  Laving  connected  with 
its  system  in  actual  use  and  service  698  stations;  that  de- 
fendant is  a  public  utility  corporation  doing  a  general  tele- 
phone business  in  California  and  owning  long  distance  toll 
lines  throughout  the  State,  one  of  its  exchanges  being  situ 
ated  in  Red  Bluff,  Tehama  County;  that  complainant  has 
requested  the  defendant  to  establish  a  long  distance  con- 
nection between  the  exchanges  of  the  parties  at  Red  Bluff, 
but  the  defendant  has  refused  to  comply  with  the  reqnest; 
that  the  telephone  lines  of  the  parties  can  be  made  to  form 
a  continuous  line  and  that  the  physical  connection  between 
the  exchanges  of  the  parties  can  reasonably  be  made  by  the 
construction  of  a  trunk  line  between  the  exchanges  of  the 
parties  at  Red  Bhiff  and  that  public  convenience  and  necessity 
will  be  subserved  by  such  connecton;  that  the  portion  of  the 
expense  of  making  the  connection  to  be  Iwrne  by  defendant 
will  not  exceed  150  and  that  the  amount  of  business  which 
will  be  transacted  through  such  connection  cannot  be  ac- 
curately estimated;  that  457  of  complainant's  telephone  sta- 
tions are  held  by  subscribers  who  do  not  have  telephones  be- 
longing to  defendant  or  connected  with  defendant's  system, 
and  that  the  persons  using  these  457  telephones  are  without 
long  distance  service;  that  the  service  of  complainant's  tele- 
phone system  is  far  superior  to  that  of  defendant  and  that 
it  would  be  a  hardship  upon  the  subscribers  of  complainant's 
system  to  l)e  compelled  to  use  defendant's  telephones  in  order 
to  secure  long  distance  connection. 

The  complaint  in  Case  No.  272  is  practically  identical  with 
that  in  Case  No.  271,  except  that  complainant's  property 
is  situated  in  Glenn  County  and  consists  of  some  889  tele- 
phones, of  which  570  are  held  by  subscribers  who  do  not  have 
telephones  belonging  to  defendant. 

On  June  3,  1912,  the  defendant  in  each  of  these  cases  filed 
its  answers,  which  answers  are  almost  identical  in  form,  and 
deny  most  of  the  material  allegations  of  the  complaints. 

The  two  cases  came  on  for  bearing  on  June  14,  1912,  at 
which  time  they  were  consolidated  for  hearing.  At  the  close 
of  the  hearing,  both  parties  requested  permission  to  file  briefs. 
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which  permission  was  granted.     The  briefs  have  been  filed 
and  the  cases  are  now  ready  for  deciaiou. 

Tehama  County  Telephone  Company  operates  telephone 
busineas  within  the  county  of  Tehama,  consisting  both  of  lo- 
cal exchange  business  and  of  toll  business  within  the  county. 
Glenn  County  Telephone  Company  operates  a  telephone 
eystem  within  Glenn  County  and  a  toll  business  within  that 
county.  Each  of  these  companies  also  does  a  long  distance 
business  with  the  other  county  by  means  of  a  toll  wire  cir- 
cuit mnning  between  Red  Bluff  and  Willows  on  the  poles 
of  the  Postal  Telegraph  Company. 

The  Tehama  County  Company  has  two  exchanges  and  The 
Pacific  Telephone  and  Telegraph  Company  has  three  ex- 
clranges  in  Tehama  County.  The  Glenn  County  Telephone 
Company  has  four  exchanges  and  The  Pacific  Telephone  and 
Telegraph  Company  operates  seven  exchanges  in  Glenn 
County,  including  some  magneto  exchanges  at  Fruto,  Wins- 
low  and  Elk  Creek. 

On  April  29, 1912,  the  Tehama  County  Teleplione  Company 
had  698  subscribers,  of  whom  457  did  not  have  one  of  defend- 
ant's telephones.  On  the  same  day  the  Glenn  County  Tele- 
phone Company  had  889  subscribers,  of  whom  570  were  not 
duplicated  by  defendant.  On  March  31, 1912,  defendant  oper- 
ated some  870  telephones  in  Glenn  County,  of  which  something 
over  600  were  owned  by  defendant  and  the  remainder  were 
owned  by  farmers  and. were  connected  witli  what  is  known 
as  "Farmers'  Lines."  On  the  same  day  defendant  operated 
iu  Tehama  County  1,003  telephones,  including  a  considerable 
number  of  farmers'  'phones.  Of  all  the  rural  telephones  iii 
these  two  counties  operated  by  defendant,  70  per  cent,  are 
owned  by  farmers  and  only  30  per  cent,  by  defendant.  In 
other  words,  defendant's  exchange  development  has  been 
largely  confined  to  the  towns  and  cities,  wliile  the  telephone 
lines  in  the  country  operated  by  defendant  have  been  con- 
structed and  are  owned  by  the  farmers  themselves. 

As  stated  by  complainants,  the  value  of  the  plant  of  the 
Tehama  County  Telephone  Company  is  something  over  ffiO,- 
000  and  that  of  the  Glenn  County  Teleplione  Company  some- 
thing over  (73,000.    On  January  1,  1912,  the  value  of  defend- 
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ant's  exchange  plant  in  Glenn  County,  as  stated  by  defend- 
ant, was  $66,000  and  of  its  toll  plant  f  34,150,  makiug  a  total 
of  fl00,150.  On  March  23,  1912,  the  value  of  defendant's 
exchange  plant  in  Glenn  County  had  increased  from  |66,000 
to  $76,000.  On  January  1,  1912,  the  yalue  of  defendant's  ex- 
change plant  in  Tehama  County,  as  stated  by  defendant,  vraa 
$75,000  and  of  its  toll  plant  $60,000,  making  a  total  of  $135,- 
000.  On  March  23,  1912,  the  value  of  defendant's  exchange 
plant  in  Tehama  County  had  increased  from  $75,000  to  $88,- 
300. 

The  Glenn  and  Tehama  County  Telephone  companies  own 
all  the  plant  which  they  operate  except  what  is  known  as 
"Swanson's  Line,"  extending  from  Red  Bluff  northeasterly 
and  operating  somewhat  in  excess  of  60  telephones.  Defend- 
ant owns  the  toll  plant  which  it  operates  and  the  exchange 
plant  within  the  cities  and  towns,  but,  as  has  been  said,  at 
least  70  per  cent,  of  the  exchange  'phones  operated  by  defend- 
ant within  the  country  district  are  owned  by  the  farmers. 

Glenn  County  Telephone  Company  started  operations  in 
1908  and  Tehama  County  Telephone  Company  in  1911.  In 
1908,  at  the  time  when  the  Glenn  County  Company  com- 
menced its  operations,  the  defendant  confined  its  operations 
principally  to  the  cities  and  towns.  It  did  not  build  into  the 
outlying  district  and  the  farmers  were  obliged  to  build  their 
own  lines.  At  that  time  the  service  of  the  defendant  was  very 
much  poorer  than  it  is  at  present.  The  defendant  company 
at  that  time  operated  what  is  known  as  the  magneto  or  "coffee 
grinder"  system.  In  order  to  get  "Central"  by  this  system  it 
is  necessary  to  ring  a  crank  and  when  "Central"  desires  to 
reach  a  subscriber  on  the  line,  "Central"  rings  a  crank,  which 
rings  the  bell  on  each  of  the  telephones  on  the  line.  This 
system  permits  of  what  is  known  as  "rubbering''  by  each  of 
the  other  subscribers  on  the  line  taking  down  their  telephone 
in  order  to  hear  what  is  being  said,  and  the  noise  of  the  ring- 
ing of  other  subscribers'  telephones  is  undesirable.  During 
the  same  period,  defendant  refused  to  go  out  and  repair  the 
Farmers'  lines  for  the  farmers,  with  the  result  that  thi* 
farmers  had  to  do  the  repairing  themselves.  The  poor  qual- 
ity of  the  service  and  the  failure  of  defendant  to  build 
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into  tLe  country  districts  resulted  in  the  formation  of  the  two 
independent  companies. 

The  defendant  conipanj  was  the  first  in  the  field  and  built 
a  toll  line  running  north  and  south  through  Glenn  and  Te- 
hama counties  to  the  present  exchanges  at  Willows  and  Bed 
Bluff.  When  the  independent  companies  started  their  oper- 
ations they  duplicated  this  portion  of  defendant's  system. 
The  independent  companies  then  began  building  out  into  the 
country  in  both  sides  of  these  counties  and  developing  terri- 
tory which  has  not  been  developed  by  defendant.  During  the 
early  portion  of  1912  the  defendant  company  began  to  build 
out  into  the  country  districts  and  to  duplicate  a  very  large 
portion  of  the  lines  of  the  independent  companies.  In  all 
cases  except  the  toll  lines  heretofore  specified  and  the  ex- 
changes connected  therewith  in  cities  and  towns  along  the 
line,  the  independent  companies  were  in  the  field  first.  After 
January,  1912,  in  Tehama  County,  the  defendant  duplicated 
the  line  running  southwest  from  Red  Bluff  to  Paskenta, 
which  was  formerly  an  independent  line  and  had  been  pur- 
chased by  the  Tehama  County  company.  The  defendant  also 
duplicated  Swanson's  line,  running  northeast  of  Red  Bluff., 
these  two  lines  being  the  two  chief  lines  running  into  the 
country  from  Bed  Bluff.  The  defendant  company  also  dup- 
licated various  other  lines  which  had  been  built  by  the  Te- 
hama County  company. 

After  January,  1912,  and  particularly  after  March  23, 1912, 
defendant  duplicated  the  lines  of  the  Glenn  County  Tele- 
phone Company  to  the  north,  east  and  south  of  Orland,  in 
the  vicinity  of  Willows,  particularly  east  to  Glenn  and  south 
into  what  is  known  as  the  Packer  Tract.  The  result  of  these 
dnplications  in  these  two  counties  has  been  that  at  the  pres- 
ent time  most  of  the  lines  of  the  independent  companies  have 
been  duplicated  by  the  defendant  company.  It  is  clear  from 
the  evidence  that  the  purpose  of  this  duplication  is  to  drive 
the  independent  companies  out  of  business.  Another  device 
used  to  this  same  end  was  to  give  free  exchange  service  be- 
tween towns  which  had  not  theretofore  had  such  service,  such 
as  between  Willows  and  Butte  City  and  Red  Bluff  and  Los 
MoIinoB. 
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After  the  advent  of  the  independent  companies  the  d^end- 
ant  company  materially  improved  it»  service  within  the 
cities  and  towns.  It  now  largely  has  installed  what  is  known 
as  the  common  battery  system,  which  is  a  considerable  im- 
provement on  the  old  magneto  or  "coffee  grinder"  system. 
The  latter  system,  however,  is  still  in  nse  by  defendant 
throughout  the  country  districts  of  these  two  counties. 

The  independent  companies  operate  throughout  their  entire 
territory  what  is  known  as  the  Dean  or  Home  or  Hannonic 
system.  This  is  a  system  whereby  the  bells  are  tuned  to  re- 
spond only  to  certain  currents,  so  that  only  one  bell  on  the  line 
rings  at  a  time.  The  ring  of  the  bell  is  considerably  loader 
than  that  of  the  ordinary  coffee  grinder  system  so  tiiat  peo- 
ple outside  of  the  house  can  more  readily  hear  it.  It  is  also 
possible  to  secure  "Central"  and  the  party  at  the  othor  end 
of  the  line  more  Speedily  by  use  of  thel>ean  system,  and  the 
sound  is  considerably  clearer  than  is  the  case  with  either 
the  coffee  grinder  system  or  the  common  battery  system. 

The  uncontradicted  testimony  in  this  case  is,  that  the  pres- 
ent system  of  the  independent  telephone  companies  is  very 
much  preferable  to  that  of  the  defendant  company.  This  wa9 
the  testimony  both  of  men  who  used  only  the  'phones  of  the 
independent  companies  and  of  others  who  used  the  'phones 
of  both  the  iudependent  companies  and  of  the  defendant  com- 
pany. During  the  course  of  the  trial,  after  the  ind^tendeut 
companies  had  introduced  a  number  of  witnesses,  all  of 
whom  testified  that  the  service  of  the  independent  companies 
was  superior  to  that  of  defendant  company,  the  defendant 
stipulated  that,  the  users  in  Tehama  and  Glenn  counties  of 
the  service  of  the  independent  companies  would  all  testify 
that  the  service  of  the  independent  companies  is  superior  to 
tliat  of  the  defendant  company.  In  view  of  this  stipulation 
it  became  unnecessary  for  the  complainants  to  introduce  fur- 
ther testimony  on  this  point 

We  find  as  a  fact  from  the  evidence  in  these  cases  that  the 
present  service  of  the  independent  companies  is  superior  to 
that  of  the  defendant  company  with  reference  to  speed  in 
reaching  the  party  at  the  other  end,  the  clearness  of  the 
sound  and  the  quality  of  the  service. 
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A  portion  of  the  territory  in  Tehama  and  Glenn  counties 
J8  at  present  served  by  the  independent  companies  but  not  by 
the  defendant  company.  Among  these  points  are  Baynes 
Creek  Post  Office  and  Inskip,  which  are  exclusively  served 
by  Swanson'B  line  (Transcript,  page  154) ;  Battle  Creek  Bot- 
tom (Transcript,  page  156),  as  to  which  the  facts  are  the 
same;  the  Bayless  district  in  Glenn  County,  exclusively 
served  by  the  Glen  County  company  (Transcript,  page  135) ; 
Uie  district  south  and  east  of  Willows  (Transcript,  page  136) ; 
which  is  exclusively  served  by  the  Glenn  County  company ; 
and  also  a  number  of  other  lines  out  from  Proberta  and 
Corning. 

It  also  appears  from  the  testimony  that  the  independent 
companies  have  over  1,000  subscribers  who  do  not  have  tele- 
phones of  the  defendant  company  and  that  these  people 
would  like  to  have  long  distance  service.  It  appears  further 
that  these  people  are  confronted  with  the  alternative  of  con- 
tinuing their  present  superior  local  service  without  the  ad- 
vantage of  long  distance  service,  or  of  being  compelled  to 
take  inferior  local  service  so  that  they  may  be  able  to  avail 
themselves  of  the  defendant  company's  long  distance  service. 

On  the  question  of  public  convenience  and  necessity,  all  wit- 
nesses who  were  aeked.  the  question  testi&ed  that  in  their 
opinion,  public  convenience  and  necessity  demanded  the  con- 
nection asked  for.  This  was  the  testimony  both  of  witnesses 
who  used  the  'phones  of  the  independent  companies  exclusive- 
ly and  of  those  who  used  both  'phones,  and  from  all  the  evi- 
dence on  this  point  we  believe  that  public  convenience  and  ne- 
cessity does  demand  the  connection ; 

And  we  find  as  a  fact  that  the  public  convenience  and  ne- 
cessity require  the  making  of  the  connections  as  prayed  for. 

While  defendant  argued  that  there  were  difficulties  in  mak- 
ing the  connections  desired  and  also  in  transmitting  calls 
from  the  system  of  the  independent  companies  to  points  on 
the  defendant  company's  lines,  it  appears  from  the  testimony 
that  in  a  large  number  of  cases  defendant  does  have  pbyai 
cal  connection  with  other  independent  companies  which  are 
not  subject  to  its  control.  The  defendant  company  has  held 
and  now  maintains  connections  for  long  distance  business 
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witb  telephone  plants  located  iu  the  following  cities  in  Cali- 
fornia: Loa  Gatos,  Gilroj,  Morgan  Hill,  Sanger,  Reedley, 
Healdsburg,  Boseville,  Colnsa  County,  Corcoran,  Kedlands, 
Ferndale,  Corona,  Whittier,  Calistoga,  GuerneTilie,  Sonoma, 
Lakeport,  Lindsay,  Exeter,  Lemon  Cove  and  Weed. 

In  quite  a  number  of  cases  the  defendant  company  main- 
tains physical  connection  with  a  telephone  system  not  usin? 
■  the  Bell  telephone.  At  the  hearing  defendant  admitted  that 
a  physical  connection  between  its  system  and  that  of  the  in- 
dejiendent  companies,  which  use  the  Dean  or  Home  telephone. 
Is  practicable  and  that  there  is  no  insuperable  operating  dif- 
ficulty connected  therewith.  The  defendant  company  at 
present  has  connections  with  the  following  exchanges  in  Cali- 
fornia, using  at  least  in  part  instruments  other  than  the  Bell 
Telephone:  Colusa  County,  Healdsburg,  Lindsay,  Los  Gatoii, 
Morgan  Hill,  Roseville,  Gilroy,  Sanger,  Corcoran,  Lemon 
Cove  and  Reedley. 

In  addition  to  these  places,  the  defendant  company,  under 
permission  asited  for  by  that  company  and  granted  by  thia 
Commission,  has  installed  a  physical  connection  between  its 
plant  in  the  city  of  Pasadena  and  the  plant  in  said  city  for- 
merly owned  by  the  Home  Telephone  Company  of  Pasadena, 
using  the  Home  'phone,  and  as  the  result  of  that  connection, 
subscribers  having  the  Home  'phones  are  conversing  without 
apparent  difficulty  over  long  distance  with  points  on  the  lines 
of  the  defendant  company  and  vice  versa. 

In  this  connection  we  would  draw  attention  also  to  the 
fact  that  Swanson's  line  running  from  Red  Bluff  northeast  in 
Teliama  County,  which  line  uses  the  Dean  'phones,  was  for 
a  time  connected  with  the  defendant  company  with  apparent- 
ly no  complaint  as  to  operating  difficulties  on  the  part  of 
his  patrons  desiring  to  secure  long  distance  connections  with 
points  on  the  lines  of  defendant  company. 

Mr.  Burkett,  defendant's  engineer,  testified  that  connection 
ccmld  be  made  between  the  lines  of  the  Tehama  County  com- 
pany and  the  defendant  company  in  Red  Bluff,  and  the  lines 
of  the  Glenn  County  company  and  the  defendant  company 
in  Willows  by  stringing  between  the  offices  a  25-pair  No.  10 
gauge  cable  {Transcript,  page  190),  and  that  it  would  be 
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□ecessary  to  set  aside  one  operating  position  in  each  oJt  these 
offices.  He  estimated  the  cost  for  the  Red  Bluff  connections 
aa  {500  and  for  the  Willows  conuectioD  as  f450,  not  counting 
the  operating  positions.  He  stated  that  the  operating  posi- 
tion in  Red  Bluff  would  cost  approximately  $350  and  that 
ill  Willows  approximately  f500.  Mr.  Lindstrom,  the  inde- 
pendent companies'  eugineer,  testified  that  connection  could 
be  made  by  the  use  of  a  pair  or  two  pairs  of  22-gauge  cable 
wires  in  Bed  Bluff,  with  the  necessary  appurtenances  and 
that  the  cost  of  the  connection  would  be  between  f  20  and  $2.5. 
He  stated  also  that  the  Tehama  County  company  now  has  on 
hand  a  cable  which  may  be  used  for  this  purpose.  He  testi- 
fied that  |35  would  cover  the  entire  connection,  with  nec- 
essary labor  and  material.  He  testified  that  the  cable  itself 
was  worth  about  |500.  He  testified  (Transcript,  page  379) 
that  the  present  operators  of  the  defendant  company's 
switchboard  could  handle  the  toll  business  between  the  two 
telephone  companies,  and  that  $15  would  cover  the  cost  of 
extra  equipment  in  the  office  of  the  defendant  company  at 
Bed  Bluff  to  prepare  itself  for  the  additional  business.  He 
further  testified  that  the  cost  of  connection  would  be  about 
$35  at  Willows,  and  that  the  defendant  company  has  just 
installed  a  new  switchboard  there. 

There  was  considerable  testimony,  both  direct  and  by 
analogy,  bearing  on  the  amount  and  revenue  of  increased  toll 
business  coming  to  tlie  defendant  company  in  case  the  con- 
nection should  be  ordered. 

Defendant  with  its  870  subscribers  in  Glenn  County  re- 
ceived from  intercounty  toll  business  in  that  county  for  the 
first  three  months  of  1912,  $2,395.52. 

For  the  same  period  the  company  received  from  its  inter- 
county toll  business  in  Tehama  County,  $2,158.15. 

By  applying  these  returns  to  the  1,000  'phones  now  served 
exclusively  by  the  independent  companies,  a  fairly  accurate' 
estimate  could  be  secured  as  to  the  amount  of  business  which 
may  reasonably  be  expected  from  those  1,000  'phones  if  con- 
nected with  the  defendant  company. 

At  Healdaburg,  which  is  served  by  the  California  Tele- 
phone and  Light  Company,  which  has  long  distance  con- 
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nections  witL  tbe  defendant  company,  the  average  toll  re- 
ceipt per  station  per  month  is  46.8  cents.  In  the  Sacramento 
Valley  district  the  average  per  year  for  each  station  owned 
by  tbe  defendant  company  in  1911  was  |10.12  or  84.3  cents 
per  month.  During  tbe  same  period  the  average  for  all  sta- 
tions in  tbe  Sacramento  Valley,  including  connecting  and  sub- 
licensed stations,  was  f  8.42  per  year  or  70.1  cents  per  station 
per  month.  Tbe  toll  business  originating  from  the  Colusii 
County  company  from  May,  1911,  to  April,  1912,  was  f4,112.- 
34  for  759  telephones,  being  an  average  of  (5.40  per  'phone  per 
year  or  45  cents  per  'phone  per  month. 

Mr.  Prescott  H.  Coolidge,  a  witness  called  on  behalf  of 
defendant,  testified  that  the  effect  of  the  proposed  connection 
on  defendant's  local  exchange  business  would  be  to  "perpetu- 
ate an  economic  fallacy"  by  causing  the  useless  duplication 
of  plants.  He  stated  that  defendant  would  doubtlessly  re 
ceive  an  increased  toll  revenue,  but  that  this  result  would  be 
produced  at  tbe  espense  of  its  exchange  business.  Mr.  Linds- 
trom,  the  independent  companies'  engineer,  testified  (Tran- 
script, page  306)  that  in  his  judgment  tbe  question  would  re- 
solve itself  into  the  survival  of  tbe  fittest  and  that  the  su- 
perior service  would  win  out  in  the  end.  He  would  not  com- 
mit himself  as  to  the  effect  of  such  connection  on  tbe  number 
of  local  telephones  of  tbe  defendant  company  further  than 
to  say  that  the  company  which  gave  the  best  local  service 
would  secure  the  busineBs. 

Defendant  has  insisted  that  to  make  the  connection  would 
be  to  give  the  use  of  a  portion  of  its  system  to  the  independ- 
ent companies  and  to  that  extent  would  deprive  the  defend- 
ant of  the  control  of  its  own  property  and  of  tbe  use  of  its 
property  without  due  process  of  law.  We  find  that  this  point 
is  not  well  taken.  If  the  connection  were  made,  the  defend- 
ant's property  would  remain  under  tbe  exclusive  control  of 
tbe  defendant  and  its  operators.  Tbe  operators  of  the  inde- 
pendent companies  would  have  no  control  over  the  defendant 
company's  property.  The  defendant  company  would  be  in- 
terfered with  in  its  operation  only  to  the  same  extent  as 
would  be  true  in  case  of  tbe  receipt  of  so  much  new  business 
from  any  other  source.     The  result  would  be  analogous  to 
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that  if  the  defendant  company  bought  some  independent 
company  and  then  received  so  much  new  business  from  that 
company. 

The  only  important  contention  of  the  defendant  herein  is 
as  set  ont  In  the  testimony  of  Mr.  CooHdge,  a  witness  called 
in  the  defendant's  behalf,  that  to  grant  the  relief  prayed  for 
by  complainants  would  perpetuate  an  economic  fallacy  be- 
cause it  would  lead  to  duplication  of  facilities  in  the  case  of  a 
natural  mcmopoly.  While  we  agree  that  as  a  general  proposi- 
tion the  interest  both  of  the  public  and  of  the  consumers 
of  a  public  utility,  which  is  a  natural  monopoly,  may  be  bet- 
ter served  by  one  agency  than  by  two,  yet  there  are  very  im- 
portant reservations  which  must  be  made  from  this  state- 
ment The  only  warrant  for  the  existence  of  a  monopoly  of 
any  sort  must  be  found  in  the  advantage  to  the  consumers 
and  patrons  of  such  monopoly.  The  reason  why  it  is  ordinar- 
ily believed  that  competition  between  natural  monopolies  is 
advantageous  for  the  patrons  of  such  monopolies  is  the  fact 
that  following  such  competition  there  is  usually  a  reduction  of 
rates  and  an  improvement  of  service.  Whenever  humanity 
finds  that  one  experience  is  invariably  followed  chronolog- 
ically by  another,  humanity  is  inclined  to  believe  that  the 
second  experienoe  is  the  resnlt  of  the  first.  That  such  is  not 
the  fact  may  often  be  demonstrated.  The  lower  rates  and 
more  adequate  service  which  follow  competition  between 
natural  monopolies  are  rates  and  service  which  demon- 
strably could  have  been  afforded  by  the  monopoly  without 
competition,  unless  the  lower  rates  and  improved  service 
which  follow  such  competition  are  of  a  character  which  the 
agency  according  them  cannot  afford  to  give.  In  short,  when 
we  find  that  a  power  company,  for  instance,  lowers  a  rats 
when  a  competitor  comes  into  a  field,  or  improves  its  service, 
we  can  readily  see  that  such  power  company  could  have 
lowered  its  rate  before  the  competitor  appeared,  and  it  like- 
wise appears  that  it  could  have  legitimately  made  it  even 
lower  before  the  competitor  appeared  than  it  now  voluntarily 
accords  under  competition.  Before  the  competitor  appeared 
it  did  not  have  to  divide  its  consumers  with  any  one.  A  re- 
duction of  rates  of  a  natural  monopoly  and  improvement  of 


DigiLizedbyGoOJ^lc 


43i  California  Bailboad  Commission.  ' 

service  under  competition  is  an  indication  of  one  oC  two 
things,  either  that  the  rates  were  too  high  and  the  service 
not  good  enough  before  the  competition  arose,  or  that  tlie 
rates  are  made  too  low  and  the  service  too  good  for  the  price 
under  the  stress  of  the  competition.  The  former  result  couU 
and  should  have  been  brought  about  without  competition; 
the  second  result  cannot  be  permanently  maintained  even 
under  competition  unless  the  utility  according  too  low  a  rate 
is  charging  too  high  a  rate  elsewhere.  The  common  prac- 
tice, of  course,  is  to  make  the  rate  too  low  and  drive  out  the 
competitor  and  after  the  competitor  is  eliminated  or  a  com- 
bination effected,  to  raise  the  rate  and  recoup  for  losses  at- 
tendant upon  the  rate  war.  We  consider  it  bordering  very 
much  on  effrontery  for  a  public  utility  to  urge  that  it  is  an 
economic  fallacy  to  duplicate  facilities,  unless  such  utility 
has  accorded  to  the  public  the  advantage  to  which  the  elimi- 
nation of  duplication  is  supposed  to  entitle  it.  In  this  case  it 
was  testified  by  Mr.  Coolidge,  witness  for  the  defendant,  that 
when  the  company  which  he  represents  absorbed  its  opposing 
companies  in  Oakland  and  San  Francisco,  and  thereby  elim- 
inated at  least  in  part  the  economic  fallacy,  it  actually  re- 
duced the  number  of  employees  used  to  serve  the  public  of 
these  cities  while  the  competition  existed.  It  is  hard  to  per- 
suade the  public  that  an  economic  fallacy  such  as  here  under 
consideration  is  not  as  to  it,  the  public,  a  good  thing,  when  as 
a  matter  of  fact  when  the  ecouomic  fallacy  was  inflicted  upon 
them  their  condition  was  better  than  either  before  or  after 
the  existence  of  such  economic  fallacy.  No  public  utility,  or 
no  other  monopoly  as  far  as  that  is  concerned,  can  ever  jus- 
'  tify,  nor  should  it  be  'able  so  to  do,  its  existence  as  a 
monopoly  on  the  theory  of  an  advantage  to  its  patrons  which 
it  does  not  accord. 

In  the  case  before  us,  however,  we  do  not  admit  that  gi-ant- 
ing  the  relief  which  the  complainants  ask  will  produce  an 
economic  fallacy  even  under  the  defendant's  theory.  The  ma- 
jor portion  of  the  duplication  which  exists,  and  particularly 
that  in  the  rural  districts,  was  brought  about  by  the  failure 
of  the  defendant  company  adequately  to  serve  the  public.  The 
duplication  now  exists,  and  the  granting  of  the  application, 
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instead  of  bringing  about  duplication,  will  minimize  the  effect 
of  it  In  granting  this  application  we  desire  to  reassert  tbe 
policy  which  was  laid  down  in  the  case  of  Pacific  Gas  and 
Electric  ts.  Great  Western  Power  Company  '  decided  bj 
this  Commission  on  June  16,  1912,  to  the  effect  that  where 
a  utility  adequately  serves  the  public  at  reasonable  rates 
and  the  territory  is  completely  served,  this  Commission's 
inclination  will  be  to  permit  such  utility,  if  it  be  a  natural 
monopoly  such  as  a  telephone  or  lighting  company,  to  hold 
its  field  free  from  competition,  but  that  failure  so  to  do  will 
rrault  in  this  Commission's  permitting  competition  when  a 
competitor  applies.  We  find  that  the  defendant  herein  has 
not  adequately  served  the  public  in  the  territory  in  question, 
and  that  such  failure  on  the  part  of  the  defendant  has  direct- 
ly brought  about  and  called  into  being  the  independent  com- 
panies which  now  desire  this  connection.  And  we  desire  to 
warn  the  defendant  that  in  order  to  maintain  and  justify  a 
monopoly  in  any  portion  of  the  State  it  must  accord  as  good, 
if  not  better,  service  when  competition  is  not  imminent  as  it 
can  afford  to  furnish  under  competition.  The  reduction  in 
the  number  of  employees  when  competition  is  eliminated  is 
the  very  opposite  from  what  this  company  should  do,  and  we 
believe  that  such  a  proceeding  is  absolutely  unwarranted. 
We,  therefore,  are  of  the  opinion  that  no  duplication  will  be 
brought  about  by  reason  of  this  order,  and  hence  no  economic 
fallacy  produced,  and  we  are  further  of  the  opinion  that  the 
duplication  that  already  exists  is  the  direct  result  of  the  de- 
fault on  tbe  part  of  defendant  in  the  adequate  performance 
of  its  duty. 

We  submit  the  following  form  of  order : 

ORDER. 

Tehama  County  Telephone  Company  and  Oleun  County 
Telephone  Company  having  filed  with  this  Commission  their 
respective  complaints  against  The  Pacific  Telephone  and 
Telegraph  Company  requesting  an  order  of  this  Commissio.i 

'Printed  in  Commissioii  Leaflet  No.  8,  at  page  63L 
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for  a  physical  connection  between  the  lines  of  complainant 
and  defendant  companies,  and  for  the  establishment  of 
throngh  routes  and  joint  rates,  tolls,  and  charges  as  specifie'l 
in  said  complaints,  and  said  proceedings  having  been  consoli- 
dated for  hearing  and  public  hearing  having  been  duly  held 
thereon,  and  evidence  having  been  introduced  by  all  parties 
to  said  proceedings,  and  the  Kailpoad  Commission  being  ful'y 
advised  in  the  premises,  we  hereby,  in  reliance  on  the  evidence 
in  this  case,  make  the  following  findings  of  fact: 

1.  We  find  as  a  fact  that  a  physical  connection  can  rea- 
sonably be  made  between  the  lines  of  the  defendant  company 
and  the  lines  of  the  complainant  independent  telephone  com- 
panies, between  their  respective  exclianges  in  Bed  Bluff  and 
Willows,  and  that  the  lines  of  these  companies  can  be  mad« 
to  form  a  continuous  line  of  communication  by  the  construc- 
tion and  maintenance  between  and  in  said  respective  ex- 
changes of  suitable  connections  for  the  transfer  of  messages 
or  conversations. 

2.  We  find  as  a  fact  that  public  convenience  and  necessity 
will  be  subserved  by  such  connections. 

3.  We  find  as  a  fact  that  the  companies  parties  to  these 
proceedings,  have  failed  to  establish  joint  rates,  tolls  or 
charges  for  service  by  or  over  their  lines  and  that  joint  rates, 
tolls,  and  charges  ought  to  be  established  to  the  extent  here- 
inafter indicated. 

4.  We  find  as  a  fact  that  the  purpose  for  which  these  con- 
nections are  desired  and  herein  ordered,  is  not  primarily  to 
secure  the  transmission  of  local  messages  or  conversations 
between  points  within  the  same  city  and  county,  or  city  or 
town,  but  rather  that  the  purpose  is  to  secure  the  transmis- 
sion of  long  distance  or  toll  messages  and  conversations  from 
a  point  in  one  city  or  town  or  county  to  a  point  in  another 
city  or  town  or  county  to  the  extent  hereinafter  indicated. 

Basing  our  order  upon  the  foregoing  findings  and  the  fur- 
ther findings  contained  in  the  opinion  which  precedes  this 
order. 

It  is  hereby  ordered  as  follows : 

1.  That  a  physical  connection  be  established  between  the 
telephone  exchanges  of  the  Tehama  County  Telephone  Com- 
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pany  and  The  Pacific  Telephone  and  Telegraph  Oompanj  in 
the  city  of  Bed  Bluff,  California. 

2.  That  a  physical  connection  be  establiahed  between  the 
telephone  exchanges  of  the  Glenn  County  Telephone  Com- 
pany and  The  Pacific  Telephone  and  Telegraph  Company  in 
the  city  of  Willows,  California. 

3.  That  through  routes  be  established  over  said  connec- 
tions for  the  purpose  of  conveying  long  distance  or  toll  mes- 
sages and  conversations  to  and  from  the  lines  of  complain- 
ants in  Tehama  and  Glenn  counties,  in  California,  from  and 
to  the  lines  of  defendant  in  other  counties  in  the  State  of 
California,  not  to  cover  the  transmission  of  .messages  be- 
tween points  within  Tehama  County  or  points  within  Glenn 
County,  or  between  points  in  Glenn  and  Tehama  counties, 
and  that  this  order  shall  apply  only  to  California  State 


4.  That  joint  rates,  tolls  and  charges  be  made  and  used, 
observed  and  in  force  in  the  future  over  said  through  routes, 
these  rates,  tolls,  and  charges  to  be  the  same  as  the  rates, 
tolls  and  chafes  now  or  hereafter  to  be  established  between 
the  points  affected,  respectively,  in  Tehama  or  Glenn 
counties  and  other  points,  as  affected,  in  the  State 
of  California,  on  the  lines  of  the  defendant  company.  If  the 
companies  cannot  agree  upon  a  division  between  them  of 
the  joint  rates,  tolls  or  charges  herein  established,  they  shall 
so  notify  the  Commission  within  twenty  days  of  the  date  of 
this  order,  whereupon  the  Commission  will  proceed  to  estab- 
lish such  divisions  by  supplemental  order. 

5.  That  the  cost  of  installing  the  physical  connections 
shall  be  borne  entirely  by  the  complainant  companies. 

6.  That  the  companies  are  directed  to  agree,  if  possibls, 
upon  the  rules  and  regulations  to  govern  the  use  of  said 
physical  connections  and  the  transmission  and  transfer 
of  messages  and  conversations  over  the  same.  If  the 
companies  cannot  agree  upon  such  rules  and  regulations, 
they  shall  notify  the  Commission  within  twenty  days  of  the 
date  of  this  order,  whereupon  the  Commission  will  establisli 
such  rules  and  regulations  by  supplemental  order. 

7.  This  order  shall  be  complied  witJi  within  thirty  (30) 
days  from  its  date.  , .         , 
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The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Bated  at  San  Francisco,  California,  this  thirtieth  day  of 
January,  1913. 

Tehama  County  Telephone  Company 

vs. 

The  Pacific  Telbpiionb  and  Tblbgeaph  Company. 

Case  No.  271. 

Glenn  County  Telephone  Company 

V6. 

The  Pacific  Telephone  and  Tblegbaph  Company. 
Case  No.  273. 

Decision  No.  476. 

Decided  February  32,  1913. 

ORDER. 

Defendant  in  the  cases  entitled  as  above  having  filed  with 
this  Commission  its  application  for  a  rehearing  in  said  casea 
and  due  consideration  being  given  thereto,  and  no  good  cause 
for  a  rehearing  appearing, 

It  18  hereby  ordered,  That  said  application  l>e  and  the  same 
is  hereby  denied. 

Dated  at  San  Francisco,  California,  this  22nd  day  of 
February,  1913. 
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CrnzBNS  OP  Welsh  vs.  Louisiana  Wbstbbn  Kaileoad 
Company. 

Order  No.  1513. 

Decided  February  20,  igtj. 

Installation  of  Telephones  in  Kailroad  Stations. 

ORDEK. 

Having  under  consideration  tlie  record  in  tliis  case,  and  it 
being  well  known  to  tlie  Commisaion  that  tlie  location  of  the 
depot  of  the  Louisiana  Western  Railroad  Company  at  Welsh, 
La.,  is  such  that  it  is  a  great  inconvenience  and  a  hardship 
on  the  traveling  public  to  have  to  go  or  send  to  the  said  depot 
to  ascertain  whether  or  not  tralDS  are  late,  or  to  get  other 
necessary  information,  and  the  Commission  regarding  it  as 
the  duty  of  a  railroad  company  to  provide  ample,  adequate 
and  necessary  facilities  at  their  depot  for  the  convenience  of 
the  public,  it  is. 

Ordered,  That  the  said  Louisiana  Western  Kailroad  Com- 
pany shall,  without  delay,  cause  to  be  installed  in  its  passen- 
ger and  freight  depots  at  Welsh,  La.,  telephones,  connected 
with  the  local  exchange,  and  shall  require  its  agents  to 
answer  calls  and  give  information  to  interested  parties. 
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In  the  Matter  of  teie  Application  of  the  Adhison  Mutual 
Telephone  Company  foe  a  Cbktificatb  op  Public 
Convenience  and  Necessity. 

D-554. 

Decided  February  ir,  1913. 
Public  Convenience  and  Necesaty — Duplication  of  Facilities — 
Statutory  Provisions  with  Respect  to  Incorporation  of 
Telephone  Companies  and  Acquisition  of  Fran- 
chise  Rights — Priority  of   Claim. 

Upon  application  by  the  Addison  Mutual  Telephone  Company  for  a 
certificate  of  public  convenience  and  necessity  authorizing  the  construction 
of  a  telephone  exchange  in  the  village  of  Addison,  it  appeared  that  a  switch- 
board that  was  being  used  to  alTord  switching  service  for  the  benefit  of 
those  who  built  their  own  lines  lo  connect  with  it,  had  been  recently  pur- 
chased by  Mr.  N.  F.  Wing,  who  announced  his  intention  to  install  and 
operate  an  up-to-date  telephone  system  at  a  rate  in  keeping  with  the  service 
rendered.  Despite  the  pronounced  opposition  of  the  majority  of  the  tele- 
phone users  and  without  obtaining  any  franchise,  Mr.  Wing  proceeded  to 
install  new  pole  lines  and  erect  a  new  exchange,  disconnecting  the  lines 
of  all  former  users  who  refused  to  pay  the  rates  demanded.  Thereupon 
the  Addison  Mutual  Telephone  Company  was  incorporated  by  citizens  of 
the  village  for  the  purpose  of  purchasing  the  facilities  owned  by  former 
patrons  and  continuing  the  service   formerly  rendered. 

Held:  That  Mr.  Wing  did  not  acquire  from  his  grantors  or  through  any- 
thing which  has  transpired  since  the  purchase,  any  rights  of  a  vested 
character ; 

That  it  will  unquestionably  be  to  the  advantage  of  all  concerned  if  the 
telephone  facilities  of  the  community  are  furnished  and  maintained  by  one 
organization  rather  than  by  two: 

That  the  stockholders  of  the  Addison  Mutual  Telephone  Company  with 
respect  lo  both  investment  and  priority  of  claim,  have  an  equal,  if  not  a 
greater  right  to  the  protection  of  their  interests  than  Mr.  Wing,  and  can 
maintain  as  well  as  he  the  claim  that  their  system  when  constructed  will 
answer  the  demands  of  public  convenience  and  necessity; 

That  an  unquestioned  need  for  telephone  facilities  exists  in  Addison  and 
that  a  certificate  of  public  convenience  and  necessity  should  issue  to  the 
.Addison  Mutual  Telephone  Company. 

A  certificate  of  public  convenience  and  necessity  was  accordingly  issu;'l 
to  the  applicant.* 

'Editor's  headnole. 
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Appearances  : 
John  F.  Steward,  for  Addieon  Mutual  Teleplione  Company. 
James  J.  No(Mij  for  Nelman  F.  Wing. 

OPINION. 

Hemans,  Commissioner; 

Prior  to  March  4,  1912,  the  residents  of  the  village  of 
Addieon,  in  the  County  of  Lenawee,  had  received  telephone 
service  through  what  might  he  termed  a  co-operative  ar- 
rangement Under  this  arrangement  each  suhscriber  or 
patron  receiving  service  at  the  exchange,  purchased  a  tele- 
phone and  with  more  or  less  uniformity  net  poles  where 
necessary,  and  strung  the  wires  from  such  telephone  to  a 
Bwitchhoard  centrally  located,  but  individually  owned.  The 
farmers  in  adjacent  territory  likewise  joined  in  the  con- 
struction of  rural  lines,  which  they  extended  to  this  central 
board  at  their  own  expense.  The  owner  of  the  switchboard 
performed  the  necessary  switching  service  for  the  owners 
of  the  various  telephones,  receiving  a  stipulated  yearly  com- 
pensation therefore.  About  200  telephones  were  connected 
with  this  central  exchange.  The  switchboard  had  been  the 
object  of  frequent  sale  and  the  facilities  afforded  in  tlie 
form  of  pole  lines,  wires,  etc.,  had  become  much  depreciated 
and  the  service  of  consequently  poor  character,  when  on  the 
date  mentioned  the  switchboard  and  such  property  as  went 
with  it,  and  not  owned  by  the  individual  patrons  was  pur- 
chased by  Mr.  Nelman  F.  Wing,  Secretary  of  the  Home  Tele- 
phone Company  of  Grass  Lake.  At  once  following  the  pur- 
chase, Mr.  Wing  gave  notice  to  the  telephone  users  in  Ad- 
dison and  the  adjacent  territory  that  it  was  his  purpose  to 
erect  a  new  fwie  line  upon  the  streets  of  the  village,  install 
new  apparatus  and  put  in  operation  an  efficient,  up-to-date 
telephone  system,  and  to  charge  a  rate  in  keeping  with  the 
service  to  be  rendered.  This  action  at  once  aroused  the  pro- 
nounced opposition  of  the  large  majority  of  telephone  users 
of  the  village,  and  upon  the  rural  lines.  At  once  an  appli- 
cation, bearing  the  signatures  of  most  of  the  business  men  of 
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the  village,  was  filed  with  this  Commission,  asking  the 
privilege  of  installing  a  new  switchboard  and  continuing  tLe 
condition  that  had  previously  obtained  under  the  mistaken 
thought  that  it  was  a  matter  of  which  the  Commission  could 
take  cognizance. 

Without  obtaining,  or  attempting  to  obtain,  a  franchise 
ur  other  right  upon  the  streets  of  the  village,  Mr.  Wing 
proceeded  to'take  down  the  poles  in  the  streets  of  the  village 
that  had  been  Bet  hj  the  telephone  users,  to  set  his  own 
poles  and  string  wire.  While  engaged  in  this  work  a  fire 
occurred  in  the  building  in  which  the  switchboard  was  lo- 
cated, destroying  the  switchboard  and  exchange  facilitiea 
These  were  promptly  replaced  by  Mr.  Wing,  and  the  lines 
of  all  former  telephone  users  that  did  not  accept  the  service 
-  ^nd  facilities  offered  at  the  prices  demanded  by  Mr.  Wing 
were  severed  from  the  new  exchange  that  was  installed. 

On  the  29th  day  of  June,  1912,  a  number  of  citizens  of 
Addison  who  had  formerly  been  connected  with  the  switch- 
board maintained  in  the  village,  perfected  articles  of  in- 
corporation for  the  Addison  Mutual  Telephone  Company 
with  a  capital  of  J3,000  of  capital  stock,  which  was  divided 
into  300  shares  of  the  par  value  of  $10.00  each ;  it  being  the 
purpose  of  the  incorporators  that  the  former  patrons  of 
the  central  switchboard  should  become  stockholders  in  the 
new  corporation,  and  that  the  corporate  funds  should  be 
used  for  the  purchase  of  their  various  telephones  and  other 
telephone  facilities,  and  that  under  the  corporation  the  serv- 
ice should  be  continued  as  far  as  possible  as  formerly  en- 
joyed. 

Upon  the  perfection  of  the  incorporation,  application  was 
iuade  to  this  Commission  for  a  Certificate  of  Public  Con- 
venience and  Necessity  for  the  construction  of  a  telephone 
exchange  in  the  village  of  Addison.  Upon  this  application 
a  public  hearing  was  had,  and  the  foregoing  facte'  developed. 

Chapter  177  of  the  Compiled  Laws  of  1897,  which  was  en- 
acted in  1883,  provides  for  the  incorporation  of  telephone 
companies,  and  by  Section  6691  grants  to  every  company 
organized  under  the  provisions  of  the  act  power  to  "con- 
struct and  maintain  lines  of  wire  or  other  material  for  use 
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in  the  transmisaion  of  telephonic  messages  along,  over  and 
across  or  under  any  public  places,  streets  and  highways,  etc" 
Section  28  of  Art.  VIII  of  the  Constitution  of  1908  pro- 
vides : 

"No  person,  partnership,  association  or  corporation 
operating  a  public  utility  shall  have  the  right  to  the  use 
of  the  highways,  streets,  alleys  or  other  pnbllc  places 
in  any  city,  village  or  township,  for  wires,  poles,  pipes, 
tracks  or  conduits,  without  the  consent  of  the  duly  con- 
stituted authorities  of  such  city,  village  or  township, 
nor  to  transact  a  local  business  therein  without  first 
obtaining  a  franchise  therefor  from  such  city,  village 
or  township.  The  right  of  all  cities,  villages  and  town- 
ships to  the  reasonable  control  of  their  streets,  alleys 
and  public  places  is  hereby  reserved  to  such  cities,  vil- 
lages and  townships." 
Mr.  Wing  does  not  claim  that  he  is  in  possession  of  the 
streets  of  the  village  of  Addison  under  or  by  virtue  of  his 
compliance  with  the  terms  of  either  of  these  provisions  of 
law.     He  has  no  vested  rights  such  as  might  have  been 
acquired  by  the  incorporation  of  a  company,  and  construc- 
tion prior  to  1908,  and  neither  he  or  any  grantor  has  sought 
or  obtained  a  franchise  for  such  a  construction  as  required 
by  the  provisions  of  the  Constitution  since  that  time.     It  is 
true  that  he  has  at  considerable  expense  set  poles  and  strung 
wires  upon  the  streets  of  Addison,  in  replacement  of  property 
in  which  a  large  number  of  the  citizens  of  the  village  had 
a  joint  interest  with  him  and  his  grantors,  but  this  action 
was  by  sufference  rather  than  in  pursuance  to  any  authoriza- 
tion that  insured  an  affirmative  right. 

"It  is  well  settled  that  no  estoppel  will  arise  against 
a  municipality  through  an  action  of  its  officials."  City  of 
Detroit  vs.  Detroit  United  Railway,  N.  W.  R.  137-652.  ■  D. 
Tj.  N.  No.  30,  Vol.  19,  page  869. 

It  thus  cannot  be  said  that  Mr.  Wing  acquired  from  his 
grantors  in  the  purchase  of  the  switchboard  and  exchange 
facilities  at  Addison,  or  through  anything  that  has  trans- 
pired since  the  purchase  any  rights  of  a  vested  character — 


DigiLizedbyGoOJ^lc 


444  Michigan  Bailboad  Commission. 

neither  can  it  be  said  tbat  upon  the  ground  of  equity,  it  sncb 
basis  ma}'  be  coTiHidered  by  the  Commission,  the  rights  and 
property  acquired  by  Mr.  Wing  are  such  as  entitle  him  or 
his  property  to  special  protection  over  that  which  should  be 
accorded  the  interests  which  the  two  hundred  or  more  tele- 
phone users  of  the  community  have  by  virtue  of  the  tele- 
plione  property  they  have  acquired,  and  which  has  hereto- 
fore been  used  in  the  co-operative  venture.  There  is  unques- 
tionably no  need  for  the  duplicatioo  of  telephone  facilities 
in  the  village  of  Addison.  It  will  unquestionably  be  to  the 
advantage  of  all  concerned  if  the  telephone  facilities  of  the 
community  are  furnished  and  maintained  through  one 
organization,  rather  through  two.  The  Addison  Mutual  Tele- 
phone Company  is  regularly  incorporated  under  the  laws 
of  this  State.  Under  the  statute  providing  for  its  incorpora- 
tion, if  it  be  granted  the  franchise  provided  for  in  the  Con- 
stitution of  the  State,  it  is  the  only  organization  entitled  to 
erect  its  poles  and  install  its  equipment  upon  the  streets  of 
Addison.  The  people  who  compose  the  stockholders  of  the 
corporation,  both  in  property  invested  and  priority  of  claim, 
have  as  much  if  not  greater  claim  to  the  protection  of  their 
interests  as  has  Mr.  Wing,  and  can  as  well  maintain  the 
claim  that  their  system  when  constructed  will  answer  the 
demands  of  the  public  convenience  and  necessity  as  he. 

There  is  unquestioned  need  for  telephone  facilities  ia 
Addison,  and  under  the  facts  stated  we  believe  a  Certificate 
of  Public  Convenience  and  Necessity  should  issue  to  the 
Addison  Mutual  Telephone  Company  for  the  construction  of 
a  Telephone  plant  within  the  corporate  limits  of  the  said 
village  of  Addison. 

Dated  February  11,  1913. 

CERTIFICATE. 

Application  Avas  filed  in  the  above  entitled  matter  on  the 
2i)th  day  of  July,  1912,  upon  which  public  hearing  was  had 
on  the  17th  day  of  September  thereafter,  and  from  said  appli- 
cation and  proofs  produced  in  support  thereof  it  appears  that 
the  Addison  Mutual  Telephone  Company  is  a  corporatioii 


DigiLizedbyGoOJ^lc 


Apk>.  of  Addison  Mutual  Tel.  Co.  445 

organized  under  and  by  virtue  of  the  laws  of  this  Stats, 
located  in  tlie  village  of  Addison,  County  of  Lenawee  and 
State  of  Michigao : — 

That  it  is  the  desire  of  said  corporation  to  construct  and 
operate  a  telephone  system  with  poles,  wires  and  other 
facilities  upon  the  streets,  highways  and  public  places  of 
the  said  village  of  Addison,  County  of  Lenawee,  State  of 
Michigan. 

And  this  Commission  having  duly  investigated  the  merits 
of  such  application,  and  being  convinced  that  the  construc- 
tion of  such  telephone  system  within  the  territory  describe"! 
will  be  in  furtherance  of  the  public  interest — 

Therefore,  By  virtue  of  the  authority  vested  in  us  by  law. 
We  Do  Hereby  Certify,  that  the  construction  of  such  tele- 
phone ^Btem,  and  erection  of  poles,  wire  and  other  facili- 
ties within  the  territory  described  is  a  work  of  public  con- 
venience and  necessity  within  the  meaning  of  Section  7  of 
Act  138  of  the  Public  Acts  of  1911. 
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Grbnvillb  L.  Smith  bt  al, 

Complainants, 
vs. 

The  Cass  County  IIome  Telephone  Company, 

Defendant. 

T-26. 

Decided  March  6,  igij. 

Reasonableness  of  Rates — Valuation  of  Property — Reproduction 

Cost — Present    Value — Depreciation — Free   Toll    Service — 

Discrimination     Owing     to     Unfilled     Party     Lines — 

Discrimination    in     Rates    between     Localities — 

Lower  Rates  Justified  in  Smaller  Communities. 


Complaint  (I)  that  th«  requirement  that  patrons  execute  a  certain  C' 
as  a  pre- requisite   to  service   is   an   unreasonable   and   unlawful   regulation, 
and  (2)  that  the  rates  demanded  by  the  defendant  for  service  at  Cassopolis 


The  question  of  contract  (1)  was  disposed  of  in  the  case  of  Jones  v 
The  Cass  County  Home  Telephone  Company.* 

For  the  purpose  of  determining  the  reasonableness  of  the  rate  (2),  which 
had  recently  been  increased,  the  Commission  made  a  valuation  of  the 
company's  property,  finding  the  reproduction  cost,  not  including  the  cost 
of  financing,  contractors'  profit  or  going  value,  to  be  $128,134.76  and  the 
present  value,  $101,767.45,  as  compared  with  an  outstanding  capitalization 
of  $203,275.00. 

Despite  its  very  conservative  estimate  as  to  the  annual  cost  of  service, 
the  Commission  found  that  the  total  cost  nevertheless  exceeded  the  revenue 
estimated  at  the  rates  charged  before  the  increase,  and  that  a  considerably 
greater  sum  would  be  no  more  than  sufficient  to  maintain  the  system  in  a  state 
of  high  efficiency. 

The  Commission  held  that  the  practice  of  providing  free  service  between 
exchanges  was  illogical  and  indefensible,  and  that  free  tolls  and  relatively 
low  rentals  were  incompatible,  but  inasmuch  as  both  the  company  and  its 
patrons  opposed  the  elimination  of  the  free  service,  the  Commission  made 
no  order  in  this  respect. 

Finding  that  the  company  was  rendering  a  large  amount  of  individual 
service  at  its  four-party  rate  owing  to  the  fact  that  the  party  lines  were  not 
filled,  the  Commission  held  that  this  practice  constituted  a  discrimination 
which  must  cease. 

With  respect  to  the  complainants'  contention  that  the  application  of  one 
rental  rate  throughout  the  company's  territory  constituted  a  discrimination 
and  that  the  rates  charged  in  Dowagiac  should  be  higher  than  those 
charged  in  the  smaller  exchanges,  the  Commission  held  that,  but  for  the 

*The  opinion  in  this  case  was  printed  in  Commission  Leaflet  No.  9,  at 
page  14,  and  the  order  in  Commission  Leaflet  No.  7,  at  page  19.  r 
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free  service  given  throughout  the  territory,  this  contention  would  be  sound. 
With  every  Slibacriber  in  the  whole  system  given  the  possibihty  of  free 
service  with  every  other  subscriber,  it  becomes  more  difficult  to  draw  the 
line  between  the  various  exchanges.  Even  with  free  service,  however, 
there  is  justification  for  a  limited  differential  in  the  rental,  inasmuch  as 
the  free  service  is  the  exceptional  service,  the  principal  service  being  be- 
tween the  subscribers  of  each  exchange. 

A  schedule  of  rates  substantially  in  accordance  with  the  increased  rates 
demanded   by  the  defendant  company   was   fixed   by   the    Commission,    to 
remain  in  effect  far  one  year.* 
Appearances : 

Clarence  it.  Lyle,  Attorney,  for  Complainants; 

Charles  E.  Sweet,  Attornej, 

A.  G.  Mills,  Attorney,  for  Defendant. 

OPINION. 
Hemans,  Commissioner: 

The  complaint  filed  in  this  matter,  by  its  allegations  seeks 
to  raise  two  principal  issoes,  first,  that  a  certain  contract 
proposed  by  the  defendant  company  as  a  pre-requisite  to 
service  to  its  patrons  is  unreasonable  and  unlawful  in  terms, 
and  the  demand  by  the  defendant  of  its  patrons  that  they 
execute  such  contract  as  one  of  the  conditions  of  obtaining 
telephone  service  is  an  unlawful  and  unreasonable  regula- 
tion, and  second,  that  the  rates  and  rentals  demanded  (or 
telephone  service  through  the  defendant's  Cassopolis  ex- 
change are  excessive  and  therefore  unreasonable  and  unlaw- 
ful. 

The  question  of  contract  was  disposed  of,  so  far  as  this 
Commission  is  concerned,  in  the  case  of  Jones  vs.  The  Cass 
County  Home  Telephone  Company,!  and  will  not  he  con- 
sidered in  this  matter.  As  the  second  question  was  one  in- 
volving an  appraisement  of  the  defendant  company's  lines, 
facilities  and  other  physical  properties  as  well  as  an  audit 
of  its  books  of  account,  this  Commission  of  its  own  motion, 
but  with  the  acquiescence  of  both  parties  to  the  controversy 
caused  such  an  appraisement  and  audit  to  be  made,  and  the 
conclusions  and  report  upon  the  same  to  be  added  to  the 
record. 


*Editor's  lieadnote. 

tThe  opinion  in  this  case  was  printed  in  Commission  Leaflet  No.  9,  at  page 
14,  and  Ibe  order  in  Commission  Leaflet  No.  7,  at  page  19. 
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The  defendant,  The  Cass  County  Home  Telephone  Com- 
pany, is  au  Ohio  corporation  doing  a  telephone  husineas  ex- 
clusively in  the  State  of  Michigan.  The  company 
was  organized  jn  1907,  and  op  until  the  beginning 
of  1912  has  been  actively  engaged  in  the  creation 
of  its  property.  At  the  present  time  it  has  ex- 
changes at  Dowagiac,  Cassopolis,  MarceUuSj  Decatur  and 
Volinia,  its  pole  lines  approximate  three  hundred  miles  in 
length,  and  carry  one  thousand  seven  hundred  miles  of  open 
wire,  serving  the  population  of  about  three  hundred  and 
twenty  square  miles.  In  this  territory  the  company  has 
about  eighteen  hundred  telephones,  and  there  are  likewise 
about  five  hundred  telephones  of  the  Michigan  State  Tele- 
phone Company  and  about  two  hundred  of  the  Kibbis  Tele- 
phone Company.  The  former  being  mostly  in  Dowagiac  and 
the  Utter  in  Decatur.  Based  upon  the  census  of  1910,  this 
is  about  one  telephone  for  each  seven  of  the  population,  a 
relatively  high  development.  The  company  gives  automatic 
service  within  the  city  of  Dowagiac,  and  magneto  service 
throughout  the  remainder  of  the  territory.  From  the  begin- 
ning, free  exchange  has  been  given  throughout  the  entire  sys- 
tem. Prior  to  July,  1912,  the  yearly  rentals  charged  at  Cass- 
opolis, and  throughout  the  system  except  perhaps  at  Decatur, 
were  as  follows : 

Residence,   private   line $18.00    If  paid  quarterly  in  advance    $15.00 

Residence,  parly   line 15.00    If  paid  quarterly  In  advance      12.00 

Rural,   party   metallic 18.00    If  paid  quarterly  in  advance      15.00 

Rural,   party  grounded 15.00    If  paid  quarterly  in  advance      12.00 

Business,    private   line 21.00    If  paid  quarterly  in  advance      18.00 

For  some  time  prior  to  this  date,  the  company  had  demanded 
a  prescribed  contract  only  from  its  new  subscribers,  and  had 
exercised  considerable  tolerance  in  its  demands  for  strict  ob- 
servance of  advance  payment  to  entitle  patrons  to  the  dis- 
count from  the  higher  rates.  On  July  13th,  following  a  period 
of  considerable  public  irritation  incident  to  the  company's 
demand  for  a  specific  contract  for  service,  the  company  made 
public  a  new  schedule  of  rates,  advancing  its  yearly  rentals 
as,  compared  with  the  prior  schedule  as  follows : 

Residence,  private  line $21.00    If  paid  quarterly  in  advance    $18.00 

Residence,  4  parly  line 18.00    If  paid  quarterly  in  advance      15.00 

Rural,  10  party  metallic 19.00    If  paid  quarterly  in  advance      l&OO 


G.  L.  Smith  vs.  Cass  Co.  Home  Tel.  Co.  449  ■ 

Rural,   10  party  grounded 17.00    If  paid  quarterly  in  advance  14.00 

Business,  private  line 27.00    If  paid  quarterly  in  advance  24.00 

Business,  2  party  line 2I.O0    If  paid  quarterly  in  advance  18.00 

Rural  Roadway   8,00    If  paid  quarterly  in  advance  5,00 

Desk  telephones  in  residences,  including  farms,  $3.00  per  year  additional. 
Extension  telephones  in  same  building,  $6.00  per  year  additional. 
Extension  bells  in  same  building,  $3.00  per  year  additional. 

It  ia  this  iDcrease  of  rate  tbat  is  made  the  basis  of  the 
major  complaint.  It  is  the  contention  of  the  defendant  com- 
pany that  the  increase  is  justified  bj  tlie  extent  and  qualitj 
of  the  service  rendered,  and  the  needs  of  the  company  to 
satisfy  cost  of  operation,  reasonable  return  upon  the  invest- 
ment, and  especially  to  provide  for  the  accruing  depreciation 
of  the  property. 

When  we  consider  the  restricted  area  covered  by  the  com- 
pany's lines  and  its  comparatively  small  investment,  it  would 
have  seemed  that  a  knowledge  of  all  the  facts  necessary 
for  the  ascertainment  of  the  reasonable  needs  of  the  com- 
pany for  the  discharge  of  all  lawful  obligations  could  have 
been  readily  ascertained  and  presented  in  acceptable  form 
to  the  patrons  of  the  system;  but  the  evidence  discloses  ttiut 
in  some  measure  at  least  the  spirit  of  calm  deliberation  has 
been  supplanted  by  feelings  of  personal  bitterness.  These 
feelings  have  no  doubt  resulted  in  considerable  degree  from 
the  conviction  that  the  increase  in  rentals  was  being  de- 
manded to  pay  interest  upon  bonds  and  dividends  upon  capi- 
tal stock,  the  par  value  of  which  was  far  in  excess  of  the 
actual  money  expended,  or  that  should  have  been  expended 
in  the  creation  of  the  property.  Indeed,  the  financing  of 
the  company  might  well  have  given  rise  to  such  suspicion. 
The  Company  has  an  authorized  capitalization  of  }250,- 
120.00  of  common  stock  with  a  par  value  of  f 65.00  per  share; 
its  authoriaed  bond  issue  is  f  150,075.00  of  the  denomination 
of  fll5.00,  each  bearing  interest  at  the  rate  of  five  per  cent. 
There  is  now  outstanding  capital  stock  to  the  amount  of 
the  par  value  of  1168,800.00  and  corporate  bouds  to  the 
amount  of  the  par  value  of  f99,475.00,  making  a  total  of 
stock  and  l>ond8  issued  and  outstanding  of  f203,275.00.  The 
records  of  the  Company  disclose  that  the  first  securities  were 
sold  on  the  basis  of  a  share  of  stock  and  a  bond,  the  two  hav- 
ing a  par  value  of  fl90.00,  for  1100.00.  Four  shares  of 
r.-,:...dbvC00J^Ic 
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stock  of  the  par  value  of  9260.00  and  a  bond  of  the  par  value 
of  1115.00  were  afterwards  sold  for  |200.00,  while  still  later 
sales  of  the  stock  were  made  at  prices  ranging  from  thirty 
dollars  per  share  to  par.  From  October  1,  1908,  to  and  in- 
cluding October  31,  1911,  dividends  aggregating  fl8,279.77 
were  paid,  while  bond  interest  to  the  amonnt  of  about  |25,- 
000.00  has  likewise  been  cared  for.  The  patrons  of  the  Com- 
pany, with  none  too  accurate  information  as  to  whether  divi- 
dends and  interest  were  paid  from  surplus  eamin©«  or  from 
what  should  have  been  accumulated  to  care  for  accruing 
depredation,  may  reasonably  have  assumed  that  they  were 
fairly  applicable  to  the  purposes  to  which  they  were  applied, 
and  that  a  greater  demand  was  little  short  of  extortion.  A 
very  different  phase  is  put  to  the  situation  when  it  is  as- 
certained that  the  dividends  were  not  earned,  or,  at  least, 
that  no  fund  has  been  created  to  care  for  depreciation.  The 
Company's  reports  show  that  there  was  realized  from  the 
sale  of  stock  and  bonds  $131,801.35,  and  in  addition  certain 
equipment  was  purchased  with  collateral  trust  notes  to  the 
amount  of  ^23,700.00.  The  Company  has  likewise  outstand- 
ing short  term  notes  to  tlie  amount  of  |8,680.00  given  for 
other  material,  making  a  total  of  1164,181.35.  The  audit  was 
carried  far  enough  to  give  assurance  titat  at  least  $126,776.00 
was  received  from  the  sale  of  stock  and  bonds  with  which 
the  short  term  notes  and  the  collateral  trust  obligations 
would  show  a  total  of  at  least  5159,156.00  received  from  the 
sources  indicated.  The  foregoing  is  material  only  as  giv- 
ing a  general  view  of  the  development  of  the  property.  The 
Commission  does  not  base  its  findings  upon  the  capitalization 
of  the  Company  nor  upon  the  amount  of  cajiital  actually 
expended  in  the  creation  of  tlie  property.  The  inventory  and 
appraisal  of  the  property  of  the  Company  made  by  the  direc- 
tion of  the  Commission,  we  are  satisfied,  was  thoroughly 
and  carefully  made.  This  appraisement  discloses  a  plant 
cost  for  physical  properties  of  $128,134.76.  This  is  the  re- 
production value  and  does  not  include  cost  of  financing  such 
an  enterprise  or  such  elements  as  contractors'  profit  or  going 
value.  The  present  value  of  the  property  must  be  largely 
based  upon  estimates,  for  while  tlie  depreciation  in  this 
property  is  very  real,  it  has  not  yet  reached  a  point  where 
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it  is  markedly  apparent.  The  present  value  of  necessity  must 
be  based  upon  the  known  life  of  similar  contruction  witli 
such  aid  as  visual  inspection  contributes.  The  present  value 
so  computed,  has  been  fixed  at  fl01,767.45.  As  between  the 
various  exchanges,  the  reproduction  and  present  value  is 
distributed  as  follows: 

BEPKODUCIION  FBESENT 

EXCHANGE  VALUE  VALUE 

Dowagiac  $66,778.66  $54,929.73 

CasBopolis  26,284.23  19,968.77 

Marcellus  19,591.95  14,591.58 

Decatur  9,551.09  7,884.10 

Volinia  5,928.84  4,393.37 

Computing  the  earnings  of  the  company  for  the  year  1912 
on  the  basis  of  the  net  tolls  received,  and  the  number  of 
telepbones  of  each  class  in  each  exchange  at  the  old  rate, 
and  also  on  the  new  rate,  we  get  tlie  following  income  state- 
ment : 

RENTALS  OLD  RATE  NEW   RATE 

Dowagiac  $10,499.00  |11,688.00 

CasBopolis  6,654.00  7,875.00 

Marcellus  5,190.00  5,778.00 

Decatur  2,025.00  2,423.00 

Volinia  1,437.00  .      1,545.00 


$25,755.00  $29,309.00 

Net  Tolls  2,746.41  2,746.41 

Miscellaneous  revenue  261.00  261.00 


Total  revenue  $28,762.41  $32,316.41 

It  should  be  added  that  the  total  rentals  as  computed  by 
this  method  are  $370.00  in  excess  of  the  rentals  actually 
received  as  shown  by  the  company's  income  statement.  If 
all  subscribers  were  retained  the  new  rates  would  yield  $3,- 
554,00  more  than  the  computed  revenue  under  the  old  rates, 
and  $3,923.38  more  than  rental  revenue  actually  received 
according  to  the  company's  income  statement. 

A  complete  check  of  the  expenses  of  the  company  for  the 
year  has  been  made,  and  the  accounts  recast  to  bring  each 
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cliarge  under  its  proper  head.  The  total  expeoBe  of  opera- 
tion is  shown  to  be  f  18,797.59  to  which  should  be  added  taxea 
to  the  amount  of  f  1,564.24,  makiug  a  total  expense  of  opera- 
tion of  f  20,361.83. 

If  we  apportion  the  taxes  among  the  various  exchanges 
oD  the  basis  of  their  present  value  which  would  seem  to  be 
a  just  apportionment,  the  expenses  and  taxes  apportioned  to 
the  various  exchanges  would  be  as  follows : 

Dowagiac     f8,070.45 

Cassopolis   6,128.16 

Marcellus   3,602.97 

Decatur    1,512.89 

Volinia     1,047.36 


120,361.83. 
No  evidence  has  been  introduced  even  intimating  liow  the 
cost  of  operation  is  to  be  materially  reduced;  the  bond  in- 
terest is  a  permanent'  charge,  as  is  the  interest  charge  ou 
notea  payable  while  depreciation  will  continue  unabating  iu 
its  demands.  Accepting  the  expense  of  operation  as  con- 
tinuing at  trlie  present  figure,  computing  the  bond  interest  at 
five  per  cent.,  and  the  interest  on  the  notes  payable  at  six 
per  cent.,  which  is  undoubtedly  at  least  one  per  cent,  below  the 
true  figure,  with  depreciation  at  five  per  cent,  on  the  present 
value,  which  is  one  and  one-half  per  cent,  below  the  most 
conservative  estimates,  and  on  a  basis  of  twenty-five  thou- 
sand dollars  less  than  reproduction  cost,  we  still  liave  a  total 
in  excess  of  the  revenue  to  be  derived  from  the  rates  which 
have  heretofore  prevailed. 

Expense  of  operation |20,361.83 

5%  on  199,475.00  par  value  outstanding 

bonds    4,973.75 

6%  on  122,661.00  of  notes  payable 1,359.66 

5%    for  depreciation   on   |101,767.45   of 

present  value   5,088.37 

Total     131,783.61 

This  is  a  sum  greater  by  more  than  1.1,000.00  than  the 
computed  revenue  of  the  company  under  the  old  schedule 
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of  rates,  and  it  must  be  apparent  that  a  sum  considerably  in 
excess  of  this  would  be  no  more  than  sufficient  to  maintain 
the  system  in  a  high  state  of  efficiency  and  for  the  rendering 
of  good  service. 

Under  the  conditions  that  exist  in  the  combined  exchanges 
of  this  system  it  is  impossible  tu  adjust  this  burden  with 
exact  justice.  We  are  of  the  opinion  that  the  burden  of  in- 
crease over  old  rates  should  be  borne  both  through  a  re- 
adjustment of  telephone  rentals  and  toll  charges  between  tlie 
various  exchanges.  The  present  free  service  that  exists  be- 
tween the  various  exchanges  is  illogical  and  indefensible. 
Shortly  before  the  hearing  a  two-days'  count  disclosed  that 
there  was  an  average  of  about  nine  hundred  messages  daily 
passing  between  the  various  exchanges,  free  of  toll.  This 
free  service  represents  an  investment  for  circuits  alone  of 
13,600.00,  while  the  daily  care  of  the  nine  hundred  messages 
is  an  item  of  considerable  moment  in  operating  cost.  The 
most  of  the  tolls  earned  by  the  company  are  in  the  form  of 
commissions  upon  messages  that  pass  outside  of  the  system, 
thus  demonstrating  that  the  free  service  is  a  much  abused 
concession,  the  non-renter,  as  well  as  the  patron  who  pays 
his  rent,  availing  himeeif  of  the  service  afforded  without 
return  to  the  company  that  furnishes  it.  The  elimination 
of  free  service  between  exchanges  would  undoubtedly  greatly 
reduce  the  messages  handled.  Experience  in  other  systems 
showing  that  the  number  handled  under  the  usual  toll 
charge  is  about  ten  per  cent,  of  the  number  handled  when 
the  service  is  free.  If  the  defendant  company  received  the 
customary  minimum  toll  of  ten  cents  for  the  first  three- 
minnte  conversation  on  ten  per  cent,  of  the  messages  it  now 
hauls  free,  it  would  make  a  return  of  |3,285.00  to  the  com- 
pany. This  is  almost,  if  not  quite  as  much,  as  the  company 
could  hope  to  realize  from  an  increase  of  its  rentals.  Free 
tolls  and  relatively  low  rentals  in  the  same  company  are 
not  possible.  The  company  should  eliminate  the  free  serv- 
ice, but  with  both  company  and  patron  opposing  such  elim- 
ination, we  are  not  disposed  to  order  it,  at  least  until  the 
company  has  had  an  opportunity  to  work  out  some  of  its 
difficulties  on  a  wholly  rental  basis. 
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We  believe  that  it  is  possilde  for  the  company  to 
effect  some  economies  in  operation,  at  least  at  Cassopolis, 
by  billing  from  the  central  office,  dispensing  with  a  com- 
mercial manager  at  the  exchange  now  Imrdened  with  the 
duty  of  sending  statements  and  making  collections,  and  em- 
ploying a  manager  with  the  ability  to  also  clear  trouble. 
This  is  offered  as  a  suggestion  only.  The  system  has  been  ■ 
found  effective  with  other  companies  and  we  believe  it  would 
result  in  a  material  reduction  of  operating  expense  here 
without  detriment  to  the  service. 

There  are  now  certain  discriminations  practiced  by  the 
company  that  result  in  loss  of  revenue  to  it.  The  company 
very  properly  makes  a  four-pa^ty  rate  that  is  less  than  the 
rate  for  individual  line  service,  but  the  company,  in  the 
application  of  the  rate,  has  given  a  large  amonnt  of  indi- 
vidual service.  Subscribers  have  been  taken  on  with  the 
understanding  that  at  any  time  others  could  be  placed  upon 
the  line,  an  event  which  in  most  instances  does  not  happen, 
and  the  favored  subscriber  continues  to  receive  individual 
line  service  for  the  four-party  line  rate.  In  the  village  of 
Cassopolis  alone,  on  the  31st  day  of  December,  last,  out  of 
207  paying  party  line  rates  only  76  were  receiving  party 
line  service,  while  131  were  receiving  individual  service.  This 
is  a  discrimination  that  must  be  removed  as  soon  as  possible. 

It  is  the  contention  of  the  complainant  that  there  is  like- 
wise a  discrimination  in  the  applicaton  of  one  rental  rate 
throughout  the  whole  system,  that  Dowagiac  being  much 
the  larger  exchange,  should  pay  a  proportionately  liigher 
rental  than  the  small  exchanges  of  the  system.  But  for  the 
free  service  throughout  the  system  this  contention  would  be 
sound.  With  every  subscriber  given  the  possibility  of  free 
service  with  every  other  subscriber  in  the  whole  system, 
it  becomes  more  difficult  to  draw  the  line  between  the  various 
exchanges,  and  yet  we  are  convinced  that  even  with  free 
service  there  is  justification  for  a  limited  differential  in  the 
rental  rate,  for  the  service  which  is  accorded  free  is  the  ex- 
ceptional service.  The  principal  service  is  between  sub- 
scribers of  each  individual  exchange.  It  is  impossible  to 
grade  with  precision  between  individual  users  or  individual 
•exchanges,  but  we  are  persuaded  that  there  are  conditions 
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which  justly  warrant  a  slightly  reduced  rental  as  between 
Bowagiac  and  the  remainder  of  the  system.  Dowagiac  has 
a  population  of  more  than  twice  the  combined  urban  popu- 
lation of  the  other  exchanges;  its  exchange  facilities  and 
service  are  of  a  higher  quality,  and  the  company  invest- 
ment on  the  basis  of  the  present  value  as  found  for  the 
purposes  of  this  investigation  is  as  $54,929.73  for  Dowagiac 
to  119,591.95  for  Cassopolis,  and  $46,837.82  for  all  outside 
of  Dowagiac,  including  Cassopolis.  This  condition,  we  be- 
lieve justifies  some  difference  in  the  rental  imposed. 

Pending  the  elimination  of  discriminations  indicated,  and 
the  institution  of  such  economies  as  shall  be  found  possible, 
we  believe  the  following  net  rates  should  be  collected  from  all 
subscribers,  outside  of  the  city  subscribers  of  the  Dowagiac 
exchange : 

Besidence,  Individual  line 18.00 

Besidence,  Party  line 15.00 

Rural,  metallic,  not  to  exceed  ten-party 15.00 

Bural,  grounded,  not  to  exceed  ten-party ....  14.00 

Business,  Individual  line 22.00 

Business,  Two-party 18.00 

Bnral  Roadway 5.00 

The  rate  for  desk  telephones,  extension  telephones  and  ex- 
tension bells  to  remain  as  in  the  company's  schedule.  These 
rates  are  to  be  the  net  rates  collected  quarterly  in  advance.  If 
rentals  are  not  paid  in  advance,  a  ten  per  cent,  penalty  may 
be  added  to  these  rates,  although  with  rentals  payable  in 
advance  we  believe  it  will  be  found  more  to  the  advantage 
of  both  company  and  patron  to  discontinue  service  upon 
failure  of  the  subscriber  to  pay  than  to  carry  him  with  the 
expectation  of  collecting  the  increased  charge. 

We  have  no  expectation  that  the  rates  quoted  above  will 
solve  the  difBculties  of  the  defendant  company,  but  many  of 
its  difficulties  are  of  its  own  creation,  and  we  believe  tliat 
before  it  seeks  the  order  of  this  Commission  finally  determin- 
ing its  rates  on  a  basis  that  will  insure  its  permanent  pros- 
perity and  consequent  ability  to  efficiently  serve  its  purpose, 
that  it  should  come  with  all  discriminations  removed,  witli 
every  economy  possible  effected,  and  with  its  capitalization 
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adjusted  in  such  manner  that  it  will  be  able  to  demonstrate 
that  it  asks  retnrn  only  upon  eapitJil  actually  invested  in  the 
creation  of  the  property.  We  are  of  the  opinioQ  that  the 
rates  and  charges  herein  indicated  should  be  put  in  opera- 
tion and  continued  in  operation  for  a  period  of  one  year, 
at  the  expiration  of  which  time  the  Commission  will  enter- 
tain an  application  for  rate  re-adjiistment  on  the  basis  that 
the  suggestions  of  the  Commission  liave  been  effected. 

An  order  requiring  the  defendant  company  to  make  ef- 
fective the  schedule  of  rates  herein  specified  will  be  entered. 

Dated  March  6th,  A.  D.  1913. 

OEDER. 

Complaint  was  filed  in  this  matter  upon  which  issue 
was  joined  and  proofs  taken  in  the  regular  manner,  and 
after  reading  said  pleadings  and  listening  to  the  proofs  and 
arguments  in  said  matter,  it  is  the  order  of  tlie  Commission 
that  the  following  schedule  of  rates  for  telephone  rentals 
should  be  forthwith  made  effective  by  said  defendant  com- 
pany within  its  territory  outside  the  city  limits  of  the  city 
of  Dowagiac. 

Residence,  Individual  line flS.OO 

Residence,  Party  line 15.00 

Rural,  metallic,  not  to  exceed  ten-party 15.00 

Rural,  grounded,  not  to  exceed  ten-party 14.00 

Business,  Individual  line 22.00 

Business,  Two-party    18.00 

Rural  roadway   5.00 

The  rate  for  desk  telepliones,  extension  telephones, 
and  extension  bells,  to  remain  as  in  the  company's 
schedule.  These  rates  are  to  be  the  net  rates  col- 
lected quarterly  in  advance.  If  rentals  are  not  paid 
in  advance,  a  ten  per  cent,  penalty  may  be  added  to 
these  rates. 

The  rentals  within  the  city  of  Dowagiac  to  be  in  accord- 
ance with  the  schedule  now  in  force  in  said  city. 

Dated  March  11,  1913. 
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MISSISSIPPI. 

Railroad  Commission. 

In  be  Installation  of  Telephones  in  All  Railroad  Sta- 
tions IN  Towns  Where  There  are  Telephone  Ex- 
changes. 

Dated  February  19,  /p/5. 
Installation  of  Telephones  in  Railroad  Stations. 

Ordered,  That  within  thirty  days,  all  railroads  operating  within  the 
State  of  Mississippi  shall  install  telephones,  at  their  own  expense,  in  all 
stations  in  towns  where  a  telephone  company  maintains  an  exchange  with 
twenty-five  or  more  subscribers  and  a  paid  operator.' 

ORDER. 

This  cause  coming  on  for  hearing  before  the  Mississippi 
Railroad  Commission  at  a  regular  meeting  this  19th  day  oF 
February,  1913,  and  all  the  railroads  in  the  State  having 
been  duly  notified  to  appear  and  present  any  objections  or 
reasons  they  might  have  in  opposition  to  the  said  proposed 
order,  and  numbers  of  representatives  of  said  roads  appear- 
ing; 

And  after  a  hearing  on  the  said  matter,  and  having  con- 
sidered and  understood  the  matter  in  all  respects ; 

It  is  ordered  and  adjudged  by  tlie  Mississippi  Railroad 
Commission  that  all  railroads  operating  in  tlie  said  Btato 
of  Mississippi  be  required  to  install  and  maintain  telephones 
in  all  stations  and  depots  where  a  telephone  company  main- 
tains an  exchange  within  twenty-five  or  more  subscribers, 
and  a  paid  operator;  the  said  railroads  are  required  to  in- 
stall a  telephone  or  telephones  in  said  depots  at  their  own 
expense;  said  phone  or  phones  may  l>e  installed  in  such 
building  at  sueh  place  as  most  suitable  to  tlie  convenience 
of  the  railroad  affected.  Said  telephones  to  be  installed 
within  thirty  days  from  this  date. 

'Editor's  head  note. 
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Ordered  and  adjudged  this  the  19th  day  of  February,  1913 
To  which  order  of  the  Commission  the  Gulf  &  Ship  Island 
Railroad  Company,  the  Illinois  Central  Kailroad  Company, 
the  New  Orleans  Great  Northern  Railroad  Company,  the 
Yazoo  &  Mississippi  Valley  Bailroad  Company,  then  and 
there,  duly  accepted  and  are  allowed  ten  days  in  which  to 
prepare  and  file  a  bill  of  exceptions  as  of  this  date. 
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NEW  JERSEY. 

Board  of  Public  UtiKty  Commissioners. 

In  the  Mattbb  of  the  Complaint  of  Philip  B.  Adams  vs. 
The  New  Yobk  Telephone  Company. 

Decided  December  23,  jgi2. 

Kefusal  of  Service — Discrimination,  When  Undue — Failure  to 

Justify  Refusal. 

Upon  complaint  that  the  New  York  Telephone  Company  refused  to  in- 
stall a  telephone  in  the  complainant's  residence  at  Allendale,  although  tele- 
phones were  furnished  in  neighboring  residences,  the  company  answered 
that  it  was  impossible  to  provide  further  service  al  Allendale  without  running 
additional  open  wire  from  Ridgewood,  which  would  involve  an  undue  ex- 
pense in  view  of  the  contemplated  installation  of  a  central  office  at  .Miendale, 
which,  when  completed,  would  necessitate  removal   of   this   additional   open 

Held',  That  the  mere  fact  that  a  practice  appears  prima  facie  discrim- 
inatory does  not  necessarily  make  it  a  violation  of  the  statute,  and  that 
tbe  utility  is  entitled  to  show,  if  it  can,  that  the  discrimination  is  not 
arbitrary,  undue  or  unjust.  Neither  is  the  mere  withholding  or  refusal 
of  service  ipso  facto  a  violation  of  the  law,  and  a  utility  should  be  given  an 
opportunity  to  show,  if  it  can,  that  a  demand  for  service  is  an  unreasonable 
demand,  or  that  the  service  refused  cannot  be  reasonably  furnished : 

That  the  exigencies  of  the  operation  of  public  utilities  are  such  that 
persons  may  be  temporarily  unable  to  obtain  service  without  any  necessary 
violation  of  their  rights.  Such  would  be  the  case  if  the  defendant  were 
now  reconstructing  its  plant  in  Allendale  and  refused  to  provide  temporary 
facilities  for  additional  service.  In  such  an  instance  a  demand  that  the 
company  cease  withholding  service  would  be  unreasonable,  inasmuch  as 
the  temporary  benefit  to  a  few  subscribers  might  impede  the  progress  of 
an  improvement  which  would  be.  ultimately  advantageous  to  them  as  well 
as  to  Others.  No  such  contingency  exists  in  the  present  case,  however, 
because  the  Company  is  not  actually  reconstructing  its  plant,  but  merely 
contemplating  such  reconstruction  after  successfully  negotiating  with  the 
Borough  of  Allendale  for  additional  privileges.  Even  if  these  privileges 
should  eventually  be  accorded,  the  expense  of  building  the  additional  circuit 
necessary  to  give  the   service  demanded  will  not  be  excessive : 

Thai,  in  refusing  telephone  service  to  the  complainant,  the  New  York 
Telephone  Company  is  withholding  service  which  can  reasonably  be  de- 
manded and  furnished,  and  that  the  company  should  supply  the  service. 

An  order  was  made  accordingly.* 

'Editor's  headnote. 
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P.  B.  Adams,  in  person. 

Robert  V.  Maryc,  for  tlie  New  York  Telephone  Company. 

REPORT. 

The  complainant  in  this  matter  alleges  that  be  has  a 
permanent  residence  at  Allendale,  Bergen  County,  that  he 
requested  the  New  York  Telephone  Company  to  install  a 
telephone  in  his  residence,  and  that  his  request  was  refused 
by  said  company.  It  is  claimed  that  the  New  York  Tele- 
phone Company  furnishes  telephone  service  to  a  Mr.  Parigot, 
whose  property  immediately  adjoins  that  of  the  complain- 
ant's residence  on  one  side,  and  that  telephone  service  is 
also  provided  a  Mrs.  Georgianna  Fenny  at  her  residence  im- 
mediately adjoining  complainant's  property  on  the  other  side. 

The  Board  was  asked  to  make  an  order  compelling  the 
New  York  Telephone  Company  to  install  a  telephone  and  to 
afford  service  in  complainant's  residence.  The  respondent 
stated  in  reply  that  the  Borough  of  Allendale  is  included  in 
tlie  Allendale  central  office  area,  which  includes  the  Bor- 
oughs of  Saddle  River,  Upper  Saddle  River,  Allendale  and 
a  portion  of  the  Township  of  Orvil;  that  the  Allendale  cen- 
tral office  district  is  now  connected  to  the  Ridgewood  switch- 
board; hut  that  on  account  of  the  distance  from  Ridgewood, 
plans  had  been  made  for  the  establishment  of  an  Allendale 
central  office;  and  that  in  order  to  secure  municipal  rights 
for  new  construction  three  applications  had  been  made  in 
the  last  two  years  to  the  liorough  of  Allendale  for  an  ordi- 
nance. 

It  was  claimed  that  while  the  ordinance  negotiations 
have  been  under  way,  the  open  wires  extending  from  Ridge- 
wood to  Allendale  have  all  come  into  use,  and  that  it  is  im- 
possible to  supply  additional  service  in  the  Borough  of  Al- 
lendale without  running  additional  open  wire  from  Ridge- 
wood. 

It  was  further  stated  that  other  parties  than  the  com- 
plainant had  applied  for  service  in  Allendale;  that  sucli  had 
been  refused;  and  it  was  claimed  that  additional  construc- 
tion to  supply  this  service  before  the  permanent  construction 
is  provided  wonld  be  expensive;  would  injuriously  aCFect  the 
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service,  and  would  ultimately  have  to  be  removed  when  per- 
manent construction  is  provided.  A  copy  of  respondent's 
answer  was  sent  to  the  complainant  and  a  date  was  fixed  for 
hearing.  The  complainant  notified  the  Board  that  on  the 
hearing  of  his  complaint  he  would  "by  reason  of  said  answer 
failing  to  set  forth  any  valid  defense  or  any  denial  of  the 
material  allegations  of  the  petitiouer's  complaint"  claim  that 
an  order  for  service  should  be  made  to  the  petitioner  "on 
the  face  of  the  petition  and  the  admissions  and  insufBciencies 
of  the  answer  alone."  At  the  hearing  a  motion  to  this  effect 
was  made  by  the  complainant.  It  was  contended  in  support 
of  this  motion  that  because  service  is  supplied  by  the  re- 
spondent to  other  residents  of  Allendale,  some  of  whom  re- 
side in  close  proximity  to  the  residence  of  the  complainant, 
and  similar  service  is  denied  complainant,  there  is  effected 
a  discrimination  in  violation  of  the  statute ;  and  that  said  dis- 
crimination should  be  prohibited  immediately  by  this  Board. 
It  was  urged  that  testimony  as  to  the  cost  of  supplying 
service  to  the  complainant  or  as  to  changes  in  construction 
contemplated  by  the  company  would  be  irrelevant  and  should 
not  be  heard.  The  law  provides  that  no  public  utility  "shall 
adopt,  maintain  or  enforce  any  regulation,  practice  or  meas- 
urement which  shall  be  unjust,  unreasonable,  unduly  pref- 
erential or  otherwise  in  violation  of  law  *  *  *  nor  shall 
any  public  utility,  as  herein  defined,  provide  or  maintain 
any  service  that  is  unsafe,  improper,  or  inadequate,  or  with- 
hold or  refuse  any  service  which  can  reasonably  be  demanded 
and  furnished  when  ordered  by  said  board."  The  law  pro- 
vides further  that  no  public  utility  shall  subject  "any  par- 
ticular person  or  corporation  or  locality  or  any  particular 
description  of  traffic  to  any  prejudice  or  disadvantage  in 
any  respect  whatsoever,"  Upon  the  provisions  of  tlie  law 
quoted  above,  the  complainant  claims  that  the  refusal  of 
service  being  established  there  is  a  violation  of  the  law, 
and  that  nothing  remains  but  for  this  Board  to  issue  an  order 
directing  the  respondent  to  cease  such  violation  and  to  sup- 
ply the  service  desired. 

The  motion  for  an  order  on  this  gronnd,  without  hearing 
testimony  as  to  facts  and  circumstances  involved,  was  denied 
by  the  Board.    The  mere  fact  that  a  practice  appears  prima, 
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facie  discriminatory  does  not  necessarily  make  Buch  prac- 
tice a  violation  of  the  statute.  The  practice  to  be  illegal 
must  be  arbitrarily  or  unjustly  discriminatory;  and,  with 
prima  facie  discrimination  admitted,  the  Board  is  of  the 
opinion  that  a  utility  has  a  right  to  show,  if  it  can,  that 
the  discrimination  is  not  arbitrary,  undue  or  unjust.  Neither 
is  the  mere  withholding  or  refusal  of  service  ipso  facto  a 
violation  of  the  law.  The  service  withheld  or  refused  must 
be  service  which  "can  reasonably  be  demanded  and  fur- 
nished"; and  a  utility  should  be  given  an  opportunity  to 
show,  if  it  can,  that  a  demand  for  service  withheld  or  re- 
fused is  an  unreasonable  demand  or  that  such  service  can- 
not be  reasonably  furnished.  Nor  can  an  order  be  made 
without  consideration  of  facts  and  circumstances,  on  a 
claim  that  a  person  refused  service  is  subjected  to  a  preju- 
dice or  disi)dvantage  in  violation  of  the  law.  The  Board  is 
of  the  opinion  that  it  should  consider  this  part  of  the  statute 
in  connection  with  that  preceding,  which  defines  the  service 
as  one  that  can  reasonably  be  demanded  and  furnished.  In- 
jury or  damage  to  a  person  by  a  public  utility  in  wilful 
disregard  of  such  person's  rights  does  unquestionably  con- 
stitute a  prejudice  prohibited  by  the  statute.  But  the  exi- 
gencies of  the  operation  of  public  utilities  are  such  that 
persons  may  be  at  times  temporarily  unable  to  obtain  service, 
without  a  necessary  violation  of  their  rights  or  without  suf- 
fering eventually  any  real  disadvantage.  If  the  New  York 
Telephone  Company  were  now  changing  its  plant  in  Allen- 
dale and  contiguous  territory,  and  if  the  Board  were  con- 
vinced that  the  result  of  such  change  would  be  to  add  ma- 
terially to  the  value  of  the  service  to  subscribers  generally 
in  tlie  Allendale  district,  it  might  not  order  the  company 
to  provide  temporary  construction,  to  furnish  additional  in- 
dividual sei-vice,  temporarily  withheld,  if  the  effect  of  such 
order  would  be  to  seriously  interfere  with  or  pfwtpone  the 
completion  of  the  construction  which  would  be  beneficial  to 
all.  A  demand  that  the  company  cease  withholding  or  re- 
fusing such  service  would  not  be  a  reasonable  demand,  and 
a  few  subscribers  ordered  served  under  such  circumstances, 
while  temporarily  benefited,  might  impede  the  progress  of  an 
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improvement  which  ultimately  woaM  be  advantageous  to 
them  as  well  as  others. 

In  the  case  at  bar,  however,  there  is  no  such  contingency 
properly  to  be  considered.  The  New  York  Telephone  Com- 
pany is  now  supplying  service  to  numerous  subscribers  in 
the  Borough  of  Allendale.  It  refuses  service  to  the  com- 
plainant, not  because  it  is  actually  reconstructing  its  plant 
with  the  view  of  improving  its  service,  but  because  it  proj- 
ects such  reconstructioo  after  successfully  negotiating  with 
the  Borough  to  obtain  additional  privileges,  which  if  ob- 
tained will  affect  the  construction  of  its  plant  and  equip- 
ment in  the  Allendale  district.  These  negotiations  have 
already  extended  over  a  period  of  two  years,  and  there  is  no 
certainty  of  their  speedy  adjustment.  They  do  not  provide  a 
sufficient  reason  for  withholding  service  from  the  complain- 
ant. It  is  possible  that  the  privileges  sought  by  the  com- 
pany would  enable  it  to  improve  its  plant  and  service ;  but  if 
the  municipal  authorities  persist  in  declining  to  give  a  fran- 
chise which  contemplates  the  substitution  of  magneto  instru- 
ments for  the  common  battery  type,  this  Board  cannot  avoid 
ordering  service  to  be  afforded  because  the  Board  may  think 
the  projected  reconstmction  of  the  plant  would  be  ad- 
vantageous to  all  subscribers  in  Allendale. 

It  appears  from  testimony  taken  at  the  hearing  that  two 
more  subscribers  can  be  afforded  service  with  present  facili- 
ties, and  that  by  providing  an  additional  circuit  from  fiidge- 
wood  eight  subscribers  in  addition  to  these  two  can  be  added 
to  the  company's  lines.  It  does  not  appear  that  to  provide 
this  service  would  necessitate  any  greater  expense  than  is 
involved  in  running  the  existing  circuits.  Even  if  the  munici- 
pal privilege  should  eventually  be  accorded,  the  expense  of 
running  the  additional  circuits  will  not  be  excessive.  The 
Board  is  therefore  of  the  opinion  and  finds  that  the  New 
York  Telephone  Company  in  refusing  telephone  service  to 
Philip  B.  Adams  at  his  residence  at  Allendale  is  withhold- 
ing and  refusing  service  which  can  reasonably  be  demanded 
and  furnished;  that  the  said  New  York  Telephone  Company 
cdiould  cease  withholding  or  refusing  such  service,  and  should 
supply  the  same.    An  order  will  be  so  entered. 

Dated  December  23rd,  1912.  ,-  y 
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ORDER. 

This  case  having  been  daly  heard  and  submitted  b;  the 
parties  and  full  investigation  of  the  matters  and  things  iu- 
Tolved  having  been  had,  and  the  Board  haying  on  the  date 
liereof  made  and  filed  a  report  containing  ita  findings  of 
facts  and  conclusions  thereon,  which  said  report  is  hereb; 
referred  to  and  made  part  hereof,  the  Board  of  Public  Utility 
Commissioners 

Hereby  orders,  the  New  York  Telephone  Company  to  snp- 
ply  to  Philip  B.  Adams,  on  demand  by  him,  telephone  service 
at  his  residence  at  Alloidale,  New  Jersey,  upon  the  same 
terms  that  other  subscribers  of  said  New  York  Telephone 
Comiiany  are  supplied  with  service  at  their  residences  in 
said  borough. 

This  Order  shall  become  effective  January  14tb,  1913. 
Dated  December  23rd,  1912. 
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Public  Service  Commission. 

The  Wbstebn  Union  Telegeaph  Company^  Complainant, 

vs. 
Thh  Cleveland,  Paine8ville  and  Eastern  Raileoad  Com- 
pany, Defendant. 


Decided  February  1 1,  1913. 

Physical  Condition  of  Transmission  Lines — Clearance  of  Wires — 

Specifications  for  Safe  Construction — Inspections  and 

Reports. 

It  was  found  that  some  of  the  defendant's  wires  were  at  several  points 
less  than  40  inches  above  the  complainant's  lines,  and  further,  that  the 
installation  of  certain  devices  was  essential  to  safe  construction.  The  Com- 
mission therefore  ordered  the  defendant,  among  other  things,  to  install 
strain  insulators,  strain  guys  and  push  guys  in  specified  instances;  to  oiaiii' 
tain  a  clearance  ot  not  less  than  six  feet  between  its  high  tension  trans- 
mission line  and  the  wires  of  The  Western  Union  Telegraph  Company ; 
to  cause  inspection  of  its  high  tension  line  to  be  made  by  competent  lin;- 
tnen  at  intervals  of  not  more  than  ten  days;  and  to  keep  on  file,  subjeci 
to  the  examination  of  the  Commission,  all  repeats  of  inspections  and  all 
reports  of  troubles  on  this  line.* 

ORDER. 

This  case  came  on  to  be  heard  upon  the  pleadin{!s,  the 
evidence  and  exhibits,  and  was  argued  by  eounael,  and  the 
Commission,  being  fully  advised  in  the  premises,  finds  that 
at  a  point  slightly  over  one-half  mile  west  of  the  west  cor- 
poration line  of  the  village  of  Mentor,  Ohio,  on  property 
owned  by  W.  P.  Murray,  the  defendant  company  has  erected 
its  line  in  such  manner  that  the  south  wire  of  its  tliree-phase 
transmission  line  at  three  points  in  ten  spans  is  vertically 
over  the  line  of  the  complainant  at  a  height  not  to  exceed 
forty  inches  from  the  telegraph  wires,  and  that  this  method 

■Editor's  beadnote. 
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of  construction  creates  a  dangerous  condition  and  is  unwar- 
ranted on  the  part  of  tbe  defendant  company  by  conditious 
there  present. 

The  Commissiun  further  finds  tliat  at  certain  points  on 
the  high  tension  line  of  the  defendant  company  between 
Forbes  Street,  in  the  city  of  Painesville,  Ohio,  and  tbe  place 
where  the  crossing  is  made  at  the  east  line  of  WiUoughliy 
Township,  said  defendant  company  has  erected  strain  guys 
on  the  soutli  side  of  its  poles  and  that  safe  construction  re- 
quires tliat  all  of  said  guys  have  strain  insulators  cut  in  near 
the  point  where  the  guy  is  attached  to  the  anchor  bolt. 

The  Commission  further  finds  that  where  strain  guys  have 
been  or  may  be,  in  tbe  future,  installed  by  the  defendant 
company  on  the  south  side  of  it«  said  line,  correct  engineering 
principles  and  safe  construction  require  that  there  should 
also  be  insttilled  and  attached  to  tbe  same  poles,  either  a 
strain  guy  on  the  north  side  of  tbe  pole  or,  if  that  is  found  to 
be  impracticable,  then  that  a  push  guy  should  be  installe<l, 
in  addition  to  the  strain  guy,  upon  the  south  side  of  said  pole. 
It  is  therefore, 

Ordered,  That  the  Cleveland,  Painesville  and  Eastern  ICail- 
road  Company,  be,  and  it  is  hereby  notified  and  required  to 
install  side  arms,  supported  by  brackets,  upon  tbe  twelve 
poles  owned  by  said  defendant  company  and  located  on  the 
property  of  W,  F.  Murray,  said  side  arms  to  be  of  sufficient 
length  and  so  placed  upon  the  poles  as  to  afford  a  clearance 
of  not  less  than  six  (6)  feet  between  any  one  and  all  of  said 
defendant  company's  high  tension  lines  and  tbe  nearest  wires 
of  Tbe  Western  Union  Telegraph  Company  in  the  position 
that  the  wires  of  said  Tbe  Western  Union  Telegraph  Com- 
pany are  now  located.    It  is  further 

Ordered,  That  said  defendant  company  be,  and  it  is  hereby 
notified  and  required  to  insert  a  suitable  strain  insulator, 
in  every  case  where  a  strain  guy  is  used  on  the  south  side  of 
any  pole  of  said  defendant  company,  located  north  of  the 
lines  of  Tbe  Western  Union  Telegraph  Company,  between 
tbe  eastern  limits  of  Painesville,  Ohio,  and  tlie  point  of 
crossing  at  tbe  east  line  of  Willougliby  Township,  and  to 
insert  a  similar  insulator  in  the  guy  close  to  the  point  where 
said  guy  is  attached  to  the  anchor  bolt    It  is  further 
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Ordered,  That  said  defendant  company  be  and  it  is  hereby 
notified  and  required,  in  every  case  where  a  strain  guy  is 
installed  on  the  eoutb  side  of  any  pole  in  that  portion  of  the 
line  of  the  defendant  company  described  in  the  second  para- 
graph of  this  order,"to  also  install  a  strain  guy  upon  the 
north  side  of  said  pole  or,  if  the  installation,  of  said  strain 
gay  on  the  north  side  of  said  pole  is  found  to  be  imprac- 
ticable, then  in  that  event,  a  push  guy  shall  be  installed  on 
the  south  side  of  the  pole  in  such  manner  as  to  prevent  the 
pole  leaning  south  under  the  combined  influence  of  the  strain 
guy  and  the  prevailing  north  winds.    It  is  further 

Ordered,  Tliat  said  defendant  company  be,  and  it  is  hereby 
notified  and  required  to  maintain  a  clearance  distance  of 
not  less  than  six  (6)  feet  between  any  and  all  of  its  high 
tension  transmission  lines  or  wires  and  any  and  all  of  the 
wires  of  said  The  Western  Union  Telegraph  Company  as 
said  wires  of  said  telegraph  company  are  now  located  between 
the  point  of  crossing  of  said  high  tension  line  at  Forbes 
Street  in  Painesville,  Ohio,  and  the  crossing  thereof  at  the 
east  line  of  Willoughby  Townsliip.    It  is  further 

Ordered,  That  the  changes  and  improvements  hcreiuabove 
ordered  be  fully  completed  on  or  before  the  first  day  of 
March,  1913.    It  is  further 

Ordered,  That  said  defendant  Company  be,  and  it  is  hereby 
notified  and  required  to  cause  an  inspection  to  be  made,  by 
competent  linemen,  at  regular  intervals  of  not  to  exceed  ten 
(10)  days,  of  all,  and  every  part  of  its  high  tension  line  be- 
tween its  generating  station  in  Painesville,  Ohio,  and  sub- 
station in  Willoughby,  Ohio,  and  that  this  inspection  shall 
be  made  to  include  and  cover  insulators,  tic  wires,  pins, 
cross  arms,  ground  wires  and  its  support,  and  the  wire  con- 
necting the  ground  wire  with  the  earth.    It  is  further 

Ordered,  That  said  defendant  company  be,  and  it  is  hereby 
notified  and  required  to  keep  on  file  in  the  office  of  the  com- 
pany at  Willoughby,  Ohio,  subject  to  inspection  by  The 
Public  Service  Commission  of  Ohio,  or  its  duly  accredited 
representatives,  all  reports  of  inspection  made  hereunder  and 
all  reports  of  trouble  on  this  line. 

Dated  at  Columbus,  Ohio,  this  eleventh  day  of  February, 
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In  the  Mattee  of  the  Application  of  The  Faemebs'  Tei^e- 
pHONB  Company  to  Exebcise  Fbanchises  Within  the 
Corporation  of  Anna,  Bhelby  County,  Ohio;  also 
IN  that  Part  of  the  City  of  Sidney,  Shelby  County, 
Ohio,  Not  Now  Occupied  by  It;  and  also  in  the  Rural. 
Dkteictb  of  Said  Shelby  County,  Ohio.* 

No.  293. 

Decided   March   2n.    !Qi_i. 

Public    Convenience   and    Necessity — Occupation   of   Territory 

Prior  to  Creation  of  Commission — Extension  of  Present 

Service. 

Upon  application  by  The  Farmers'  Telephone  Company  for  a  certificate 
of  public  convenience  and  necessity  authorising  it  to  extend  its  lines  and 
furnish  telephone  service  in  localities  in  Shelby  County,  not  hitherto  occ- 
pied  by  it.  The  Sidney  Telephone  Company  appeared  in  opposition  lo  the 
granting  of  the  application,  alleging  that  adequate  telephone  service  was 
being  furnished  and  had  long  been  furnished  by  it  in  all  of  the  localities 
in  question  and  denying  that  pu4)lic  convenience  rendered  it  necessary 
or  proper  for  the  applicant  to  extend  its  lines  and  furnish  service  in 
these  lopplities. 

Finding  that  in  accordance  with  the  provisions  of  its  charter  and  in 
pursuance  of  franchises  granted  by  various  local  authorities  in  Shelby 
County,  the  applicant  had  built  a  telephone  system  and  was  conducting  a 
general  telephone  business  in  Shelby  County  prior  to  the  filing  of  this 
application  and  prior  to  July  1,  1911,  the  Commission  granted  the  application.t 

ORDER. 

The  Farmers'  Telephone  Company  liaving,  ou  the  twelfth 
day  of  July,  1912,  filed  its  petition  praying  for  a  certificate 
showing  that  it  is  proper  and  necessary,  for  the  public  con- 
venience, for  said  company  to  exercise  its  licenses,  permits, 
rights  and  franchises,  lieretofore  granted  by  proper  public 
authority,  and,  thereafter,  to  own  and  opei-ate  a  plant  and 
system  for  furnishing  telephone  service  and  to  extend  ite 
lines  and  furnish  its  service  in  and  around  the  corporation 
of  Anna,  Shelby  County,  Ohio,  in  the  City  of  Sidney,  Shelby 
County,  Ohio,  and  in  the  rural  districts  of  said   Shelby 

*An  opinion  upon  the  question  involved   in  this  case  was  rendered  by 
the  Attorney  General  of  Ohio  on  November  22,  1912. 
fEdi  tor's  headnote.  _^ 
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County,  Ohio,  and  tlie  Sidney  Telephone  Company  having, 
by  answer  to  the  petition  of  aaid  Farmers'  Telephone  Com- 
pany, denied  the  material  allegations  of  said  petition,  and 
having  further  alleged  that  adequate  telephone  service,  at 
the  time  of  the  filing  of  said  petition  and  for  a  long  time 
prior  thereto,  was  being  furnished  in  each  and  all  of  said 
localities  and  to  all  the  inhabitants  thereof  who  desired 
the  same  by  The  Sidney  Telephone  Company,  and  denying 
specifically  that  the  public  convenience  rendered  necessary  or 
proper  the  further  exercise  of  any  license,  permit,  right  or 
franchise  granted  to,  obtained  or  acquired  by  said  The 
Farmers'  Telephone  Company  to  own  and  operate  a  plant 
for  furnishing  telephone  service,  or  to  further  extend  its  lines 
and  furnish  its  service  in  said  localities,  or  either  of  them, 
and  said  matter  having  been  set  down  for  hearing  on  Tues- 
day, August  sixth,  1912,  at  ten  o'clock  a.  m.,  and  due  notice 
of  the  time  and  place  of  said  hearing  having  been  given  to 
all  parties  interested,  and  having  been  heard  on  said  day 
and  the  succeeding  day  and  the  further  consideration  thereof 
continued  from  day  to  day  the  same  came  on  this  day  for 
final  consideration. 

After  considering  the  pleadings,  the  evidence  and  the 
arguments  of  counsel,  and  examining  the  exhibits,  and  being 
fully  advised  in  the  premises,  the  Commission  finds  that 
said  The  Farmers'  Telephone  Company  was  duly  incor- 
porated under  the  laws  of  the  State  of  Ohio,  for  the  purpose, 
among  others,  of  carrying  on  and  doing  a  general  telephone 
business  for  profit  in  Shelby  County,  Ohio,  with  its  principal' 
office  and  place  of  business  in  Sidney,  Ohio ;  that,  in  accord- 
ance with  its  charter  provisions  and  in  pursuance  of  the 
licenses,  permits,  rights  and  franchises  granted  to  said  The 
Farmers'  Telephone  Company  by  various  local  authorities 
in  said  Shelby  County,  said  The  Farmers'  Telephone  Com- 
pany had,  prior  to  the  filing  of  this  application  and  prior 
to  the  first  day  of  July,  1911,  built  and  established  a  tele- 
phone plant  and  system  and  had  installed  a  large  number 
of  telephones  in  the  business  houses  and  residences  of  Sidney, 
Ohio,  and  in  the  rural  communities  and  districts  of  said 
Shelby  County,  Ohio,  and  was,  at  said  times,  doing  a  general 
telephone  business  in  said  Shelby  County,  Ohio,     i .  CjOCwIc 
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The  Conuuission  finds  that  it  is  proper  and  neceeaaiyf  for 
the  public  convenience,  for  the  said  Farmers'  Telephone 
Company  to  exereise  licenses,  permits,  righta  and  franchisea, 
which  said  The  Farmers'  Teleplione  Company  has  obtained, 
secured  and  acquired,  to  own  and  operate  a  plant  (or  furnish- 
ing telephone  service,  and  to  extend  its  lines  and  furnish  its 
service  in  and  around  the  Village  of  Anna,  the  City  of  Sidn^, 
and  in  the  rural  districts  of  Shelby  County,  Ohio,  as  fully 
set  out  in  the  petition  filed  herein  by  said  The  Farmers'  Tele- 
phone Company.    It  is,  thepefore, 

Ordered,  That  this  Commission  certify,  and  it  does  hereby 
certify,  that  it  is  proper  and  necessary,  for  the  public  con- 
venience, for  the  said  The  Farmers'  Telephone  Company  to 
exercise  its  licenses,  permits,  rights  and  franchises  whidi 
said  The  Farmers'  Telephone  (company  has  obtained,  secured 
or  acquired,  to  own  and  operate  a  plant  for  furnishing  tele- 
phone service,  and  to  extend  its  lines  and  furnish  its  service 
in  and  around  the  Village  of  Anna,  and  in  the  City  of  Sid- 
ney and  in  the  rural  districts  of  Shelby  County,  Ohio,  as 
fully  set  out  in  said  petition,  which  is  made  a  part  hereof  by 
reference.    It  is  further, 

Ordered.  That  said  The  Farmers'  Telephone  Company  be, 
and  it  is  hereby  authorized  to  operate  its  plant  for  furnish- 
ing telephone  service,  and  to  extend  its  lines  and  furnish  its 
service  in  and  around  the  Village  of  Anna,  and  in  the  City 
of  Sidney,  and  in  the  rural  districts  of  Shelby  County, 
Ohio,  in  tlie  manner  fully  set  out  in  said  petition.  It  is 
further 

Ordered,  That  the  certificate  of  public  convenience  herein 
granted  be,  and  the  same  is  hereby  made  valid,  and  the 
authority  herein  conferred  may  be  exercised,  from  and  after 
this  date. 

Dated  at  C»»lumbu8,  Ohio,  this  tncutieth  day  of  March, 
1918. 
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OKLAHOMA. 

Corporatioa  Commission. 

In  eb  J.  W.  Grawfokd,  bt  al.,  BotntoNj  Complainants,  vs. 
James  Haeeis,  Ownbb  op  the  Boynton  Tblbphonh 
Exchange,  Defendant. 

C^uee  No.  1730— Order  No.  674. 
Decided  February  14,  1913. 

Unserviceable  Condition  of  Telephone  Exchange — Specific  Re- 
pairs Required  by  Commission. 

Upon  complaint  as  to  the  unserviceable  physical  condititm  of  the  Boynton 
Telephone  Elxchange,  the  Commission  ordered  the  defendant  to  make  certai.i 
specified  repairs.* 

OPINION  AND  ORDER. 

By  the  Commission: 

The  complainant  alleges  that  tbe  physical  condition  of  the 
Boynton  Telephone  Excliange  is  such  as  to  render  it  un- 
serviceable to  the  general  needs  of  tlte  town  for  telephont; 
service  and  asks  the  Commission  that  the  owner  of  the  ex- 
change be  required  to  make  needed  repairs  and  to  properly 
maintain  aod  operate  the  plant. 

Hearing  was  held  in  the  office  of  the  Oommiseion  in 
Oklahoma  City  on  February  11,  1913,  at  which  time  the 
owner  of  the  exchange  admitted  that  the  physical  condition 
of  the  plant  was  bad  and  asked  that  he  be  given  sixty  days' 
time  in  whicb  to  make  the  needed  repairs  and  render  efficient 
service. 

It  is  the  opinion  of  the  Commission  that  the  request  of  the 
defendant  to  be  given  sixty  days'  time  in  which  to  repair 
his  plant  is  reasonable  and  should  be  granted. 

'Editor's  headnote. 
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/(  18  therefore  ordered,  That  James  Harris,  .owner  of  the 
Boyiiton  Telephone  Exchange,  shall  make  the  following 
repairs  to  liis  telephone  plant : 

1.  The  central  office  equipment,  including  the  switch- 
hoard,  distributing  rack,  lightning  arresters,  aod  all  other 
apparatns,  shall  be  promptly  and  properly  adjusted. 

2.  A  suitable  support  sufficient  to  carry  the  cable  and 
ail  wires  entering  the  building  wherein  the  central  office  is 
located  shall  be  placed  from  the  "office  pole"  to  the  build- 
ing. 

3.  All  poles  shall  be  straightened  up,  properly  guyed. 

i.  All  line  wires  shall  be  pulled  up  so  there  will  not  Ik; 
"slack"  enough  to  allow  the  wires  to  become  "crossed"  and 
cause  trouble. 

5.  Beplace  all  broken  cross  arms,  insulators,  knobs  and 
fixtures  of  support 

6.  All  bridle  wires,  especially  on  junction  poles,  shall 
be  placed  in  bridle  rings  or  under  cleats  and  properly  guyed. 

7.  All  joints  where  line,  bridle,  drop,  or  other  line  joints 
are  made,  shall  be  properly  soldered.  This  does  not  include 
splices  made  by  patented  "sleeves"  or  joints. 

8.  Suitable  fixtures  shall  be  placed  on  all  buildings  to 
which  "drop^'  or  other  necessary  wires  run,  and  to  which 
such  wires  should  be  securely  attached. 

9.  All  telephone  instruments  shall  be  inspected,  loose 
wires  made  fast  and  new  batteries  installed  where  necessary. 

10.  All  rural  lines  owned  shall  be  thoroughly  over- 
hauled, poles  straightened  up,  wires  pulled,  and  instrumenta 
inspected  and  repaired  where  necessary. 

11.  /*  is  further  ordered,  That  all  necessary  incidental 
repairs  not  named  above  shall  he  promptly  and  pi-operly 
made. 

This  Order  shall  take  effect  on  the  Ist  day  of  May,  A.  D. 
1913. 
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SOUTH  CAROLINA 

Railroad  Commission. 

In  the  Matter  op  Change  of  Method  of  Sbbvice  at  Joint 
Offices  bt  Telegraph  Companies  OpBBiTiNQ  in  South 
Cabolina. 

Order  No.  135. 
Dated  February  13,  J913. 

Thirty  Days'  Notice  Required  of  Changes  in  Method  of  Service 
at  Joint  Telegraph  Offices   [Ed.] 

OBDEB. 

No  change  in  the  present  method  by  telegraph  companies 
operating  in  this  State  through  what  is  known  as  joint 
offices  shall  be  made  until  notice  of  such  proposed  change 
shall  have  been  filed  in  the  office  of  the  Bailroad  Commission, 
and  also  posted  at  such  joint  office  thirty  days,  and  at  the 
expiration  of  such  thirty  days  such  proposed  change  of  offices 
shall  be  effective,  unless  within  the  said  thirty  days  written 
objection  to  such  change  shall  be  filed  by  an  interested  party 
or  parties  in  the  office  of  the  Bailroad  Commission,  which 
ohjection  shall  be  pas^d  upon  by  said  Commission. 
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WISCONSIN. 

Railroad  Commission. 
In  re  Appucation  of  the  Mblviixe  SErrr-EMENT  Teld- 

PHONH  OOMPANY  POE  AUTHORITY  TO  INCHKA8B  RATES. 

File  U-^57. 
Dfcided  January  31,  1913. 

Increase    of    Rates — Insufficient    Revenue — Comparison    with 
Similar  Utilities. 

Upon  application  to  increase  the  annual  rental  from  $9.00  to  $12.00  on 
the  ground  that  the  $9,00  rate  was  not  sufficiently  high  to  take  care  of  the 
depreciation  and  repairs,  the  Commission  held  that  its  analyses  of  the  costs 
of  operation  for  a  number  of  sitiall  telephone  utilities,  indicated  that  a  rale 
of  $13.00  per  year  is  in  no  way  unreasonable  for  a  utility,  such  as  the  Mel- 
ville Settlement  Telephone  Company,  equipped  with  metallic  circuits  and 
furnishing  free  service  with  such  exchanges  as  those  of  the  Wisconsin 
Telephone  Company  at  Eau  Claire  and  Chippewa  Falls.  Consequently  the 
application  was  granted.* 

DECISION  AND  ORDER. 

Application  in  this  matter  was  filed  with  tlie  Oommission 
December  2,  1912.  It  sett)  forth  tliat  the  applicant  is  a 
public  utility  engaged  in  the  telephone  business  in  the  town 
of  La  Fayette,  Chippewa  County,  Wisconsin,  that  the  lawful 
rates  of  the  applicant  now  in  effect,  are:  f9.00  per  'phone 
per  year,  that  the  present  rates  are  not  sufficiently  high  to 
take  care  of  the  depreciation  and  the  repairs  that  are  neces- 
sary on  the  lines,  and  that  the  applicant  desires  to  put  into 
effect  a  rate  of  |12,00  per  'phone  per  year.  Hearing  was 
set  for  January  16,  1913,  but  no  appearances  were  made. 
Some  information  relative  to  the  situation  was.  submitted 
by  the  applicant  and  such  investigation  as  the  conditions  per- 
mitted was  made  by  the  Commission. 
•Editor's  headnote. 
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Applicant  states  that  the  |9.00  now  i-eoeive»i  fi-oin  eauh 
telephone  user  is  divided  as  follows : 

To  Wisconsin  Telephone  Co fS.OO 

To  Local  Central 4.20 

Maintenance  and  Operation 1.80 

The  schedule  of  rates  asked  for  would  make  $4.80  per 
'phone  per  year  available  for  maintenance  and  operation, 
depreciation,-  interest  and  taxes. 

Under  the  terms  of  the  applicant's  contract  with  the  Wis- 
consin Telephone  Company  the  latter  company  agrees  to 
construct  and  maintain  one  metallic  circuit  from  its  exchange 
at  Chippewa  Falls,  to  connect  with  the  applicant's  system 
at  a  point  not  to  exceed  (me  and  one-half  miles  from  the  Chip- 
pewa Falls  exchange,  for  each  twenty  subscribers  of  the 
applicant.  Applicant's  subscribers  have  unlimited  service 
through  the  exchanges  at  Eau  Claire  and  Chippewa  Falls. 

No  details  were  submitted  with  regard  to  the  expenses 
of  the  local  exchange  of  the  applicant,  for  which  |4.20  per 
'phone  per  year  is  paid. 

The  cost  of  the  plant  as  reported  for  June  30,  1912,  was 
$3,850.  All  circuits  are  reported  as  metallic.  There  were  49 
miles  of  pole  line  and  110  miles  of  wire. 

No  extended  analysis  of  costs  has  been  practicable  in 
this  case,  but  the  Commission  has  made  such  analyses  for  a 
considerable  number  of  small  telephone  utilities  and  these 
point  to  the  conclusion  that  for  a  utility  furnishing  metallic 
circuits  and  having  free  service  with  such  exclianges  as  those 
of  the  Wisconsin  Telephone  Company  at  Eau  Claire  and 
Chippewa  Falls,  a  rate  of  $12.00  per  'plione  per  year  is  in 
no  way  unreasonable. 

The  Applicant,  the  Melville  Settlement  Telephone  Com- 
pany, is  therefore  authorized  to  di-scontinue  its  present 
schedule  of  rates  for  exchange  service  and  to  substitute  there- 
fore a  rate  of  $12.00  per  'phone  per  year. 

Dated  at  Madison,  Wisconsin,  this  31st  day  of  January, 
1913. 
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In  re  Appucation  of  Kockland  Telepiionb  Company  for 
Authority  to  Increase  Its  Rates. 

Decided  January  jf,   Jp/j. 

Rural   Telephone    Companies — Increase   of   Rates — Discrimina- 
tion  in   Favor   of  Stockholders — Original   Cost — Deprecia- 
tion— Rate  of  Petum — Rental  of  Equipment 

Application  by  the  Rockland  Telephone  Company  for  authority  to  dis- 
continue its  existing  system  of  charges  under  which  stockholders  were 
charged  no  rental  and  non -stock holders  were  charged  an  annual  rate  of 
$12.00,  and  to  substitute  therefor  annual  charges  of  $5.00  to  stockholders 
and  $12.00  to  n  on -stockholders. 

The  accounts  of  the  company  were  incomplete  and  the  receipts  and  expend- 
itures unclassified  but  the  Commission  segregated  the  construction  ex- 
penditures from  the  operating  expenses  and  found  the  cost  of  the  plant  to 
have  been  $4,700  as  against  the  company's  claim  that  the  investment  amounted 
to  $6,500,  This  difference  was  accounted  for  by  the  inclusion  in  the  com- 
pany's figure  of  the  cost  of  subscribers'  instruments  for  which  the  stock- 
holders had  reimbursed  the  company.  The  Commission  estimated  the  cost 
of  service  by  means  of  an  examination  of  the  company's  accounts  and  a 
comparison  of  the  expenses  of  similarly  situated  companies.  An  annual 
rental  expense  of  $1.50  per  telephone,  to  be  paid  to  subscribers  owning 
their  instruments,  was  included  in  the  estimate.  Allowances  of  7%  upon 
the  cost  of  plant,  ($4,700),  were  made  for  interest  and  depreciation  re- 
spectively. 

The  Commission  held  that  the  company's  proposal  to  charge  stockholders 
a  lower  rate  than  non- slock  holders  involved  a  discrimination  in  violation 
of  the  Public  Utilities  Law,  but  that  the  company  should  pay  a  rental  to  sub- 
scribers owning  their  instruments.  It  held,  further,  that  a  revision  of  rates 
was  necessary  in  order  to  care  for  the  estimated  expenses  and  that  from 
a  consideration  of  local  conditions  and  of  the  rates  charged  for  telephonic 
service  upon  other  rural  systems,  an  annual  rate  of  $9.00  appeared  proper. 

Ordered,  1.  That  the  company  substitute  an  annual  rate  of  $9.00  for  its 
existing  schedule  of  annual  rentals. 

2.  That  the  company  shall  pay  an  annual  rental  of  $I.SO  to  subscribers 
who  own  and  maintain  their  o 

3,  Thai  the  company  shall  so  adjust  ii 
an  annual  provision  fur  depreciation  of  i 

DECISION  AND  ORDER. 

Application  in  this  case  was  filed  on  October  22,  1912,  by 
Hie  Rockland  Telephone  Company. 

The  petition  represents  that  the  applicant  is  a  corpora- 
tion organized  under  the  laws  of  Wisconsin  and  having  its 

'Editor's  headnote. 
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principal  office  and  place  of  business  in  the  town  of  Bock- 
land  in  Manitowoc  Coanty,  Wisconsin. 

The  petition  further  represents: 

"That  the  company  was  organized  in  February,  1908,  for 
the  purpose  of  carrjing  on  and  constructing  a  telephone 
business  and  famishing  telephone  service  to  its  members 
and  others. 

That  said  company  was  originally  organized  with  sixty 
shares  of  capital  stock  of  par  value  of  Twenty-five  Dollars 
each. 

That  the  Articles  of  incorporation  of  said  company  from 
time  to  time  have  been  amended  so  that  at  the  present  time 
said  company  has  an  authorized  capital  stock  of  Six  Thou- 
sand Dollars  represented  by  Two  Hundred  and  Forty  Shares. 

That  of  these  shareB  One  Hundred  and  Thirty-eight  have 
been  actually  sold  and  issued.  That  the  stockholders  of  said 
company  are  substantially  all  farmers  residing  in  the  towns 
of  Rockland  and  Maple  Grove  in  the  County  of  Manitowoc 
and  the  town  of  Bantoul  in  the  County  of  Calmut.  That  sai  J 
company  was  organized  and  has  been  conducted  as  a  farmers' 
telephone  company,  each  person  holding  one  share  of  stock 
and  each  shareholder  has  been  entitled  to  telephone  service 
upon  the  lines  of  this  company.  That  this  company  now  has 
twenty-six  miles  of  pole  lines  and  furnishes  telephone  service 
to  its  one  hundred  and  thirty-eight  stockholders  and  furnishes 
telephone  service  to  four  other  persons.  That  service  is  fur- 
nished to  other  persons  than  stockholders  at  an  annual 
charge  of  Twelve  Dollars  per  year.  That  no  regular  annual 
charge  has  been  made  for  telephone  service  to  stockholders 
of  this  company  but  some  incidental  charges  have  been  made 
as  for  long  distance  service  or  service  upon  the  lines  of  the 
company  and  on  lines  of  some  other  company  and  a  charge 
of  ten  cents  per  minute  for  persons  not  stockholders  or 
regular  patrons,  also  a  charge  of  twenty-five  cents  per  minute 
for  the  use  of  the  telephone  for  each  minute  used  over  five 
minutes  at  one  time.  That  the  total  revenue  from  these 
various  sources  during  the  last  year  did  not  exceed  Twenty- 
five  Dollars.  That  tliis  amount  was  insufficient  to  provide  for 
the  maintenance  of  the  telephone  lines  and  service  of  this 
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■company  and  that  the  company  daring  the  last  two  or  three 
years  has  been  constantly  becoming  more  and  more  in  debt 
until  it  is  now  indebted  in  the  sum  of  Seven  Hundred  Dollars 
for  money  usetl  in  improvements  and  repairs  of  its  lines  and 
service.  Tliat  the  company  has  endeavored  to  get  variona 
contributions  from  the  members  of  the  company  to  pay  the 
debts  of  this  company  and  at  ita  last  stockholders'  meeting 
held  in  Febmary,  1911,  voted  to  ask  for  such  contributions 
in  tlie  sum  of  Five  Dollars  from  each  member  upon  the  cou- 
ditinii  that  if  all  paid  such  Five  Dollars  sum,  then  the  same 
should  be  donations  but  if  each  and  all  did  not  pay  Five 
Dollars  then  such  contributiona  should  be  a  loan  to  the 
company.  That  about  one-half  of  the  members  of  the  com- 
|Kiiiy  have  advanced  the  Five  Dollars  but  the  remainder  of 
the  members  of  said  company  have  failed  to  make  such  con- 
tribution. Therefore  the  company  is  still  in  debt  for  the 
whole  amount  and  is  becoming  more  and  more  in  debt  and 
as  time  advances,  the  poles  and  lines  and  instruments  of  the 
company  require  more  and  more  attention  and  more  and 
more  expense  for  maintenance." 

The  application  states  finally,  that  in  view  of  these  con- 
ditions, it  is  imperative  that  the  method  of  business  of  the 
company  l>e  changed  and  that  an  annual  charge  be  made  to 
each  i>erson  receiving  service  from  this  company.  A  fair 
and  reasonable  charge  for  the  service  of  the  company,  the 
petiticmer  clainiH,  would  be  Ja.OO  a  year  to  stockholders 
and  |12.((0  a  year  to  persons  not  stockholders. 

Applicant  asks  that  "an  order  be  entered  permitting  and 
authorizing  said  company  to  put  in  force  a  schedule  of 
charges  as  herein  prayed  for  or  such  other  schedule  of  charges 
as  may  be  just  and  lawful  in  the  premises  and  also  for  the 
enforcement  of  collection  of  said  charges." 

A  liearing  was  set  for  November  18,  1912,  but  no  appear- 
ances were  made. 

The  Rockland  Telephone  Company  up  to  the  tinie  of  filing 
tlie  above  petition,  had  failed  to  comply  with  the  public 
utilities  law  I'equiring  utilites  to  file  with  this  Commission 
a  statement  of  tlieir  rates  and  annual  reports  of  their  opera- 
tions.   Consequently  no  information  regarding  the  company 


DigiLizedbyGoOJ^lc 


Appl.  of  Rockland  Tel.  Co.  479 

prior  to  this  application  has  ever  been  received  hy  this  Com- 
mission. In  order  to  pass  upon  the  petition,  therefore,  a 
thorough  examination  ot  the  applicant's  books  and  records 
was  made  by  the  Commi^ion.  Aa  a  result  of  the  examinatioii 
into  the  records  and  practices  of  the  company,  the  following 
facts  appear. 

This  is  a  telephone  company  organised  for  strictly  rural  ' 
service.  It  was  incorporated  in  February,  1908,  and  was 
capitalized  at  fl,500.00  in  sixty  shares  at  }25.00  each.  By 
amendment  of  June  36, 1908,  the  capitalization  was  increased 
to  13,000.00  and  by  amendment  of  April  15,  1911,  the  capital 
stock  was  placed  at  240  shares  at  |25.00,  making  a  total 
authorized  capitalization  of  f6,000.00.  From  an  examination 
of  the  stock  record  it  appears  that  by  Uie  close  of  1912,  141 
shares  had  tteen  sold.  The  stocks  outstanding  January  1, 
1913,  therefore,  amounted  to  f3,525.00. 

Out  of  these  141  shareholders  136  have  telephone  connec- 
tion with  the  Rockland  Telephone  Company  at  the  present 
time.  Besides  the  shareholders  there  are  four  "renters"  who 
do  not  own  stock  hut  who  receive  regular  telephone  service. 
These  140  make  up  the  total  subscribers'  list. 

Before  giving  a  statement  of  the  company's  charges,  it 
would  be  well  to  consider  some  features  of  the  physical  con- 
struction of  the  system.  The  Rockland  Telephone  Company 
has  no  switchboard  of  its  own.  Messages  requiring  a  switch- 
board operator  are  handled  chiefly  by  the  central  of  the 
Manitowoc  and  Western  Telephone  Company  whose  central 
office  is  located  in  the  village  of  Reedsville.  Some  messages 
are  handled  by  the  central  of  the  Wisconsin  Telephone  Com- 
pany, at  Potter.  The  system  is  divided  into  six  circuits  hav- 
ing an  average  of  about  24  subscribers  to  each.  A  subscriber 
may  call  another  on  the  same  circuit  without  having  the  mes- 
sage pass  through  central.  Calls  between  circuits,  however, 
require  switching.  Two  circuits  connect  with  the  exchange 
at  Potter,  while  the  remaining  four  circuits  make  use  of 
the  exchange  at  Reedsville.  The  Rockland  Company's  lines 
do  not  enter  the  villages  of  Reedsville  and  Potter,  but  the 
Manitowoc  and  Western  Company  and  the  Wisconsin  Tele- 
phmie  Company  respectively  extend  their  lines  out  to  connect 
with  the  rural  company.  ^^^  _^ ^ Googic 
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The  arrangemeut  with  the  two  exchanges  is  that  a  switch- 
ing charge  of  three  cents  per  message  is  to  be  assessed  against 
the  Rockland  Telephone  Companj  for  eyery  connection  made 
by  either  of  tlie  two  centrals.  The  Rockland  Company  re- 
ceives monthly  statements  from  the  exchanges  and  collects 
the  switching  charges  from  each  subscriber  according  to  the 
calls  put  in  by  him.  AU  subscribers,  whether  stockholders 
or  not,  must  pay  their  switching  charges. 

The  regular  charges  made  by-tbe  Rockland  Telephone  Com- 
pany at  the  time  of  this  application,  are  as  follows : 

Stockholders — No  rental  charge. 

Non-stockholders — fl2.00  a  year  rental. 

10  cents  per  message  for  persons  who  are  neither  stock- 
holders or  regular  customers. 

25  cents  per  minute  for  use  of  the  line  for  longer  than 
5  minutes  at  a  time  when  line  is  requested. 

25  cents  per  message  for  use  of  telephone  between  the  hours 
of  9  p.  m.  and  7  a.  m.  for  unnecessary  purposes. 

The  last  two  chayges  do  not  constitute  a  regular  source 
of  revenue  but  are  rather  in  the  nature  of  fines  or  penalties 
to  prevent  abuse  of  lines.  The  effect  of  the  other  items  upon 
revenue  will  be  taken  up  later. 

It  has  been  necessary  to  inquire  into  the  expenditures  for 
the  past  five  years  in  order  to  determine  the  investment  in  the 
system.  This  investment  has  been  rather  difficult  to  de- 
termine, owing  to  incompleteness  of  accounts.  The  financial 
books  consist  of  a  cash  book  containing  a  record  of  annual 
receipts  and  expenditures  unclassified  and  of  a  minute  book 
containing  certain  summary  statements  of  the  financial  con- 
dition of  the  company.  So  far  as  practicable,  the  construc- 
tion expenditures  have  been  segregated  from  operating  ex- 
penses and  the  following  results  have  been  arrived  at 

ANNUAL  CONSTKUCTION 


1908 

1909 

1910 

1911 

1912 

Tola! 

rganization 

197.95 

6.00 

21.90 

34.00 

259.85 

Vire  pUnt 

2330.57 

1633.82 

270.25 
20.00 

59.68 
27.30 

4294  J2 
47.30 

39.36 

39 J6 

lisc.   Const. 

41.00 

23.73 

17.00 

11.00 

S.0O 

9773 

Total 

2608.88 

1663,SS 

329.15 

131.98 

5.00 

473*56 
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The  total  investment  in  the  system  is  thus  determined  at 
approximately  f4,700.00.  This  is  considerably  lower  than 
the  amount  given  in  the  company's  petition  where  the  in- 
vestment is  placed  at  about  |6,500.00.  The  investment  would 
aggregate  this  much  if  the  cost  of  subscriber's  instruments 
were  considered.  Since  the  136  shareholders  now  connected 
paid  tl2.00  each  for  their  own  instruments,  there  is  an 
amount  of  approximately  |1,630.00,  expended  by  tlie  company 
for  telephone  instruments  for  which  the  company  was  re- 
imbursed. The  annual  constraction  expenditures  given  in 
the  above  table,  therefore,  do  not  include  the  value  of  the 
telephone  instromenta.  The  proper  amounts  to  be  excluded 
each  year  on  this  account  were  determined  from  the  record 
of  yearly  collections  from  subscribers.  The  final  amount  of 
$4,700.00  represents,  as  nearly  as  it  can  be  determined,  the 
actnal  investment  of  the  company.  This  v&lue  may  appear 
somewhat  low,  but  as  there  is  no  land  and  no  central  office 
owned  by  the  company,  the  $4,700.00  seems  to  be  a  fair  value. 

Using  this  value  of  plant  and  other  information  given  in 
the  minutes  of  the  last  annual  meeting,  an  approximate 
balance  sheet  can  be  constructed  as  follows : 

BALANCE  SHEET  AS  OF  JANUAKY   1,    1913. 


ASSETS. 

LIABILITIES, 

Cost  of  Plant 

$4700.00 

Capita!  Stock  (141  shares) 

$3525.00 

Cash 

1.93 

Notes  Payable 

250.00 

Materia]  &  Supplies 

I8S.83 

Accts.    Payable    (amounts    re- 

ceived on  resolution) 

393.00 

$4887.76 

Surplus 

717.76 

$4887.76 
As  has  already  been  pointed  out,  no  separation  of  expendi- 
tures into  accounts  has  been  made  in  the  company's  hooka. 
This  fact  has  made  it  difficult  to  determine  accurately  its 
operating  expenses.  The  items  which  have  been  clearly  iden- 
tified as  expenses  other  than  constraction  arc  given  below : 
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EXPENSE  CHABGES. 

1908 

1909 

1910 

1911 

1912 

Total 

Repairing  line 

S.SO 

64.14 

4.7S 

55.67 

25,34 

155*0 

Taxes 

.78 

2.18 

2.20 

13a 

12.36 

Expense  of  Meetings 

35.50 

12.00 

48.00 

37-75 

13325 

Traveling  Expense 

6.00 

21,50 

27.50 

Secretary's  Salary 

15,00 

15.00 

15,00 

15.00 

60,00 

Stationery  &   Supplies 

5,50 

3.87 

9,37 

Collection  Expense 

8-00 

5-00 

S.OO 

5.00 

23.00 

Interest 

3.75 

3.75 

Total 

5,50 

129.42 

38-93 

152-87 

98,41 

425.13 

While  tlie  expenses  cannot  l»e  <leftnitely  determined  from 
tlie  company's  records,  still  it  is  evident  that  tlieir  expenses, 
excluding  depreciation,  are  very  low.  No  salaries  are  paid 
other  than  $15.00  per  year  to  the  secretary.  Directors  are 
paid  $2.00  for  every  meeting  they  attend.  This  expense  of 
meetings  for  the  past  four  years  averages  $35.00  per  year. 
Taxes  amount  to  5  cents  per  'phone.  These  items  are  regular 
expenses  occurring  every  year.  Operation  and  maintenance 
of  wire  plant  must  Ite  estimated  apart  fri>m  company's  hot^s 
as  the  repairs  to  line  during  the  first  few  years,  when  the 
company  has  scarcely  passed  through  the  construction  period, 
cannot  he  taken  as  an  indication  of  what  they  will  he  in  the 
future.  From  the  1910  Report  of  the  Commission  an  analysis 
.  of  the  wire  plant  exi>enses  of  32  Class  D  independent  tele- 
phone companies  with  from  24  to  48  miles  of  pole  line  was 
made  which  showed  a  weighted  average  of  $6,69,  an  arith- 
metic average  of  $9.85,  and  a  median  of  $5.72  per  pole  mile. 
An  analysis  of  9  Class  ('  companies  of  same  range  of  pole 
miles  showed  a  weighted  average  of  $8.04,  an  arithmetic 
average  of  $7.50  and  a  median  of  $8.16  per  pole  mile.  An 
allowance  of  $8.00  per  pole  mile,  therefore,  seems  ample  in 
this  iDstance. 
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Using  these  expense  figures  and  allowing  7%  on  |4,700.0D 
for  interest  and  depreciation  respectively,  the  following  ex- 
penses result : 

OPEBATING   EXPENSES. 

Wire  Plant  Expenses     ¥  280.00" 

Substation  Expense   204.00"* 

General  Office  Salaries 15.00 

Misc.  General  Expenses 45.00"*" 

Taxes    7.00 

Commercial     5.00 

Total  of  above  f     556.00 

Depreciation  7%    329.00 

Total  Operating  Expenses f     885.00 

Interest  7%    329.00 

Total     I  1,214.00 

The  Bulwtation  expense  item,  |204.00,  raiuires  noiue  ex- 
planation. All  of  the  telephone  instmmeuts,  excepting  those 
used  by  non-stockholders,  are  ownetl  by  the  individual  sub- 
scribers. By  tliis  private  ownership  of  insl^rumeuts  and  by 
the  agreement  that  subscribers  shall  maintain  their  own 
'phones,  the  company  is  relieved  of  tlie  necessity  of  meetiujj 
interest,  depreciation,  and  repairs  on  such  iuRtniinentH. 
Some  consideration  should  be  given,  in  lixiiig  a  rate,  to  the 
difference  in  the  position  of  those  who  have  bought  invest- 
ments and  those  who  have  not.  If  the  company's  proposal 
were  carried  out  and  |5.00  were  charged  to  stockholders  as 
against  fl2.00  to  non-stockholders,  a  disc  rim  iiiation  in  viohi- 
tion  of  sec.  1797m-90  of  the  public  utilities  law  would  result. 
However,  according  to  the  same  section  it  is  permiKsihU'  for 
utilities  to  pay  a  rental  for  equipment  or  facilities  furnished 
by  the  subscribers.  In  this  instance,  the  expenses  for  de 
preciatton,  repairs  and  interest  saved  to  the  company  \voui<i 

*        $8.00  per  pole  mile  for  35  pole  miles. 
**      136  mstnimetits  at  $1.50  each. 

***  Includes  expense  of  meetings,  $35.00,  and  $10.00  for  supplies  and 
miscellaneous.  (^immiL^ 
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lie  aljout  ♦l.iiO  jHT  year  for  oacli  instruraetit.  This  amount 
the  company  should  pay  as  a  rental  to  subscribers  owuiiu; 
tbeir  own  "phones. 

There  ai-e  at  present  only  two  sources  of  revenue  to  Mie 
company.  One  source  is  the  rental  cliarjiecl  to  the  four  uon- 
&t04;kfaol<lers.  This  brings  in  f48.00  a  year.  The  other 
source  is  the  toll  earnings  collected  by  the  Manitowoc  and 
Western  Exchange  at  Reedsville,  and  the  Wisconsin  Tele- 
phone Company's  exchange  at  Potter.  These  tolls  are  the  10 
cent  charges  imposed  by  the  Rockland  Telephone  Company 
for  use  of  its  lines  by  outsiders.  Last  year  this  revenue 
amounted  to  $45.00,  making  a  total  revenue  of  f93.00  for 
1912.  Obviously,  a  revision  in  rates  must  be  provided  to  care 
for  the  f  1,214.00  expenses. 

From  a  consideration  of  local  conditions  and  of  the  rates 
charged  for  telephone  service  upon  other  rural  systems, 
it  appears  that  a  rate  proper  in  this  instance  would  lie  an 
annual  charge  of  |9.00  per  subscriber.  This  would  furnisli 
a  revenue  of  $1,260.00  a  year  which  will  fully  cover  the  ex- 
penses. Allowing  145.00  a  year  as  probable  revenue  from 
tolls,  the  company's  total  revenue  will  come  to  fl,305.00 
which  gives  ample  allowance  for  expenses  which  may  not 
have  been  considered.  The  $9.00  would  be  a  gross  rate  so  that 
those  who  own  their  instruments  and  therefore  receive  a 
rental  of  $1.50  would  pay  a  net  rental  of  $7.50.  To  stock- 
holders, the  expense  of  telephone  service  would  be  somewhat 
further  reduced  thi-ough  any  dividends  which  might  tie 
declared. 

Therefore,  it  is  ordered: 

1.  That  the  petitioner  in  this  case,  the  Rockland  Tele- 
phone Company,  abandon  that  portion  of  its  rate  schedule 
which  relates  to  annual  rental  charges  and  substitute  there- 
for a  charge  of  |9.00  per  year  per  'phone. 

2.  That  the  company  shall  pay  an  annual  rental  of  $1.50 
to  subscribers  who  own  and  maintain  their  own  instruments. 

3.  That  the  company  shall  so  adjust  its  accounts  and 
records  as  to  insure  an  annual  provision  for  depreciation  of 
not  lees  than  7%  on  the  cost  of  the  plant. 

~  ted  at  Madison,  Wisconsin,  this  31st  day  of  January, 
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Hgrbekt  a.   Hoffman,  bt  al.,  vs.   Wadsau   Telephone 

COMPANI. 

Decided  February  26,  igi3- 

Inadequate  Service — ^Delay  in  Clearing  Trouble — Improper  Dis- 
connection  of  Telephones — Reasonableness   of   Rates — Re- 
production Cost — ^Present  Value — Interest  and  Deprecia- 
tion— Individual  and  Party  Line  Business  Rates. 

Complaint  against  the  Wausau  Telephone  Company  alleging  ( 1 )  ihut 
owing  to  lack  of  proper  attention  to  repairs,  the  service  of  subscribers  was 
frequently  interrupted  for  considerable  periods  of  time ;  (2)  that  subscribers 
whose  bills  had  been  paid  were  frequently  shut  ofF  without  notice;  (3)  that 
the  rates  charged  were  exorbitant  and  discriminatory. 

1.  The  Commission  discussed  the  evidence  relating  to  the  delays  in  at- 
tending to  trouble  reports,  and  found  that  for  some  lime  prior  to  the  hear- 
ing, trouble  reports  had  been  handled  with  considerable  promptness,  al- 
though frequent  delays  in  clearing  trouble  had  occurred  in  the  spring  and 
summer  of  1912.  The  Commission  held  that  it  is  the  company's  duly  to 
clear  trouble  at  the  earliest  time  consistent  with  good  management,  and 
that  it  should  undertake  to  have  at  all  times  a  force  of  competent  em- 
ployes sufficient  to  handle  reports  of  trouble,  or  trouble  detected  at  the 
central  office,  within  a  very  short  time  after  such  report  or  detection. 

2.  With  respect  to  the  second  ground  of  complaint,  the  Commission  held 
that  the  company  must  keep  such  records  as  will  enable  it  to  determine  ac- 
curately the  facts  with  regard  to  the  indebtedness  of  any  patron  and  that 
patrons  should  not  be  shut  off  for  non-payment  of  bills  without  reasonable 

3.  In  dealing  with  the  question  of  rates,  the  Commission  determined  the 
reproduction  cost  new  and  the  present  value  of  the  company's  property 
and  held  that  no  general  reduction  of  rates  could  be  ordered  since  the 
amount  available  for  interest  and  depreciation  under  the  existing  schedule 
was  less  than  8%  upon  the  present  value.  It  further  held  that  the  scheduJe 
in  effect  was  defective  in  that  it  did  not  provide  a  dilTerent  rate  for  party 
line  business  telephones  than  for  individual  line  business  telephones,  and 
that  the  best  development  of  the  telephone  business  among  the  smaller 
business  users  would  be  obtained  by  putting  into  effect  a  rate  for  party 
line  business   telephones   substantially   less   than   the   individual   hne   rate. 

Ordered,  That  the  respondent  make  such  changes  as  may  be  necessary 
to  enable  it  to  furnish  efhcient  service  and  handle  trouble  reports  promptly 
and  efficiently : 

That  the  respondent  keep  an  accurate  record  in  permanent  form  of  all 
trouble  reported  or  detected,  showing  the  history  thereof: 

That  the  respondent  keep  a  record  showing  the  status  of  its  financial  rela- 
tions with  each  of  its  subscribers : 

That  no  subscriber  shall  be  cut  off  for  non-payment  of  bills  except  after 
reasonable  notice: 

That  the  respondent  file  a  rate  for  parly  line  business  service,  such  rale 
to  be  less  than  the  rate  charged  for  individual  line  business  service* 

•Editor's  headnote.  /--  t 
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DECISION  AND  ORDER. 

Petition  in  this  iiiattpr  was  daM  July  12,  1912.  Petition- 
ers are  tfteiity-five  jjerspna,  tirms  ami  coiporationR,  of  Wau- 
sau,  Wis.  Respondent  in  a  teleplione  utility,  engage<l  in  the 
business  of  managing  and  oi)eratin!;  a  telephone  exclianpe 
within  the  city  of  Wausau.  The  matters  ronipIaiiie<l  of  re- 
late both  to  service  and  to  rates.  The  principal  ebaPRes  with 
regard  to  sen'iee  are:  First,  that  the  service  is  inadequate 
because  the  system  has  not  been  kept  properly  in  repair  and 
as  a  con8e(iuence  subscribers  have  iKM^n  unable  to  secure  serv- 
ice for  periods  of  time  which,  according  to  the  petition,  have 
in  some  cases  lieen  as  great  as  a  week ;  Second,  that  the  com- 
pany has  put  its  subscribers  to  trouble  and  inconvenience  by 
shutting  off  its  patnms  without  notice  even  when  all  bills 
fop  service  were  paid.  With  regard  to  the  rates,  petitionei-s 
allege  that  the  rates  as  charged  are  exorbitant  and  dis- 
criminatory and  that  Iwcause  of  this  condition  and  the  in- 
adequate service  furnished,  many  of  the  smaller  business 
places  have  not  been  able  to  afford  to  install  telephones  and 
that  as  a  consequence  people  of  the  city  are  not  receiving 
the  telephone  service  which  they  should  have. 

Hearing  in  this  matter  was  held  at  Wausau,  Wisconsin, 
Oct.  28,  1!>12.  Appearances  were  as  follows:  For  petition- 
ers, Kiley  &  Ford,  by  James  P.  Riley,  For  respondent, 
Kreutzer,  Jlird,  Rosenherry  &  Okoncski,  by  C.  II.  Ilird,  and 
G.  D.  Jones. 

Matters  taken  up  at  the  hearing  related  almost  entirely  to 
the  quality  of  service  r<'n»lered.  As  outlined  in  the  petition, 
in  this  matter,  the  principal  causes  of  complaint  in  regard 
to  service  apjiear  to  have  been  due  to  delays  in  clearing  up 
trouble  reports  and  to  the  action  of  the  company  in  shutting 
off  subscribers  for  non-imyment  of  bills  even  though  bills  had 
as  an  actual  fact  been  paid.  Considerable  testimony  was 
introduced  to  show  that  the  delays  in  clearing  trouble  were 
unnecessarily  long  and  that  the  attitude  of  the  utility  had  in 
some  instances  been  one  of  delay.  It  seems  to  have  been 
dearly  established  that  for  scmie  time  during  the  spring  and 
summer  of  1912  there  was  considerable  delay  In  clearing 

DigiLizedbyGoOJ^lc 


H.  A.  Hoffman  vs.  Wausau  Tel.  Co.  487 

trouble.  A  number  of  witnesses,  however,  testified  that  for 
some  time  prior  to  the  date  of  the  hearing,  the  service  hi'd 
been  good.  There  is  no  evidence  that  tends  to  show  that  the 
company  had  willfully  or  deliberately  caused  any  delay  in 
clearing  trouble  or  that  it  had  not  complied  with  requests 
for  inspections  and  investigations  of  trouble  with  as  much 
promptness  as  its  force  would  permit.  The  issue  seems  to 
be  rather  whether  the  company  had  a  sufficient  force  of 
employees  to  look  after  cases  of  trouble  and  to  keep  the  sys- 
tem in  shape  to  furnish  reasonable  service.  On  behalf  of 
the  respondent,  it  was  pointed  out  that  some  of  the  cases  of 
trouble  arose  from  the  fact  that  the  company  in  the  spring 
of  1912  moved  its  central  office  into  a  new  building  where  it 
is  now  located  and  that  during  the  summer  of  1912,  severe 
storms  and  floods  caused  considerable  damage  to  its  s.ys- 
tem  which  sometimes  made  it  impossible  for  the  ntiliiy  to 
clear  trouble  reports  promptly.  From  such  testimony  as 
was  introduced,  it  seems  that  the  service  rendered!  for  some 
time  prior  to  the  hearing  of  this  case  had  been  fairly  satis- 
factory and  that  trouble  reports  were  handled  with  con- 
siderable promptness.  It  does  not  appear  to  be  necessary  to 
attempt  at  this  time  to  determine  the  degree  to  which  the 
telephone  utility  is  responsible  for  the  delays  during  the 
spring  and  summer  of  1912.  Whatever  may  have  l>cen  its 
degree  of  responsibility  for  these  delays,  its  duties  with  re- 
gard to  the  furnishing  of  adequate  telephone  service  are  not 
affected  thereby.  It  is  the  duty  of  the  utility  to  furnish  a 
reasonably  adequate  telephone  service  to  all  of  its  subscribers 
and  to  do  everytliing  that  may  be  reasonably  required  to 
ftirnish  that  service  at  all  times  and  without  unnecessary 
delay.  This  case  is  no  exception  to  the  general  rule  and  the 
telephone  company  must  furnish  adeijuate  service  to  it.s  sub- 
scribers in  the  city  of  Wausau  and  to  such  subscribers  out- 
side of  the  city  as  it  undertakes  to  ser\-e. 

With  regard  to  the  second  portion  of  the  complaint,  re- 
lating to  service,  viz.,  that  subscribers  were  cut  off  without 
notice  even  after  their  bills  had  been  paid,  it  need  only  b*; 
said  that  if  this  condition  exists,  it  constitutes  inexcusable 
negligence  on  the  part  of  the  telephone  utility.  The  utility 
mast  keep  such  records  as  will  enable  it  to  determine  ac- 
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curatelj  whioli  of  its  subscribers  liave  paid  tlieir  bills  and 
which  are  delinqueiit,  and  there  appears  to  be  no  reason 
why  such  a  record  should  not  be  required  in  this  case. 

With  regard  to  the  rates,  no  very  extended  analysis  appears 
to  l>e  necessary.  According  to  the  files  of  the  Commission, 
the  rates  of  the  Wausau  Telephone  Co.  now  in  effect,  are  as 
follows : 

Business  'phones    13.00  per  month 

Residence  'phones 1.50    "        " 

Party  line  residence  'phones 1.00    "        " 

Booths  at  depots  &  hotels 5  cts.  per  call 

Extension  telephones 50  cts.  per  month 

Answering  telephones  25  cts.  per  month 

Extra  line  telephones 1.00  per  month 

Outside  of  the  city  limits  the  business  and  residence  tele- 
phones are  fS.SO  and  J3.00  per  month  respectively. 

The  report  of  the  respondent  for  tlie  year  ended  June  30, 
1012,  shows  total  operating  revenues  amounting  to  |30,- 
111.77.  Operating  expenses,  including  taxes,  but  not  in- 
cluding any  allowance  for  interest  and  depreciation,  amount 
to  fl6,149.05,  so  that  the  amount  available  for  interest  pay- 
ments and  for  depreciation  was  only  |13,026.72.  The  valua- 
tion made  by  the  Commissioner's  engineering  staff,  as  of 
date  Oct.  1,  1912,  showwl  the  ctwt  new  of  the  property  of  the 
i-espnnilent  to  l)e  ^288,477.00,  and  the  present  value  tl84,- 
541.00.  The  amount  available  for  interest  and  depreciation 
during  the  year  ended  June  30,  1912,  amounts  to  6.1%  of 
the  cost  new  of  the  property,  and  aljout  7.6%  of  the  present 
value.  The  reixirt  of  the  utility,  although  it  does  not  comply 
in  all  respects  with  the  requirements  of  the  Uniform  Classifi- 
cation of  Accounts  prescribed  by  the  Commission,  appears  to 
be  accurate  so  far  as  tlie  reported  total  of  operating  revenues 
and  operating  expenses  is  concerned.  It  is  evident  that  no 
general  rednction  of  the  rates  can  be  ordered  wlien  the 
amount  available  for  interest  and  depreciation  under  the 
present  schedule  is  less  than  8%  iipon  the  present  value  of 
tlie  property.  It  is  true  that  the  rate  schedule  now  in  effect 
is  defective  in  that  it  iloes  not  provide  a  rate  for  business 
telephones  on  party  lines  wliich  is  different  from  the  rate 
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for  basiness  telephones  on  single  lines.  Tiie  best  dcvelop- 
meot  of  the  telephone  business  uniung  the  mualler  business 
users  of  the  city  would  probably  be  obtained  by  putting  into 
effect  a  rate  for  party  line  buHlue^i  telephones  substantially 
lees  than  the  single  party  rate.  Owing  to  the  fact  that  the 
operating  conditions  of  the  respondent  do  not  warrant  a 
general  reduction  of  rates  nor  a  complete  review  of  the  rate 
schedule  at  the  present  time,  it  does  not  seem  that  we  need 
prescribe  a  rate  for  party  line  business  telephones  in  this 
case.  The  utility  should  file  such  a  rate,  but  its  promulga- 
tion may  be  left  in  the  first  instance  to  the  utility  itself, 
subject  to  review  by  the  Kailroad  Commission  at  the  time 
of  filing. 

From  what  lias  been  said  in  connection  with  the  points 
raised  in  this  case,  therefore,  it  appears  that  it  is  the  duty 
of  the  telephone  company  to  clear  tronble  at  the  earliest  time 
consistent  with  good  management  of  its  business  and  that 
at  all  times  the  utility  should  undertake  to  have  a  sufficient 
force  of  competent  employees  to  handle  reports  of  trouble  or 
trouble  detected  at  the  central  office  within  a  very  short  time 
after  such  report  or  detection.  It  is  the  duty  of  the  utility 
also  to  keep  an  accurate  record  of  its  relati<nis  with  its  pa- 
trons which  will  show  the  facts  with  regard  to  the  indebted- 
ness of  any  patron  to  the  utility  or  of  the  utility  to  any  patron 
and  that  patrons  should  not  be  shut  off  for  non-payment  of 
bills  without  reasonable  notice. 

It  is  therefore  ordered,  That  the  respondent  in  this  case, 
the  Wausau  Telephone  Company,  shall  make  siich  changes  as 
may  be  necessary  to  enable  it  to  furnish  efficient  service  to 
its  subscribers  and  to  handle  trouble  repctrts  promptly  and 
efficiently. 

It  M  further  ordered,  That  the  respondent  shall  keep  an  ac- 
curate record  in  permanent  form  of  all  trouble  reported  and 
detected,  which  report  shall  show  ( 1 )  the  time  of  report  or 
detection;  (2)  the  telephone  or  telephones  affected ;  (3)  the 
nature  of  the  trouble;  (4)  the  time  when  trouble  is  cleared; 
and  (5)  what  action  was  necessary  to  clear  the  trouble.  Re- 
spondent shall  also  keep  a  record  in  convenient  form  which 
will  show  the  status  of  the  financial  relations  existing  be- 
tween the  respondent  and  each  of  its  8uh.scribers  andifliiMW 
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scriber  shall  be  cut  oflf  for  non-payment  of  bills  except  after 
reasonable  notice. 

/*  is  further  ordered,  That  the  respondent  file  a  rate  for 
party  line  business  service,  which  rate  shall  be  less  than  that 
charged  for  single  party  service  within  the  city  of  Wausan, 
All  other  matters  involved  in  this  case,  relating  to  rates,  are 
for  the  present  dismissed. 

Dated  at  Madison,  Wisconsin,  this  26th  day  of  February, 
1913. 
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Court  of  the  Railway  and  Canal  Commission. 

Royal  Courts  of  Justice. 

The  National  Tei-ephone  Comi'any,  Limited,  rs.  His  Maj- 
esty's POSTMASTER-<iENERAL. 

.     Decided   January   /j,    igij. 
Acquisition  of  Telephone  Sjrsteni  by  GoTenunent 

The  question  before  the  Court  of  the  Railway  and  Canal  Commission 
was  the  determination  of  the  value  of  the  property  of  the  National 
Telephone  Company,  upon  its  transfer  to  the  Postmaster-General  at  the 
eicpiration  of  the   company's  license  on   December  31,   1911. 

Agreement  of  Parties — Valoation   of  Property — Replacement  Cost. 

Under  the  purchase  agreement  between  the  parties,  dated  August  8, 
1905,  any  allowance  on  account  of  past  or  future  profits,  or  any  com- 
pensation because  of  contpulsory  sale  was  excluded  from  the  valuation, 
which  was  to  be  made  with  regard  to  the  suitability  of  the  plant  for  the 
purposes  of  the  Postmaster-General's  telephonic  service.  In  presenting 
the  valuation  to  the  Court  the  plan  followed  was  to  divide  the  plant 
into  classes,  and  each  class  into  sub-divisions,  and  then  determine  the 
value  of  a  unit  of  each  sub-division.  The  method  by  which  the  value 
of  each  unit   had  been  computed  is   explained  by  the   Court. 

It  was  agreed  that  the  Court  must  arrive  at  the  value  by  two  stages, 
first  ascertaining  what  it  would  cost  to  construct  and  establish  the 
plant  in  position  if  it  did  not  exist,  and  then  reducing  such  co:^t  to  the 
true  value  by  deducting  the  accrued  depreciation,  computed  with  re- 
gard to  the  lives  and  ages  of  the  several  portion;  of  the  plant  and 
their  scrap  value.  The  Court  held  that  every  expense  which  it  is 
necessary  to  incur  in  order  to  establish  the  plant  in  position  forms  an 
item  in  the  calculation  which  is  to  result  in  finding  its  value.  During 
the  course  of  the  hearing  the  parlies  agreed  to  accept  £10,239,345  as 
the  "fundamental  cost,"  i.  e.,  the  replacement  co^t  of  materials,  labor 
down  to  gang  foreman,  freight,  and  casualty  insurance.  It  was  further 
agreed  that  some  percentage  addition  mu^t  be  made  to  the  "fundamental 
■  cost,"  and  that  nothing  had  been  included  in  that  cost  for  certain 
enumerated  items.  It  was  not,  however,  admitted  by  the  Postmaster- 
General  that  anything  was  due  in  respect   of  any  of  these  items. 

This  agreement  of  the  parties  left  for  the  determination  of  the  Court 
the  questions  (I)  of  the  percentages  which  should  properly  be  added  to 
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the  "fundamenfal  cost,"  and  (2)  of  the  depreciation  to  which  the  en- 
tire  cost  of  conilruction,   when   ascertained,   should   be   subjected. 

Overhead  Percentages. 
Proce«ding  to  the  determination  of  the  first  question,  the  Court  held 
that  the  percentage  additions  to  be  made  were  entirely  questions  of 
fact  and  not  of  law,  and  involved  the  determination  of  whether  any 
alleged  item  of  expense  was  a  necessary  step  in  the  construction  and 
establishment  of  the  plant,  and,  if  so,  what  amount  should  properly 
be  added  in  respect  thereof;  and  that  the  problem  was  largely  one  of 
business  exiperience  and  the  compulation  in  each  case  must  be  made 
with  due  regard  to  the  allowance  made  for  other  items  in  the  calcu- 

Overhead  allowances  were   claimed   for  the   cost   of  raising  capital; 

tlie  cost  of  obtaining  subscribers'  agreements;  ordering  and  storing 
materials;  obtaining  wayleaves;  local  engineering;  district  and  local 
administration;  head  office  engineering  and  adminstration;  contractor's 
profits;  rents,  wayleave  payments;  maintenance  and  insurance  during 
construction;  interest  during  construction;  and  contingencies.  The  Com- 
pany's claims  for  these  items  totalled  £8,292,750,  amounting  to  75.9  per 
cent,  of  the  "fundamental  cost."  The  rostmaster-Gencral  disputed  the 
claim  that  anything  was  due  in  respect  of  some  items,  but  allowed 
altogether  £1.817,561,  which  was  17.76  per  cent,  of  the  "fundamental 
cost,"  leaving  a  difference  between  the  two  sums  of  £6,475,189.  The 
Company  assumed  that  a  hypothetical  constructor  would  put  up  the 
plant  himself,  as  the  Company  had  in  fact  done  in  constructing  about 
nine-tenths  of  its  system.  The  estimate  of  the  Postmaster-General,  on 
the  other  hand,  was  based  upon  the  supposition  that  the  constructor 
would  employ  a  contractor  to  erect   the  plant. 

Company'B  CUima. 

The  Company  claimed  that  the  method  by  which  it  had  built  up  its 
system  was  the  most  economical  method  of  construction,  and  that  it 
was  therefore  bound  to  estimate  the  cost  of  reconstruction  upon  this 
basis,  inasmuch  as  chea^ier  and  more  efficient  results  were  obtainable  and 
had  been  obtained  in  this  way  than  by  the  employment  of  contractors. 
The  Company  took  a  period  of  time  alleged  to  be  typicaJ  and  by 
distributing  its  total  expenses  incurred  for  the  particular  item  of  over- 
head expense  during  this  period,  between  maintenance  and  construc- 
tion in  proportion  to  the  time  devoted  to  each  by  its  employes,  ob- 
tained the  ratio  which  the  cost  of  the  item  bore  to  the  cost  of  construc- 
tion work  executed  during  the  period.  This  percentage  it  sought  to 
apply  to  each  class  of  plant.  The  Court  objected  to  the  Company's 
method  of  computation  upon  the  grounds  that  the  typical  period  adopted 
was  one  during  which  less  construction  work  was  done  than  in  previous 
years,  which  tended  to  increase  the  proportion  of  general  charges  to 
construction;  that  this  method  involved  a  comparison  of  construction 
by  the  company  with  construction  by  a  hypothetical  contractor,  in  other 
words,  the  comparison  of  piece-meal  construction  with  continuous  con- 
in;  and  finally,  that  the  com.pany  introduced  its  percentage  addi- 
)  the  calculation  at  different  stages,  thus  magnifying  any  ercor 
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which  might  have  crept  into  an  earlier  percentage  by  the  subsequent 
percentage  upon  such  error. 

PostmaBler-General'B  EsdmaM. 

The  Postmaster-General  treated  the  problem  rather  from  the  point 
of  view  of  an  ordinary  engineering  contract,  and  maintained  that  to  the 
agreed  "fundamental  cost"  must  be  added  (1)  a  sum  for  contractor's 
supervision  and  administration  amounting  to  26.S  per  cent,  on  the 
agreed  amount  for  labor  down  to  gang  foreman;  (2)  10  per  cent,  on 
the  contract  price  for  contractor's  profit;  (3)  the  cost  of  obtaining  way- 
leaves;  and  (4)  5  per  cent,  on  the  contract  'price  for  engineering  and 
supervision  or  "employer's  burden."  The  Court  held  that  the  Postmaster- 
General's  estimate  contained  obvious  omissions  and  miscalculations; 
that  instead  of  being  founded  upon  the  firm  foothold  of  experience,  it 
was  based  upon  contractors'  so-called  "tenders";  and  that,  although  this 
method  of  approaching  the  -question  .would  be  entirely  sound  if  con- 
tractors with  experience  in  executing  similar  contracts  could  be  found, 
it  would  be  a  perfectly  unique  experience  to  provide  the  telephonic 
plant  of  this  Company. 

Attitude  of  Court  toward  Overitead  Percentages. 
With  respect  to  basing  the  percentages  upon  the  cost  of  labor  alone, 
or  upon  the  hypothesis  that  the  amount  of  an  overhead  item  varies  in 
direct  proportion  with  the  cost  of  the  thing  to  which  it  is  applied,  the 
Court  held  that  when  a  costly  plant  is  being  pat  into  position,  and  the 
labor,  though  skilled  in  quality  is  small  in  amount,  it  would  seem  pref- 
erable to  take  the  ratio  for  all  items  with  reference  to  both  labor  and 
materials  or  plant  cost  The  amount  of  the  percentages  is  essentially 
a  question  of  fact  in  determining  which  one  must  be  guided  by  experi- 
ence and  a  sense  of  business  touch.  The  Court  found  itself  unable  to 
accept  the  percentages  submitted  by  the  Postmaster-General.  It  held 
that,  although  the  Company's  percentages  must  be  reduced,  its  method 
of  computation  was  satisfactory  in  that  il  was  based  upon  actual  experi- 
ence, and  the  best  guide  to  what  the  plant  would  cost  was  what  it 
had  cost.  The  Court  made  substantial  reductions  in  the  amounts  sub- 
mitted by  the  Company. 

Contingencies — Separate  Eatablishment. 
In  dealing  with  the  specific  items  composing  the  overhead  percentage, 
the  Court  refused  to  make  any  allowance  whatever  for  "contingencies" 
upon  the  ground  that  the  Company's  calculations  were  based  upon  actual 
cost,  and  all  the  factors  of  cost  were  consequently  ascertained  and  pro- 
vided for;  moreover,  the  inventory  of  the  property  had  been  checked  by 
both  parties  and  the  particulars  and  quantities  ascertained  and  agreed 
upon.  In  view  of  the  fact  that  the  economies  accruing  from  the  Com- 
pany's combination  of  a  construction  business  with  an  operating  busi- 
ness were  fairly  balanced  by  the  extra  cost  arising  from  piece- 
meal construction,  no  allowance  was  made  by  the  Court  for  the  "sepa- 
rate establishment"  charges  claimed  by  the  Company  as  representing 
the  advantage  accruing  to  the  construction  account  as  a  result  of  these 
cconomiea.  _, 
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Cost  of  Obtaining  Subscribers'  Agreements — Cost  of  Raising  Capital. 

The  Court  made  allowances,  among  others,  for  the  "cost  of  obtaining 
subscribers'  agreements,"  and  for  the  cost  of  raising  the  necessary 
capital,  the  'propriety  of  any  allowance  for  either  of  which  was  dis- 
puted by  the  Posimaster-General.  With  respect  to  the  "cost  of  obtain- 
ing subscribers'  agreements  the  Court  held  that  the  bare  cost  of 
obtaining  the  agreement  and  thereby  securing  a  station  in  the  sub- 
scriber's house,  was  not  excluded  by  the  clause  of  the  purchase  agree- 
ment depriving  the  Company  of  any  allowance  for  past  or  future  profits, 
which  was  intended  to  preclude  any  allowance  for  the  good  will  of  the 
business.  Inasmuch  as  it  would  not  be  practicable  to  carry  out  the 
process  of  construction  without  an  agreement  in  the  first  instance, 
these  agreements  belong  in  a  like  category  to  wayleave  agreements, 
and  a  subsianlial  sum  should  be  allowed  in  this  respect  as  part  of  the 
construction  cost.  With  resipect  to  the  cost  of  raising  the  necessary 
capital  the  Court  held  that,  inasmuch  as  money  cannot  be  procured 
for  nothing,  it  makes  no  difference  whether  the  Company  does  the 
work  itself  or  does  it  by  means  of  a  contractor.  One  or  the  other  is 
put  to  ihe  expense  of  raising  the  money  and  every  necessary  cost 
must  appear  in  value  or  no  sane  person  would  ever  knowingly  contract. 
The  cost  to  be  considered  is  the  cost  to  the  hypothetical  contractor, 
who  is  a  person  of  good  credit.  Every  expense  which  is  necessary 
in  order  to  construct  is  an  element  to  be  considered.  It  is  necessary 
either  to  refuse  to  follow  the  formula  approved  by  the  House  of  Lords 
and  agreed  lo  by  the  parties,  or  to  find  as  a  fact  that  money  can  be 
procured  for  nothing.* 

Contractor's  Profits. 

With  respect  to  the  allowance  for  "contractor's  profits,"  the  Court 
held  that  any  such  allowance  was  inconsistent  with  the  idea  of  an 
employer  constructing  his  own  plant,  and  that  the  economy  which 
was  so  strongly  urged  by  the  Company  as  accruing  from  doing  the 
work  itself  instead  of  resorting  lo  contractors,  would  largely  disappear 
if  an  allowance  were  made  for  contractor's  profits  never  paid  out.  In 
so  far  as  contractors  had  been  employed  the  Court  made  a  reasonable 
allowance   for  this   item. 

Interest  during  Construction. 

For  ''intercut  during  constructi 
a  fair  allowance  upon  the  basis 
over  two  years. 

Accrued  Depreciation — Present  Value. 

Turning  to  the  second  question,  that  of  the  amount  to  be  deducted 
for  depreciation,  the  Court  held  that  this  question  must  be  determined 
with  regard  to  the  life  of  the  various  portions  of  the  plant,  their  ages 
at  the  date  of  transfer,  their  condition  at  that  date,  and  their  residua) 

•Sir  James  Woodhouse  expressed  a  dissenting  view  to  the  effect  that 
no  allowance  whatever  should  be  made  for  the  "cost  of  raising  capital." 
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Stra^ht  Line  and  Sinking  Fund  Methodi. 

As  between  the  sinking  fund  and  straight  line  methods  of  computing 
the  accrued  depreciation,  the  Court  approved  the  straight  line  method. 
The  Postmaster-General  contended  that  the  straight  line  method  should 
be  applied  in  determining  the  present  value  of  the  property  on  the 
ground  that  the  replacement  value  should  be  reduced  in  the  ratio  which 
the  age  bears  to  the  life  of  the  plant.  The  Company  urged  that  the 
sinking  fund  method  should  be  adopted,  and  that  the  value  of  the  plant 
at  any  moment  should  be  determined  by  deducting  the  amount  in  the 
sinking  fund  at  thai  time  from  the  replacement  cost.  The  Court  held 
that  the  sinking  fund  method  was  wholly  inapplicable  to  a  case  between 
buyer  and  seller  inasmuch  as  it  was  based  upon  speculative  assumptions 
as  to -the  future  life  and  income  of  the  plant,  and,  further,  the  value  of 
the  plant,  if  ascertained  in  this  fashion,  would  be  much  greater  in  the 
earlier  years  of  its  life  than  in  the  later  years  by  reason  of  the  increas- 
ing rate  of  growth  of  the  fund.  It  might  be  perfectly  legitimate  lo 
adopt  the  sinking  fund  method  of  calculation  for  the  purposes  of  a 
going  concern,  as  in  estimating  the  value  of  an  item  of  plant  before 
deciding  whether  or  not  to  scrap  it  and  substitute  newer  or  more  power- 
ful plant. 

Life  of  Plant. 

With  respect  to  the  mode  of  computing  the  life  of  the  plant,  the 
Court  agreed  with  the  Company's  contention  that  the  physical  life 
should  be  taken,  and  held  that  the  physical  life  is  the  jieriod  during 
which  the  plant,  if  properly  maintained,  will  continue  to  render  efficient 
service.  The  Postmaster-General  contended  for  a  shorter  life,  called 
the  "effective  life,"  reached  by  taking  into  consideration  the  probable 
growth  of  the  business,  the  probability  of  the  substitution  of  improved 
types  of  plant,  and  the  defects  in  particular  items  of  plant.  The  Court 
held  that  to  give  weight  to  other  considerations  than  the  time  during 
which  the  plant  would  continue  properly  to  perform  service  involved 
a  confusion  of  thought,  and  thai  the  possible,  and  even  probable,  growth 
of  the  Postmaster-General's  telephonic  business  had  no  bearing  upon 
the  present  value  of  the  Company's  plant,  but  that  in  default  of  any 
more  satisfactory  method  of  dealing  with  defects  and  obsolescence, 
the  physical  life  must  be  reduced  somewhat  in  reaching  the  conclusion. 

Suitability  for  Postmaster- General's  Telephonic  Service. 

With  respect  to  the  construction  of  the  provision  that  the  valuation 
should  be  made  with  regard  to  the  suitability  of  the  plant  for  the 
Postmaster-General's  telephonic  service,  the  Court  held  that  suitability 
can  have  reference  only  lo  the  fitness  or  condition  of  the  plant,  and 
that  the  provision  cannol  properly  be  construed  to  change  the  ordinary 
method  of  determining  the  accrued  depreciation.  The  service  of  the 
Postmaster- General  at  the  time  of  taking  over  the  plant  consisted  in 
affording  telephonic  communication  between  the  then  subscribers  of  Ihc 
combined  systems,  and  it  is  the  degree  of  suitability  of  the  then  existing 
plant  for  such  service  which  ought  lo  receive  and  will  receive  due 
consideration.     To    test    the    value    and    suitability   by    reference    to   a 
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difEerent  time  and  a  different  body  of  subscribers  is  not  consistent  with 
the  words  of  the  agreement  nor  with  the  ordinary  principles  of  justice. 

Valuation  of  Property — Conflicting  CUinu. 

The  Company  claimed  for  the  replacement  cost  of  the  plant  £18,- 
010,427.  It  deducted  for  depreciation  £2,237,256,  and  added  £521,668 
for  obtaining  subscribers'  agreements,  thus  reaching  a  present  value  of 
£16,294,839.  The  Postmaster-General  estimated  the  replacement  cost 
at  £12,056,906,  and  deducting  for  depreciation  £4,73U26,  obwined  a 
present  value  of  £7,325,580.  The  difference  between  J.he  estimates  of 
present  value 'amounted  to  £8,969,259. 

Judgment. 

By  adding  its  allowance  for  overhead  percentages  to  the  "fundamental 
cost"  agreed  upon,  the  Court  determined  the  replacement  cost  to  be 
£13,451,016,  From  this  it  deducted  £2,997,220  for  depreciation.  A 
further  sum  of  £2,055,468  agreed  upon  between  the  parties  as  covering 
land  and  buildings  and  various  other  items,  was  added,  and  judgment 
was  given  for  £12,515,264.  This  sum  represented  the  replacement  cost 
depreciated  upon  the  straight  line  method  by  reference  to  the  physical 
lite   somewhat'  reduced.* 


Me.  Justice  A.  T.  LawbbncEj  The  Hon.  A.  E.  Gathobne- 
Hahdy,  and  Sib  Jambs  Woodhousb. 

Sir  Alfred  (Jrippa,  K.  C,  Mr.  Danckwerts,  K.  C,  Mr. 
Forbes  Laitkester,  K.  C,  Mr.  Morten,  K.  C,  Mr.  H.  H.  Qaine, 
and  Mr.  Aubrey  T.  Jjawrence  (instructed  by  Mr.  William  E. 
Hart),  for  the  Applicants. 

The  Attorney-General  {The  Right  Hon.  Sir  Rufus  Isaacs, 
K.  v.).  The  Solicitor-General  (The  Right  Hon.  Sir  John 
Simon,  K.  C\),Mr.  Buckmaster,  K.  C,  Mr.  W.  G.  S.  Schtcabe, 
and  Mr.  Branson  (instructed  by  Sir  Robert  Hunter),  for 
The  Postmaster-General. 

JUDGMENT. 

Mb.  Justice  A.  T.  Lawbence: 

This  case  becomes  before  us  pursuant  to  a  statute,  the  IX, 
of  Edward  VII.,  cliapter  20,  passed  in  1909,  and  to  ac  agree- 
ment of  the  parties  made  thereunder.     The  effect  of  the.se 

•Editor's  headnote.  _, 
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documentB  is  that  this  Court  has  to  determine,  in  accord- 
aoce  with  a  purchase  agreement  dated  the  8th  of  August, 
1905,  the  value  of  the  property  of  the  National  Telephone 
Company  upon  its  transfer  to  the  Postmaster-General  at 
the  expiration  of  the  Company's  license.  The  license  ex- 
pired on  the  31st  of  December,  1911.  The  Act  directs  that 
all  proceedings  shall  be  conducted  in  the  same  manner  as 
other  proceedings  in  this  Court.  Though  proceedings  in 
this  Court  often  take  some  time  to  investigate,  we  trust  this 
case  will  not  become  a  precedent  for  their  duration.  In 
extenuation  of  the  time  consumed,  it  mast  be  remembered 
that  the  property  involved  is  large,  extending  over  a  great 
part  of  England,  Scotland,  and  Ireland,  that  it  is  of  great 
variety,  and  it  is  so  numerous  that  the  agi-eed  inventory 
or  list  containing  it  is  so  bulky  that  it  has  not  been  found 
possible  to  bring  it  into  Court.  The  Company  was  the 
pioneer  in  the  introduction  of  the  telephone  into  this  country, 
and  had  a  system  at  the  time  of  the  transfer  serving  561,356 
stations. 

The  total  amount  claimed  was  £20,924,700. 

At  the  outset  the  parties  agreed  to  deal  first  with  lieadinsi 
I.  of  the  Particulars  which  comprises,  speaking  generally, 
the  plant  of  the  undertaking.  The  governing  clause  of  the 
purchase  agreement  is  numbered  4(1)  and  is  in  these  words : 
"4.  (1)  The  value  on  the  31st  day  of  December,  1911,  of 
all  plant,  land,  buildings,  stores,  and  furniture  purchased 
by  the  Postmaster-General  in  pursuance  of  the  provisions 
hereof  shall  be  the  then  value  (exclusive  of  any  allowance 
for  past  or  future  profits  of  the  undertaking  or  any  com- 
pensation for  compulsory  sale  or  other  consideration  what- 
ever) of  such  plant,  land,  buildings,  stores,  and  furniture, 
having  regard  to  its  suitability  for  tiie  purposes  of  tlie  Post- 
master-General's telephonic  service,  and  in  determining  the 
value  of  any  plant  no  advantage  arising  from  the  construc- 
tion of  such  plant  by  leave  of  the  Postmaster-Genernl  upon 
any  railway  or  canal  over  which  the  Postmaster-General 
possesses  exclusive  rights  of  way  for  telegraphic  lines  shall 
be  taken  into  account."  This  clause  reproduces  with  but 
slight  modification  section  43  of  the  Tramways  Act,  1870. 
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Tlie  metbod  adopted  of  presenting  the  matter  to  the  Court 
was  to  divide  the  plant  into  classes,  such  as  "underground" 
and  "overhead,"  to  divide  each  class  into  sub-divisions,  and 
then  to  value  a  unit  of  each  sub-division,  e,  g.,  a  niile  of 
conduit,  or  a  mile  of  bare  wire,  or  a  pole.  The  value  of  tlie 
unit,  when  ascertained,  could  then  be  multiplied  by  the  num- 
ber of  such  units  in  the  inventory.  The  valuation  of  the 
unit  proceeded  in  this  way :  it  assesed  first  the  prire 
of  the  material,  then  the  cost  of  its  transport  to  the  site, 
and  then  the  cost  of  the  labor  of  placing  it  in  position, 
up  to  and  including  the  "gang  foreman'';  this  was  call<Kl 
the  "plpnt  cost."  To  this  was  added,  by  means  of  percent- 
ages, the  cost  of  every  additional  item  of  expense  to  which 
it  was  alleged  that  a  constructor  of  the  system  would  be 
put  in  the  matter.  The  Company  based  its  case  upon  its 
own  experience.  For  materials  it  took  the  average  price 
paid  for  a  period  of  12  years,  and  for  labor  the  average 
cost  for  six  years.  After  the  case  had  proceeded  for  some 
time,  it  became  apparent  that  the  chief  conflict  between  the 
parties  would  turn  upon  the  iiercentagea  to  be  added  to  the 
plant  cost;  the  difference  in  view  as  to  plant  cost  was  never 
very  great,  and  the  parties  wisely  came  to  an  agreement 
upon  the  figure.  The  result  of  this  agreement  was  to  re- 
lieve the  Court  from  the  necessity  of  determining  the  plant 
cost  of  this  property  in  situ.  The  agrewl  sum,  together  with 
an  agreed  item  for  casualty  insurance,  became  the  "funda- 
mental cost,"  and  was  agreed  at  the  sum  of  £10,313,763. 
It  left  over  for  the  consideration  of  the  Court  the  highly 
controversial  questions  (A)  of  the  percentages  which  should 
properly  be  added  to  this  sum,  and  (B)  the  depreciation  to 
which  the  whole  cost  of  construction,  when  ascertained, 
should  be  subjected. 

It  was  agreed  that,  in  cases  of  this  character,  the  true 
method  of  ascertaining  value  is  to  consider  what  it  would 
cost  to  construct  and  establish  the  plant  in  imsition,  if  it  did 
not  now  exist,  and  then  to  depreciate  such  cost  according  to 
the  age  of  its  respective  parts.  This  is  assessing  value  ou 
what  are  called  tramway  terms.  It  could,  I  think,  be  dem- 
onstrated that  it  is  the  only  possible  mode  of  arriving  at  the 
'air  value,  in  cases  where  tliere  is  no  buyer  but  jme,  and 
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tliat  one  must  have  such  plant  in  situ,  while  the  present  owner 
has  no  further  right  to  work  it. 

It  is  unnecessary  for  me  to  undertake  the  demonstration, 
because  it  has  been  decided,  in  cases  which  have  gone  to  the 
House  of  Lords,  to  be  the  right  method  to  adopt  in  tram- 
way cases.  The  words  of  the  Tramway  Acts  are  reproduced 
in  clause  4  of  the  purchase  agreement,  with  one  modification. 
That  clause  contains  the  further  words  "ha%'ing  regard  to 
its  suitability  for  the  purposes  of  the  Postmaster-General's 
telephonic  service." 

Each  side  relied  upon  those  words  in  support  of  certain 
of  its  arguments,  but  neither  contended  that  they  had  the 
effect  of  changing  the  method  of  valuation  above  mentioned. 
In  applying  this  method,  it  is  clear  that  every  expense  which 
it  is  necessary  to  incur  in  order  to  establish  the  plant  in 
position  forms  aii  item  in  the  calculation  which  is  to  re- 
sult in  finding  its  value.  The  plant  is  assumed  not  ro  be  in 
existence,  in  order  that  its  presence  may  neither,  on  the  one 
hand,  obstruct,  nor,  on  the  other,  assist  tlie  hypothetical  coa- 
strnctor.  Telephonic  plant  enables  any  two  subscriln'rs  to 
communicate  with  one  another  by  means  of  instruments  at- 
tached to  their  premises.  They  are  put  into  communication 
with  one  another  by  operators  at  the  exchanges.  Investi- 
gations, inquiries,  and  obtaining  consents,  from  the  sub- 
scribers, are  necessary  preliminaries  to  erection — as  also  .are 
wayleave  grants  or  licenses  to  a  body  having  no  statutory 
power  to  lay  its  wires  on  highways  or  the  private  property 
of  third  persons.  Both  parties  agreed  that  some  percentage 
addition  must  be  made  to  the  agreed  fundamental  cost; 
they  further  agreed  that  nothing  had  lieen  included  in  the 
above  sum  for  the  following  matters  alleged  by  the  Com- 
pany to  be  necessary  items  of  exjwnse : 

1.  Ordering    and    storing   material    other    than    certain 

temporary  storage. 

2.  Obtaining  wayleaves. 

3.  Local  engineering  suiKjrvision. 

4.  Local  administrative  or  district  supervision. 

5.  Head  office  engineering. 

6.  Head  office  administration. 
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7.  Contractor's  profits  (as  distinguished  from  manufac- 

urer'e  profits). 

8.  Bent  of  premises  for  erection  of  exchange  equipment 

— wayleave  payments — maintenance  and  insurance 
of  plant  until  it  becomes  revenue  earning. 

9.  Contingencies,  except  so  far  as  covered  by  columns 

A  and  C  of  the  agreement 

10.  Interest  during  conatruetion. 

11.  Cost  of  raising  capital. 

A  further  head  of  claim,  viz.,  "Obtaining  sul>scribers' 
agreements"  was  not  mentioned  in  the  document.  But,  as  the 
Postmaster-General  does  not  by  the  agreement  admit,  as 
a  fact,  that  anything  is  due  in  respect  of  any  of  the  11  heads 
—  (he  merely  admits  that  nothing  has  been  included  iu  the 
fundamental  cost  in  respect  of  either  of  those  matters)  — 
the  fact  that  this  12th  head  of  Claim  is  not  mentioned  does 
not  seem  to  be  important  Here  the  agreement  of  the  par- 
ties terminated,  and  a  wide  divergence  of  view  was  presented. 
It  was  unfortunate  that  tliis  agreement  should  not  have 
been  come  to  until  after  the  35th  Day  of  the  hearing,  for  our 
minds  and  the  evidence  had,  during  that  period,  been  largely 
concentrated  upon  the  cost  of  materials,  the  cost  of  freight, 
the  cost  of  tools,  and  of  labor.  The  evidence  on  these  topics 
has  now  liecome,  to  a  large  extent,  immaterial,  and  the  cru- 
cial points  now  in  dispute  have  to  be  picked  out  from  the 
■  mass  of  this  evidence.  However,  we  must  be  tiiankful  that  the 
case  has  been,  to  some  extent,  shortened  and  simplified  by 
this  agreement.  The  percentage  additions  to  be  made  ap- 
pear to  us  to  be  entirely  questions  of  fact  and  not  of  law. 
In  each  case  the  question  lias  to  be  asked,  Is  this  alleged  item 
of  expense  a  necessary  step  in  the  construction  and  estab- 
lishment of  this  piece  of  plant?  If  so,  what  is  the  true 
amount  to  be  added  in  respect  thereof?  These  are  pure 
questions  of  fact,  and. we  have  in  no  case  added  anything 
without  having  first  asked  ourselves  and  answered  these  ques- 
tions. In  this  view  tliia  long  exjiosifion  of  our  award  is  un- 
necessary, but  the  Attorney-General  and  the  Solicitor-Gen- 
eral have  pressed  for  the  deliverj-  of  "a  reasoned  Judgment," 
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and  we  are  anxious  not  to  arrogate  to  ourselTes  any  finality 
that  is  not  imposed  upon  us  by  the  law. 

The  second  question  is,  from  the  nature  of  the  case,  largely 
one  of  business  experience.  The  computation  has,  in  each 
case,  to  be  made  with  due  regard  to  the  allowance  made  for 
other  items  in  the  calculation,  and,  probably,  no  two  minds 
would,  Independently,  arrive,  by  identical  routes,  at  the  same 
final  figure.  The  Company's  case  upon  the  percentages  was 
shaped  in  this  way :  they  professed  to  take  their  own  actual 
experience  of  what  it  bad  cc^t  them  to  perform  the  service, 
and  asked  us  to  infer  that,  as  they  had  been  well  and  eco- 
nomically managed,  and  quite  as  successful  as  the  Postmaster- 
General  in  his  telephonic  service,  it  would  cost  him  or  anyone 
else  at  least  as  much.  The  Postmaster-General,  on  the  other 
hand,  asked  us  to  accept  the  view  that  a  contractor  Would  do 
tbe  work  for  a  percentage  of  20  per  cent,  on  the  cost  of  labor 
alone,  plus  a  profit  of  10  per  cent.  To  this  he  added  5  per 
cent,  for  the  services  of  the  engineer.  The  Company  pur- 
ported to  get  at  what  it  had  cost  them  by  taking  a  period  of 
time  alleged  to  be  typical,  and  by  investigating  this  period  and 
distributing  their  total  expenses,  for  the  particular  service 
during  this  period,  between  maintenance  and  construction 
in  proportion  to  the  time  devoted  to  each  by  their  employees. 
This  gave  the  ratio  which  the  cost  of  the  service  bore  to  tbe 
cost  of  construction  work  executed  during  the  period,  in  the 
form  of  a  percentage;  this  percentage  they  sought  to  add  to 
each  class  of  plant.  The  Solicitor-General  contested  every 
point  in  the  process,  and  some  of  his  criticisms  were  certainly 
very  cogent 

It  is  plain  that  a  percentage  of  cost  of  any  service  obtained 
in  this  way  is  open  to  many  errors,  no  matter  bow  well-in- 
tentioned the  conduct  of  the  investigation  may  have  been. 
The  investigation  was  made  under  the  direction  and  super- 
intendence of  Mr.  Gill,  the  engineer-in-chief  of  the  Company, 
His  evidence  was  as  remarkable  for  the  care  and  ability  lie 
had  brought  to  bear  on  the  inquiry  as  it  was  for  his  fairness 
and  candor  in  tbe  witness-box.  Notwithstanding  this,  his 
■  results  are  not  completely  satisfactory.  This  is  due  chiefly 
to  the  fact  that  the  typical  period  was  one  during  which  con- 
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struction  was  less  than  it  had  been  in  previous  years,  for  the 
Company  was  then  beginning  to  approach  the  termination 
of  its  license,  whereas  the  staff  was  not  materially  dimin- 
ished. This  tended  to  inci*ease  tlie  ratio  which  general 
charges  bore  to  construction.  Again,  the  allotment  of  time 
to  maintenance  and  construction,  respectively,  was  made  by 
his  subordinates  from  their  memories  of  what  had  happenc*! 
in  preceding  montba,  a  method  manifestly  open  to  error. 

Then  this  method  involved  a  comparison  of  constructiua 
by  the  Company  with  construction  by  a  hypothetical  con- 
structor, that  Is,  comparing  piece-meal  construction  witti  con- 
tinuous construction.  This  was  a  favorite  subject  of  attack 
by  the  Solicitor-General.  I  think  he  attributed  too  much 
weight  to  it.  In  the  two  matters  of  preparing  estimates 
and  "ordering"  materials,  it  did  not  undoubtedly  increase 
the  exi)en8e.  In  other  respects  I  do  not  think  it  did,  though, 
of  course,  it  afforded  an  opportunity  for  possible  error  in 
the  apportionment  of  time  between  construction  and  main- 
tenance. This  objection  to  the  Company's  experience  is  in- 
capable of  exact  Dieasurement,  and  in  that  respect  it  re- 
sembles a  claim  put  forward  by  the  Company  to  an  addi- 
tional allowance  called  separate  establishment  charge.  No 
doubt  there  would  be  some  saving  in  the  fact  that  the  Com- 
pany had  regular  work  for  its  sf^flf  in  ordinary  mainten- 
ance. It  could  use  this  staff  and  all  its  facilities  for  con- 
struction whenever  it  was  most  convenient  to  do  so.  This 
would  be  cheaper  than  providing  specially  for  each  piece  of 
construction.  It  is  impossible  to  gauge  with  any  degree  of 
precision.  I  liave  come  to  the  conclusion  that  any  increased 
cost  by  reason  of  "piece-meal  construction"  may  very  well 
be  set  against  the  claim  for  "separate  establishment"  allow- 
ances, as  was  suggested  by  Mr.  Gathorne-Hardy  in  the  course 
of  the  case.  It  does  not  profess  to  be  an  exact  equivalent, 
but  it  is  probably  so  nearly  one  that  each  side  will  think 
it  has  been  hardly  used  by  this  treatment.  Again,  in  ar- 
riving at  the  cost  of  "storing",  it  became  clear  that  Mr.  Gill 
had  not  been  well  served  by  his  local  subordinates,  who  pre- 
pared the  returns  upon  which  he  based  'his  calculation.  , 
These  gentlemen  had  not  fathomed  the  true  meaning  of 
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their  instructions,  and  had,  in  consequence,  undulj  increased 
the  expense  of  storage.  Again,  Mr.  Gill  introduced  his  pc^r- 
centage  additions  into  the  calculation  at  different  stages; 
this  the  Solicitor-General  named  the  "snowball"  fallacy. 

It  is  clear  that,  in  this  way,  any  error  which  might  have 
crept  into  an  earlier  percentage  would  be  magnified  by  the 
subsequent  percentage  upon  such  error.  The  hypothesis 
which  justifies  the  use  of  the  percentage  method  seems  to 
me  to  be  that  the  cost  of  the  service  varies  in  direct  propor- 
tion with  the  cost  of  the  thing  to  which  it  is  applied.  Kx- 
perience  can  alone  tell  one  whether  it  does  so  vary,  and  this 
method  introduces  an  unnecessary  element  of  complexity. 
I  should  have  felt  greater  confidence  in  the  calculations  of 
both  parties  if  the  cost  of  all  services  had  been  taken  at 
the  ratio  which  their  cost  bore  to  labor  and  materials  or 
plant  cost.  This  would  have  been  simpler;  it  would  have 
avoided  many  possible  errors,  and  it  would  have  enabled 
men  of  experience  to  judge  more  easily  the  correctness  or 
otherwise  of  the  percentage.  More  than  one  witness  of  ex- 
perience expressed  this  view. 

The  foregoing  considerations  make  me  feel  that  Mr.  Gill's 
percentages  must  be  reduced.  His  method,  when  they  are 
properly  reduced,  is  satisfactory,  in  that  it  is  based  on 
actual  experience.  The  Postmaster-General's  evidence,  on 
the  other  hand,  is  not  so  satisfactory.  It  is  true  tliat  his 
leading  witness,  Mr.  Snell,  did  not  compare  unfavorably  with 
Mr,  Gill,  but  he  had  been  cramped  by  his  instructions,  and, 
instead  of  being  provided  with  the  firm  foothold  of  expe- 
rience, of  which  the  Post  Office  authorities  had  had  ample, 
if  they  had  chosen  to  use  it,  he  was  supplied  with  con- 
tractors' so-called  "tenders." 

The  method  of  approaching  this  question  by  asking  what 
■woald  a  contractor  do  the  work  for  is  perfectly  sound  if 
you  have  contractors  who  have  experience  of  executing  simi- 
lar contracts,  and  who  are  prepared  to  think  the  whole  mat- 
ter out,  and  justify  their  estimates  by  reference  to  tlieir 
experience.  To  provide  the  telephonic  plant  of  this  Com- 
pany would  be  a  perfectly  unique  experience.  No  contractor 
called  before  us  had  had  any  experience  extending  beyond 
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mere  fragments  of  similar  work.  None  of  those  called  be- 
fore us  succeeded  in  convincing  me  that  he  had  given  any- 
thing like  adequate  coneideration  to  the  matter  in  hand. 
Most  of  them  had  a  rooted  objection  to  producing  the  figures 
resulting  from  carrying  out  any  contract  which  he  had  exe- 
cuted. They  based  their  objection  upon-  the  wish  not  to 
"disclose  their  business,"  but,  inasmuch  as  they  professed  to 
be  telling  us  the  results  of  their  experience,  how  they  pre- 
pared tlieir  estimates,  including  even  their  profits,  I  do  not 
understand  this  delicacy,  for,  if  their  evidence  was  correct, 
the  figures  could  have  given  no  further  information,  and 
could  have  disclosed  no  business  secret. 

If  the  figures,  on  the  other  hand,  would  not  bear  out  the 
evidence,  reluctance  to  produce  them  becomes  intelligible. 
In  simple  work,  like  digging  a  trench,  I  can  understand 
that  the  cost  of  these  charges  would  vary  pretty  regularly 
with  the  cost  of  labor  alone,  but  when  costly  plant  is  being 
put  into  position,  and  when  the  labor,  though  skilled  in  qual- 
ity, is  small  in  amount,  the  evidence  given  by  two  or  three 
witnesses,  that  they  prefer  to  take  the  ratio  to  labor  and 
materials,  seems  to  me  far  sounder.  The  percentage  which 
the  contractors  who  were  called  for  the  Post  Office  spoke  to 
was  a  percentage  of  about  20  per  cent,  on  labor  alone.  This, 
it  was  said,  was  sufficient  to  cover  every  charge,  and  would 
leave  to  be  added  only  10  per  cent  for  contractor's  profit, 
and  5  per  cent,  for  engineering,  or,  as  it  was  subsequently 
called,  "employer's  burden."  This  20  per  cent,  appears  to 
have  been  deduced,  first,  from  an  investigation  in  the  North 
Wales  district  during  11  months  of  1907-1908.  This  was 
the  only  instance  of  the  Post  Office  experience  laid  before 
us  by  the  Postmaster-General.  It  was  explained  that  it  was 
chosen  because  the  Post  Office  happened  to  have  details  of 
cost  for  those  months,  as  they  had  been  made  in  consequeuce 
of  an  "outcry"  in  the  Department  against  the  c<ffit  of  "esti- 
mating" in  that  district.  I  do  not  think  an  investigation 
of  this  sort  and  in  this  district  at  all  a  safe  guide  to  apply 
to  the  Company's  whole  system,  much  of  which  is  in  London 
and  other  populous  places. 

I  am  confirmed  in  this  opinion  by  the  consideration  of  a 
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document,  "W.  S.,  18,"  purporting  to  show  the  important 
character  of  the  work  under  construction  during  the  period; 
this  turned  out,  upon  investigation  of  the  "Works  Orders," 
to  he  a  most  misleading  document,  one  that,  with  ordinary 
care,  should  not  have  heen  laid  before  us.  Again,  the  per- 
centages obtained  from  this  North  Wales  district  were  ob- 
tained by  ignoring  the  services  of  (A)  the  head  office  staffs, 
both  of  engineering  and  administration;  (B)  the  office  and 
office  staff  of  the  district  engineer;  (C)  the  stores  of  the 
inspectors  throughout  the  district.  No  real  justification  of 
this  was  ever  presented  to  us.  The  inadequacy  of  this  per- 
centage was  apparent  in  the  case  of  cables  laid  by  the  Post 
OfBce  for  the  Company  at  Chester  on  the  terms  that  the 
Company  should  pay  a  rent  of  6'/^  per  cent,  upon  the  cost  of 
the  work.  Upon  examination,  it  was  proved  that  this  rent 
showed  a  cost  of  33  per  cent,  above  that  which  the  Post  Office 
was  now  asking  us  to  allow  to  the  Company  for  similar 
plant  Many  explanations  of  this  discrepancy  were  at- 
tempted, but  none  were  satisfactory  to  my  mind. 

I  am  unable  to  adopt  the  percentages  put  forward  by  the 
Post  Office,  and  I  am  driven,  in  these  circumstances,  to  frame 
other  percentages.  In  doing  so,  I  have  endeavored  to  give 
due  weight  to,  and  to  be  guided  by,  the  evidence  given 
throughout  this  long  case.  The  amount  of  these  percent- 
ages is  essentially  a  question  of  fact  in  which  one  must  be 
guided  by  experience  and  a  sense  of  business  touch.  I  have 
given  anxious  thought  to  the  matter  and  have  come  to  con- 
clusions by  means  of  which  I  have  determined  the  amount 
due.  Before  I  state  that  amount  it  is  desirable  that  I  should 
deal  with  those  heads  of  claims  in  respect  of  which  the  Post- 
master-Oeneral  contended  that  no  percentage  allowance 
should  be  made.  The  cost  of  obtaining  subscribers'  agree- 
ments is  an  item  which  has  been  disputed  by  the  Postmaster- 
General,  not  only  as  to  amount  but  also  as  to  its  being  an 
admissible  element  of  cost.  I  confess  I  have  been  very  much 
surprised  at  this,  not  merely  because  it  seems  to  me  to  be 
within  the  principle  of  the  case  allowing  the  expenses  of 
obtaining  Parliamentary  powers  for  a  tramway,  but  also 
because  it  is  plain  that  the  Postmaster-General  has  treated 
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the  transfer  of  the  Company's  system  as  having  the  effect  of 
an  assignment,  by  operation  of  law,  of  these  very  agree- 
ments. So  that  he  takes  up  these  inconsistent  positions : 
As  between  himself  and  the  Company's  subscribers,  he  takes 
all  the  benefits  conferred  by  the  agreements  upon  the  Com- 
pany; but,  as  between  himself  and  the  Company,  he  says, 
I  claim  to  be  entitled  to  refuse  to  pay  you  anything  in  re- 
spect of  the  expense  to  which  you  have  been  put  in  obtaining 
and  entering  into  these  agreements. 

This  does  not  seem  to  be  right,  and  it  would  follow  from 
it  that  an  instrument  in  a  house  vacant  at  midnight  on 
December  the  81st,  1911,  was  as  valuable  and  as  suitable 
to  the  service  of  the  Postmaster-General  a^  one  in  a  house 
the  agi'eement  for  which  continued  and  poured  its  tariff,  or 
rent,  into  his  coffers  without  any  interruption.  It  seems 
to  me  that  the  reasonable  cost  of  obtaining  this  agreement 
is  the  very  lowest  measure  of  the  difference  in  the  value  of 
these  two  instruments.  It  is  the  difference  between  the  bar- 
reu  and  the  fruitful,  which  is  familiar  in  many  cases.  It 
is  quite  true  that  clause  4  expressly  deprives  the  Company 
of  any  allowance  for  past  or  future  profits,  so  that  the  value 
of  the  good  will  of  the  agreement  cannot  be  given,  but  how 
this  can  be  construed  to  exclude  the  bare  cost  of  getting  the 
agreement  and  of  thereby  securing  a  station  in  the  sub- 
scriber's house,  I  fail  to  understand.  The  instruments  and 
their  connections  would  constitute  trespasses  but  for  the 
fact  that  they  were  erected  pursuant  to  these  agreements. 
The  consent  of  the  subscriber  embodied  in  the  agreement 
was  as  necessary  in  order  to  make  the  erection  of  the  instru- 
ment a  lawful  act  as  the  Parliamentary  powers  were  iu 
order  to  legalize  the  breakiug-up  the  surface  of  the  highway 
for  the  purposes  of  a  tramway.  I  am  not  now  dealing  with 
the  quantum  of  cost.  The  evidence  upon  that  subject  is 
scanty,  and  I  think  it  is  to  be  inferred  from  it  that  other 
expenses  have  been  included  in  tlie  Claim  beyond  those 
which  can  be  properly  attributed  to  the  obtaining  of  the 
agreements  in  force  for  the  instruments  m  situ  at  the  date 
of  the  transfer.  Sir  Alfred  Cripps  felt  this,  and  suggested 
that  we  should  allow  one-half  the  amount  claimed.     We 
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muBt  reduce  this  Claim,  and  we  have  done  so.  The  amount 
we  allow,  after  depreciation,  stands,  in  round  figures,  at 
£150,000. 

Next,  it  is  said  that  the  cost  of  raising  the  capital  nec- 
essary to  construct  the  plant  is  not  an  item  to  he  taken  into 
account  in  finding  the  cost  of  its  construction.  This  does 
not  mean  the  cost  of  raising  the  price  to  be  paid  by  the  Post- 
maater-General  under  this  award.  It  means  the  cost  to 
which  anyone  must  be  put  who  attempts  to  construct  this 
plant.  The  method  prescribed  by  the  House  of  Lords  for 
ascertaining  value  is  to  consider  what  it  would  cost  to  con- 
struct the  plant,  that  is,  would,  as  a  fact,  cost. 

The  first  question,  then,  is,  would  it,  in  fact,  cost  any- 
thing to  provide  the  necessary  capital?  The  Company  have 
given  evidence,  by  way  of  example,  that  it  cost  them  4.41 
per  cent  to  raise  Sy^  million  pounds.  No  one  has  given 
evidence  that  it  would  not  cost  anything,  nor  lias  that  propo- 
sition been  put  forward  even  in  argument.  I  know  of  no 
commodity  and  no  service  that  can  be  procured  as  of  right 
for  nothing.  I  am  clear  that,  as  a  fact,  money  cannot  be 
procured  for  nothing.  It  was  further  argued  that  this  item 
of  cost  was  to  be  attributed  or  charged  to  the  business  and 
not  to  the  plant  In  so  far  as  this  argument  excludes  tlie 
cost  of  raising  any  capital  other  tlian  that  required  in  order 
to  construct  the  plant,  I  agree  with  it  We  have  nothing  to 
do  with  the  cost  of  raising  any  capital  otlier  than  the  amount 
which  would  be  necessary  iii  order  to  construct.  If  the  argu- 
ment means  that  even  this  part  of  the  capital  raised  sliould 
be  attributed  to  the  business  and  not  to  the  plant,  I  am  un- 
able to  follow  it.  It  seems  to  be  founded  upon  some  con- 
ventions of  bookkeeping,  proper  in  tlieir  own  sphere,  but 
which  have  no  relation  to  the  problem  under  consideration, 
via.,  what  would  it  cost  to  con.struct  the  plant?  The  cost 
of  getting  the  money  to  pay  for  the  materials,  labor,  etc., 
has  no  nearer  connection  with  the  "business"'  than  the  ma- 
terials and  labor  themselves. 

It  has  been  said  that  it  cannot  be  an  element  adding  to 
the  value  of  the  plant  The  thing  transferred  here  is  the 
plant  in  situ,  and  the  cost  of  construction,  less  depreciation, 
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is  the  method  by  which  the  value  has  to  be  ascertained.  It 
follows  that  every  expense  which  is  necessary  in  order  to 
construct  is  an  element  to  be  considered,  and  it  has  to  be 
considered  because  it  is  necessary  in  the  process  of  construc- 
tion. The  thing  to  be  transferred,  say  a  pole,  must  be  pro- 
cured, transported,  and  erected;  each  of  these  steps  is  nec- 
essary to  the  existence  of  the  pole  in  situ;  each  of  these  steps 
costs  money,  and  raising  this  money  is  itself  an  expense  and 
is  one  as  necessary  to  the  existence  of  the  pole  as  any  of  the 
other  steps. 

This  is  clear  even  in  Uie  case  of  one  pole,  but,  when  the 
money  required  amounts  to  millions,  it  becomes  clearer,  for 
no  one  has  millions  of  pounds  in  his  pocket,  or  even,  I 
suppose,  on  current  account  at  his  bapkers.  The  result  of 
this  is  that  this  cost  stands  out  and  is  seen  clearly.  It  has 
not  become  merged  in  less  conspicuous  matters,  as  it  may  do 
in  illustrations  like  motor  cars  and  pianos  put  to  us  by 
the  Solicitor-General.  The  price  of  these,  as  of  all  things  in 
which  there  is  competitiou,  is  governed  by  the  market  price, 
but  even  this,  if  the  market  is  to  be  stable  and  sound,  mast 
cover  all  the  items  of  expense  necessary  to  production.  It 
is  not  true  to  say  that  this  involves  the  proposition  that  the 
value  of  plant  varies  with  the  credit  of  the  constrnctflr. 
The  cost  to  be  considered  is  the  cost  to  the  hypothetical  con- 
structor who  is  a  person  in  good  credit;  or,  in  other  words, 
what  it  must  cost  any  constructor,  even  the  Postmaster- 
General,  who  has  the  credit  of  the  State  on  which  to  raise 
the  necessary  capital. 

Again,  this  does  not  involve  the  conclusion  that  the  cost 
of  raising  capital  should  be  added  to  the  price  again  if  the 
property  should  be  transferred  a  second  or  a  third  time; 
it  is  an  item  of  value  once  and  once  only,  namely,  on  the 
construction  of  the  plant,  and  it  is  merely  because  it  is  nec- 
essary in  order  to  construct  that  this  item  comes  into  the 
calculation  at  all.  That  it  must  be  included  is  apparent, 
if  it  is  tested  in  a  case  in  which  tlie  sale  takes  place  imme- 
diately upon  the  completion  of  the  construction. 

Assume  the  plant  to  cost  £10,000,000  to  construct,  out 
of  which  £300,000  has  been  properly  and  necessarily  spent 
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in  raising  tlie  capital  required  to  pay  for  its  construction. 
If  tlie  constructor  were  to  receive  tlie  cost  less  this  £300,000, 
he  would  get  £8,700,000  onlj  and  would  lose  £300,000  b; 
the  transaction.  It  makes  jio  difference  whether  the  con- 
structor does  the  work  himself  or  does  it  by  means  of  a 
contractor.  Whoever  raises  the  money  necessary  to  pay  for 
the  materials,  labor,  etc.,  etc.,  is  put  to  the  expense  of  rais- 
ing that  money.  Every  necessary  cost  must  appear  in  value, 
otherwise  no  sane  person  would  ever  knowingly  construct; 
for,  if  it  does  not  appear  in  value,  it  must  result  in  loss, 
and  to  say  it  should  be  relegated  to  loss  is  to  deny  the  prin- 
ciple upon  which  we  are  agreed,  that  value  should  be  ascer- 
tained by  finding  what  it  would  cost  to  construct  the  plant. 
Unless,  then,  it  can  be  affirmed  that  money,  unlike  other 
commodities,  can  be  procured  without  expense,  it  is  clear 
that  this  item  must  be  included  at  its  proper  amouut.  In 
other  words,  we  must  either  refuse  to  follow  the  formula 
approved  by  the  House  of  Lords  and  agreed  to  by  the  parties,- 
or  find,  as  a  fact,  that  money  can  be  procured  for  nothing. 
I  am  not  able  to  adopt  either  of  these  alternatives.  I  think 
a  reasonable  amount  must  be  allowed  under  this  head  of 
Claim.  I  have  cut  this  item  down  to  a  low  figure,  and  the 
amount  stands,  after  depreciation,  at  the  sum  of  £247,189. 

I  come  now  to  deal  with  the  question  of  depreciation. 
It  is  admitted  that  the  figure  for  construction  cost  has  to 
be  depreciated  in  view  of  the  fact  that  the  plant  was  not 
new  at  the  moment  of  transfer,  but  was  of  varying  ages. 
Two  methods  of  depreciation  have  been  put  before  us  and 
two  different  ways  of  regarding  the  life  of  plant.  The  two 
methods  have  been  described  as  the  sinking-fund  method, 
which  lias  been  put  forward  by  the  Company,  and  the 
straight-line  method,  which  has  been  put  forward  by  tlie 
Postmaster-General. 

The  sinking-fund  method  is  based  upon  the  effect  of  com- 
pound interest;  it  takes  the  life  of  the  plant  and  then  as- 
certains the  sum  which,  paid  into  a  sinking  fund  at  com- 
pound interest,  would  replace  the  cost  at  the  end  of  the  life, 
and  it  is  suggested  that  if  the  amount  in  the  sinking  fund 
in  any  year  of  the  life  be  deducted  from  the  cost  of  the  plant. 
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the  remainder  will  give  you  the  value  of  the  plant  at  tliat 
moment  ' 

I  do  not  go  into  the  rate  of  interest;  it  seems  to  be  unnec- 
essary for  my  purpose;  it  is  evident  that,  whatever  the  rate 
of  interest,  tlie  value  of  plant  ascertained  by  this  method 
will  be  much  greater  in  the  earlier  years  of  its  life  than 
in  the  later  years  by  reason  of  the  increasing  rate  of  growth 
of  the  fund  due  to  the  fact  that  it  is  accumulating  at  com- 
pound interest  This  method  may  be,  and  I  think  is,  a 
proper  method  to  adopt  in  a  going  concern,  especially  where 
revenue  is  largely  used  for  capital  purposes.  In  such  a  case 
it  may  be  perfectly  legitimate,  in  estimating  the  value  of 
plant  before  deciding  whether  to  scrap  it  and  substitute 
newer  or  more  powerful  plant,  to  adopt  this  method  of  cal- 
culation in  order  to  see  whether  it  is  economical,  or  even 
profitable,  to  scrap  the  old  plant.  This  seems  to  me  to  be  a 
purely  revenue  question  and  to  have  nothing  to  do  directly 
with  the  value  of  the  plant  as  between  a  vendor  and  a  vendee. 
It  was  admitted  by  the  very  eminent  witnesses  called  for 
the  Company  upon  this  point  that  this  method  had  never, 
in  their  experience,  been  applied  as  between  a  buyer  and  a 
seller,  I  admit  this  method  will  give  you  a  perfectly  correct 
arithmetical  result,  but  it  does  not  take  into  consideration 
those  matters  which  properly  affect  the  miud  of  a  buyer. 
The  prudent  buyer  discounts  every  risk.  The  past  has  liap- 
peued  and  is  certain ;  the  future  is  not  It  is  true  that  we 
have  no  cautious  buyer  to  deal  with  here,  but  we  have  no 
right  to  take  chances  that  he  would  not  We  can  no  more 
look  into  the  future  and  determine  its  events  by  arithmetic 
than  he  could.  It  may  have  a  thousand  vicissitudes  be- 
yond our  ken,  and  we  are  bound  to  have  regard  to  tlie  fact 
that  we  are  engaged  in  a  valuation  between  a  buyer  and 
a  seller.  I  come  to  the  conclusion  therefore,  that  the  Post- 
master-General's method  of  depreciation,  which  is  the  or- 
dinary or  straiglit-line  method.  Is  that  which  should  be  ap- 
plied. In  this  method  the  value  is  reduced  in  the  ratio  which 
the  age  bears  to  the  life  of  the  plant. 

The  next  point  in  dispute  between  the  parties  upon  this 
subject  is  the  mode  of  computing  the  life  of  the  plant.    The 
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Companj  adopts  the  physical  life;  the  Fostmaster-OeDeTal 
rejects  this  and  adopts  a  life  which,  in  the  course  of  this 
case,  has  received  a  great  variet;  of  names.  It  is  a  shorter 
life  than  the  physical,  and  his  witnesses  have  reduced  the 
physical  life  npon  a  variety  of  different  grounds  in  order 
to  arrive  at  it  These  divide  themselves  into  three  main 
classes:  first,  the  probable  growth  of  his  business;  second, 
the  probability  of  its  becoming  desirable  to  substitute  im- 
proved types  of  plant  for  that  which  exists;  thirdly,  defects 
in  particular  pieces  of  plant 

The  Company's  system  includes  a  great  variety  of  plant 
composed  of  quite  different  kinds  of  materials.  It  is  only 
possible  to  arrive  at  the  depreciation  due  to  time  and  use 
of  these  things  by  dividing  them  into  classes,  each  contain- 
ing things  composed  of  substantially  the  same  materials 
and  having  the  same  general  tendency  to  wear  or  decay. 
This  seems  to  me  to  be  the  fundamental  idea  upon  which 
the  value  of  a  thing  is  depreciated  in  proportion  to  the  time 
it  has  been  in  use.  For  the  purposes  of  the  operation  the 
plant  is  proved  or  assumed  to  have  been  properly  maintained 
and  to  be  in  a  proper  condition  to  perform  its  particular  serv- 
ice. Its  physical  life  is  the  period  during  which  it  would, 
if  so  maintained,  continue  to  perform  that  service.  It«  age 
is  the  period  during  which  it  has  already  performed  that 
service  for  the  vendor.  It  is  the  relation  of  age  to  life 
K'hich  justifies  the  application  of  the  straight-line  method 
of  depreciating  the  cost  of  the  article.  To  apply  to  this 
calculation  other  considerations  than  that  of  the  time  during 
which  the  plant  would  continue  properly  to  perform  its 
service  seems  to  me  not  to  be  permissible;  it  involves  a  eon- 
fusion  of  thought.  The  possible,  and  even  probable,  growth 
of  the  Postmaster-General's  telephonic  business  has  no  bear- 
ing upon  the  present  value  of  a  piece  of  the  Company's  plant. 
It  is  a  consideration  which  runs  right  athwart  the  estab- 
lished mode  of  estimating  value,  namely,  by  considering  what 
it  would  cost  the  Postmaster-General  to  erect  that  very  piece 
of  plant  less  depreciation  for  the  user  by  the  Company. 

The  measure  of  the  probable  expansion  of  the  Postmaster- 
General's  business  was  also  unsatisfactory.     It  was  assumed 
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that  it  would  expand  to  the  same  extent  and  at  the  same 
rate  as  the  Company's  business  had  expanded  in  the  past; 
this  assumption  was  not  supported  by  any  evidence  other 
than  that  of  hope  and  expectation. 

The  second  ground,  namely,  that  of  the  probability  of  im- 
proved types  of  plant  being  substituted,  is  open  to  the  same 
kind  of  objections  as  I  have  mentioned  above;  it  is  equally 
uncertain  and  equally  unsuited  to  the  purpose  to  which  it 
is  applied. 

The  third  ground,  that  of  defects  of  particular  plant,  vio- 
lates the  assumption  upon  which  the  calculation  commences. 
It  is  quite  plain,  and  is  admitted,  that  an  allowance  for  all 
proved  defects  must  be  made,  but  it  does  not  come  properly 
into  this  question  of  life  unless  the  defective  plant  is  first 
put  into  a  class  of  its  own.  Thus,  some  cement  blocks  were 
proved  to  be  defective,  and  an  allowance  will  have  to  be 
made  for  these,  but  that  does  not  seem  to  mc  a  good  reason 
for  adopting,  as  the  basis  of  the  whole  calculation,  not  the 
physical  life  of  this  plant,  but  the  so-called  "proper"  or 
"effective"  life. 

The  Solicitor-General  relied  in  his  summing  up  upon  the 
words  in  clause  4  to  the  effe^^  that  the  value  was  to  be  taken 
on  the  31st  December,  1911,  "having  regard  to  its  suitability 
for  the  Postmaster-General's  telephonic  service."  I  have  no 
doubt  that  full  force  and  effect  must  be  given  to  those  words, 
and  I  propose  to  give  it  in  dealing  with  plant  shown  to  be 
defective,  as  also  with  plant  proved  to  be  olisolescent  on  that 
date,  as  was  the  case  with  regard  to  some  exchange  equip- 
ment. I  do  not  think  these  words  can  properly  be  made  to 
change  tlie  ordinary  method  of  depreciating  plant.  The 
witnesses  for  the  Postmaster-General,  in  this  and  other  re- 
spects, seemed  to  aim  at  "getting  the  l)est  of  both  Worlds", 
while  they,  quite  properly,  excluded  business  considerations 
in  augmenting  the  value  of  the  plant,  they  improperly,  as  I 
think,  sought  to  depreciate  its  value  by  having  regard  to  its 
suitability  not  for  the  service  of  the  Postmaster-General  on 
the  31st  December,  1911,  but  to  some  other  and  different 
service,  namely,  his  contemplated  service  at  some  indetermin- 
ate future  period. 
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What  was  the  service  of  the  Postmaster-General  when  he 
took  over  this  plant?  It  was  the  affording  the  means  of 
telephonic  communication  between  the  then  subscribers  to 
the  combined  systems.  It  is  quite  possible  that  some  of  the 
then  existing  plant  might  have  varying  degrees  of  suitability 
to  that  service,  and  evidence  which  showed  that  ought  to 
receive,  and  would  receive,  due  consideration.  To  test  its 
value  and  suitability  by  reference  to  a  different  time  and  a 
different  body  of  subscribers  seems  to  me  neither  consistent 
with  the  words  of  the  clause,  nor  with  the  method  of  valua- 
tion in  which  we  are  engaged,  nor  with  ordinary  principles 
of  justice.  In  these  circumstances,  we  find  ourselves  in  this 
position,  the  general  evidence  given  by  the  Company  of  tlie 
good  condition  of  the  plant  is  met  by  some  instances  of 
defects  in  particular  classes  of  plant.  We  are  satisfied  that 
defects  exist,  but  wfc  have  no  evidence  gauging  tlie  effect 
which  ought  to  be  given  to  these  defects.  Tlie  Post  Office 
witnesses  have  not  discriminated  between  the  effects  of  theii 
several  causes  for  shortening  pliysical  life;  they  lump  tliem 
all  together.  They  have  given  no  evidence  from  whicli  it 
can  be  reasonably  inferred  that  their  estimate  of  growth  is 
correct;  they  take  the  growth  of  the  Company  in  the  past  as 
their  measure.  No  ground  whatever  is  given  for  this,  there 
must  be  a  limit  to  the  capacity  of  every  community  to  pro- 
vide subscribers.  I  am  not  satisfied  that  there  will  be  any 
large  expansion  of  the  combined  systems  unless  rates  are 
lowered,  or  the  service  is  improved.  In  that  event  tlie 
increase  might  become  enormous.  I  do  not  consider  that 
a  ground  for  depreciating  the  value  of  existing  plant.  On 
the  other  hand,  though  I  think  it  is  a  very  unsatisfactory 
method  of  dealing  with  the  defects  and  obsolescence  of  cer- 
tain of  the  plant,  I  have,  in  default  of  any  other  method, 
been  driven  to  reduce  somewhat  the  physical  life  I  should 
have  otherwise  given  to  several  classes  of  the  plant.  In 
this  way  I  have  allowed  for  the  "witlidrawal  of  wayleaves," 
"defective  spare  conduits  in  cement  blocks,"  "defective  spare 
wire,"  "overloaded  poles,"  and  "increased  cost  of  mainten- 
ance of  poles  and  struts  in  the  later  years  of  life,"  "absence 
of  bonding  at  manholes,"  and  "obsolete  exchange  plant  and 
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subscribers'  instruments."  I  have  then  depreciated  the 
value  upon  the  etraight-Iine  metliod  by  reference  to  the 
physical  life  so  reduced. 

The  result  at  which  I  arrive  is  thia  I  find  that  the  con- 
struction value  of  the  plant  under  headings  I.,  II.,  III.  and 
IV.  of  the  Particulars  of  Claim  is  £13,457,016,  and  that  the 
depreciated  value  of  this  plant  is  £10,459,796.  To  this  sum 
is  to  be  added  the  amount  agreed  by  the  Attorney-General 
and  Sir  Alfred  Cripps  as  the  value  of  heads  V.  to  XII.  of 
the  Particulars,  viz.,  the  sum  of  £2,055,468.  Together,  these 
sums  amount  to  £12,515,264,  for  which  sum  judgment  must 
be  entered  for  the  Company. 

It  would  be  superfluous,  if  not  presumptuous,  to  compli- 
ment the  learned  Counsel  engaged  in  this  case  upon  the 
ability  shown  throughout  by  juniors  as  well  as  leaders;  hut 
I  think  I  may  fitly  express  our  appreciation  of  the  unfailing 
courtesy  with  which  our  interpositions  have  tieen  received, 
the  conspicuous  fairness  with  which  the  witnesses  were 
treated,  and  the  good  humor  and  candor  shown  by  Counsel 
towards  one  anotlier.  These  are  no  light  matters  in  a  caw 
involving  such  a  prolonged  struggle  over  complicated  details. 
In  conclusion,  I  must  say  we  are  profoundly  grateful  to  the 
Attorney-Oeneral  and  Sir  Alfred  Cripps  for  their  settlement 
of  the  compensation  cases  and  the  other  matters  which  were 
outstanding  for  our  determination, 
JIr.  Gatiiohne- Hardy  : 

I  have  had  ample  opportunities  of  considering  the  Judg- 
ment just  delivered,  and  as  I  entirely  agree  both  with  the 
conclusions  arrived  at  and  with  the  arguments  on  which 
they  are  based,  I  consider  it  would  be  superfluous  and  un- 
desirable to  deliver  a  reasoned  Judgment  of  my  own.  The 
figures  have  been  arrived  at  after  long  and  careful  consulta- 
tions. 

As  there  is,  unfortunately,  a  difference  of  opinion  between 
my  colleagues  on  the  question  of  tlie  cost  of  raising  capital, 
I  add  that  I  agree  with  flie  learned  Judge  that  it  is  a  proper 
element  to  be  taken  into  consideration  in  determining  the 
value  of  the  plant  by  estimating  what  it  would  and  did  cost 
*o  produce.    It  was  proved  as  a  fact  by  the  evidence  that 
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the  Telephone  Companj'  did  actually  incar  considerable 
expense  under  this  head,  nor  do  I  think  it  would  have  been 
possible  for  anyone  to  have  constructed  the  plant  of  the 
undertaking  without  incurring  similar  expenditure.  I  agree 
that  the  figure  we  have  arrived  at  is  the  lowest  sum  at  which 
it  could  be  done. 
Bib  James  Woodiiousb  : 

The  question  which  we  have  to  determine  in  this  case  is 
what  was  the  value  of  the  plant  of  the  National  Telephone 
Company  at  the  date  it  was  taken  over  by  the  Postmaster- 
General,  namely,  the  31st  of  December,  1911. 

The  basis  of  that  value  was  fixed  by  the  contract  made 
between  the  parties  in  1905,  and  subsequently  approved  and 
ratified,  with  certain  variations,  by  Parliament,  to  be  what 
are  known  as  "tramway  terms"  as  set  forth  in  section  43  of 
the  Tramways  Act,  1870,  whereby  any  allowance  for  past 
or  future  profits,  or  any  compensation  for  compulsory  sale 
is  excluded.  The  contract,  however,  contains  a  stipulation 
that,  in  making  the  valuation,  we  are  "to  have  regard  to 
the  suitability  of  the  plant  for  the  Postmaster-Oenorars 
telephonic  service."  Similar  words  are  not  to  be  found  in 
the  valuation  clause  of  the  Tramway  Acts  and  the  parties 
differ  in  their  views  as  to  the  application  of  them  to  the 
facts  of  this  case,  but  it  will  be  more  convenient  to  consider 
them  hereafter  under  the  head  of  "depreciation"  to  which 
they  more  particularly  relate. 

The  plant  which  has  to  be  valued  is  comprised  under  four 
principal  heads,  namely: — (1)  Underground  plant  consist- 
ing of  (A)  Conduits;  (B)  Cables.  (2)  Overhead  plant  com- 
prising (A)  Poles  and  standards;  (B)  Bare  wire;  and  (C) 
Aerial  cable.  {3)  Exchange  equipments;  and  (4)  Sub- 
scribers' apparatus.  It  is  agreed  that,  following  tlie  prac- 
tice in  tramway  valuations,  the  Court  must  arrive  at  the 
value  by  two  stages,  namely,  first  we  must  ascertain  what  it 
would  cost  to  reconstruct  the  plant  in  situ  as  new  plant, 
and  then  we  must  reiluce  such  cost  to  the  true  value  by 
deducting  the  depreciation  properly  ascertained  having 
regard  to  the  lives  and  ages  of  the  several  portions  of  the 
plant,  and  the  residual  value  (if  any)  of  those  portious  which 
are  scrapped.  i  A.ooglc 
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The  amount  now  claimed  by  the  Company  for  replat-e- 
ment  cost  in  respect  of  the  above-mentioned  plant  is  £18,010,- 
427.  They  assess  the  depreciation  at  £2,237,256,  leaving  a 
net  value  of  £15,773,171.  To  this  they  add  a  claim  of  £521,- 
668  for  obtaining  subscribers'  agreements,  and  thus  bring 
their  total  claim  up  to  £16,294,839. 

The  Post  Office,  on  the  other  hand,  put  their  replacement 
cost  at  £13,056,906,  and  the  depreciation  at  £4,731,326,  leav- 
ing a  net  value  of  £7,325,580.  They  decline  to  recognize  the 
claim  in  respect  of  subscribers'  agreements.  Thus  there  is 
a  difiference  between  the  two  net  values  (including  the  sub- 
scribers' agreements)  of  £8,969,259  or,  in  round  nunil>cr8, 
nearly  £9,000,000. 

Happily,  the  contentions  between  tlie  parties  in  the  earlier 
stages  of  the  case  as  to  the  cost  to  he  assigned  to  materials) 
labor  down  to  the  gang  foreman,  freight,  and  casualty  in- 
surance, about  which  we  accunuilated  volumes  of  evidence 
and  statistics,  have  been  set  at  rest,  by  an  agreement  i^o 
wisely  come  to,  during  the  hearing,  assessing  the  fuiula- 
mental  replacement  cost  of  these  items  under  heads  I.  to  IV, 
of  the  Claim  at  £10,239,345. 

The  difference  in  issue,  therefore,  apart  from  tlie  question 
of  depreciation,  now  left  for  the  determination  of  this  Court, 
refers  to  the  sul)Sidiary  heads  of  the  Claim,  namely,  order- 
ing and  storing  materials;  obtaining  way  leaves;  hx-al 
engineering;  district  and  local  administration;  head  ofBcc 
engineering  and  administration;  contractor's  profits;  rents; 
maintenance  and  insurance  during  construction;  contingen- 
cies; interest  during  construction;  cost  of  raising  capital; 
and  cost  of  obtaining  subscribers'  agreements. 

The  bulk  of  the  foregoing  are  what  are  called  the  loading 
charges.  The  cost  of  them  is  estimated  by  the  Company  at 
£8,292,750,  which  is  a  percentage  of  75.90  on  the  funda- 
mental cost  charges.  The  Post  Office  dispute  that  anything 
is  due  in  respect  of  some  of  tliem,  and  they  allow  only  a  sum 
of  £1,817,561  in  the  aggregate,  in  addition  to  the  fundamental 
cost,  being  17.76  per  cent,  of  such  cost,  making  a  difference 
in  issue  as  to  cost  in  respect  of  thest?  additional  items  of 
£6,475,189,    whilst,    as    before   stated,    owing    to    the    wide 
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divergence  of  view  on  the  subject  of  depreciation,  the  not 
difference  in  values,  about  which  we  have  to  decide,  is  nearly 
9  millions. 

Our  first  duty,  then,  is  to  determine  what  it  would  cost 
to  reconstruct  the  plant  of  the  Company  as  it  stood  on  the 
31st  of  December,  1911,  in  situ  and  ready  for  use  as  a  revenue- 
earning  concern. 

The  parties  approached  the  solution  of  this  problem  by 
different  methods.  The  method  of  the  Company  assumed 
that  the  hypothetical  constructor  would  put  up  the  plant 
himself,  that  is  to  eay,  that  he  would  employ  his  own  staff, 
and  engage  bis  own  labor,  as  they  had  in  fact  done  in  con- 
structing about  nine-tenths  of  their  system.  The  method  of 
the  Post  Office,  on  the  other  hand,  was  based  on  the  sup- 
position that  tlie  constructor  would  employ  a  contractor,  or 
contractors,  to  put  up  the  plant,  and  that  he  would  not 
attempt  to  do  it  himself.  They  framed  all  their  estimates 
and  calculations  on  this  assumption. 

It  becomes  very  important,  in  following  the  arguments 
and  applying  the  evidence,  to  keep  clearly  in  mind  the  broad 
distinction  between  these  two  methods  of  ascertaining  the 
cost,  so  that,  in  making  comparisons  and  balancing  tlie 
results,  we  do  not  allow  the  methods  to  overlap  and  so  get 
into  confusion  by  passing  from  one  to  the  other,  as  some  of 
the  witnesses  did.  It  appears  to  me  that  we  have  to  make 
up  our  minds,  in  the  first  place,  which  of  these  methods  we 
will  adopt  in  order  to  arrive  at  the  more  satisfactory  result, 
and  then  weigh  the  estimates  of  cost  put  before  us,  as 
applied  to  that  method,  having  regard  to  the  evidence  and 
the  criticisms  respecting  them. 

The  contention  of  the  Company  was  (and  I  think  it  is  a 
sound  contention)  that  the  method  by  which  they  had  built 
up  their  system  was  the  most  economical  method  of  con- 
struction and  that  they  were  bound,  therefore,  to  frame 
their  claim  .and  to  estimate  the  reconstruction  cost  on  this 
footing.  They  claimed,  moreover,  in  support  of  their  view, 
that  it  was  the  method  which,  in  practice,  the  Post  Office 
had  adopted  in  the  construction  of  the  bulk  of  their  own  tele- 
phone plant.   They  asserted  that  is  was  the  most  economical 
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method  because  thcj  had  a  large,  experienced,  and  higlilj 
trained  staff  continnously  engaged  both  in  the  work  of  eon- 
strncting  new  plant,  replacing  old  plant,  and  repairing  and 
maintaining  existing  plant,  and  that  cheai>er  and  more 
efflcieat  results  were  obtainable  and  had  been  obtained  in 
thia  way  than  by  employing  contractorR,  because  the  operat- 
ing staff  could  be  employed  on  construction  work  when  their 
time  was  not  required  for  maintenance;  and  vice  versa.  The 
organisation  which  came  under  consideration  in  this  connec- 
tion, therefore,  was  this.  The  Company  had  its  head  ofiBce 
in  Ijondon,  where  the  general  manager  and  chief  engineer 
with  their  administrative  and  supervisory  staff  were  located. 
About  one-fourth  of  the  plant  was  in  the  London  area,  and 
three-fourths  in  the  other  parts  of  the  United  Kingdom. 
The  executive  work  was  organized  outside  Ijondon  under 
district  superintendents  and  local  engineers,  spread  all  over 
the  country,  who  regularly  reported  to  and  received  their 
instructions  from  the  head  office.  The  Company's  system 
with  its  561,356  stations,  had  been  gradually  built  op  during 
the  30  years  of  the  license,  although  the  average  age  of  the 
existing  plant  is  very  much  less.  The  Company  had  no  com- 
pulsory wayleave  jwwers,  such  as  are  possessed  by  tlie  Post 
Office.  All  its  overhead  plant  has  been  constructed  on  the 
basis  of  voluntary  wayleaves,  whilst  its  underground  plant 
largely  depended  on  agreements  with  local  authorities  and 
the  Post  Oflftce.  This  added  enormously  to  its  diflftculties 
and  constituted  a  very  serious  factor  in  arriving  at  a  con- 
clusion as  to  the  more  economical  method  of  construction 
and  the  time  it  would  take.  The  marvel  is  that,  in  the 
face  of  these  difficiilties,  the  Company  succeeded  as  well  as 
they  did. 

The  Crown,  on  the  other  hand,  in  adopting  the  contractor's 
basis,  treated  the  problem  rather  from  the  point  of  view  of 
an  ordinary  engineering  contract.  Whilst  Mr.  Gill,  the 
Company's  engineer,  who  gave  his  evidence  most  fairly,  and 
whose  knowledge  and  experience  and  thorough  grasp  of  all 
the  factors  in  the  problem,  and  his  admirable  candor,  made 
him  a  most  trustworthy  and  reliable  witness,  said  his  view 
was  that  it  would  take  upwards  of  12  years  to  reconstroct 
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the  whole  of  the  plant,  doing  it  most  efficiently  and  eco- 
nomically in  six  divisione  or  centres,  moving  from  area  to 
area  successively,  under  such  an  organization  as  that  of  t)ie 
Company  with  the  same  limited  and  highly  trained  staCf  and 
taking  two  years  for  each  area,  the  Post  Office  advisers 
thought  contractors  could  put  it  up  in  less  than  half  the  time, 
covering,  of  course,  all  the  ground  simultaneously.  No 
point  of  substance,  however,  now  arises  so  far  as  what  is 
left  for  us  to  decide,  on  this  question  of  time,  except  in  «o 
far  as  it  operates  as  an  element  in  considering  the  cost  of 
supervision.  The  Post  Office,  accordingly,  arrived  at  their 
replacement  cost  on  the  view  that,  in  addition  to  the  agreed 
fundamental  cost,  they  must  add  (A)  a  sum  for  contractor's 
supervision  and  administration  which  they  assessed  at  21 
per  cent,  and  increased,  as  the  case  developed,  to  26.5  per 
cent,  on  £2,857,752,  the  agreed  amount  for  labor  down  to 
gang  foreman;  (B)  contractor's  profit,  10  per  cent,  on  the 
contract  price  (except  in  those  cases  where  manufacturers 
did  all  the  work  and  charged  a  profit  on  material),  and  (C) 
the  cost  of  obtaining  wayleaves.  To  this  they  added  5  per 
cent  on  the  contract  price  for  what  they  called  the  fee  of 
the  consulting  engineer,  and  his  staff,  employed  to  prepare 
the  plans  and  specifications,  etc.,  for  the  employer,  and  to 
supervise  the  carrying  out  of  the  work  of  construction  on 
his  behalf.  This,  they  argued,  would  cover  all  the  elements 
of  value  which  had  to  be  estimated. 

In  support  of  their  view  the  Crown  called,  as  their  chief 
expert,  Mr.  Snell,  who  was  many  days  under  examination 
and  cross-examination,  and  although  he  presented  their  case 
with  the  same  fairness  and  painstaking  care  and  ability 
which  was  so  characteristic  of  Mr,  Gill,  he  had  not,  of  course, 
that  experience,  so  invaluable  in  a  case  of  this  kind,  of  con- 
structing telephone  plant  which  Mr.  Gill  possessed.  Tn 
addition  to  Mr.  Snell,  several  manufacturers  who  made 
electric  cables  and  telephone  plant  were  called  on  behalf  of 
the  Postmaster-General  to  testify  as  to  the  amounts  for  which 
the  plant  could  be  constructed,  the  period  which  would  be 
occupied,  and  the  cost  of  the  supervision.  None  of  them  liad 
ever  dealt  with  a  telephone  scheme  of  this  magnitude.     In 
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some  cases  they  produced  teuders  whieh  tliey  had  suppIitHl 
iu  response  to  the  request  of  (he  Postal  Authorities  as  to 
the  prices  which  they  would  charge  for  constructing  some 
portions  of  the  plant;  but  this  evidence  lK>re  so  plainly,  cm 
the  face  of  it,  the  element  of  unreality,  having  regard  to  tlie 
fact  that  the  tenderers  knew  tliey  would  never  be  called  uikhi 
to  carry  out  any  such  tenders,  that  it  robbed  it  of  that  weight 
which  we  iniglit  otiierwise  have  attached  to  it  Indeed,  these 
contractor  witnesses,  eminent  undoubtedly  as  some  of  them 
like  Mr.  Alexander  Sienums  and  otliei-s,  wei-e,  as  manufac- 
turers of  plant,  wlio  also  not  iiifreipiently  contracted  to  lay 
down  aod  did  lay  down  what  they  manufactured,  in  express- 
ing their  ox>inions  as  to  the  estimated  cost  of  construction  and 
supervisl(m  of  tlie  plant  we  are  valuing,  did  not  appear  to 
me  to  have  ade<iuately  considereil  all  the  factors  in  the 
problem  with  that  detailed  care  bestowed  on  it  by  Sir.  Oill 
and  which  was  absolutely  necessary  if  tliey  were  to  outweicrli 
his  evidence. 

I  accept  the  view  so  strongly  emphasized  by  Sir  Alfred 
Cripps,  who  argueil  the  case  for  the  Company  tbroughoiit 
with  conspieious  ability  and  fairness,  that  the  Wat  guide  in 
this  case  to  what  the  plant  wonld  cost  was  what  it  had  cost ; 
but  I  am  far  from  Iieing  satisfied  with  the  way  in  which 
some  items  of  tliat  cost  were  souglit  to  be  established.  The 
contract  of  s;ile  was  made  iu  li>05,  and  tlie  oificers  of  the 
Company,  therefore,  knew  for  five  or  six  years  In-fore  the 
transfer  took  place  that  a  valuation  would  have  to  be  made. 
It  would,  I  should  have  thought,  have  been  a  comparatively 
simple  matter  for  them  to  have  kept  an  accurate  detailed 
record  for  part  of  that  time,  during  which  some  millions 
were  si>ent  on  construction,  of  the  actual  exiienditure  under 
that  head,  the  production  whereof  to  the  Court  and  to  the 
Post  Office  would  have  been  of  the  great<?st  value  and 
assistance.  Instead  of  that,  we  are  asked  to  rely  on  results 
ascertained  aub.sequently  for  varying  periods,  some  of  whieb 
are  made  up  from  memory,  whilst  others  are  based  on 
assumptions  and  the  application  of  percentages  which  are 
oiK'n  to  much  of  the  damaging  criticism  so  cogently  enforced 
by  the  Solicitor-General  in  his  masterly  analysis  of  the  Com- 
pany's figures.    We  have  often  in  this  Court  in  railroad  cases  ^ 
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expressed  our  distrust  of  the  ratio  principle  as  a  formula 
for  arriviug  at  particular  results,  but  ue?er  in  my  experi- 
ence have  we  bad  that  distrust  so  completely  justified  as  by 
the  illimitable  use  made  of  it  in  tins  case.  As  the  Solicitor- 
General  so  truly  argued,  you  have  not  only  to  be  satislied  that 
both  the  top  of  the  fraction  and  the  bottom  of  the  fraction 
are  right,  but  that  there  is  a  real' causal  relation  between 
them;  otherwise,  you  obtain  varying  and  misleading  results. 
On  the  other  band,  the  Post  Office  estimates  of  cost  are 
also  unsatisfactory  when  tested  by  croas-exami  nation, 
because  of  obvious  omissions  and  uiiscalculations  which  leave 
us  without  any  solid  foundation  on  which  to  aiTive  at  a 
conclusion  with  tliat  certitude  and  accuracy  one  would  like 
to  feel. 

Cost  op  Raisino  Capital. 

I  now  pass  to  the  consideration  of  the  items  of  Claim,  and 
I  will  deal  first  with  that  relating  to  the  cost  of  raising 
capital  about  which  1  have  the  misfortune  to  differ  from  my 
colleagues. 

It  raises  a  very  important  jxiint  of  principle,  and  may 
establish  a  precetlent  in  arriving  at  the  statutory  values 
under  the  Tramways  Acts.  With  the  utmost  respect  I  adhere 
to  the  view  which  not  only  I  took,  but  all  the  Members  of 
tlie  Court  took  until  a  late  stage  of  the  bearing,  hence  our 
telling  the  Solicitor-General  at  the  outset  of  his  reply  that 
he  need  not  trouble  to  argue  it.  The  Company  include  as 
part  of  the  cost  of  constructing  their  plant  a  sum  of  £757,6.»7 
for  the  cost  of  raising  capital. 

First,  let  us  see  how  the  Claim  arises.  It  is  shown  on  a 
statistical  table  of  Mr.  Anns",  the  Secretary  of  the  Com-, 
paiiy,  marked  "A.  A.  2."  It  deals  with  the  money  raised 
l»y  the  Company  for  a  period  of  10  years,  namely,  1900- 
1909,  inclusive.  lie  says  in  that  period  the  Company  raised 
capital  to  the  amount  (in  round  luunliers)  of  SMi  millions, 
and  incurred  expenses  in  so  doing  to  the  amount  of  £243.371. 
which  is  a  percentage  of  4.44,  and  he  then  applies  this  per- 
centage to  the  constniction  cost  to  arrive  at  tlie  cost  of  rais- 
ing it  On  an  examination  of  the  figures  in  the  table  it 
will  be  seen  that  this  capital  of  5'/o  millions  was  raised, 
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aa  to  3Y_>  milliont),  in  shares,  and  the  balance  of  2  millions 
in  debenture  stock.  Tlie  expenses  charged  comprise  £85,000 
for  coinnussion;  £85,000  for  brokerage;  £66,000  for  discount; 
£3,750  for  share  capital  registration  duty;  £2,062  for  stamp 
duty;  and  £1,500  for  advertising.  I  merely  note  ia  passing 
that,  had  the  secretarj'  extended  Ms  table  a  little  further 
back,  it  would  apiiear  from  page  249  of  the  blue  book  that 
the  Company  raised  the  money  three  years  earlier,  namely, 
in  1897,  not  at  a  discount,  but  at  a  premium  of  £15  per  cent. 

It  is  also  not  unimportant  to  note  that,  in  his  speech  in 
reply,  Hir  Alfred  Cripps  abandoned  the  items  of  discount 
and  duties,  and  asked  only  Cor  the  allowance  of  the  broker- 
age and  commission,  but  I  fail  to  see  that  there  is  in  principle 
any  distinction  between  these  items  of  expense. 

The  question  is  whether  the  cost  of  raising  the  money 
to  pay  for  the  construction  of  the  plant  can  be  taken  into 
consideration  in  ascertaining  the  value  of  the  plant  What 
we  have  to  do  is  to  ascertain  the  value  of  the  plant.  It  is 
no  part  of  our  duty,  and  it  is  not  within  the  ambit  of  our 
inquiry  to  ascertain  how  the  money  (the  equivalent  of  that 
value)  to  pay  fur  that  plant  shall  be  raised,  whether  in 
stocks  or  shares,  or  otherwise,  or  what  will  be  the  cost  of 
raising  or  obtaining  it.  It  is,  with  great  respect,  in  my 
humble  judgment,  a  wholly  indej)endeut  and  irrelevant  mat- 
ter. For  the  purpose  of  ascertaing  the  statutory  value  of 
a  tramway  under  the  Tramways  Act,  it  has  been  laid  down 
that  the  value  is  what  it  would  cost  the  purchaser  to  con- 
struct it. 

To  find  out  what  it  would  cost  to  construct,  then,  is  one 
of  the  steps  to  ascertain  the  value  of  the  plant.  It  seenis, 
necessarily,  to  follow  that  only  these  expenses  which  bear 
on  the  value  of  the  thing  constructed  can  be  properly  taken 
into  account.  Those  expenses,  forming  the  actual  cost  of  con  ■ 
struction,  having  been  ascertained,  represent  the  value.  That 
value  has  then  to  be  expressed  and  paid  in  the  current  coin 
of  the  realm.  How,  or  where,  that  current  coin  is  obtained, 
or  what  is  paid  for  obtaining  it,  has  nothing  in  the  world  to 
do  with  the  value  of  the  thing  which  is  the  subject  matter 
of  the  payment.     If  it  were  otherwise,  the  cost  of  coostruc- 
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tion,  and,  equally,  tlie  value  of  the  thing  constructed,  would 
differ  according  to  the  financial  standing  of  the  person  who 
constructs.  This  could  not  he  more  pointedly  and  pithily 
expressed  than  in  the  little  dialogue  between  the  learned 
Judge  and  Mr.  Gill,  the  Company's  engineer,  on  the  question 
being  first  raised  on  the  8th  Day  of  the  Proceedings,  at" 
page  241  of  the  Shorthand  Notes,  when  the  Judge  said  to 
Mr.  Gill,  who  was  giving  evidence  on  Uie  point:  "You  see, 
if  what  it  costs  (to  raise  the  money)  becomes  an  element  of 
value  of  the  plant,  then  the  worse  the  credit  of  the  person 
providing  the  plant  the  greater  the  value  of  the  plant,"  to 
which  Mr.  GiU  replied:  "Yes,  I  see  that,  that  is  so."  It 
obviously  must  be  so.  Take  the  case  of  two  persons  who 
construct  the  same  article,  the  actual  amount  expended  iu 
producing  the  article — that  is,  the  cost  of  constructing  it — 
is  identical  in  the  two  cases. 

Now,  assume  in  the  one  case  the  man  who  constructs,  or 
pays  for  the  construction,  has  the  sovereigns  at  his  com- 
mand ready  to  pay  the  amount  which  has  been  expended  in 
construction.  In  the  other  case  the  man  has  not  the  nec- 
essary capital  at  command,  and,  therefore,  let  us  suppose  lie 
obtains  it  by  selling  out  securities  at  a  loss,  or  by  borrow- 
ing it,  and  paying  something  to  procure  the  accommodation. 
In  the  case  of  the  man  who  had  his  money  at  command,  he 
has  constructed  by  merely  sacrificing  interest  on  his  capital 
which  he  has  put  into  the  structure,  and  this  we  have  actu- 
ally allowed  under  another  head  of  the  Claim.  In  the  case 
of  the  man  who  had  not  the  sovereigns  available,  but  lias 
made  a  sacrifice  to  obtain  them,  or  has  incurred  expense, 
more  or  less  considerable,  according  to  his  circumstances 
and  his  credit,  to  borrow  them — then  according  to  the  view 
of  my  colleagues,  that  loss,  or  that  expense,  muRt  be  added 
to  the  cost  of  the  thing  constructed,  and  becomes  an  accretion 
of  its  value.  The  cost,  therefore,  of  the  thing  constructed 
must,  by  hypothesis,  differ  according  to  whether  a  man  has 
to  pay  for  raising  the  money,  or  is  in  a  position  to  find  it 
without  incurring  that  expense.  I  fail  utterly  to  see  how 
this  can  be  right,  when  we  bear  in  mind  that  cost  is  only 
material  as  a  step  to  ascertain  the  value  of  what  is  con- 
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stmcted.  It  is,  in  fact,  making  tlie  value  of  the  thing  cou- 
structed  vary  with  aud  be  dependent  on  the  financial  ability 
ur  credit  of  the  tuustructor. 

Again,  the  oust  of  raising  capital  is  not  the  cost  in  the 
sense  that  the  vendor  is  saving  anything  to  the  buyer,  be- 
cause the  buyer  baa  to  raise  his  capital  when  he  comes  to 
pay  for  what  he  acquires.  Let  me  develop  this  a  little.  The 
Cumpany  in  this  case  say  they  incurred  so  much  in  rain- 
ing the  money  to  pay  for  what  they  constructed,  aud  ther^ 
fore  the  value  must  include  that  cost.  Let  me  assume  that 
auutber  company,  instead  of  the  Pustmaster-Oeneral,  is  the 
purchaser  of  the  undertaking,  and  tliat  the  purchase  price 
at  cost  includes  say  £500,000  as  the  amount  paid  by  the 
vendor  company  for  raising  its  capital  to  pay  for  tbe 
structure.  The  value  of  tbe  thing  constructed  stands  in- 
tbc  books  of  the  purchasing  company,  therefore,  with  tliis 
£500,000  as  part  of  it,  for  which  there  is,  in  fact,  no  actual 
asset  corresponding  to  tbe  item.  Now  the  purchasing  com- 
pany must  also  raise  its  capital  to  pay  tbe  vendor  company 
this  price,  and  tlie  cost  of  raising  this  money  must,  in  turn, 
eiiually  become  to  it  an  element  in  the  value  of  tlie  thing 
bought.  Thus,  in  tbe  case  of  the  second  company,  precisely 
tbe  same  asset  will  stand  in  its  books  enhanced  in  value  by 
tlie  amount  it  spent  on  raising  its  capital,  and  we  have  only 
to  imagine  a  series  of  similar  sales  to  perceive  what  an  enor- 
mous value  this  same  original  asset  will  ultimately  attain. 
This  point,  again,  could  not  be  stated  in  better  or  more  con- 
vincing language  than  that  used  by  the  learned  Judge  in 
answering  Mr.  Gill's  contention,  at  page  244,  when  he  said, 
"the  buyer  has  to  raise  his  capital  also.  According  to  tliat, 
you  see,  if  the  cost  of  raising  tbe  capital  is  an  element  of 
value  in  a  plant,  tbe  second  time  the  plant  changes  bands, 
there  Lave  lieeu  two  costs  of  raising  capital,  and  so  it  would  go 
on  every  time  it  changes  bands.  Tbe  plant  would  be  in- 
creasing in  value  by  reason  of  tlie  cost  of  raising  the  capital 
necessary  to  purchase  it."  That,  in  my  opinion,  is  the  sound 
view,  and  the  only  logical  conclu-sion  from  the  premises  un- 
derlying the  Company's  contention.  I  have  heard  no  argu- 
ment and  can  find  none  which  displaces  it.     It  is  tbe  view 
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taken  by  tlie  only  experienced  men  of  business  who  gave 
evidence  about  it,  viz.,  by  Sir  William  Peat,  the  emiuent 
railway  lawyer  and  manager,  has  had  a  very  large  profes- 
accountant,  and  Sir  George  Gibb,  who,  we  all  know,  as  a 
sional  experience  in  valuations.  I  do  not  see  my  way  to 
regard  this  item  as  one  which  we  can  rightly  include  in  the 
value  to  be  ascertained.  If,  however,  I  am  wrong  in  my 
opinion,  I  have  no  objection  to  tiie  amount  of  £247,189  wliicli 
my  colleagues  allow  for  it 

Obdeeing  and  Storing  Material. 
The  Company  claim  to  include  in  their  cost  the  sum  of 
£468,298  in  respect  of  ordering  and  storing  material  in  con- 
nection with  the  construction  of  the  plant,  comprising  the 
rent  and  rates  of  the  stores,  the  wages  and  expenses  of  the 
Bturekeepers  and  laborers,  and  numerous  other  details  which 
I  need  not  enumerate.  This  Claim  does  not  appear  as  a  figure 
or  a  summation  of  figures  under  tliis  head  in  the  books, 
but  is  arrived  at  as  a  percentage  of  3.597  of  plant  cost  (or 
including  separate  construction  establishment,  4.496).  This 
percentage  is  obtained  in  this  way.  The  general  superin- 
tendent made  an  investigation  in  eight  different  districts 
of  the  country  to  ascertain  what  had  l>een  the  expenditure 
under  this  head  attributable  to  construction  account  for  a 
period  of  12  months,  but  the  same  12  months  was  not  taken 
in  each  district.  The  investigation  covered  periods  extend- 
ing from  Ist  July,  1908,  to  the  30th  June,  1910.  The  district 
officers  kept  their  accounts  of  expenditure,  which  included 
outgoings  and  incomings,  in  district  books,  and  divided  it 
between  construction  and  revenue  in  accordance  with  in- 
structions sent  down  from  time  to  time  from  tlie  head  office 
to  which  they  made  monthly  returns.  The  head  office  kept 
books  in  which  capital  and  revenue  charges  were  separated; 
and  tlie  totals  of  these  monthly  statements  were,  after  mak- 
ing adjustments,  recorded  in  these  books.  The  allocation 
of  the  Oharges  between  construction  and  maintenance  was 
made  in  the  projwrtions  of  the  expenditure  under  these 
heads  for  the  previons  six  months.  As  a  result  of  the  in- 
vestigation made  to  find  out  what  was  the  total  amount 
chargeable  to  construction  for  one  year  during  the  above 
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period,  in  respect  of  ordering  and  restoring,  the  Company 
brouglit  out  the  figure  of  £20^09.  Tliej  then  proceeded  to 
ascertain  the  plant  cost  for  a  like  period  of  one  year.  Tliey 
did  not,  for  this  purpose,  take  one  of  the  ordinary  financial 
years  of  the  Company  extending  from  January  to  December, 
but  a  composite  year  from  July,  1909,  to  June,  1910.  They 
say  this  is  a  typical  year,  and  was  chosen  because  it  was  a 
period  in  which  the  information  was,  at  Uie  time  they  made 
the  ijivestigation,  most  readily  attainable  and  freslrest  in 
the  minds  of  those  who  had  to  depend  on  memory  for  many 
of  the  details. 

The  result  is  to  bring  out  a  figure  of  £592,548,  as  repre- 
senting the  total  plant  cost  for  this  year.  They  then  relate 
the  construction  cost  of  ordering  and  storing  material,  viz., 
£20,509  to  this  sum  of  £592,548,  which  gives  a  percentage  of 
3.461.  They  add  for  use  of  furniture  by  stores  staff,  .136, 
and  for  separate  construction  establishment,  .899,  obtain- 
ing a  tota!  percentage  of  4.496.  This  they  apply  to  the  total 
agreed  plant  cost  (less  casualty  insurance)  of  £10,196,480, 
and  so  make  up  the  cost  of  £468,298.  The  basis  of  this  per- 
centage was  severely  criticized  by  the  Solicitor-General  on 
several  grounds,  and,  particularly,  on  tJie  ground  that  the 
numerator  of  the  fraction  was  too  big  and  the  denominator 
too  little  and  gave  results,  which  were  wholly  untrustworthy 
and  unrepresentative  of  the  real  facts.  The  figure  of  £592.- 
548  for  plant  cost  of  one  year  is  a  very  important  one,  as  it 
constitutes  a  governing  factor  in  the  percentages  on  which 
the  cost  of  "district  and  local  administration^'  charges,  "local 
engineering,"  and  "obtaining  wayleaves"  is  arrived  at.  It 
is  made  up  thus:  the  capital  expenditure  appearing  in  the 
books  for  this  composite  year  is  said  to  be  £474,605.  In  order 
to  arrive  at  the  plant  cost,  adjustments  had  to  be  made  in 
respect  of  entries  in  the  capital  account  for  plant  which 
had  replaced  other  plant  scrapped  or  superseded  in  the  par- 
ticular iieriod,  and  these  amounted  to  £177,455,  bringing  up 
the  total  to  £652,060.  From  this  there  had  to  be  dedacted 
a  percentage  of  15.6  of  total  charges  for  administration  and 
supervision  referable  to  the  construction  account,  amoontinp 
to  £59,512,  and  this  left  the  figure  of  £592,548.     The  capi- 
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tal  expenditure  for  12  montliB  above  mentioned  of  £474,605 
was  strongly  attacked  as  an  unfair  sample  for  arriving  at 
a  proper  percentage,  when  compaired  with  the  average  ex- 
penditure on  construction  account  for  many  years  previously, 
whether  that  average  was  taken  over  a  period  of  six  years, 
which  was  £770,000,  or  11  years,  which  was  £778,000.  Mr. 
Weston,  one  of  the  Company's  accountants,  admitted  it  was 
not  a  fair  average  year.  It  was,  moreover,  the  year  just 
before  the  Company  was  coming  to  the  end  of  its  license, 
and  admittedly  was  what  was  described  as  a  lean  year.  I 
think  a  fairer  way  to  arrive  at  the  plant  cost  would  be  to  have 
regard  to  an  average  capital  expenditure  for  a  year  in  the 
period  corresponding  with  the  average  age  of  the  plant,  and, 
forming  the  best  judgment  I  can  on  the  facts  and  figures  we 
have  before  us,  and  giving  due  weight  to  the  evidence  of 
the  Post  Office  witnesses,  vis.,  Mr,  Williams,  who  made  an 
investigation  into  the  Company's  figures  at  Manchester  and 
Cardiff,  and  Mr.  Sparkes,  who  placed  before  us  calculations 
of  the  Post  Office  cost  of  ordering  and  storing,  I  think 
a  proper  sum  to  allow  for  this  item,  including  use  of  furni- 
ture, but  excluding  separate  establishment  for  reasons  denlt 
with  hereafter,  would  be  £267,759  instead  of  £468,298. 
Local  Engineeking  Supeevision. 

A  sum  of  £1,297,508  is  included  in  the  Claim  as  the  cost 
of  local  engineering  supervision,  attributable  to  construc- 
tion. This  again  is  arrived  at  as  a  percentage  not  in  rela- 
tion to  the  wages  of  the  workmen  supervised  but  of  the  plant 
cost  for  the  period  of  a  composite  year.  This  plant  cost  is 
ascertained  at  £1,044,003,  and  covers  maintenance  as  well 
as  construction.  To  this  amount  for  plant  cost  tlie  Com- 
pany relate  a  sum  of  £89,625,  as  the  ascertained  cost  for 
a  like  period  of  the  engineers'  salaries,  expenses  and  rents, 
for  both  maintenance  and  construction,  because,  it  is  said, 
it  was  impossible  to  make  any  accurate  separation  between 
them.  This  gives  a  percentage  of  about  8y2  per  cent,  {ex- 
clusive of  separate  establishment).  It  involves  the  assump- 
tion, therefore,  that  supervision  bears  substantially  the  same 
ratio  to  plant  cost,  whether  it  is  referable  to  construction 
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or  maintenance.  Personally,  I  am  satisfied  that  this  per- 
centage is  unreliahle.  In  the  first  place,  the  figure  for  plant 
cost  is  Dot  a  fair  or  typical  average  amount  It  is  admitted 
by  the  Company's  witnesses  to  be  an  abnormally  low  fig- 
ure for  a  year's  expenditure  on  plant  cost,  and  this  becomes 
quite  apparent  when  the  figures  are  averaged  over  a  period 
of  years.  It  includes  the  much  discussed  figure  of  £593,000 
for  construction  cost,  which  has  been  dealt  with  already. 
I  think,  moreover,  that  the  ratio  which  maintenance  bears 
to  plant  cost  is  not  the  same  as  that  which  construction 
bears  to  plant  cost.  The  evidence  satisfies  me  that  it  is 
more  costly  to  supervise  maintenance  work  than  construc- 
tion work,  because  tlie  proportion  of  the  labor  supervised 
is  so  much  larger  in  the  former  than  in  the  latter,  though 
wliat  the  exact  proportions  are,  I  am  left  in  much  doubt. 
One  of  the  Company's  witnesses  admitted  that  the  salaries  in 
the  case  of  local  administration  had  been  apportioned  in 
proportion  to  the  wages  expenditure,  on  tlie  ground  that  in 
checking  works  orders  the  wages  were  the  better  test,  as 
"the  material  took  care  of  itself." 

Then,  as  to  the  numerator  of  the  fraction  of  £89,000,  this 
figure  has  no  independent  origin.  It  is  the  result  of  a  spe- 
cial  investigation  in  certain  districts  for  a  specific  period 
as  in  the  case  of  onlering  and  storing  material,  and  the  per- 
centage derived  from  it  lias  been  applied  generally.  It  in- 
cludes, admittedly,  a  large  proportion  of  standing  charges 
which  do  not  vary  in  proportion  with  the  plant  cost  beini! 
high  or  low.  The  amount  is  deduced  from  figures  collected 
in  the  manner  explained,  adjustments  are  made  between 
capital  construction  and  revenue  of  maintenance,  and  the 
result  is  taken  as  a  sample  or  type  for  arriving  at  a  per- 
centage which  is  then  applied  to  tlie  whole.  Of  course  it 
lends  itself  to  numerous  errors.  I  am  satisfied  under  this 
head  the  percentage  is  too  high,  and  making  the  best  cal- 
culation aud  adjustment  we  can,  I  think  tlie  figure  should 
be  £660,732. 

DisTRicr  AND  Local  Administration. 

Then,  again,  with  regard  to  local  administration  for  which 
the  sum  included  in  the  Claim  is  £846,915.    This  figure  has 
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no  sounder  basis  than  the  previous  ones.  It  m  not  a  sum  ap- 
pearing in  the  books,  though  it  is  said  to  be  deduced  from 
the  books  and  records.  It  baa  no  more  independent  ori- 
gin than  the  previous  items.  .  It  is  the  result  of  a  percent- 
age of  which  a  sum  of  £35,611  is  the  numerator  and  the 
aforesaid  figure  of  £592,000  is  tlie  denominator.     The  £35,- 

000  is  said  to  represent  the  total  amount  of  administration 
expenses  for  the  year  1909,  and  is  derived  from  a  special 
detailed  investigation  made  at  Gloucester  which  tlie  gen- 
eral superintendent  said  was  chosen  because  it  was  tlie 
smallest  in  the  list  of  eight  places  to  be  investigated  and  had 
the  fewest  figures  to  be  dealt  with.  The  total  expenses  at 
Gloucester  were  £2,511,  and  the  officials  making  a  division 
of  tbem  according  to  time  occupied,  some  time  subse<|uently, 
between  construction  and  revenue  did  so  from  memory,  and 
allocated  a  proportion  of  each  item  of  expenditure  to  con- 
struction according  to  a  varying  percentage  in  relation  to 
the  wages  spent  which  gave  a  result  at  Gloucester  of  £512. 
Applying  these  percentages  to  all  tlie  other  diHtricts  the  total 
expenditure  came  out  at  £222,525,  and  the  percentage  for 
construction  to  the  above  nametl  figure  of  £35,611  which  cor- 
responds with  the  £512  at  Gloucester.  The  Company's  ac- 
countant says  it  is  an  accurate  figure  with  the  not  unimpor- 
tant qualification  that  it  is  made  up  of  many  assumptions  and 
percentages,  and  based  on  the  analysis  of  time  arrived  at  from 
memory.  It  was,  not  unnaturally,  severely  criticized  on 
this  ground.  Admittedly,  here  too  the  figures  do  not  fluctu- 
ate year  by  year  in  proportion  to  the  amount  of  construction 
charge  which,  in  the  period  chosen,  was  particularly  low. 

1  think  from  any  point  of  view  the  high  percentage  charge 
of  6.170  on  which  this  item  is  based  (excluding  again  the 
separate  establishment  charge)  cannot  be  sustained,  and 
that  the  proper  allowance  to  make  in  respect  of  this  item 
is  £267,759. 

Head  Office  ENfiixEEniNO  and  Administhation. 

We  next  have  to  consider  the  items  of  £667,611  for  head 
oflSce  engineering  and  £781,911  for  head  oifice  administra- 
tion. The  Claim  for  head  office  engineering  as  part  of  the 
construction  cost  admittedly  is  not  what  it  has  cost  the  Com- 
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pany.  It  was  put  forward  as  a  usual  and  over-all  charge 
wbich  the  Company  were  entitled  to  include  for  head  offi4-e 
engineering  supervision,  as  might  be  done  if  the  constructor 
had  employed  a  contractor  and  had  not  done  the  work  bj 
his  own  staff.  The  actual  cost  was  found  by  the  books  to 
amount  to  1,14  per  cent,,  not  by  relating  the  engineering 
cost  to  capital  expenditure,  but  to  the  total  expenditure  of 
the  Company,  whether  on  capital,  revenue,  or  business  man- 
agement. Sir  Alfred  Cripps,  in  summing  up  his  case,  ad- 
mitted that  he  could  not  consistently,  with  the  basis  on 
which  the  Company's  claim  was  framed,  namely,  that  of 
the  employer  doing  the  work,  justify  this  over-all  percentage. 
He  acknowledged  it  would  be  departing  from  the  point  of 
view  from  which  he  wished  the  Court  to  regard  the  Claim, 
and  would  be  stepping  out  of  one  system  into  another,  and 
would  not  be  consistent.    I  entirely  agree  with  this  view. 

Then  with  regard  to  the  head  office  charge  for  administra- 
tion. This,  including  engineering  and  all  the  central-ad- 
ministrative charges  of  general  manager,  and  solicitors  and 
directora,  etc.,  was  worked  out  as  a  percentage  of  5.5.  Here, 
again,  there  was  no  attempt  made  in  allocating  these  ex- 
penses to  distinguish  between  what  was  attributable  to  capi 
tal,  to  revenue,  and  to  business  management.  The  percentage 
was  arrived  at  by  relating  the  expenses  to  the  total  outlay, 
though  I  think  it  is  a  very  strong  assumption  to  make,  that 
in  a  business  of  this  magnitude,  where  the  gross  income  is 
between  3  and  i  millions  a  year,  and  where  the  revenue  ex- 
penditure is  larger  considerably  than  the  capital  expendi- 
ture, and  where  the  salaries  of  the  principal  officers  and 
staff  are  more  than  half  the  administration  expenses,  that 
they  do  not  bear  a  greater  proportion  to  the  business  side 
than  the  constructive  side  of  the  concern. 

Dealing  with  both  these  items  of  head  office  engineering 
and  administration  together,  I  concur  in  the  allowance  of 
£560,806. 

Obtaining  Waylbavbs. 

The  sum  of  £168,179  for  obtaining  wayleaves  is  alleged  by 
the  Post  Office  to  be  very  excessive,  the  Post  Office  figure  in 
contrast  being  £42,000.  The  aggregate  figure  is  again  the 
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result  of  a  percentage  arrived  at  by  relating  a  total  sum 
of  £11,133  as  a  year's  coat  of  the  salaries  and  wages  of  way- 
leave  officers  and  canvassers,  and  including  rents  and  district 
supervision,  to  a  total  plant  cost  of  £810,287.  The  £11,000 
is  ascertained  from  an  investigation  at  Gloucester,  made  as 
previously  mentioned,  and  the  £810,000  includes  the  much 
criticized  figure  of  £592,000  for  construction  cost,  and  £188,- 
000  for  line  repairs,  and  £34,499,  being  50  per  cent,  of  the 
cost  of  removals,  giving  a  percentage,  including  furniture, 
of  1.385  per  cent.,  which  is  applied  to  the  total  plant  cost, 
and  £4,000  is  added  for  stamps.  It  is  obvious  from  what 
has  been  previously  said  as  to  the  £592,000  that  this  result 
cannot  be  regarded  as  a  satisfactory  one.  Both  sides  dis- 
cussed the  item  in  reference  to  the  cost  of  poles.  Tlie  Post 
Office  alleged  that  they  estimated  their  cost  of  wayleave 
rights  as  amounting  to  about  Is.  per  pole,  but  they  recog- 
nized that,  owing  to  the  greater  difficulties  the  Company 
had  to  contend  with,  arising  from  the  absence  of  compulsory 
powers,  the  Company's  cost  would  be  greater  than  theirs, 
and  they  allowed  2s.  per  pole  on  the  number  of  poles,  namely, 
427,527,  whereas,  on  the  same  basis,  the  Company's  claim 
amounts  to  8s.  per  pole.  The  Company,  on  the  other  hand, 
suggested  that  the  wayleaving  should  be  spread  over  not 
only  poles  and  stmts  but  brackets,  spikes  and  stays,  aggre- 
gating 1,115,000.  which  would  reduce  the  average  to  3s.  I 
think,  as  a  result  of  careful  examination  of  all  the  detailed 
figures,  a  sum  of  £100,000  would  be  a  right  amount  to  follow. 

Contractor's  Profits. 
The  sum  of  £1,434,163  is  claimed  under  the  head  of  con- 
tractor's profits,  but  it  is  difficult  to  see  bow  the  Company 
can  possibly,  consistently  with  their  case,  except  in  respect 
of  the  plant  put  up  by  contractors,  include  any  such  amouiit 
in  their  construction  cost.  As  we  have  seen  under  t)ie  head 
of  head  office  engineering,  Sir  Alfred  Cripps  abandoned  the 
over-all  charge  he  had,  in  the  first  instance,  put  forward,  on 
the  ground  that  It  was  inconsistent  with  the  basis  of  the 
employer  doing  the  work  for  himself  on  which  he  framed 
his  case  on  economic  grounds  for  arriving  at  the  construc- 
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tiott  cost  Equally  would  it  be  mconeistent,  as  it  appears 
to  me,  to  include  a  huge  over-all  charge  of  10  per  ceut.  rep- 
resentiug  what  a  contractor  might  be  supposed  to  receive, 
though  there  is  no  evidence  that  a  contractor  ever  did  re- 
ceive such  a  profit  in  a  work  of  this  character,  as  remunera- 
tion for  his  skill,  and  labor,  and  risk,  and  covering,  indeed, 
other  items,  wliich  are  in  the  Company's  particulars  of  cost 
claimed  for  and  allowed  by  us  under  beads  of  claim.  The 
economy  which  is  so  strongly  urged  by  the  Company  as  ac- 
cruing from  the  employer  doiiig  these  works  himself,  in- 
stead of  resorting  to  the  employment  of  ccmtractors,  would 
largely  disappear  if  the  employer  were  to  debit  a  huge  con- 
tractor's profit,  which  he  never  incurred  or  had  to  pay  in 
respect  of  their  construction.  Mr.  Gill  admits  nu  such 
profit  is  to  be  found  as  a  charge  or  item  of  cost  in  the  Com- 
pany's books  in  respect  of  the  works  which  the  Company 
did  for  itself,  just  as  no  such  charge  as  5  per  cent,  for  heail 
office  engineering,  first  put  forward  and  then  abandone<1, 
was  found  in  the  books. 

It  was  urged  by  Sir  Alfred  Cripps  that  to  refuse  any 
allowance  for  this  item  would  be  to  penalize  the  Company 
for  their  economy.  The  same  argument  might  have  been 
applied  to  the  over-all  charge  in  the  case  of  bead  office  en- 
gineering. I  should  certainly  not  desire  to  do  anything  that 
could  be  justly  regardetl  in  the  light  of  penalizing  the  Com- 
pany. There  would  be  no  justification  for  such  an  attitude, 
and  it  would  not  be  in  harmony  with  the  feelings  of  the 
Court,  nor  with  that  fair  and  broad-minded  spirit  in  which 
the  Attorney-General  and  the  Solicitor-General  presented 
the  case  of  the  Crown,  and  manifested  throughout  the  Pro- 
ceedings in  dealing  with  the  Claim.  But  in  weighing  the 
matter,  otie  must  not  overlook  the  reasons  why  we  were  sn 
strongly  pressed  by  the  Company's  Counsel  to  regard  the 
case  from  the  standpoint  of  the  employer  doing  the  work 
himself,  and  in  disregarding  the  opposite  view,  and  in  ac- 
cepting that  view,  the  allowance  which  we  have  made  in  giv- 
ing efi'ect  to  it.  Taking  all  the  facts  into  consideration, 
and  bearing  in  mind  that,  to  a  comparatively  small  extent, 
the  Company  did  employ  contractors,  I  think  £300,000  is  a 
-laBonable  allowance.  ("",^,^,,1/. 
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Contingencies. 

With  regard  to  the  item  of  £296,034  for  contingencies,  I  »lo 
not  aee  how  it  can  he  substantiated.  It  is  calculated  at  2  per 
cent,  on  the  contract  cost.  It  is  no  douht  usual  when  a  con- 
tractor makes  a  tender  to  construct  works  or  plant,  to  in- 
clude in  his  estimate  a  percentage  of  this  character  to  provide 
against  miscalculation  in  quantities,  and  other  elements  of 
uncertainty.  But  we  are  dealing  in  the  ease  put  before  us 
by  the  Company  with  calculations  based  on  what  it  actually 
cost  the  Company  to  do  the  work  for  themselves,  where  all 
the  factors  of  cost  are  ascertained  and  provided  for. 

It  is  clear  by  the  express  terms  of  the  agreement  between 
the  parties  that  the  agreed  green  figures  as  to  fundamental 
cost — the  amount  of  such  cost  for  material  and  labor  in 
columns  A  and  C  has  been  ascertained,  and  whatever  ele- 
ment of  contingency  was  left  open  for  discussion,  could  not 
apply  to  the  figures  in  those  columns,  but  it  is  contended 
it  would  apply  to  the  cost  of  freight  in  column  B.  I  do  not 
see  how  this  can  arise.  If  the  figures  are  ascertained  and 
agreed  for  the  material,  and  the  rates  are  known,  and  the 
freight  is  calculated  thereon,  what  element  of  contingency 
is  there  left  to  be  provided  for,  within  the  description  put 
forward  by  Mr.  Gill,  the  Company's  engineer?  Mr.  Cook, 
the  assistant  engineer,  admitted  that  the  item  could  not  be 
regarded  from  the  point  of  view  of  a  contractor's  percent- 
age, but  said  it  was  intended  to  cover  any  omissions  or  er- 
rors in  the  inventory.  But  the  inventory  is  an  inventory 
checked  by  both  sides,  and  the  particulars  and  quantities 
are  ascertained  and  agreed — so  here,  again,  I  fail  to  see 
the  applicability  of  the  item  proposed  to  be  included  in  the 
cost,  and,  in  my  view,  therefore,  there  is  nothing  to  be  added 
in  respect  of  this  item. 

Interest  dubing  Constbuction. 

The  Solicitor-General  conceded  that  the  item  for  interept 
on  the  instalments  payable  during  construction  was  not  un- 
reasonable in  principle,  and  taking  Mr.  Gill's  two-year  pe- 
riod as  the  basis  of  construction  for  each  area,  one  year's 
interest  was  not  challenged  as  a  fair  allowance;  and  we  ac- 
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cordinglj'  alluw  for  this  and  for  interest  on  working  capital, 
£463,426. 

Cost  of  Obtaining  Subscbibebs'  Agbebments. 

Tlie  item  of  £521,668  for  subscribers'  agreements  was 
stoutlj  challenged  as  a  wholly  untenable  item  of  construction 
cost 

These  are  the  agreements  which  it  has  been  necessary  for 
every  subscriber  to  enter  into  before  the  Company  would  in- 
stal  the  necessary  instrument  in  his  premises.  The  agree- 
ments have,  from  time  to  time,  varied  in  form.  In  some  of 
them  the  Company  bind  themselves  to  put  up  the  required 
plant,  but  all  of  them  contain  the  license  for  the  Compary 
to  enter  the  premises  to  put  up,  and  on  termination,  remove 
the  apparatus.  They  contain  also  provisions  as  to  the  terms 
of  subscription  and  other  conditions  affecting  the  renter's 
obligations.  It  was  argued  that  these  agreements,  and  the 
charges  of  the  canvassers  and  others  in  the  contract  de- 
partment for  obtaining  them,  were  no  part  of  the  construc- 
tion cost,  and  related  solely  to  the  business  side  of  the  ac- 
counts. It  was  admitted,  on  behalf  of  the  Company,  that 
the  Claim  was  over-stated,  and  that  undoubtedly  the  agree- 
ment did  affect  the  business  as  well  as  the  constructive  side 
of  the  concern.  I  am  of  opinion  that,  as  it  would  not  be 
practicable  to  carry  out  the  process  of  construction  without 
an  agreement  in  the  first  instance,  they  stand,  to  the  ex- 
tent to  which  they  relate  to  construction,  in  a  like  category 
to  wayleave  agreements,  and  a  substantial  sum  should  l)e 
allowed  in  respect  of  these  agreements  as  part  of  the  con- 
struction cost,  and  I  think,  after  taking  depreciation  into 
consideration,  £150,000  would  be  a  proper  allowance  to  add 
to  the  net  value  when  ascertained. 

Bents.  Maintenance,  Wayleave  Payments,  and   Insur- 
ance UNTIL  THE  TLANT  BECOMES  REVENUE  EARNING. 

An  item  of  £264,821  is  claimed  for  rent  of  premises,  way- 
leave  payments,  and  insurance  and  maintenance  of  plant 
until  it  becomes  revenue  earning.  This  item  does  not  appear 
to   have   been    seriously   challenged    in    principle,    but   the 
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amount  is  undoubtedly  open  to  serious  question.  The  evi- 
dence in  support  of  tlie  figures  is  very  unsatisfactory.  T!ie 
first  calculations  were  admittedly  quite  erroneous,  and,  on 
carefully  reviewing  the  reduced  figures,  I  am  far  from  sat- 
isfied with  the  evidence  about  them.  Mr.  Cook,  the  assistant 
engineer  who  was  called  to  prove  them,  admitted  they  were 
founded  largely  on  assumptions,  the  result  of  judgmeut, 
and  not  on  any  data  or  calcnlatious  which  could  be  checked. 
With  regard  to  maintenance,  so  far  as  I  follow  the  evidence, 
no  distinction  appears  to  have  been  drawn  between  what 
arises  in  respect  of  works  for  which  contractors  were  re- 
sponsible and  works  for  which  they  were  not  It  is  an  item 
in  respect  of  which  if  we  allow  £200,000  I  am  satisfied  we  are 
making  a  very  liberal  allowance. 

Bbparatb  Establishment. 

In  calculating  their  percentages  the  Company  included 
a  snm  for  what  they  called  separate  establishment  charges. 
This  was  to  represent,  as  I  understand,  economies  which  they 
considered  accrued  to  the  advantage  of  the  construction  ac- 
count from  the  fact  that,  as  Mr.  Gill  pointed  out,  the  Com- 
pany was  practically  combining  two  businesses,  a  large  con- 
struction business  and  a  large  operating  business,  and,  in 
respect  of  stores,  men's  wages,  and  in  other  details,  money 
was  thereby,  he  believed,  saved  which  a  constructor  not  so 
circnmstaneed  would  have  to  incur.  I  share  the  view,  that 
any  economy  accruing  in  this  way  fairly  balanced  by  the  ex- 
tra cost  which,  undoubtedly, -would  arise  from  the  piece-meal 
method  of  construction  involved  in  the  Company's  calcula- 
tions of  cost,  and  which  formed  the  subject  of  so  much 
criticism  on  the  part  of  the  Solicitor-General.  I,  therefore, 
exclude  any  such  claim  from  our  calculations  of  costs. 

The  result,  therefore,  of  the  figures  at  which  I  have  arrived, 
including  the  agreed  fundamental  cost  of  £10,239,345.  is  to 
give  an  estimated  replacement  cost  of  plant  £13,059,827. 

Dbpebciation. 

Having  ascertained  the  replacement  cost,  we  have  next  to 

determine  the  amount  which  shall  be  deducted  from  it  for 

depreciation.    In  order  to  assess  this  we  must  have  regard 
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to  the  lives  of  the  various  portions  of  the  plant,  the  ages  for 
which  they  had  existed  at  the  date  of  transfer,  tlieir  condi- 
tion at  that  date,  the  residual  or  scrap  value,  and,  lastly, 
we  must  find  tlie  right  multiplier  for  calculating  the  de- 
preciation. It  is  in  this  coiineetioii  that  we  have  to  deter- 
mine the  interpretation  which  we  shall  put  on  the  words 
"suitability  of  tlie  plant  for  the  purposes  of  the  Postmaster- 
General's  telephonic  service"  in  the  valuation  clause  of  the 
contract.  It  is  agreed  that  we  have  not,  in  construing  these 
words,  to  deal  with  the  difficulty  which  arose  in  the  pre- 
liminary proceedings  with  regard  to  clause  3  of  the  agree- 
ment, when  it  was  decided  hy  the  Court  of  Appeal  that  "un- 
suitable" was  a  quantitative  as  well  as  a  qualitative  expres- 
sion. Here  the  quantity  of  plant  which  lias  to  be  taken  has 
been  settled  by  an  agreed  inventory,  and  no  question  of 
redundancy  arises.  Suitability  can  only  have  reference, 
therefore,  to  the  fitness  or  condition  of  the  plant.  The  Com- 
pany's Counsel  asserted  that  they  were  entitled  to  ask  the 
Court  under  these  words  to  make  some  addition  to  what  we 
might  otherwise  regard  as  the  value  of  the  plant,  but  I 
do  not  tliink  this  was  tlie  interpretation  which  it  was  in- 
tended should  be  put  upon  them  or  which  they  will  rightly 
bear.  The  Company  admitted  they  had  put  down  no  amount 
in  their  Claim  expressive  of  this  contention.  I  think  the 
words  were  intended  to  qualify  or  limit  what  otherwise  would 
be  the  ascertained  value,  but  the  precise  nature  of  that  lim- 
itation is  a  matter  of  wide  and  serious  divergence  between 
the  parties.  First,  it  arises  in  connection  with  the  life  of  the 
plant.  The  basis  on  which  the  Company  ask  us  to  assess 
the  depreciation  is  to  that  of  its  physical  life  i.  e.,  the 
period  during  wliich  it  would  be  available  for  use  and  could 
be  efficiently  used  if  it  were  not  brought  to  a  termination  by 
some  change  referable  to  economic  considerations  affectiT^g 
the  business. 

The  Post  Office,  on  tlie  other  hand,  contend  that  the  right 
test  is  to  take  the  period  for  which,  under  normal  condi- 
tions, the  plant,  as  teleplione  plant,  would  be  likely  to  re- 
main in  situ,  according  to  the  ordinary  user  of  the  plant, 
under  prudent  business  management.     If  it  had  to  be  re- 
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moved  at  a  period  shorter  than  that  if  its  physical  life  for 
commercial  or  economic  reasons,  this  shorter  life — called 
the  effective  or  projwr  life — it  is  contended,  is  the  ti'uc  stand- 
ard or  test  by  which  its  existence  must  be  measured.  If 
it  was  found  expedient  or  more  economical,  for  example,  to 
take  down  aerial  cables  or  other  overhead  plant  and  put  them 
anderground,  or  if  poles,  thongh  only  half  through  their 
natural  life,  were  removed  to  make  room  for  larger  or 
stouter  poles  which  would  carry  a  larger  number  of  wires 
than  could  be  carried  on  the  poles  removed  or  recovered — 
in  both  of  these  instances,  whilst  the  old  plant  would  have 
been  quite  serviceable  for  the  purposes  originally  intended — 
its  continuance  for  business  reasons  became  economically 
undesirable.  The  fact  that  replacement  changes  must  be 
continually  going  on  is  not  challenged.  It  was  very  forcibly 
put  by  the  late  very  able  manager  of  the  Company  in  his 
evidence  before  the  House  of  Commons  Committee,  when  he 
said,  "Tou  have  constant  changes  going  on  and  in  tlie  re- 
placement of  overhead  systems  by  underground  systems  you 
take  down  plant  long  before  the  life  of  it  is  exhausted.  That 
IB  a  process,"  he  said,  "which  is  going  on  every  day,  and 
I  hope  will  go  on." 

It  was  very  forcibly  urged  by  the  Solicitor-General  that 
these  considerations  were  within  the  purview  of  the  words 
of  the  valuation  clause,  and  that  we  could  only  adequately 
give  effect  to  them  by  the  limitation  of  the  life  of  the  plant 
to  its  practical  or  effective  life  as  exemplified  in  the  way 
I  have  mentioned.  I  do  not  think,  however,  that  it  would 
be  a  right  or  reasonable  interpretation  to  so  construe  the 
words  "suitability  for  the  telephonic  service  of  the  Post- 
master-General" as  to  give  them  this  effect.  It  would  be 
making  the  value  of  the  plant  dependent  on  and  determinable 
by  the  will  and  for  the  future  business  exigencies  of  the 
buyer  whose  governing  factor  would  naturally  be  the  desire 
to  earn,  in  the  most  advantageous  way  he  could,  revenue  in 
respect  of  which  the  seller  would  have  no  voice  or  control 
and  no  interest  whatever.  We  are  precluded  from  takinjj 
into  consideration  all  such  circumstances  to  enhance  the 
price  on  the  part  of  the  vendor,  and  I  think  equally  they 
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must  be  excluded  in  relation  to  the  purchaser.  Plant  which 
has  to  be  renewed  because  its  life  is  shortened  by  the  with- 
drawal of  wayleaves,  or  which  is  rendered  ineffective  by  the 
operations  of  nature  and  causes  beyond  the  control  of  the 
owner,  such  as  electrolysis,  or  which  becomes  obsolescent 
owing  to  scientific  improvements  or  inventions  superseding 
existing  methods,  may,  1  think,  be  properly  considered  and 
allowed  for  under  the  words  in  the  contract 

It  is  true,  as  the  case  has  been  presented  to  us,  it  is  not 
easy  to  quantify  tbe  measure  of  depreciation  which  should  be 
allowed  for  these  causes  which  reasonably  and  properly 
justify  allowance.  It  is  admitted  that  we  can  give  effect 
to  it  by  relation  to  the  physical  life  of  those  portions  of  plant 
where  we  tliinlt  it  is  justly  applicable.  After  much  consid- 
eration, I  have  come  to  the  conclusion  that  we  can  satisfac- 
torily express  this  in  reference  to  the  physical  life  by  mak- 
ing such  qualiScations  and  allowances  as  the  facts  in  evi- 
dence justify,  and  tliis  we  have  endeavored  to  do.  The  next 
important  point  is  by  what  method  is  the  value  to  be  cal- 
culated. Is  it  by  the  "Sinking  Fund"  method  on  the  basis 
of  compound  interest  as  contended  for  by  the  Company,  or 
are  we  to  adopt  what  is  known  as  the  "Straight-line"  method 
in  which  the  value  is  reduced  in  the  ratio  which  age  Iwars 
to  tlie  life  of  the  plant,  which  is  the  basis  of  the  Post  Office. 
I  have  no  hesitation  in  adopting  the  latter.  The  former 
seems  to  me  wholly  inapplicable  to  a  case  between  a  buyer 
and  a  seller,  and  not  one  of  the  Company's  experienced  wit- 
nesses had  ever  known  it  so  applied  in  any  case  of  sale  of  a 
commercial  undertaking.  The  elements  of  constancy  and 
certainty  both  as  to  period  and  income  which  are  essential 
to  the  proper  application  of  the  sinking-fund  method  are 
non-existeiit  in  the  case  under  consideration.  It  may,  no 
doubt,  be  right  as  applied  to  the  case  of  an  annuity  or  the 
valuation  of  a  leasehold  interest,  but  to  apply  a  sinking  fund 
to  depreciate  plant  in  a  commercial  undertaking  involves  too 
great  an  element  of  speculation,  and  would  operate,  if  a 
miscalculation  were  made  as  to  the  length  of  life,  very  un- 
justly in  practice.  No  doubt  it  is  true  that  the  straight-line 
method  also  is  not  frea  from  some  element  of  risk,  but  there  is 
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this  difference,  so  well  exemplified  by  Sir  William  Peat,  that, 
by  that  method,  hoth  parties  would  lose  tlie  same  or  gain  the 
same. 

We  have  taken  the  utmost  pains,  in  dealing  with  the  most 
elaborate  and  complicated  tables  relating  to  the  deprecia- 
tion of  the  plant  under  their  various  heads,  to  work  out  what, 
in  view  of  the  altered  replacement  values  is  the  right 
amount  of  depreciation  to  allow,  and,  after  making  fair  al- 
lowance for  the  matters  we  have  referred  to,  we  have  arrived 
at  the  conclusion  that  tbe  proper  amount  to  allow  for  depre- 
ciation is  £2,997,220. 

The  result,  then,  of  tbe  whole  matter  is  this:  We  find 
replacement  value  to  be  £13,059,827.  Deducting  from  this 
the  sum  of  £2,997,220  for  depreciation,  we  get  a  net  value  of 
£10,062,607.  To  tliis  we  add  the  sum  of  £150,000  in  respect 
of  sobscribers'  agreements,  making  a  total  aggregate  sum  of 
£10,212,607  upon  which  we  are  all  agreed.  To  this  sum 
my  colleagues  add  £247,189  in  respect  of  the  raising  of  capi- 
tal, in  which  I  do  not  concur.  The  value,  therefore,  for  which 
judgment  will  go  is  the  larger  sum  of  £10,459,796. 

The  parties,  some  time  since,  agreed  that  in  respect  of  all 
the  other  various  heads  of  claim,  including  land  and  build- 
ings, etc.,  there  should  be  added  to  tbe  Judgment  of  the 
Court  the  sum  of  £2,055,468,  and,  therefore,  the  final  Judg- 
ment of  this  Court  is  that  the  sum  of  £12,515,264  is  the 
amount  to  be  found  by  the  Postmaster-General  for  the  Com- 
pany, which  includes  the  sums  we  authorized  at  tlte  request 
and  by  consent  of  the  parties  to  be  paid  by  way  of  interim 
payments. 

I  cannot  take  leave  of  this  memorable  case  which  has  oc- 
cupied the  time  and  thought  and  energies  of  the  Court  for 
so  many  months  without  expressing  my  personal  obligations 
to  the  learned  Counsel  on  both  sides,  and  to  the  Solicitors 
who  instructed  them,  for  tbe  able  assistance  which  they  have 
rendered  to  us  and  for  the  ready  and  courteous  way  in  wbicli 
they  always  met  every  request  of  the  Court.  It  has  been  an 
extraordinary  case,  and  only  the  Members  of  the  Tribunal 
who  have  had  to  listen  to  it  and  to  collate,  to  digest,  and  to 
weigh,  the  enormous  mass  of  material  put  before  us,  .cap. 
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adequately  appreciate  the  prodigious  labor,  with  its  accom- 
panying strain  which  must  have  taken  place  behind  the 
scenes  in  compiling  and  putting  it  before  us. 

To  Sir  Alfred  Cripps  and  Mr.  Danckwerts  and  their  co- 
adjutors, as  well  as  to  the  Law  Officers  and  the  other  learned 
Counsel  for  the  Crown,  not  only  we,  but  also  the  parties  to 
the  litigation,  are  greatly  indebted  for  the  great  skill  and 
ability,  as  also  for  the  tact  and  good  feeling  which  they  dis- 
played tliroughout  the  hearing  and  which  enabled  compli- 
cated issues  to  be  narrowed,  and  others,  at  a  great  saving  ol 
expense,  to  be  reduced  to  an  agreement. 

And,  lastly,  only  my  colleague,  Mr,  Gathome-Hardy,  and 
myself  know  how  our  labors  throughout  have  been  lighteneil 
by  having  the  assistance  of  a  Judge  who  has  been  so  patient 
and  considerate  and  so  anxious  to  see  that  nothing  was  left 
undone  to  ensure  that  the  Court  should  arrive  at  a  just  and 
e<|uitable  determination  of  the  case. 
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PART  II. 

COMMISSION  ORDERS,  RULINGS  AND  DECISIONS 
OP  INTEREST  TO  TELEPHONE  AND  TELE- 
GRAPH COMPANIES. 

[t^ote:  Owing  to  lack  of  space,  only  summary  statements  of  many  of  the 
decisions  involving  points  of  interest  are  printed  in  this  LeaHet. — Ed.] 

CALIFORNIA. 

Railroad  Commission. 

In  the  Matteb  op  the  Application  of  thb  California- 
MiCHiOAN  Land  and  Watbb  Company  poe  Pbemission 
TO  Exercise  Franchise  and  fob  Extensions. 

Application  No.  273 — Decision  No.  419. 
Decided  January  23,  1913. 
Approval  of  Same  Rates  as  Those  to  be  Charged  by  Compet- 
ing Utility.  lEd.l 

Amending  clerical  error  in  original  order  and  permitting  intervenor  com- 
pany to  charge  the  same  rales  as  are  proposed  to  be  charged  by  applicant 

B.  J.  Bradner,  for  applicants. 

Edtoin  O.  Crihh,  for  Cribb-Brodek  Light  and  Water  Com- 
pany. 

AMENDED  ORDER. 

LoTBLAND,  Commissioner: 

Whebbas,  The  opinion  and  order*  in  the  above  entitled 
application  was  regularly  issued  on  the  15th  day  of  Jannary, 
1913;  and, 

Whebbas,  A  clerical  error  has  been  discovered  in  the  fifth 
paragraph  of  said  order,  said  clerical  error  appearing  in  the 
flfth  and  sixth  lines  of  said  fifth  paragraph,  a  portion  of  said 
fifth  and  sixth  lines  reading  "three  and  one-fourth  (3^4) 
cents  per  one  hundred  gallons"  when  it  should  have  read 

■Printed  in  Commission  Leaflet  No.  15,  at  page  30R 
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"three  and  oiie-fourtli  (3Vi)  cents  per  one  hundred  cubic 
feet"; 

Now,  therefore,  said  fifth  paragraph  is  hereby  ordered  cor- 
rected and  is  corrected  to  read  as  follows : 

Provided,  that  said  California-Michigan  Land  and  Water 
Company  shall  supply  water  to  the  residents  and  users  of 
said  tract  at  the  rate  of  not  to  exceed  two  dollars  (f2.00)  per 
month  for  ten  thousand  (10^000)  gallons  (one  thonsand 
three  hundred  thirty-three  and  one-third  (1,333  1-3)  cubic 
feet)  and  three  and  one-fourth  (SVi)  cents  per  one  hundred 
(100)  cubic  feet  for  all  water  used  In  excess  of  the  ten  thon- 
sand (10,000)  gallons  per  month;  and, 

Whereas,  The  consumers  of  water  of  the  Cribb-Brodek 
tract  have  expressed  their  satisfaction  with  the  rates  pro- 
posed by  the  California- Micbigau  Land  and  Water  Company 
by  entering  into  contracts  at  such  rates;  and, 

Whebeas,  The  Cribb-Brodek  Light  and  Water  Company 
has  been  charging  said  consumers  a  different  rate,  to  wit; 
less  for  domestic  purposes,  but  considerably  more  for  the 
purposes  of  irrigation,  but  has  now  requested  permission  to 
charge  the  same  rates;  and, 

Whebeas,  The  Commission  believes  that  said  Cribb-Brodek 
Light  and  Water  Company  should  have  the  privilege  of 
cltarging  the  same  rate  as  that  proposed  by  the  California- 
Michigan  Land  and  Water  Company  and  accepted  as  satis- 
factory by  the  water  users, 

Now,  therefore,  it  is  held  that  the  Cribb-Brodek  Light  and 
Water  Company  should  be  permitted  to  charge  the  same 
rate,  and  the  opinion  and  order  in  Application  No.  273"  is 
hereby  supplemented ;  and 

It  is  ordered  that  the  said  Cribb-Brodek  Light  and  Water 
Company  be  permitted  to  charge  rates  not  in  excess  of  those 
proposed  by  the  California-Michigan  Land  and  Water  Com- 
pany. 

The  foregoing  supplemental  and  amended  opinion  and  or- 
der are  hereby  approved  and  ordered  filed  as  the  supplemen- 
tal opinion  and  order  of  the  Bailroad  Commission  of  the 
State  of  California. 

Dated  at  San  Francisco,  California,  this  23d  day  of  Jan- 
uary, 1913. 

•Printed  in  Commtuion  Leaflet  No.  16,  at  page  309. 
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In  thh  Matter  op  the  Appijcation  of  Central  California 

Gas  Company,  for  an  Order  Authorizing  the  Issue 

OP  Phbpbrebd  Stock  op  the  Par  Value  op  Thibty 

Thousand  Dollars  for  the  Purpose  of  Paving  Its  Oh- 

-  oANizATioN  Expenses. 

Application  No.  231— Decisiou  No.  426. 

Decided  Janttary  30,  rp/j. 

Authorization  of  Stock  for  Organization  Expenses — Services  of 

Promoter— Bond  Expense.   (Ed.) 

Held,  with  regard  to  allowance  of  capital  stock  for  promoter's  services 
and  organization  expenses,  such  expenses,  if  honestly  and  wisely  incurred, 
are  as  necessary  to  the  success  of  a  public  utility  and  are  as  properly  sub- 
jects of  capitalization  as  the  cost  of  the  component  parts  of  the  utility's 
physical  plant  or  system,  and  that  the  same  should  be  paid  for  in  cash 
where  possible  at  their  reasonable  value  to  the  utility.  Wherever  possible, 
the  moneys  actually  spent  on  these  items  should  be  ascertained  and  reim- 
bursement made  for  them.  While  it  is  not  always  easy  to  estimate  the  value 
of  a  promoter's  services,  the  inquiry  should  be  made  as  to  the  amount  of 
time  which  he  has  devoted  to  the  organization  of  the  utility  and  to  the 
reasonable  value  of  work  such  as  that  which  he  performed  during  that  time. 
A  public  authority,  in  estimating  the  value  of  such  services,  should  be  liberal 
so  that  men  of  ability  may  be  attracted  to  the  development  of  new  utility 
enterprises  where  needed  for  the  development  of  the  State.  It  may  be  well 
that,  in  addition  to  a  reasonable  compensation  for  the  time  devoted  to  the 
work,  the  promoter  should  be  allowed  an  additional  remuneration  to  com- 
pensate him  for  his  risk  of  failure  and  the  use  of  such  money  as  he  may 
have  invested  in  the  organization  and  promotion  of  the  enlcrprise. 

Held,  with  regard  to  an  item  of  expenditure  made  in  payment  of  fees  for 
obtaining  authorizations  to  the  issue  of  bonds,  such  organization  expense 
cannot  be  allowed  for  the  reason  that  if  tt  were  allowed,  applicant  would 
have  received,  by  so  much  less  than  the  minimum  price  of  80  cents  on  the 
dollar,  for  which  it  was  authori?ed  to  sell  and  has  contracted  to  sell,  most 
of  its  authorized  bonds  and  preferred  stock. 

Lester  Q.  Burnett,  for  applicant. 
REPORT. 

Thelbn,  Commiaaioner: 

This  is  an  application  for  authority  to  issue  6  per  cent. 
preferred  stock  of  the  par  value  of  ^0,000  to  pay  applicant's 
organization  expenses. 

Applicant  was  incorporated  under  the  laws  of  California 
on  January  8,  1912.    Since  that  date  it  has  acquired  the 


544  California  Raii-eoad  Commission. 

property  of  Home  Gaa  Company  of  Porterville  and  of  Con- 
solidated Heat,  Light  and  Power  Compauy,  which  latter  com- 
pany supplies  Visalia  and  Tulare  with  gas.  Applicant  pro- 
poses to  produce  at  its  main  plant  in  Visalia  a  supply  of 
gas  suflScieut  for  Visalia,  Tulare,  Exeter,  Lindsay  and  Por- 
terville, and  the  interrening  territory.  Transmission  lines 
are  to  be  built  between  Visalia,  Exeter,  Lindsay,  and  Porter- 
ville, distribution  systems  are  to  be  constructed  in  Lindsay 
and  Exeter,  improvements  are  to  be  made  to  the  plant  in 
Visalia,  and  additions  are  to  be  made  to  the  distributing 
systems  in  Visalia,  Tulare  and  Porterrille.  Applicant  in- 
tends to  make  service  connections  free  and  to  conduct  an 
active  canvass  for  business  in  the  entire  territory. 

In  pursuance  of  these  purposes,  this  Commission  has  here- 
tofore authorized  the  issue  by  applicant  of  certain  bonds  and 
preferred  stock  of  the  par  value  of  f  6,600  to  citizens  of  Lind- 
say at  par  and  issued  preferred  stock  of  the  par  value  of 
$15,000  to  General  Operating  and  Construction  Company  on 
a  construction  contract  on  which  nothing  has  been  done  or 
will  be  done  by  the  latter  company.  Applicant  also  ^ued 
for  the  same  consideration,  which  has  failed,  its  entire  au- 
thorized issue  of  common  stock,  amounting  to  a  par  value 
of  150,000,  which  stock  has  now  been  made  by  endorsement 
non-transferable  under  an  order  of  this  Commission.  The 
amount  of  bonds  and  preferred  stock  so  authorized  or  issued 
is  as  follows ; 

Prefererd 
Bonds,         Stock. 
Issue  to  General  Operating  and  Construction 

Company    $15,000.00 

Home  Gas  Company  of  Porterville  purchase..     $31,000,00      28,500.00 

Issue  to  citizens  of  Lindsay 6,500.00 

Improvements  at  Porterville 7,000.00       5.300.00 

Transmission  line  Porterville  to  Lindsay 24,000.00      13.800.00 

Transmission  line  Lindsay  to  Exeter 13.000.00       8,300.00 

Distributing  system  in  Lindsay 14,000.00        8.400,00 

Distributing  system  in  Exeter 10,000.00        5,700.00 

Consolidated   Heat,   Light  and   Power  Com- 
pany purchase  119.000.00      75,500.00 

Transmission  line  Exeter  to  Visalia 20.000.00      11,800.00 

■  Improvements  Visalia  and  Tulare 12,000.00       7,400,00 

$250,000,00  $188,200.00 
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Of  said  bonds  and  preferred  stock,  there  were  issued  on 
December  30,  1912,  bonds  of  the  face  value  of  fl50,000  and 
preferred  stock  of  the  par  value  of  fl25,500.  Applicant  avers 
that  it  has  contracted  to  sell  a  total  of  1250^000  face  value 
of  bonds  and  J157,300  par  value  of  its  preferred  capital 
stock,  that  it  is  proceeding  rapidlj  to  install  the  contem- 
plated improvements  and  extensions  and  that  the  consolida- 
tion effected  by  applicant  will  result  in  furnishing  gas  serv- 
ice to  a  largely  increased  territory  and  in  rendering  better 
service  to  the  entire  territory  heretofore  served,  with  a  pos- 
sible ultimate  reduction  in  rates. 

Applicant  now  asks  for  authority  to  issue  its  6  per  cent, 
preferred  stock  in  the  par  value  of  f30,000  to  meet  the  fol- 
lowing organization  and  promotion  expenses: 

Wm.  R.  Staats  &  Co.,  in  re  bond  issue tl.000.00 

Engineers'  fees 2,100.00 

Attorneys'  fees  2,150.00 

Printing,  newspapers  600.00 

Printine,  bonds,  stock  certificates,  trust  deed,  etc 1,876.00 

Trustee's  fees,  Los  Angeles  Trust  and  Savings  Bank 750.00 

Salaries  and  office  expenses,  Dec,  1911-Dee.,  1912 7,200.00 

Railroad  Commission  bond  issue  fees 500.00 

Traveling  expenses  1,.W0.00 

Incorporation  and  miscellaneous  expenses 700.00 

$18,376.00 
Add  for  organization  and  promotion  fees 5,624.00 

$24,000,00 
Preferred  stock  at  80  per  cent 30,000.00 

Applicant  asks  that  this  Commission  recognize  the  issue 
of  preferred  stock  in  the  par  value  of  $15,000  heretofore  is- 
sued to  General  Operating  and  Construction  Company  and 
authorize  the  issue  of  an  additional  ?15,000  of  preferred 
stock.  Applicant  in  its  petition  alleges  that  if  the  order  is 
made  as  prayed  for,  Central  California  Gas  Company  will 
be  charged  with  no  organization  expenses  or  fees  for  services 
rendered  in  connection  with  organization  other  than  those 
hereinbefore  set  forth  and  that  if  additional  organization 
expense  arises  it  shall  be  considered  and  included  in  the 
organization  expenses  and  fees  provided  for  in  the  order. 
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In  connection  with  tbis  application,  this  CommlBsion  di- 
rected Its  department  of  statistics  and  accounts  to  make  a 
careful  examination  into  the  financial  condition  of  appli- 
cant and  particularly  into  the  items  hereinbefore  submitted 
as  organisation  expenses.  Because  of  the  very  unsatisfac- 
tory condition  of  the  bo<dL8  of  applicant's  predecessors,  the 
examination  has  not  been  completed  until  now.  From  this 
examination,  the  following  facts  appear  in  connection  nith 
the  items  submitted  as  organisation  expenses.  The  fee  of 
Win.  R.  Staats  &  Co.  includes  the  services  of  accountants, 
engineers  and  attorneys  in  examining  applicant's  property  in 
connection  with  its  bond  issue.  The  engineers'  fees  are  for 
plans  and  specifications  for  applicant's  proposed  improve- 
ments and  extensions,  valuations  of  the  property  and  appear- 
ances at  hearings  before  this  Commission.  The  attorneys* 
fees  are  for  services  in  connection  with  applicant's  incor- 
poration and  appearances  before  this  Commission.  The 
newspaper  printing  item  covers  principally  printing  of  fran- 
chise applications  before  the  local  ^luthorities  and  also  a 
small  sum  for  the  printing  of  notices  of  hearings  before  this 
Commission.  For  items  totaling  $237.85  no  receipts  were 
produced.  Tlie  item  of  printing  of  bonds,  stock  certificates, 
trust  deeds,  etc.,  should  be  increased  to  fl,952.32.  The  item 
of  trustee's  fee  was  accounted  for  with  tlie  exception  of 
$14.40;  the  chief  elements  of  this  item  are  foes  of  ?500  for 
acceptance  of  trust  and  |100  for  burning  600  bonds.  The 
items  of  $7,200  for  salaries  and  office  expenses  includes  a 
claim  of  C.  S.  S,  Forney,  tlie  promoter,  of  $6,000,  being  a 
salary  of  $500  ]>er  month  for  a  year,  and  items  for  rent, 
stenographer  and  teleplione  for  an  office  in  Los  Angeles. 
The  item  of  $500  fop  Railroad  Commission  fees  was  paid  as 
provided  by  law  for  certificates  authorizing  the  issue  of  se- 
curities. The  item  of  traveling  expenses  was  not  supported 
by  any  vouchers.  It  represents  trips  of  Mr.  Forney  between 
Los  Angeles  and  San  Francisco,  automobile  hire  and  similar 
undefined  expenses.  The  item  for  incorporation  and  miscel- 
laneous expenses  was  accounted  for  with  the  exception  of 
$63.13.  The  item  for  organization  and  promotion  fees  is  an 
estimate  to  balance  and  is  alleged  to  represent  the  promoter's 
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risks,  interest  oa  moneys  advanced  and  kindred  Items.  In 
this  conuectioa  we  would  draw  attention  to  the  fact  that  of 
the  list  of  items  submitted,  only  $3,697.04  seem  to  have  been 
paid. 

The  item  for  bond  expense  can  not  be  allowed  for  the  rea- 
son that  if  it  were  allowed  applicant  would  have  received 
by  so  much  less  than  the  minimum  price  of  80  cents  on  the 
dollar  for  which  it  was  authorized  to  sell  and  has  contracted 
to  sell  most  of  its  authorized  bonds  and  preferred  stock. 

Applicant's  table,  reconstructed  so  as  to  show  items  ac- 
counted for,  and  somewhat  rearranged,  reads  as  follou's : 

Engineers'    fees    $2,100.00 

Attorneys'  fees  2,150.00 

Printing,  newspapers  > 3G2.15 

Printmg,  bonds,  stock  certificates,  trust  deed,  etc J,952.32 

Trustee's  fees  735.60 

Office  eitpenseB,  rent,  slenc^rapher,  telephone 1,200.00 

Railroad  Commission  fees 500.00 

Incorporation  and  miscellaneous  expenses 636.87 

.;  ?9,63B.!M 

C.  S.  S.  Forney's  salary  claim 6,000.00 

C  S.  S.  Forney's  traveling  expenses  claim 1,500.00 

C.  S.  S.  Forney's  organization  and  promotion  claim 5,624.00 

$22,760.94 
The  Commission  has  analyzed  the  revenues  and  expenses 
of  the  companies  which  were  consolidated  into  applicant, 
for  the  year  ending  December  31,  1912,  and  has  taken  into 
consideration  the  possible  development  of  tlie  coming  year, 
to  ascertain  whether  it  may  safely  authorize  the  issue  of  any 
additional  preferred  stock  at  the  present  time.  Wliile  the 
Commission  is  not  certain  that  applicant  will  be  able,  after 
meeting  the  interest  on  its  bonds  and  setting  aside  a  proper 
sum  for  depreciation,  to  pay  6  per  cent,  on  its  preferred 
stock,  issued  and  to  be  issued,  the  Commission  is  of  the 
opinion  that  the  issue  of  the  fl2,.'>00  additional  preferred 
stock  herein  authorize,  with  a  possible  maximum  interest 
requirement  of  $750  per  annum  i\ill  not  affect  the  result 
materially  either  way. 

The  Commission  is  of  the  opinion  that  promotion  and  or- 
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ganization  expenses,  honestly  and  wisely  incurred,  are  as 
necessary  to  the  success  of  a  public  utility  and  are  as  prop- 
erly subjects  of  capitalization  as  the  cost  of  the  component 
parts  of  the  utility's  physical  plant  or  system,  and  that  the 
same  should  be  paid  for,  in  cash,  where  possible,  at  their 
reasonable  value  to  the  utility.  Wherever  possible,  the 
moneys  actually  spent  on  these  items  should  be  ascertained 
and  reimbursement  made  for  them.  While  it  is  not  always 
easy  to  estimate  the  value  of  a  promoter's  services,  inquiry 
should  be  made  as  to  the  amount  of  time  whicli  lie  has  de- 
voted to  the  organization  of  the  iitility  and  to  the  reasonable 
value  of  work  such  as  that  which  he  i)erformcd  during  that 
time.  A  public  authority,  in  estimating  the  value  of  such 
services,  slionld  be  liberal,  so  that  men  of  ability  may  be  at- 
tracted to  the  development  of  new  utility  enterprises  where 
needed  for  the  development  of  the  State.  The  need  for  a 
liberal  policy  in  tliis  regard  is  particularly  apparent  in 
states  like  California,  in  which  there  is  still  a  wide  field  for 
legitimate  new  public  utility  development.  It  may  well  be 
that  in  addition  to  a  i-casonable  compensation  for  the  time 
devoted  to  the  work,  the  promoter  sliould  be  allowed  an  addi- 
tional remuneration  to  compensate  him  for  his  risk  of  failure 
and  the  use  of  such  money  as  he  may  have  invested  in  the 
organization  and  promotion  of  the  enterprise.  In  this,  as  in 
other  respects,  this  Commission  believes  that  the  State  of 
California  should  deal  liberally  with  those  who,  by  the  estab- 
lishment of  utility  enterprises,  are  aiding  in  the  legitimate 
development  of  the  State. 

In  the  case  now  under  consideration,  it  will  be  noted  that 
some  113,124,  or  something  over  one-halt  of  the  total  claimed, 
is  for  the  time  and  traveling  expenses  of  Mr.  Forney,  the  pro- 
moter, and  for  organization  and  promotion  fees,  by  which 
the  applicant  means  the  risk  taken  and  interest  for  the  use 
of  such  moneys  as  have  been  advanced.  After  mature  con- 
sideration, taking  into  consideration  the  total  amount  in- 
volved, the  economic  benefits  which  may  reasonably  he  ex- 
pected to  accrue  from  the  applicant's  operations,  the  develop- 
ment of  new  territory  which  has  not  hitherto  been  supplied 
with  gas  and  the  time  devoted  to  the  enterprise  by  the  pro- 
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moter,  we  have  reached  the  conclusion  that  the  amount  whieh 
may  properly  he  allowed  for  this  item  is  $12,000,  being  |1,000 
per  month  for  the  twelve  months  during  the  organization 
period.  We  shall  also  allow  f363.06  for  items  as  to  which 
expense  was  incurred,  hut  as  to  which  no  receipts  are  on 
hand.  This  vn\l  make  a  total  authorization  of  |22,000.  At 
the  price  of  80  per  cent,  of  par,  at  which  price  applicant  ex- 
pects to  sell  its  preferred  stock,  it  will  take  stock  of  the  par 
value  of  $27,500  to  yield  the  sum  so  authorized.  As  pre- 
ferred stock  of  the  par  value  of  $15,000  has  already  been  is- 
sued to  General  Operating  and  Construction  Company  for 
organization  expenses,  the  additional  amount  which  may  he 
issued  under  this  authorization  will  be  $12,500.  It  will  be 
understood,  of  course,  that  this  application  is  decided  on  its 
own  particular  facts  and  that  the  decision  herein  with  refer- 
ence to  the  amount  allowed  for  organization  and  promotion 
expenses  will  not  be  conclusive  on  the  Commission  in  any 
other  application. 
I  submit  herewith  the  following  form  of  order: 

ORDER. 

Central  California  Gas  Company  having  applied  to  the 
Railroad  Commission  for  the  consent  of  the  Commission  to 
the  issuance  by  said  company  of  its  6  per  cent,  preferred  cap- 
ital stock  to  the  amount  of  $15,000,  par  value,  and  for  an 
approval  of  its  first  issue  of  preferred  stock  in  the  sum  of 
$15,000,  made  prior  to  March  23,  1912,  and  a  hearing  having 
been  duly  held  upon  said  application,  and  the  Commission 
finding  that  the  purposes  for  which  said  stock  is  to  he  issued 
and  approved  are  not  in  whole  or  in  part  reasonably  charge- 
able to  operating  expenses  or  to  income, 

/(  is  hereby  ordered  that  Central  California  Gas  Company 
be  and  the  same  is  hereby  authorized  to  issue  its  6  per  cent, 
preferred  stock  to  the  amount  of  $12,500,  par  value,  and  the 
issue  by  said  company  of  preferred  stock  in  the  par  value  of 
$15,000  heretofore  issued  to  General  Operating  and  Con- 
struction Company  is  hereby  approved,  on  the  following  con- 
ditions and  not  otherwise,  to  wit : 
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1.  Central  California  Gas  Company  ehall  sell  said  pre- 
ferred stock  so  as  to  net  said  company  not  less  than  80  per 
cent,  of  the  par  ralue  thereof. 

2.  The  proceeds  from  the  sale  of  such  stock  shall  be  applied 
only  to  the  following  purposes,  that  is  to  s^y:  for  the  pay- 
ment in  full  of  all  the  expenses  of  organizing  and  promoting 
said  Central  California  Gas  Company,  the  items  of  expendi- 
ture being  set  out  in  the  opinion  which  precedes  this  order. 

3.  Central  California  Gas  Company  shall  henceforth  be 
charged  with  no  organization  or  promotion  expenses  other 
than  those  which  are  to  be  paid  by  the  issue  of  the  stock 
hereby  authorized.  If  additional  opganization  or  promotion 
expenses  arise,  they  shall  be  considered  as  included  in  the 
oi^anization  and  promotion  expenses  and  fees  provided  for 
in  this  order. 

4.  Central  California  Gas  Company  shall  keep  separate, 
true  and  accurate  accounts,  showing  the  receipt  and  appli- 
cation in  detail  of  the  proceeds  of  the  sale  of  capital  stock 
hereby  authorized  to  be  issued,  and, on  or  before  the  twenty- 
fifth  day  of  each  month  the  company  shall  make  verified  re- 
ports to  the  Commission,  stating  the  sale  of  said  capital  stock 
during  the  previous  month,  the  terms  and  conditions  of  sale, 
the  moneys  realized  therefrom  and  the  use  and  application 
of  such  moneys,  all  in  accordance  with  this  Commission's 
General  Order  No.  24,  which,  in  so  far  as  applicable,  is  made 
a  part  of  this  order. 

5.  The  authority  hereby  given  to  issue  such  capital  stock 
shall  apply  only  to  capital  stock  issued  by  Central  California 
Gas  Company  on  or  before  the  thirtieth  day  of  June,  1913. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  thirtieth  day  of 
January,  1913. 
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In  the  Maitbe  of  the  Application  of  Faemers'  Ware- 
house Company  for  an  Order  Authorizing  the  Appli- 
cant TO  Issue  Six  Hundred  and  Sixty-five  Share?  of 
ITS  Capital  Stock  at  Par  and  Confirming  the  Action 
OF  Said  Company  Taken  July  1,  1912,  Purporting  to 
Issue  Said  Stock. 

Application  No.  311 — Deciaion  No.  430. 
Decided  January  30,  1913. 

CotnlMiiatton  of  Private  Business  with  Public  Utility  Business — 
Constructioii  of  Section  52  of  Public  Utilities  Act — Valida- 
tion of  Stock  Issued  for  Private  Business.  [Ed.] 

Applicant  ts  engaged  in  a  business  which  is  partly  public  utility  and  partly 
private.  As  a  merchant,  it  uses  its  free  capital  in  the  buying  of  produce 
which  is  thereafter  sold  at  a  profit,  at  which  time  the  capital  invested  in  such 
produce  is  released  and  again  becomes  available  for  subsequent  similar  in- 
vestments. The  capital  stock  for  which  approval  of  issue  is  sought  was 
actually  issued  July  1,  1912,  without  the  consent  of  the  Commission  and  sold 
at  par  for  cash.  The  proceeds  from  the  sale  are  intact  and  represented 
either  by  cash  on  hand  or  property  which  is  held  for  sale,  and  are  now  de- 
sired to  be  used  in  the  merchandise  part  of  the  business. 

A  strict  construction  of  section  52  of  the  Public  Utilities  Act  would  pre- 
vent a  combination  of  a  private  business  and  a  public  utility  business  under 
one  coTporate  ownership,  for  if  it  is  held  that  compliance  with  the  statute 
only  permits  such  enterprise  to  acquire  nioney  from  stocks  or  bonds  for  the 
public  utility  purposes  contemplated  by  the  statute,  such  construction  will 
make  it  impossible  for  a  private  business  to  be  carried  on.  A  reasonable 
construction  of  the  statute  will  permit,  even  in  the  case  of  bonds,  a 
disposition  of  the  proceeds  of  sales  of  such  bonds  of  companies  such 
as  the  applicant  for  purposes  which  are  not  public  utility  purposes.  The 
utility  portion  pf  the  business  should  not,  of  course,  be  burdened 
with  an  unreasonable  part  of  the  expense  of  the  entire  business,  and 
it  should  likewise  be  atxorded  all  of  the  revenue  which  is  properly  the  result 
of  the  public  utility  business.  If  this  be  done,  so  far  as  stock  issues  are 
concerned  at  least,  it  would  seem  that  the  spirit  of  the  Public  Utilities  Act 
would  not  be  departed  from  by  sanctioning  an  issue  of  stock  such  as  the 
one  here  considered  without  requiring  the  proceeds  of  such  stock  to  be  de- 
voted to  public  utility  purposes. 

Held,  that  the  application  be  granted  and  that  the  proceeds  from  the  sale 
of  the  capital  stock  be  used  in  the  general  business  of  applicant  and  in  ac- 
cord with  any  of  the  purposes  for  which  such  proceeds  may  be  used  under 
the  terms  of  its  articles  of  incorporation,  except  for  public  utility  purposes; 
held,  such  authorization  is  not  to  be  construed  as  meaning  that  when  pro- 
ceeds of  sales  of  stock  of  such  corporations  are  desired  to  be  used  in  the 
public  utility  part  of  the  business,  that  use  of  such  proceeds  is  npt  restricted 
to  the  purposes  set  out  in  the  Public  Utilities  Act 
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George  E.  Farrand,  for  applicant. 
KEl'ORT. 

EsHLEMAN,  Commissioner: 

The  applicant  herein  is  a  corporation  engaged  in  con- 
ducting a  general  warehouse  and  storage  buBinesa,  inchiding 
milling,  cleaning  and  grading,  buying,  selling  and  exchang- 
ing grain,  farm  products  and  other  kinds  of  merchandise. 
It  has  a  warehouse  and  milling  plant  at  Huntington  Beach, 
Sawtelle,  and  Los  Angeles,  and  a  warehouse  and  wharf  at 
Hueneme,  Ventura  County,  California.  Under  the  pro- 
visions of  its  articles  of  incorporation  it  is  empowered  to  per- 
form both  a  public  utility  business  of  wharfinger  and  ware- 
houseman and  a  private  bnainesa  of  grain  and  produce  mer- 
chant. Applicant's  original  articles  of  incorporation  au- 
thorized a  capital  stock  of  $50,000  divided  into  500  shares 
of  the  par  value  of  flOO  each.  On  May  6,  1910,  the  author- 
ized capital  stock  was  increased  to  ?I50,000  divided  into 
1,500  shares  of  the  par  value  of  flOO  each.  All  of  applicant's 
stock  is  common.  Prior  to  the  passage  of  the  Public  Utilities 
Act,  835  shares  were  issued  and  outstanding  for  which  par 
had  been  received. 

Applicant  states  that  on  Jnly  1,  1912,  "and  prior  to  the 
actual  knowledge  by  applicant  that  the  Public  Utilities  Act 
of  California  had  altered  its  right  to  issue  stock  as  thereto- 
fore exorcised  by  it,"  it  issned  the  balance  of  its  capital  stock 
consisling  of  6(15  Kliares.  The  stock  was  pro-rated  among 
the  stockholders  of  record  on  that  date  and  sold  to  them  at 
flOO  per  share,  and  the  company  has  received  in  cash  there- 
for |(16,500.  Applicant  now  asks  that  this  Commission  au- 
thorize it  to  issiie  the  6fi5  shares  of  stock  and  confirm  its'  ac- 
tion taken  on  July  1,  1912,  in  purporting  to  issue  such  stock. 

There  is  no  question  in  my  mind  that  the  transaction  here 
under  consideration  should  ho  approved  by  this  Commission. 
This  enterprise  sold  all  of  its  stock  at  par  and  received  cash 
therefor,  which  was  all  turned  into  the  treasury  of  the  com- 
pany.   The  Commission  centainly  in  the  first  instance  would 
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approve  such  a  proceeding  under  the  facts  herein  stated,  and 
such  being  the  case  there  certainly  would  be  no  warrant  for 
withholding  appi-oval  of  such  an  action  on  the  part  of  the 
company  made  through  mistake,  as  I  am  convinced  was  here 
the  case.  The  prompt  and  voluntary  application  on  the  part 
of  this  company  to  this  Commission  is  additional  evidence 
of  its  good  faith.  The  only  difScultj,  however,  is  in  the  dis- 
position of  the  proceeds,  and  this  is  a  difBcultj  which  will 
he  met  where  we  are  dealing  with  these  hybrid  organizations 
engaged  in  a  business  which  is  partly  public  utility  and 
partly  private.  The  Public  Utilities  Act  (section  526)  pro- 
vides that  a  public  utility  "may  issue  stock  and  stock  certifi- 
cates "  *  •  for  the  following  purposes  and  no  other,  namely, 
for  the  acquisition  of  property,  or  for  the  construction,  com- 
pletion, extension  or  improvement  of  its  facilities,  or  for  the 
improvement  or  maintenance  of  its  service,  or  for  the  dis- 
charge or  lawful  refunding  of  its  obligations,  or  for  the  reim- 
bursement of  moneys  actually  expended  from  income  or  from 
any  other  moneys  in  the  treasury  of  the  public  utility  not 
secured  by  or  obtained  from  the  issue  of  stock  or  stock  cer- 
tificates or  bonds,  notes  or  other  evidences  of  indebtedness 
of  such  public  untility."  This  language  of  the  statute,  of 
course,  has  in  contemplation  a  public  utility  business  and 
has  outlined  the  purposes  for  which  the  proceeds  from  stock 
may  be  used.  In  the  case  before  us,  however,  the  applicant 
in  addition  to  being  a  public  utility  is  a  merchant,  and  as 
such  merchant  uses  its  free  capital  in  the  buying  of  produce 
which  is  thereafter  to  be  sold  at  a  profit,  at  which  time  the 
capital  invested  in  such  produce  will  he  released  and  again 
available  for  subsequent  similar  investments.  Such  has  been 
the  disposition  of  the  $06,500  acquired  from  the  sale  of  the 
capital  stock.  It  has  not  been  permanently  invested  but  is 
now,  according  to  the  testimony  in  the  case,  entirely  intact 
and  represented  either  by  cash  on  hand  or  property  which  is 
held  for  sale. 

A  strict  construction  of  the  section  of  the  Public  Utilities 
Act  here  in  question  would  prevent  a  combination  of  a  pri- 
vate business  and  a  public  utility^  business  under  one  cor- 
porate ownership,  for  if  we  hold  that  compliance  with  the 
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statute  only  permits  such  enterprise  to  acquire  money  from 
stocks  or  bonds  for  tlie  public  utility  purposes  contemplated 
by  the  statute  we,  of  course,  will  make  it  iaipossible  for  a 
private  business  to  be  caried  on.  I  do  not  believe  it  is  neces- 
sary to  go  as  far  as  thi^,  and  that  a  reasonable  construction 
of  the  statute  wilt  permit  even  in  the  case  of  bonds  a  dis- 
position of  the  pi-oceeds  of  sales  of  suck  bonds  of  companies 
such  as  the  applicant,  for  purposes  which  are  not  public 
utility  purposes.  It  is  not,  however,  necessary  to  decide  the 
bond  question  in  this  case,  for  here  we  are  dealing  merely 
with  stocks,  and  the  issue  of  such  stocks  does  not,  of  course, 
ci"eate  a  lien  against  the  property  of  the  coloration  while 
die  issue  of  bonds  may  create  a  lien  upon  all  the  property 
both  public  utility  and  otherwise  of  the  applicant.  The  pri- 
mary purpose  of  the  Public  Utilities  Act  is  to  insure  ade- 
quate service  at  reasonable  rates  by  the  untility.  In  order 
to  bring  about  these  results  it  is  necessary  to  prevent  over- 
capitalization or  over-bonding,  and  likewise  to  prevent  a 
diversion  of  funds  of  the  utility  to  purposes  foreign  to  the 
utility.  If  we  grant  that  a  corporation  organized  for  utility 
and  other  purposes  may  devote  the  proceeds  of  stock  to  that 
part  of  its  business  which  is  not  devoted  to  the  public  utility 
— and  I  do  not  see  how  we  can  escape  this  conclusion — ^it 
immediately  appears  that  great  care  must  be  taken  to  pre- 
vent the  burdening  of  the  utility  business  in  favor  of  the 
private  business  of  the  corporation.  If,  however,  the  prop- 
erty devoted  to  utility  business  can  be  segregated,  as  is  the 
case  here,  when  rates  are  to  be  considered  and  a  determina- 
tion had  of  the  value  of  such  property  for  rate  fixing  pur- 
poses, it  would  seem  that  the  matter  of  financing  of  the  entire 
enterprise  becomes  immaterial  so  long  as  such  financial  op- 
eration does  not  endanger  the  solvency  or  unduly  burden  the 
entire  business.  The  utility  portion  of  the  business  should 
not,  of  course,  be  burdened  with  an  unreasonable  part  of  the 
expense  of  the  entire  business,  and  it  should  likewise  be  ac- 
corded all  of  the  revenue  which  is  properly  the  result  of  the 
public  utility  business.  If  this  be  done,  so  far  as  stock  issues 
are  concerned  atleast,  it  would  seem  that  the  spirit  of  the 
Public  Utilities  Act  would  not  be  departed  from  by  sanction- 


Appl.  of  Faemers'  Waeeiiousb  Co.  555 

ing  an  issue  of  stock  such  as  tbe  one  here  considered  without 
requiring  the  proceeds  of  such  stock  to  be  devoted  to  public 
utility  purposes:  As  I  have  ali'ead;^  said,  if  this  may  not  be 
done  theu  these  joint  euterprises  can  not  continue  to  operate, 
which  latter  result  in  some  cases  might  be  desirable,  but  in 
many  is  not,  for  many  small  utilities  operate  advantageously 
in  conjunction  with  other  kinds  of  business,  the  same  facili- 
ties and  the  same  employees  being  used  jointly  and  so  more 
economically  for  the  two  kinds  of  business.  Of  courae,  in 
authorizing  this  actiou  by  this  corporation  and  holding  that 
such  a  utility  may  devote  the  proceeds  of  stocks  to  that  por- 
tion of  its  business  that  is  not  a  utility,  we  should  not  be 
understood  as  holding  that  when  proceeds  ot  sales  of  stock 
of  such  corporations  arc  desired  to  be  used  in  the  public 
utility  part  of  the  business  that  use  of  such  proceeds  is  not 
restricted  to  the  purposes  set  out  in  the  Public  Utilities  Act. 
If,  in  the  present  case,  this  applicant  should  desire  to  devote 
any  of  the  proceeds  of  this  stock  issue  to  purely  public  utility 
purposes,  this  CommissiOQ  would  be  required  under  the  law, 
to  restrict  such  proceeds  to  the  purposes  set  out  in  the  Public 
Utilities  Act.  I,  therefore,  recommend  that  the  application 
be  granted  and  that  the  disposition  of  the  proceeds  as  herein 
outlined  be  approved. 

In  this  particular  case  the  applicant  has  signified  its  in- 
tention of  dividing  its  business  so  as  to  operate  the  utility 
business  separately.  We  believe  that  such  a  plan  is  desirable, 
particularly  where  the  utility  feature  of  the  business  is  of 
sufficient  magnitude  to  allow  it  to  be  carried  on  as  a  separate 
business  without  excessive  cost  of  operation. 

When  the  plan  of  reorganization  is  presented  to  this  Com- 
mission, the  affairs  of  the  company  should  be  scrutinized  to 
the  end  that  the  utility  business  shall  not  be  burdened  for  the 
benefit  of  the  private  business. 

I  submit  the  following  form  or  order: 

ORDER. 

Farmers'  Warehouse  Company  having  applied  to  this  Com- 
mission for  an  order  authorizing  it  to  issue  665  shares  of  its 
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capital  stock,  said  stock  to  be  sold  at  par  in  accordance  with 
arrangemente  heretofore  perfected  in  a  purported  issue  of 
said  stock,  and  a  hearing  having  been  held,  and  being  full; 
advised  in  the  premises. 

/(  is  hereby  ordered  that  applicant  be  permitted  to  issue 
665  shares  of  its  capital  stock  and  to  sell  the  same  at  par,  the 
proceeds  thereof  to  be  used  in  the  general  business  of  said 
applicant  and  in  accord  with  any  of  the  purposes  for  which 
such  proceeds  may  be  used  under  the  terms  of  the  articles 
of  incorporation  of  said  applicant  except  for  public  utility 
purposes. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  thirtieth  day  of 
January,  1913. 


In  the  Matteh  of  the  Application  oe  A.Rhowhead  Rbser- 
voiE  AND  Power  Company  fob  an  Oedbh  Authorizing 
THE  Issue  of  Four  Million  Dollars  Bonds. 

Application  No.  218 — Decision  Ko.  438. 
Decided  February  4,  igij. 

Autliorization  of  Bonds  Refused — Value  of  Security  Depend- 
ent  Upon  Disputed  Title.  (Bd.l 

Applicant  asks  approval  to  the  issue  of  bonds  and  to  the  use  of  the  pro- 
ceeds thereof  in  complclitig  the  development  and  construction  of  a  water 
system.  Suits  are  now  pending  in  the  courts  attacking  the  claims  of  appli- 
cant herein  to  the  water  of  the  Mojave  River,  said  water  being  embraced 
within  applicant's  development  scheme.  Held,  If  said  suits  be  determined 
adversely  to  apphcant  such  determination  will  destroy  the  usefulness  of 
its  property.  Under  such  circumstances,  the  Commission  would  rot  be 
justified  in  authoriiing  the  issue  of  securities  which  will  be  a  lien  upon 
properly  of  a  corporation  which  property  may  or  may  not  have  value,  de- 
pendent upon  the  determination  of  another  tribunal.  Application  dented 
without  prejudice.* 

"Syllabus  prepared  by  the  Commission. 
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In  the  Mattbe  op  the  Application  op  United  Railboads 
OP  San  Fbancisco  foe  Permission  to  Issue  and  Sell 
Two  Million  Thbee  Hundred  and  Fibty  Thousand 
Dollars  Six  Peb  Cent.  Five- Year  Notes,  the  Pboceeds 
PEOM  THE  Sale  op  Which  Abb  to  Be  Applied  Toward 
the  Payment  and  Discharge  of  Thbee  Million  Dol- 
lars OF  THE  Six  Per  Cent  Bonds  op  the  Market 
Street  Cable  Railway  Company  and  Three  Hundred 
and  Fifty  Thousand  Dollars  of  the  Six  Per  Cent 
Bonds  of  the  Park  and  Cliff  House  Railway  Com- 
pany^ Both  Bond  Issues  Maturing  January  1,  1913. 

Application  No.  283— Decision  No.  439. 
Decided  February  4,  1913. 

Authorization  of  Note  Issue  Refusal — Financial  Mismanage- 
ment by  Applicant — Protection  of  Security  Holders — Ex- 
amination of  Applicant's  Booln.  (Ed.| 

Applicant  asks  for  an  order  permitting  it  to  issue  and  sell  at  95  per  cent, 
iive-year  6  per  cent,  promissory  notes  in  the  amount  of  $2,350,000,  and  to  use 
the  proceeds,  together  with  applicant's  sinking  fund,  stated  to  amount  to  $1,- 
200,000,  to  pay  off  13,000.000  face  value  of  Market  Street  Cable  Railway 
Company  bonds  and  (350,000  face  value  of  Park  and  Cliff  House  Railway 
Company  bonds,  said  promissory  notes  to  be  secured  by  pledge  of  $2,150,000 
face  value  of  Market  Street  Railway  Company  bonds.  Authority  is  asked 
in  Application  No.  284  for  approval  of  issue  of  said  bonds  as  collateral. 
The  proceedings  in  these  two  applications  were  consolidated.  Applicant 
failed  to  produce  its  books  as  required,  but,  in  lieu  thereof,  offered  state- 
ments made  by  auditors,  which  statements  were  alleged  to  have  been  com- 
piled from  the  books,  but  which  consisted  of  totals  only  and  gave  no  details 
of  how  the  totals  were  secured. 

The  Commission,  through  its  auditing  department,  carefully  examined 
the  partial  information  furnished  by  applicant  and  not  including  the  original 
books  prior  to  the  year  1913,  and  from  such  examination  reached  the  fol- 
lowing conclusions  with  reference  to  applicant's  financial  condition  as  bear- 
ing on  this  application : 

1.  That  the  provisions  of  applicant's  trust  deeds  with  reference  to  the 
establishment  of  sinking  fund  reserves  have  not  been  complied  with, 

2.  That  the  United  Railroads  has  exchanged  with  its  owners  their  own 
promises  to  pay  and  has  set  them  up  in  an  account  as  sinking  fund  invest- 

3.  That  a  fictitious  surplus  or  profit  and  loss  account  had  been  created. 

4.  That  dividends  have  been  paid  out  of  such  fictitious  surplus  to  the 
detriment  of  the  equity  supporting  the  bonds. 
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5.  That  instead  of  setting  up  a  heavy  reserve  to  aid  in  retiring  bonds 
which  it  now  seems  the  company  will  be  unable  to  pay  at  maturity,  the 
company  is  continuing  to  pay  out  dividends. 

In  some  cases  in  which  the  condition  of  a  public  utility  at  and  prior  to 
March  33,  1913,  has  not  been  such  as  would  have  been  sanctioned  by  this 
Commission  had  it  been  empowered  to  pass  upon  the  utility's  securities,  the 
Commission  has  nevertheless  authorized  the  issue  of  new  securities,  but  only 
in  cases  in  which  the  issue  of  such  new  securities  will  not  cast  additional 
burdens  upon  the  utility  and  in  which  the  utility  is  not  bankrupt.  The  Com- 
mission will  not  authorize  the  issue  of  additional  aecinitiea  in  the  two  ex- 
ceptions specified,  for  the  reason  that  it  is  obvious  that  to  permit  the  issu- 
ance of  new  securities  by  a  utility  which  inevitably  must  be  reorganized  or 
go  into  the  hands  of  a  receiver  will  only  result  in  loss  to  the  people  who 
invest  in  these  securities.  Having  this  policy  in  view,  the  Commission  in- 
sisted upon  being  fully  advised  as  to  the  applicant's  financial  condition.  If 
an  examination  of  the  original  books  which  the  company  has  refused  to 
supply  should  reveal  a  different  condition  from  that  stated,  the  responsibility 
for  the  above  conclusions,  which  inevitably  must  be  drawn  from  the  evidence 
secured,  lies  with  the  applicant  because  of  its  failure  to  submit  its  books  for 
examination  by  the  Commission."  The  evidence  offered  by  applicant  reviewed. 

Held,  That  the  application  should  be  denied  and  that  no  favorable  action 
will  be  taken  by  the  Commission  on  any  application  presented  by  the  United 
Railroads  or  its  subsidiaries  until  the  information  demanded  by  the  Com- 
mission has  been  furnished.* 


Stephen  A.  D.  Clark,  E.  C.  AuchmoodXj  John  B.  Joedan, 
Joseph  L.  Halb,  R.  W.  Weight,  and  Lavinda  Ybndbb 
vs.  Heemosa  Beach  Wateb  Company  and  Qointin  J. 

ROWLET. 

Case  No.  287— Decision  No.  441. 
Decided  February  4,  1913. 

Extension  of  Service — Burden  of  Cost — Classification  of  Con- 
sumers— Extraordinarily  Expensive  Service.    Ed. 

Defendant  Rowley  purchased  and  subdivided  certain  land  for  sale  as  build- 
ing lots.  Defendant  water  company  contracted  with  Rowley  to  deliver  stated 
quantities  of  water  for  distribution  upon  said  lands.  The  distribution  mains 
upon  the  lands  were  laid  by  Rowley,  who  sold  the  lots  with  an  agreement  to 
supply  the  purchasers  with  water  for  irrigation  and  domestic  purposes  at  a 
specified  rate,  it  being  stipulated  in  the  agreements  that  Rowley  would  not 
be  responsible  for  any  failure  of  the  water  company  to  perform  its  con- 
tract. The  water  company  discontinued  delivery  of  water  to  Rowley  and 
thereafter  delivered  directly  to  the  consumers  upon  said  lands,  through  the 
system  installed,  at  its  standard  rates.  Subsequently  thirty-one  lots  belong- 
Syllabus  prepared  by  the  Commission.  .-.  , 
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ing  to  one  of  the  complainants,  were  discotuiected  by  the  water  company 
from  the  main  running  in  front  of  said  lots.  The  water  conqianj  offered  at 
the  hearing  to  restore  these  connections  free  of  cost.  Complainants,  alleging 
that  defendants  had  failed  to  supply  an  adequate  quantity  of  water,  peti- 
tioned for  relief. 

Held,  It  is  the  duty  of  a  public  utility  to  furnish  to  the  limit  of  its  facili- 
ties all  people  properly  reachable  under  its  system  and  this  without  regard  to 
the  question  of  whether  or  not  each  proposed  connection  will  or  -will  not  be 
profitable,  and  provided  the  system  as  a  whole,  with  an  additional  connection 
or  connections,  produces  to  the  owners  of  the  utility  a  reasonable  return  upon 
the  value  of  the  property.  Just  where  to  draw  the  line  between  an  unrea- 
sonably expensive  installation  and  service  and  one  which  is  reasonable  is  a 
very  nice  question  and  must  be  decided  on  the  circumstances  tn  each  case. 
An  extraordinarily  expensive  service  demanded  by  a  consumer,  if  provided 
at  the  same  rates  usually  applied,  would  result  in  burdening  the  persons  who 
take  the  service  under  normal  conditions  with  an  additional  expense  result- 
ing from  the  unusual  location  or  condition  of  the  person  demanding  the 
service.  , 

Held,  Under  ordinary  circumstances,  this  Commission  might  refuse  to 
compel  the  eonneetton  of  vacant  property  with  water  mains,  but,  in  view  of 
the  agreement  of  the  water  company  to  restore  connections  destroyed  by  it 
and  as  such  connections  may  be  of  some  advantage  to  complainant  owning 
said  properly,  the  agreement  on  the  part  of  the  company  should  be  carried 

Held,  That  defendant  water  company  should  be  compelled  to  furnish  an 
adequate  supply  of  water  under  proper  pressure  in  the  so-called  gravity  line 
to  enable  complainants  to  obtain  a  steady  and  reliable  supply. 

Charles  M.  Ackerman,  for  compIainantB. 

iSf,  M.  Hashing  and  Oihson,  Dunn  and  Crutcher,  for  defend- 
aots,  Hermosa  Beach  Water  Companj. 

Letcis  and  O'Connor,  for  defendant,  Quintin  J.  Rowley. 
RBPOBT. 

Edgerton,  Commissioner: 

By  this  action  it  is  sought  to  obtain  an  order  of  the  Com- 
mission compelling  the  defendants  to  furnish  complainants 
with  an  adequate  supply  of  water  for  domestic  and  irrigat- 
ing.-purpose8.  It  is  alleged  that  defendant,  Hermosa  Beach 
Water  Company,  is  a  public  utility  owning  and  operating  a 
water  producing  and  distributing  plant,  which  fumishea 
water  to  the  citizens  of  Hermosa  Beach,  Manhattan  Beach 
and  territory  in  the  vicinity  of  these  two  places.    It  is  alleged 
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tliat  defendant,  Rowley,  is  a  public  utility,  that  he  does  not 
own  a  plant,  but  through  contracts  made  with  the  Hermosa 
Beach  Water  Company  and  complainants,  he  is  obligated  to 
supply  complainants  with  an  adequate  water  service. 

Defendant,  Rowley,  purchased  land  and  subdivided  it  into 
building  lots,  some  of  which  are  now  owned  by  complainants 
who  reside  thereon,  and  the  demand  is  made  that  water  be 
furnished  in  adequate  amount  to  these  lots.  In  1905,  Rowley 
made  a  contract  with  the  Hermosa  Beach  Water  Company, 
in  which  it  was  provided  that  there  should  be  delivered  to  him 
not  less  than  130,000  gallons  of  water  per  month  and  not 
more  than  1,800,000  gallons  per  month,  the  water  to  be  deliv- 
ered at  a  point  on  the  north  boundary  line  of  the  second  addi- 
tion to  Hermtwa  Beach.  This  point  of  delivery  was  below  the 
level  of  the  property  of  Dr.  Rowley,  and  as  the  bottom  of  the 
reservoir  of  the  water  company  was  below  the  level  of  said 
lands,  water  would  not  flow  from  said  reservoir  to  said  lands 
liy  gravity  and  Rowley  installed  a  small  windmill,  pump  and 
tank  and  pumped  from  the  mains  of  the  Hermosa  Beach 
Water  Company  into  this  tank,  from  Which  his  property  was 
served.  Rowley  laid  mains  and  connected  each  lot  in  his 
tract  therewith  and  furnished  water  to  the  people  who  pur- 
chased his  lots  in  the  manner  just  above  described.  He  made 
contracts  with  the  purchasers  of  these  lots,  under  which  he 
agreed  to  furnish  them  water  for  domestic  and  irrigating 
purposes  for  the  price  of  7  1-2  cents  per  thousand  gallons, 
but  it  was  expressly  stipulated  in  these  contracts  that  Bow- 
ley  would  not  be  responsible  for  any  failure  of  the  Hermosa 
Beach  Water  Company  to  fulfill  its  contract  with  him  for 
the  delivery  of  water. 

Rowley  disclaims  any  ownership  or  interest  in  the  maiDS 
and  connections  made  therewith,  and  declares  that  in  elTect 
be  has  dedicated  such  mains  and  connections  to  the  owners 
of  lots  in  his  tract. 

About  July  of  1911,  the  windmill  blew  down  and  since  then 
water  has  been  pumped  witli  a  small  gasoline  engine  from  tlie 
gravity  line  of  the  water  company  to  complainants.  It  does 
not  appear  who  owns  this  engine  and  pump  as  all  parties  to 
the  action  disclaim  having  purchased  or  installed.^ it.    It  has 
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been,  and  is  being,  operated  by  and  at  the  expense  of  com- 
plainants. The  land  upon  which  it  stands  is  now  owned  by 
complainant  Clark.  On  July  13,  1911,  the  water  company 
notified  Rowley,  in  writing,  that  the  company  would  tbere- 
after  discontinue  furnishing  water  to  him  under  the  agree- 
ment of  date  February  21,  1905,  and  thereupon,  the  water 
company  turned  off  the  water.  Then  the  company  turned 
on  the  water  and  collected  from  the  individual  consumers 
the  standard  rate  for  water  charged  over  its  system. 

The  water  company  thereby  assumed  direct  public  utility 
relations  with  complainants  by  furnishing  them  with  water 
and  charging  and  collecting  rates  directly  from  them  aa  in- 
dividuals. We  will  now  consider  the  relations,  the  duties 
and  the  obligations  of  the  Hermosa  Beach  Water  Company 
as  a  public  utility  which  has  served  water  under  certain  con- 
ditions for  the  use  of  complainants  for  a  period  of  over  a 
year  last  past. 

The  broad  question  presented  in  this  matter  is,  what  is  the 
duty  and  obligation  of  the  Hermosa  Beach  Water  Company 
to  furnish  an  adequate  supply  of  water  to  complainants,  tak- 
ing into  consideration  the  rates  charged  for  the  service  now 
furnished  and  the  extent  to  which  this  company  should  be 
compelled  to  furnish  water  to  consumers  wherever  situated. 

If  it  appeared  in  this  case  that  the  water  company  had 
agreed  to  furnish  complainants  with  an  adequate  supply  of 
water  at  their  property,  soch  an  agreement  would  be  con- 
sidered by  this  Commission  as  prima  facie  evidence  of  the 
reasonableness  and  propriety  of  such  service  l>eing  furnished, 
and  would  insist  upon  its  continuance ;  or  had  the  company 
at  any  time  furnished  an  adequate  supply  of  water  directly 
to  complainants,  such  act  of  the  company  would  be  consid- 
ered in  the  same  light  But  it  does  not  appear  from  the  evi- 
dence in  this  case  that  the  company  has  ever  furnished  water 
to  complainants,  except  as  it  is  now  being  furnished,  to  wit: 
in  the  gravity  pipe  line  from  which  complainants  pump  the 
water  to  their  premises  at  their  own  expense.  Nor  does  it 
appear  that  the  company  ever  contracted  to  do  more  than 
this. 
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Hence,  the  matter  to  be  decided  by  this  CommissiOD  is: 
Viewing  tbe  situation  aa  a  whole  and  considering  the  rights 
of  ail  the  cuHtomers  supplied  by  this  water  company,  should 
the  company  be  compelled  to  perform  the  unasual  and  ex- 
pensive service  demanded  by  complainants  at  tbe  standard 
or  regular  rates  charged  by  the  company  to  all  its  consumers. 
Or  whether  if  it  be  found  to  be  the  duty  of  the  water  com- 
pany to  fomiah  the  complainants  with  an  adequate  supply 
of  water,  should  the  additional  expense  of  installing  such 
service  and  operating  same  be  borne  by  complainants,  or  be 
taxed  against  all  of  the  consumers  of  the  water  company. 

It  is  the  duty  of  a  public  utility  to  furnish  to  the  limit  of 
its  facilities  all  people  properly  reachable  under  its  system, 
and  this  without  regard  to  the  question  of  whether  or  not 
each  proposed  connection  will,  or  will  not,  be  profitable,  pro- 
vided the  system  as  a  whole,  with  the  additional  connection, 
or  connections,  produces  to  the  owners  of  the  utility  a  rea- 
sonable return  upon  the  value  of  the  property. 

Strictly  speaking,  each  consumer  of  the  utility  should  bear 
the  additional  burden  his  service  costs  above  that  of  the  least 
expensive  service,  but  to  apply  this  doctrine  would  result  in 
myriads  of  different  rates  and  would  result,  in  tbe  judgment 
of  this  CkJmmission,  in  greater  difficulties  and  injustices  than 
to  apply  the  rule  that  within  reasonable  bounds  all  users  of 
a  service  of  a  given  utility  should  be  supplied  with  that  serv- 
ice at  the  same  rate,  taking  into  consideration,  of  course,  the 
propriety  in  certain  cases  of  establishing  classes  by  way  of 
large  and  small  consumers,  etc.  This  latter  doctrine,  how- 
ever, must  be  modified  to  the  extent  that  an  extraordinary 
expensive  service  demanded  by  a  consumer  if  provided  at  the 
same  rates  usually  applied  would  result  in  burdening  the 
persons  who  take  the  service  under  normal  conditions  with 
the  additional  expense  resulting  from  the  unusual  location 
or  condition  of  the  person  demanding  the  service. 

To  illustrate :  if  a  utility  were  operating  in  a  valley  and 
was  providing  water  by  gravity  flow  to  people  in  the  valley 
and  the  utility  were  compelled  to  install  a  service  at  the  top 
of  a  mountain,  the  expense  of  which  installation  and  the  cost 
of  producing  the  service  was  twice  the  cost  and  expense  on 
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the  rest  of  the  Bjatem,  manifestly,  to  charge  this  eoiwramer 
on  the  top  of  the  mountain  the  same  rate  as  is  charged  id  the 
valley  would  result  in  the  necessity  of  tremendously  increas- 
ing the  rate  in  the  valley  in  order  to  take  care  of  the  loss  suf- 
fered in  the  service  to  the  mountain  top. 

Jost  where  to  draw  the  line  between  an  unreasonably  ex- 
pensive installation  and  service  and  one  which  is  r^sonable, 
is  a  very  nice  question,  and  must  be  decided  on  the  circnm- 
stances  in  each  case. 

In  some  instances  it  may  he  that  finding  the  ntility  deriv- 
ing more  tiian  a  reasonable  profit  or  return  on  the  value  oC 
its  property,  the  additional  and  expensive  service  shonld  be 
ordered  in  on  the  ground  that  it  will  not  reduce  the  profits 
of  the  utility  below  a  reasonable  amount  On  the  other  hand, 
it  should  be  borne  in  mind  that  instead  of  adding  the  new 
and  costly  service,  and  thus  reducing  the  profits  of  the 
utility,  justice  might  require  that  the  rates  to  all  of  the  con- 
sumers of  the  utility  should  be  reduced. 

It  appears  that  the  location  of  complainants  is  not  the  only 
one  adjacent  to  the  water  system  of  the  water  company  which 
is  npon  an  elevation,  and  if  this  Commission  ordered  this 
atilit^  company  to  provide  complainants  with  water,  it 
would  leave  the  way  open  for  a  demand  by  the  owners  of  all 
the  elevated  lands  within  reasonable  distance  of  this  water 
system  to  demand  the  same  privileges,  and  with  all  these 
possible  requests  granted,  it  would  unquestionably  either 
seriously  embarrass  the  finances  of  the  company  or  else  the 
present  consumers  would  have  to  bear  a  very  large  additional 
burden  in  order  that  these  new  locations  might  be  furnished 
with  water. 

It  is  altogether  probable  that  the  value  of  these  locations 
on  hills  where  it  wonld  be  expensive  to  provide  water  has 
been  decreased  by  this  very  fact,  and,  therefore,  it  seems  rea- 
sonable to  conclude  that  the  purchasers  of  these  elevated 
sites  obtained  their  property  for  less  than  they  would  have 
done  had  water  been  readily  available. 

The  water  company,  however,  has  unquestionably  assumed 
the  obligation  of  furnishing  water  in  the  gravity  pipe  line 
and  this  service  should  be  furnished  in  sufficient  amount  and 
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pressure  to  enable  applicants  to  pomp  an  adequate  supply 
of  water. 

It  appears  from  the  uncontradicted  testimony  of  complain- 
ant Clark,  that  subsequent  to  the  filing  of.  the  complaint 
herein,  thirty-one  lots  belonging  to  Clark  were  disconnected 
by  the  water  company  from  the  main  running  in  front  of 
said  lots,  and  on  behalf  of  the  water  company  Mr.  Crutclier 
offered  at  the  hearing  to  restore  these  connections  free  of 
cost. 

Under  ordinary  circumstances  this  Commission  might  re- 
fuse to  compel  the  connection  of  vacant  property  with  water 
mains,  but  in  view  of  the  agreement  of  the  water  company 
to  restore  connections  destroyed  by  it,  and  as  such  connec- 
tions may  be  of  some  advantage  to  Clark,  tlie  agreement  on 
the  part  of  the  company  should  be  carried  out. 

The  evidence  in  this  case  shows  that  defendant,  Hermosa 
Beach  Water  Company,  has  not  been  furnishing  an  adequate 
supply  of  water  under  proper  pressure  in  the  so-called  grav- 
ity line  to  enable  complainants  to  obtain  a  steady  and  reliable 
supply.    This  the  water  company  should  be  compelled  to  do. 

Nothing  in  this  opinion  shall  be  constnied  as  limiting  in 
any  way  the  duty  of  a  water  utility  to  construct  mains  and 
make  service  connections  within  the  territory  which  it  holds 
itself  out  as  serving  or  such  territory  as  it  is  under  legal 
obligations  to  serve. 

I  recommend  the  following  form  of  order: 

ORDER. 

The  complainants  herein  having  filed  their  complaint 
against  defendants,  Hermosa  Roacii  Water  Company  and 
Quintin  J.  Rowley,  and  the  defendants  having  answered  said 
complaint  and  a  hearing  having  been  lield,  and  the  Commis- 
sion being  fully  informed  in  the  premises,  and  basing  its  ■ 
findings  and  conclusions  upon  tlie  findings  and  matter  set 
out  in  the  opinion  herein, 

The  Railroad  Commission  of  the  State  of  California  hereby 
finds  as  a  fact  that  Hermosa  Reach  Water  Company  is  a 
Dublic  utility,  obligated  to  furnish  complainants  herein  with 
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an  adequate  flnpply  of  water  at  proper  pressure  in  the  grav- 
ity line  from  which  compIainautB  are  now  obtaining  water; 
and  that  said  Hermosa  Beach  Water  Company  did  remove 
water  connections  connecting  the  following  lot*  belonging  to 
complainant  Clark,  to  wit:  Lots  12,  13,  14,  15,  16,  17,  20, 
21,  22,  24  and  25  in  Block  Eight;  Lotfi  21,  22,  23  and  24  in 
Block  Five;  Lota  10, 11  and  12  in  Block  Six,  and  all  of  Block 
Nine,  Carnation  Villa  Tract,  in  the  county  of  Los  Angeles, 
and  that  said  water  company  has  agreed  to  restore  said  con- 
nections free  of  cost. 

It  M  hereby  ordered  that  the  Hermosa  Beach  Water  Com- 
pany furnish  in  the  mains  from  which  complainants  now  ob- 
tain their  water,  an  adequate  supply  of  water  at  a  pressure 
at  all  times  of  not  less  than  20  pounds  per  square  inch,  said 
company  to  begin  giving  said  service  within  a  period  of  sixty 
days  from  the  date  of  this  order,  and 

It  is  further  ordered  that  said  Hermosa  Beach  Water  Com- 
pany restore  the  service  connections  to  the  lots  herein  above 
in  this  order  described,  and  that  said  connections  be  restored 
within  a  period  of  thirty  days  from  the  date  of  this  order. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  4th  day  of  Feb- 
mary,  1913. 
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In  the  Matteb  of  the  Application  op  Central  Pacific 
Railway  Company,  Southern  Pacific  Railroad  Com- 
pany AND  Southern  Pacifio  Company  for  Authobi- 
zATioN  to  Make  a  Lease  of  a  Certain  Railroad;  to 
Make  a  Sale  of  a  Certain  Railroad;  to  Make  a  Con- 
tract FOR  tub  Joint  Use  and  Possession  op  a  Certain 
Railroad;  to  Make  a  Contract  for  Running  and 
Trackage  Rights  Over  a  Certain  Railroad;  and  to 
Make  a  Contract  for  the  Joint  Use  of  Certain  Bail- 
road  Terminals.* 

Ai»i)licatiini  No,  40!) — Decision  N(i,  477. 
Decided  February  24,  igij. 

Sale  and  Lease  of  Railroad  Property — ^Jurisdiction  of  Conunis- 
ston — Interstate  and  Intrastate  Competition- — One  Agency 
Within  the  State  Preferable  to  Two — Zxmg  Term  Leases 
Objectionable — Valuation  for  Sale  or  Lease  Subject  to  Ap- 
proval of  Commission — Maintenance  of  Present  Rates — Dis- 
crimination Between  Competing  Railroads  in  Extending 
Joint  Use  of  Facilities.    [Ed.t 

Heretofore,  the  Southern  Pacific  Company  secured  all  of  ihe  capital  slock 
of  the  Central  Pacific  Railway  Company,  Central  Pacific  Railroad  Company, 
Southern  Pacific  Railroad  Company  and  various  other  lines  of  railway  with- 
in the  States  of  California,  Nevada,  Utah,  Arizona,  and  New  Mexico,  by 
which  ownership  it  secured  control  of  a  line  of  railroad  from  El  Paso  to 
San  Francisco  and  from  Ogden  to  San  Francisco,  Thereafter,  ihe  Unton 
Pacific,  owning  and  operating  a  railroad  between  Omaha  and  Ogden,  ac- 
quired 40  per  cent,  of  the  capital  slock  of  the  Southern  Pacific  Company. 
The  Supreme  Court  of  the  United  Slates,  in  the  matter  of  United  States  vs. 
Union  Pacific  Railroad  Company,  Southern  Pacific  Company,  et  al,  having 
held,  December  2,  1012,  that  such  stock  ownership  or  dominance  by  the  Mine 
agency,  to  wit,  the  Union  Pacific,  of  two  competing  transcontinental  lines 
constituted  a  combination  in  restraint  of  trade  in  violation  of  the  Sherman 
anli-trusl  act,  directed  the  Union  Pacific  to  divest  itself  of  its  ownership  of 
said  Southern  Pacific  stock  amounting,  par  value  to  t126,650,OQO.  and  further 
provided  that  lis  decree  should  not  prevent  "the  Central  Pacific  conneclion 
from  Ogden  to  San  Francisco  and  thereby  to  control  that  line  to  the  coast, 
thus  affecting  such  a  continuance  of  the  Union  Pacific  and  Central  Pacific 
as  is  contemplated  by  the  Acts  of  Congress  under  which  they  were  con- 
structed." 

The  said  respective  companies  thereupon  entered  into  an  agreement  which 
contemplates:  (1st)  the  sale  by  the  Union  Pacific  of  the  slock  of  the  South- 
ern Pacific;  (2d)  the  sale  by  the  Southern  Pacific  to  the  Union  Pacific  of 

*A  supplemental  opinion  in  this  case  is  printed  al  page  ^'  (Ai^gL- 
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the  Central  Pacific  stock  held  by  the  Southern  Pacific;  {3d)  the  cancella- 
tion of  the  leases  of  the  Central  Pacific  and  allied  lines  held  by  the  Southern 
Pacific;  (4th}  the  lease  for  999  years  by  the  Central  Pacific  of  its  lines  of 
railroad  from  Tehama,  California,  to  the  Oregon  line  to  the  Soulhern  Pa- 
cific Railroad  Company  at  an  annual  rental  of  5  per  cent,  upon  the  value  of 
such  line  from  Tehama  to  the  Oregon  line,  the  value  to  be  agreed  upon  by 
the  parties,  if  possible,  and,  if  not,  to  be  determined  by  arbitration  according 
to  the  method  laid  down  in  the  agreement;  (5th)  the  sale  by  the  Central 
Pacific  to  the  Southern  Pacific  Railroad  Company  of  the  line  of  railroad 
now  partly  completed  from  Weed,  in  Siskiyou  County,  California,  to  Natron, 
Oregon,  at  a  valuation  to  be  determined  in  manner  above  described ;  (6lh) 
the  lease,  for  999  years,  by  the  Southern  Pacific  Railroad  Company  and  the 
Southern  Pacific  to  the  Central  Pacific  of  trackage  and  running  rights  over 
the  lines  of  the  former  companies  between  Redwood  City  and  San  Fran- 
cisco for  through  freight  trains  only  at  an  annual  rental  of  5  per  cent,  upon 
the  valuation  to  be  determined  in  manner  as  above  described;  (7th)  the 
lease  for  999  years  by  the  Southern  Pacific  and  the  Southern  Pacific  Rail- 
road Company  to  the  Central  Pacific  of  its  line  of  railroad  from  Sacra- 
mento by  way  of  Benicia  to  Oakland  at  an  annual  rental  of  2'A  per  cent. 
upon  the  value  of  said  line  to  be  determined  in  the  manner  above  described ; 
said  lease  to  give  to  the  lessee  an  equal  joint  use  with  the  Southern  Pacific 
Company  of  said  line  and  no  other  line  is  lo  be  admitted  to  said  use  without 
the  permission  of  said  Central  Pacific;  (8th)  the  lease,  for  999  years,  by  the 
Southern  Pacific  and  Centra!  Pacific  to  one  another  of  the  joint  use  of  their 
respective  terminals,  including  industry  tracks,  at  all  junctions  of  their  re- 
spective lines  within  city  limits. 

Said  agreement  was  submitted  to  this  Commission  for  approval  in  respect 
to  such  provisions  thereof  over  which  the  Commission  has  jurisdiction.  The 
Western  Pacific  Railway  Company  appeared  in  opposition. 

Held,  While  this  Commission  has  no  authority  over  the  sales  of  capital 
stock  required  and  contemplated  to  be  made,  the  entire  plan  should  be  con- 
sidered with  a  view  of  determining  whether  or  not  the  entire  plan,  which 
must  be  accepted  or  rejected  under  the  circumstances  presented,  is  one  de- 
signed to  bring  about  in  good  faith  the  result  contemplated  by  the  mandate 
of  the  Supreme  Court,  to  wit,  to  produce  active  and  actual  competition  be- 
tween  these  two  transcontinental   lines. 

Accordingly,  the  effect  of  the  consummation  of  the  plan  upon  interstate 
shipments  and  intrastate  traffic  discussed.  At  the  present  time,  the  local 
lines  of  the  Southern  Pacific  and  the  Central  Pacific  form  one  system  within 
this  Slate,  reaching  from  Oregon  to  the  Mexican  line,  and  from  Yuma  and 
a  point  near  Reno  on  the  east.  All  local  lines  of  these  two  systems  are  now 
under  the  control  of  one  agency  and  operated  as  a  unit.  The  result  of  the 
reorganization  plan,  as  set  forth  in  the  agreement,  will  be  the  substitution  as 
to  a  greater  part  of  this  territory  of  two  agencies  to  perform  the  work  now 
performed  by  one.  The  opinion  expressed,  on  grounds  stated,  that  it  would 
be  better  tor  the  local  business  within  this  State  if  the  local  lines  now  con- 
trolled by  the  Southern  Pacific  could  remain  under  the  control  of  one  agency 
and  not  be  separated  and  given  over  to  the  control  of  two.  This  conclusion, 
in  conjunction  with  the  opinion  that  the  advantage  of  shippers  as  to  trans- 
continental freight  will  be  negligible  if  the  provisions  of  the  agreement  are 
carried  out,  leads  to  the  suggestion  that,  in  bringing  about  the  design  of 
Congress  that  the  Central  Pacific  and  the  Union  Pacific  should  b«  one  con- 
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tinuous  transcontinenlal  line,  it  would  be  better  to  accomplish  such  result 
by  the  sale  to  or  long  term  lease  by  the  Union  Pacific  of  the  line  of  the 
Central  Pacific  from  Ogden  to  Sacraniento  and  thence  via  Stockton,  Niles 
and  Oakland  to  San  Francisco,  being  a  portion  of  the  continuous  line  refer- 
red to  in  18  Sututes  at  Large,  page  111,  Chapter  331  (June  20,  I8T4).  in- 
stead of,  as  proposed,  by  the  sale  of  the  stock  of  the  Central  Pacifk  by  the 
Southern  Pacific,  such  sale  not  being  required  in  the  said  decree  of  the 
Supreme  Court. 

Hfld,  With  respect  to  the  proposed  method  of  determining  values,  this 
.Commission  has  heretofore  held  that,  in  cases  involving  the  sale  by  a  public 
.  utility  of  any  portion  of  ils  properly  devoted  to  the  public  use,  or  the  rental 
of  such  property,  the  valuation  shall  be  subject  to  the  Commission's  ap- 
proval, and  there  is  no  reason  (or  departing  from  this  principle  in  this  case. 

Held,  With  respect  to  the  proposed  999  year  leases,  constituting  practically 
leases  in  perpetuity,  except  in  those  cases  where  approval  would  be  given  to 
a  sale  of  the  property  and  a  sale  is  only  prevented  by  the  outstanding  obli- 
gations which  are  liens  upon  the  property,  a  perpetual  lease  is  not  warranted; 
that  the  leases  undtfr  consideration  may  run  for  a  period  of  fifty  years  and 
for  a  further  period  until  the  Commission  or  other  competent  State  authority, 
after  notice  and  hearing,  directs  their  cancellation  or  modifjcation,  where- 
upon such  cancellation  or  modification  shall  be  made. 

Held,  With  respect  to  the  lease  of  the  Benicia  Short  Line  and  the  joint 
use  of  terminals,  including  industry  tracks,  that  the  grant  by  the  owner  of 
the  use  of  such  tracks  or  facilities  to  one  independent  competitor  (the  Cen- 
tral Pacific),  while  refusing  to  grant  the  same  rights  to  another  independent 
competitor,  would  work  a  discrimination  which  the  welfare  of  this  Stale 
does  not  permit  and  which  the  Commission  will  not  sanction.  H  such  owner 
is  going  to  throw  its  property  open  to  one  of  its  several  independent  com- 
petitors, it  must  play  fair  with  the  others  and  permit  its  use  by  them  also, 
on  terms  which  shall  provide  for  a  just  compensation,  to  the  extent  to 
which  the  capacity  of  the  property  reasonably  permits.  While  there  is  some 
argument  in  favor  of  the  joint  use  of  certain  terminals  by  the  Southern  and 
Central  Pacific  to  the  exclusion  of  other  lines,  particularly  as  affects  such  a 
terminal  as  Ihe  Oakland  Pier,  still,  under  all  ihe  circumstances  of  this  case, 
the  provision  is  not  justified  that  only  by  the  joint  approval  gf  these  com- 
panies are  these  terminals,  including  industry  tracks,  as  the  agreement  is 
interpreted,  to  be  used  by  any  other  company. 

Application  granted,  express  conditions  being  imposed  based  upcm  the 
above  findings. 

McCutthcii-.  Olueif  and  IViV/f/r*/  nnd  H'.  M\  Cotton,  for  Cen- 
tral Pacific  Railway  Company. 

Wm.  F.  Herrin  and  (7«y  V.  Shoup,  for  Southern  Pacific  Com* 
pany  and  Southern  Pacific  Railroad  Company. 

Chas.  8.  Wheeler  and  Allan  P.  Matthew,  for  Western  Pacific 
Railway  Company. 

Robert  T.  McKisick,  City  Attorney,  for  City  of  Sacramento. 

Ben  P.  Woolner,  City  Attorney,  for  City  of  Oakland. 

Seth  Mann,  for  San  Francisco  Chamber  of  Ck>inineTCe. 
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REPORT. 

On  February  17,  1913,  the  railroads  herein  mentioned  ap- 
plied to  this  Commission  for  its  approval  of  five  certain  pro- 
posed transactions  hereinafter  more  speciflcallj  referred  to. 
On  the  second  day  of  December,  1912,  the  Supreme  Court  of 
the  United  States,  in  the  case  of  United  States  vs.  Union 
Pacific  Railroad  Company,  Southern  Pacific  Company  et  al., 
rendered  a  decision  declaring  the  ownership  bj  said  Union 
Pacific  Railroad  Company  (hereinafter  referred  to  as  the 
Union  Pacific)  of  certain  shares  of  the  capital  stock  of  the 
Southern  Pacific  Company  (hereinafter  referred  to  as  the 
Southern  Pacific)  to  be  a  combination  iu  restraint  of  trade 
and  decreeing  that  said  Union  Pacific  should  dispose  of  said 
stock  of  the  Southern  Pacific,  and  likewise  providing  for  an 
injunction  against  the  voting  of  the  stock  of  the  Southern 
Pacific  by  the  Union  Pacific  and  prohibiting  the  payment  of 
any  dividends  upon  said  stock  of  the  Southern  Pacific. 

In  order  to  better  understand  the  issues  before  this  Com- 
mission a  brief  review  of  the  history  of  this  case  is  advisable. 

Heretofore  the  Southern  Pacific  had  secured  all  of  the 
stock  of  the  Central  Pacific  Railway  Company  (hereinafter 
referred  to  as  the  Central  Pacific),  Central  Pacific  Railroad 
Company,  Southern  Pacific  Railroad  Company  and  various 
other  lines  of  railway  within  the  states  of  California,  Nevada, 
Utah,  Arizona,  and  New  Mexico,  by  which  ownership  the 
said  Southern  Pacific  secured  control  of  a  line  of  railroad 
from  El  Paso  to  San  Francisco  and  from  Ogden  to  San  Fran- 
cisco. Thereafter  the  Union  Pacific,  by  securing  control  of 
46  per  cent,  of  the  stock  of  the  Southern  Pacific,  secured  what 
amounted  to  actual  control  of  the  Southern  Pacific,  thereby 
placing  the  Union  Pacific  in  a  position  so  that  at  the  time  of 
the  bringing  of  the  siiit  in  (luestion  it  had  actual  control  of  a 
line  of  railroad  from  Omaha  to  Saii  Francisco,  comprising  the 
lines  of  the  Union  Pacific  and  the  Central  Pacific,  a  second 
line  of  railroad  from  El  Paso  to  San  Francisco,  operated  by 
the  Southern  Pacific,  a  third  line  of  railroad  from  Salt  Lake 
to  I-os  Angeles,  operated  by  the  San  Pedro,  Los  Angeles  and 
Salt  Lake  Railway  Company,  and  a  fourth  line  of  railroad 
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from  Granger,  Wyoming,  and  Ogden,  Utah,  to  Portland, 
Oregon,  including  all  of  the  linea  heretofore  described. 

The  Supreme  Court  of  the  United  Btatea,  in  the  case  of 
United  States  of  Aynerica  vs.  Union  Pacific  Railroad  Com- 
pany, heretofore  referred  to,  held  that  the  dominance  by  the 
Union  Pacific  of  the  lines  of  the  Southern  Pacific  constitut- 
ing tlie  Ko-falled  Sunset  route  from  Kl  I'aso  to  San  Frani-isco, 
and  the  route  from  Ogden  to  San  Francisco,  brought  about 
the  ownership  or  dominance  by  the  same  agency  of  two  com- 
peting transcontinental  lines,  thereby  bringing  about  a  com- 
bination in  restraint  of  trade,  in  violation  of  the  so-called 
Sherman  anti-trust  act.  As  has  already  been  said,  the  court 
decided  that  to  destroy  sucli  combination  the  Union  I'aeilic 
should  divest  itself  of  its  ownership  of  Southern  Pacific 
stock,  amounting  to  the  aggregate  amount  of  $126,650,000 
par  value. 

In  accordance  with  such  decision,  the  various  companies 
have  agreed  upon  a  certain  agreement  (hereinafter  referred 
to  as  the  agreement)  which  has  been  filed  with  this  Commis- 
sion, and  in  part  approved  by  tlie  Attorney  General  of  tlie 
United  States.  This  agreement,  in  addition  to  providing  for 
the  sale  of  the  stock  of  the  Southern  Pacific  held  by  the 
Union  Pacific  to  the  stockholders  of  the  Union  Pacific  and 
the  Southern  Pacific  in  the  proportion  of  one  share  of  this 
stock  owned  by  the  Union  Pacific  to  eaoli  four  sliares  of 
Union  Pacific  stock,  and  one  share  of  said  Southern  Pacific 
stock  to  each  three  shares  of  Southern  Pacific  stock  owned  by 
stockholders  other  than  the  Union  Pacific,  provides  also  for 
the  sale  by  the  Southern  Pacific  of  the  stock  of  the  Central 
Pacific  theretofore  acquired  by  said  Southern  Pacific.  This 
provision,  the  evidence  shows,  is  the  result  of  the  8iig^;e8tioD 
of  tlie  Attorney  dencral  of  the  United  States,  he  having  ap- 
parently taken  the  position  that  the  ownership  by  the  South- 
ern Pacific  of  the  Central  Pacific  stock  constitutes  the  same 
kind  of  prohibited  act,  under  the  Sherman  anti-trust  act,  as 
the  ownership  by  the  Union  Pacific  of  Southern  Pacific  stock 
brought  about.  Admittedly,  however,  the  provision  of  the 
agreement  requiring  the  sale  of  the  stock  of  the  Central 
Pacific  by  the  Southern  Pacific  is  in  excess  of  the  reqnire- 
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ments  of  the  decree  of  the  Supreme  Court  of  the  United 
States.  The  only  portion  of  that  decree  which  relates  at  all 
to  a  relationship  betweea  the  Union  Pacific  and  the  Central 
Pacific  is  that  which  provides  that  the  decree  ahall  not  pre- 
vent "the  Central  Pacific  connection  from  Ogden  to  San 
Francisco  and  thereby  to  control  that  line  to  the  coast,  thus 
affecting  such  a  continuance  of  the  Union  Pacific  and  Central 
Pacific  as  is  contemplated  by  the  acts  of  Congress  under 
which  they  were  constructed."  The  acts  of  Congress  referred 
to  provide  that  the  Central  Pacific  and  the  Union  Pacific 
shall  be  operated  and  used  for  all  purposes  of  commuhica- 
tion,  travel  and  transportation,  so  far  as  the  public  and  gov- 
ernment are  concerned,  as  one  connected  continuous  line  (12 
Statutes  at  Large,  489-195,  enacted  July  1,  1862),  and  to 
afford  and  secure  to  each  equal  advantages  and  facilities  as 
to  rates,  time  and  transportation  without  any  discrimination 
of  any  kind  in  favor  of  the  road  or  business  of  any  or  either 
of  said  companies  or  adverse  to  the  road  or  business  of  any 
or  either  of  the  others  (31  Statutes  sit  Larf,'i',  ti~>ti,  enacted 
July  2,  1864). 

The  only  thing  provided  in  the  agreement  which  was  in 
accordance  with  the  positive  admonition  of  the  Supreme 
Court  is  the  sale  by  the  Union  Pacific  of  the  stock  of  the 
Southern  Pacific.  Everything  else  provided  in  the  agreement 
is,  ID  our  judgment,  in  excess  of  the  requirements  of  the  Su- 
preme Court;  but  it  is  presupposed  in  the  agreement  that  th^ 
design  of  the  Attorney  General  of  the  United  States  was  to 
bring  about  at  the  same  time  the  dissolution  of  the  Southern 
Pacific  and  Union  Pacific  and  the  Southern  Pacific  and  the 
Central  Pacific  in  accordance  with  the  suggestion  of  the  Su- 
preme Court  hereinbefore  referred  to,  which  suggestion,  how- 
ever, went  merely  to  an  outlet  for  the  Union  Pacific  over  the 
lines  of  the  Central  Pacific  to  the  coast,  in  accordance  with 
the  original  plan  of  Congress  as  laid  down  in  the  statutes 
heretofore  referred  to,  and  did  not  Jn  any  way  necessitate 
the  sale  by  the  Southern  Pacific  of  all  the  Central  Pacific 
feeders  within  this  State. 

The  agreement  presented  to  this  Commission,  a  part  of 
which  requires  the  approval  of  this  Commission  and  a  part 
of  which  does  not,  contemplates:  r"",^,^,,!,, 
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Fir$t — ^The  sale  by  the  Union  Pacific  ot  the  stoefc  of  the 
Southern  Pacific  heretofore  referred  to. 

Second— The  sale  by  the  Southern  Pacific  to  the  UBion 
Pacific  of  the  Central  Pacific  stock  held  by  the  Soutbem 
Pacific. 

Third — The  cancellation  of  the  leases  of  the  Central 
Pacific  and  allied  lines  held  by  the  Southern  Pacific. 

Foujth—The  lease  for  999  years  by  the  Central  Pacific  of 
its  line  of  railroad  from  Tehama,  California,  to  the  Or^|oo 
line,  to  the  Southern  Pacific  Kailroad  Company  at  an  annual 
rental  of  5  per  cent,  upon  the.  value  of  such  line  from  Tehama 
to  the  Oregon  line  as  determined  by  a  method  which  will 
hereinafter  be  discussed. 

Fiftk^The.  sale  by  the  Central  Pacific  to  tbe  Sonthem 
Pacific  Huilroad  Company  of  the  line  of  railroad,  now  partly 
completed,  from  Weed,  in  Siskiyou  County,  Californift,  to 
Natron,  Oregon,  at  a  valuation  to  be  determined  as  herein- 
after provided. 

Sixth — The  lease  for  999  years  by  the  Southern  Pacific  and 
the  Southern  Pacific  Railroad  Company  to  the  Central 
Pacific  of  its  line  of  railroad  from  Sacramento  by  way  of 
Benlcia  to  Oakland  at  an  annual  rental  of  2  1-2  per  cent,  apon 
the  value  of  said  line  to  be  determined  in  a  manner  here- 
after described.  This  lease  is  to  give  to  the  lessee  an  equal 
joint  use  with  the  Southern  Pacific  Company  of  said  line  and 
no  other  line  is  to  be  admitted  to  said  use  without  the  per- 
mission of  said  Central  Pacific. 

Seventh — The  lease  for  999  years  by  the  Southern  Pacific 
and  Central  Pacific  to  one  another  of  the  joint  use  of  their 
respective  terminals,  including  industry  tracks,  at  all  junc- 
tions of  their  respective  lines  within  city  limits. 

Eighth—Tiie  lease  for  999  years  by  the  Southern  Pacific 
Eailroad  Company  and  the  Southern  Pacific  to  the  Central 
Pacific  of  trackage  and  running  rights  over  the  lines  of  the 
former  companies  between  Redwood  City  and  San  Francisco, 
for  through  freight  trains  only,  at  an  annual  rental  of  5  per 
font,  upon  the  valuation,  to  Ik?  dotermine4l  as  herehinfttr 
set  out. 

The  entire  consideration  for  these  various  traces,  aside 
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from  the  lumual  rental  prorided,  ia  to  be  tbe  assumptiou  by 
the  Uaion  Pacific  of  approximately  two  hundred  million  dol- 
lars of  bonded  indebtedness  of  the  Central  Pacific  and  the 
payment  to  the  Southern  Pacific  of  about  |104,000,000. 

We,  of  course,  accept  without  question  the  mandate  of  the 
Sapr^ne  Court,  and  it  is  our  desire  to  exercise  whatcTer  au- 
thority we  have  in  this  matter,  in  a  manner  which  will  bring 
about  the  design  of  the  Supreme  Court  to  produce  active  and 
actual  competition  between  these  two  transcontinental  lines. 
However,  over  the  sale  of  the  stock  of  the  Southern  Pacific 
by  the  Union  Pacific  as  ordered  by  the  Supreme  Court,  we, 
of  course,  have  no  authority.  Neither  have  we  power  under 
the  Public  Utilities  Act  to  require  or  to  prevent  the  sale  of 
the  stock  of  the  Central  Pacific,  one  foreign  corporation,  by 
the  Southern  Pacific,  another  foreign  corporation,  as  pro- 
vided for  in  the  plan  of  the  Attorney  General.  However,  the 
representatives  of  both  the  Union  Pacific  and  the  Southern 
Pacific  have  testified  that  this  plan  as  presented  in  the  agree- 
ment must  be  carried  out  without  substantial  change,  and  we 
feel  that  the  entire  plan  is  one  which  should  be  considered 
by  us  with  a  view  to  determining  whether  or  not  the  entire 
plan  which  must  be  accepted  or  rejected  under  the  circum- 
stances herein  presented,  is  one  designed  to  bring  about  in 
good  faith  the  result  contemplated  by  the  mandate  of  the 
Supreme  Court. 

We  concede  that  the  Attorney  General  in  urging  the  sale 
of  tbe  Central  Pacific  stock  by  the  Southern  Pacific,  merely 
has  in  mind  the  fact  that  by  the  control  of  the  Central  Pacific 
by  the  Southern  Pacific,  the  latter  company,  a  competing 
transcontinental  line  with  the  Union  Pacific  and  Central 
Pacific,  one  transcontinental  line  under  the  design  of  Con- 
gress, is  controlling  a  part  of  this  transcontinental  line  and 
thereby  is  in  directly  the  same  position  as  regards  the  west- 
em  or  Central  Pacific  end  of  this  line  as  the  Union  Pacific 
is  with  reference  to  the  eastern  or  Union  Pacific  end  thertof. 
That  the  elimination  of  this  condition  does  not  require  the 
sale  of  the  stock  of  the  Central  Pacific  by  the  Southern 
Pacific  is  plain.  This,  of  course,  is  but  one  method  of  bring- 
ing about  the  result  desired  by  the  Attorney  General.    It  is 

DigiLized  by  Google 


574  California  Railroad  Commission. 

our  opinion  that  this  result  could  be  equally  well  brought 
about  by  the  sale  to  or  long  term  lease  by  the  Union  Pacific 
of  the  line  of  the  Central  Pacific  from  Ogden  to  Sacramento 
and  thence  via  Stockton,  Niles  and  Oakland  to  Sau  Fran- 
cisco, being  a  portion  of  the  continuous  line  referred  to  in 
ISStatutesatLarge,  page  111,  chapter 331  (June  20, 1874). 

The  plan  presented  to  us  in  this  agreement  contemplates 
the  control  by  the  Union  Pacific  not  only  of  a  line  to  the 
coast,  but  also  of  many  impoi-tant  feeders  owned  by  the  Cen- 
tral Pacific  in  northern  and  central  California.  Aa  a  matter 
of  fact,  the  acquisition  of  the  entire  Central  Pacific  holdings 
l^  the  Union  Pacific  will  give  it  an  entry  into  all  of  the  im- 
portant centers  of  population  in  California  north  of  the 
Tehachapi  Mountains,  while  ita  control  by  stock  ownership 
of  the  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Com- 
pany from  Salt  Lake  to  Loe  Angeles,  with  the  connections  of 
the  Oregon  Short  Line  from  Salt  Lake  to  Ogden,  gives  it  an 
entry  into  the  region  south  of  the  Tehachapi  Mountains,  and 
ita  ownership  of  the  Oregon  Short  Line  and  the  Oregon  Rail- 
way and  Navigation  Company  gives  it  access  to  Portland  and 
other  Oregon  points.  The  Sonthern  Pacific,  on  the  other 
hand,  while  it  is  left  with  its  Coast  line  from  San  Francisco 
to  Los  Angelea,  will,  in  our  opinion,  if  this  agreement  is  con- 
suniiuatetl,  compete  at  a  disadvantage  at  all  jKtiuts  north  of 
the  Tehachapi  Mountains  with  the  Union  Pacific-Central 
Pacific  line.  In  fact,  it  is  in  evidence  in  tliis  case  from  tiie 
testimony  of  the  representatives  of  the  Southern  Pacific  it- 
self, that  that  line  will  be  excluded  from  practically  all  of 
the  deciduous  fruit  Iniaiiiess  in  California,  as  well  as  a  major 
portion  of  the  dried  fruit  business  and  a  large  portion  of  the 
citrus  fruit  business  originating  at  points  north  of  the  Teha- 
chapi Mountains. 

We  do  not  believe  it  necessary  to  the  determination  of  the 
questions  that  are  now  presented  to  iis  to  present  in  detail 
the  traffic  conditions  which  we  consider  will  be  brought  about 
if  the  rearrangement  contemplated  by  this  agreement  la  con- 
summated. Mr.  Sproule,  president  of  the  Southern  Pacific, 
testified  that  47  jier  cent,  of  the  traflfic  carried  by  tlie  Soutlieni 
Pacific  as  it  now  exists,  controlling  as  it  does  the  Central 
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Pacific  to  Ogden,  passes  throogh  the  El  Paao  gateway.  This, 
of  course,  includes  practically  all  the  Southern  Pacific's 
traffic  originatiiig  south  of  the  Tehachapi  Mountains  and  all 
of  the  traffic  moving  by  water  from  Galveston  over  the  South- 
ern Pacific  and  Gulf  line,  and  necessarily  includes  but  a 
small  percentage  of  the  business  produced  north  of  the  Teha- 
chapi Mountains.  Under  present  conditions,  the  Southern 
Pacific,  having  regard  solely  to  traffic  convenience,  carries 
by  way  of  its  Sunset  route  only  a  comparatively  small 
amount  of  freight  which  originates  at  points  north  of  the 
Tehachapi  Mountains.  It  would  appear  that  under  the  cir- 
cumstances of  this  case,  the  traffic  will  largely  move  over 
the  moat  convenieEit  and  expeditious  route.  Such  being  the 
case,  we  are  justified  in  concluding  that  for  most  of  the  traffic 
originating  north  of  the  Tehachapi  Mountains,  the  Sunset 
route  is  a  less  convenient  route  than  the  route  by  way  of 
Ogden  gateway,  and  if  this  conclusion  is  correct,  the  South- 
ern Pacific  will  compete  at  a  disadvantage  for  most  of  this 
traffic  when  the  ownership  of  the  lines  through  the  Ogden 
gateway  and  the  El  Paso  gateway  is  in  the  hands  of  com- 
peting owners.  Thus,  if  the  Union  Pacific  secures  control 
of  the  Central  Pacific  with  its  feeders  as  far  south  as  Goshen 
and  into  practically  all  of  tlie  important  commercial  centers 
in  northern  and  central  California,  the  Southern  Pacific  will 
be  placed  in  the  position  of  the  inferior  road  at  all  of  these 
points,  while  if  the  Union  Pacific  were  to  secure  merely  the 
coutrol  of  the  main  line  of  the  Central  Pacific  from  Ogden 
to  San  Francisco,  the  condition  would  be  reversed  ^d  the 
Union  Pacific-Central  Pacific  line  would  compete  at  a  disad- 
vantage or  be  compelled  to  build  additional  feeders. 

We  do  not  pretend  to  say,  nor  do  we  consider  it  necessary 
to  decide,  how  serious  an  impairment  of  the  Southern  Pacific 
will  be  brought  about  by  the  securing  of  the  Central  Pacific 
main  tine  and  feeders  by  the  Union  Pacific,  but  we  are  of  the 
opinion  that  the  present  commanding  position  of  that  road 
cannot  be  maintained  under  the  contract  which  is  presented 
to  us  for  approval,  and  that  there  is  room  for  grave  fear  that 
if  the  agreement  is  carried  out  this  State  will,  instead  of 
securing  two  strong  competing  lines,  secure  one  dominant 
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The  desire  of  the  Supreme  Coart  and  the  Attorney  Gen- 
eral to  produce  active  competition  between  these  two  trans- 
contiueutal  lines,  of  course,  is  founded  in  the  belief  that  such 
competition  will  produce  advantageous  results  to  the  ship- 
pers. We  do  not  believe,  however,  that  any  appreciable  re- 
duction of  tittiiscoiitiuental  rates  will  be  brought  about  by 
the  unmerging  of  these  lines,  particularly  under  the  terms 
of  the  agreement  here  under  consideration.  If,  however,  ac- 
tive and  bona  fide  competition  is  produced  between  these 
lineu  tliere  will  be  mure  Htririog  after  business  uiid,  conse- 
quently, probably  some  improvement  in  service,  how  great 
it  is  impossible  to  determine.  We  do  not  believe  that  the 
improvement  in  service  will  be  very  mailed,  becanse  of  the 
fact  that  the  freight  east  and  west  through  both  the  Ogd«i 
and  £1  Paso  gateways  is  at  the  present  time  carried  in  active 
competition  with  two  other  transcontinental  lines,  namely, 
the  Atchison,  Topeka  and  Banta  Fe  Railway  Company  and 
Western  Pacific  Railway  Company. 

Believing  as  we  do  that  the  plan  here  under  consideration 
will  not  substantially  benefit  the  shippers  of  trauscontineutal 
freight,  either  in  rates  or  in  service,  it  is  well  to  consider 
what,  if  any,  effect  will  be  the  natural  result  of  this  arrange- 
ment upon  local  traSQc.  At  the  present  time,  the  local  lines 
of  the  Southern  Pacific  and  the  Central  Pacific  form  one 
system  within  this  State,  reachiog  from  Oregon  to  the  Mex- 
ican line,  and  from  Yuma  and  a  point  near  Reno  on  the  east. 
All  local  Hues  of  these  two  systems  are  now  under  the  con- 
trol of  one  agency  and  operated  as  a  unit.  The  result  of  the 
reorganization  plan  as  set  forth  in  this  agreement  will  be 
the  substitution  as  to  a  great  part  of  this  territory  of  two 
agencifsj  to  perforuj  the  work  now  performed  by  one. 

While  tlie  representatives  of  both  the  Union  Pacific  and 
tlie  Southern  Pacific  stat«  positively  that  it  is  contrary  to 
their  policy  to  permit  the  reorganization  scheme  to  increase 
tlie  rates  or  to  interfere  with  the  service  locally  within  the 
State,  yet  we  cannot  refrain  from  observing  that  this  result 
usually  follows  upon  a  substitution  of  two  agencies  in  the 
performance  of  a  service  theretofore  performed  by  one.  We 
invariably  have  it  urged  upon  us  in  rate  controversies  before 
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the  C<HDmis8ion,  where  rates  are  to  be  made  over  two  con- 
necting lines  that  the  joint  movement  over  two  connecting 
lines  IB  more  expensiTe  to  the  carriers  in  the  aggregate  than 
a  ^ngte  movement  over  one  line  between  the  same  points. 
Therefore,  regardless  of  the  present  disposition  of  the  par- 
ties hereto,  we  feel  that  serious  conrnderation  must  be  given 
by  the  Commission  to  the  possibility  or  probability  of  appli- 
eatioDS  which  may  hereafter  be  made  by  carriers  to  increase 
rates  in  this  State  in  cases  where,  as  the  result  of  the  con- 
aunuaation  of  this  agreement,  points  now  upon  one  line  may, 
by  reason  of  the  dismemberment  of  the  Southern  Pacific  linra 
in  this  State  be  found  located  one  solely  on  the  Southern 
Pacific  and  the  other  solely  on  the  Central  Pacific. 

It  is  our  disposition  to  believe  that  it  would  be  better  for 
tbe  local  business  within  this  State  if  the  local  lines  now 
controlled  by  the  Southern  Pacific  could  remain  under  the 
coRtn4  of  one  agency  and  not  be  separated  and  given  over 
to  the  control  of  two.  This  conclusion,  in  conjunction  with 
tbe  opinion  we  have  already  expressed  that  the  advantage  to 
shippers  as  to  transcontinental  freight  will  be  negligible  if ' 
the  provisions  of  this  contract  are  carried  out,  leads  us  to 
suggest  that  it  would  be  better  to  adopt  the  other  method 
already  suggested  of  bringing  about  the  design  of  Congress 
in  providing  that  tbe  Central  Pacific  and  the  Union  Pacific 
should  be  one  continuous  traoscontinental  line,  namely,  by 
the  sale  or  long  term  lease  of  the  line  of  tbe  Central  Pacific 
from  Ogden  to  Sacramento  to  the  Union  Pacific  and  the  pro- 
vision for  a  trackage  right  from  Sacramento  to  bay  points 
for  the  Union  Pacific  and  the  retention  by  the  Southern 
Pacific  of  the  remainder  of  the  Central  Pacific  system. 

Having  given  our  views  iipon  that  portion  of  the  contract, 
which  while  involved  in  the  entire  plan  does  not  specifically 
require  our  approval,  we  shall  now  consider  those  matters 
for  which  our  approval  is  required. 

Tbe  lease  by  the  Central  Pacific  of  its  line  of  road  from 
Tehama  to  the  Oregon  line,  to  tbe  Soathern  Pacific  Railroad 
Company  for  999  years,  we  believe,  is  unobjectionable,  and 
should  meet  with  our  approval,  except  as  to  the  method  of 
determining  the  rental  thereof.    Inasmuch  as  the  same  fault 
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wbich  we  find  with  the  method  here  involTed  is  ioherent  in 
the  method  of  determining  the  rentals  in  each  instance  and 
the  sale  price  of  the  road  from  Weed  to  Natron,  it  is  well  for 
us  at  this  time  to  point  out  our  objection  and  to  suggest  a 
remedy. 

The  agreement  provides  that  the  Southern  Pacific  shall 
pay  to  the  Central  Pacific  an  annual  rate  of  5  iM;r  rent.  I'f 
the  value  of  the  line  to  be  leased,  the  value  to  be  agreed  upon 
by  the  parties,  if  possible,  and  if  not,  to  be  determined  b; 
arbitration  according  to  a  method  laid  down  in  the  agree- 
ment. 

This  Commission  has  heretofore  held  that  iu  cases  involv- 
ing the  sale  by  a  public  utility  of  any  portion  of  its  property 
devoted  to  the  public  use,  or  the  rental  of  such  property,  the 
valuation  shall  be  subject  to  this  Commission's  approval,  and 
we  see  no  reason  for  departing  from  this  principle  in  this 
case.  While  we  do  not  disapprove  of  the  plan  of  arriving  at 
the  valuation  outlined  in  the  agreement  as  a  preliminary  as- 
certainment of  such  value,  still  for  such  value  to  have  final 
effect  it  will  be  necessary  for  this  Commission  in  each  in- 
stance to  pass  upon  it.  The  observation  applies  to  all  cases 
of  sale  or  lease  herein  considered. 

In  the  Tehama-Oregon  line  transaction,  we  do  not  object 
to  the  term  of  999  years,  constituting,  of  course,  practically 
a  perpetual  lease,  because  we  conceive  this  tobe  a  case  where- 
in a  sale  of  this  property  would  meet  with  our  approval,  and 
where  snch  snle  is  only  prevented  by  the  outstanding  bonded 
obligations  rendering  a  sale  impracticable. 

We  likewise  approve  of  the  provision  for  the  sale  of  that 
portion  of  the  Weed-Natron  brancli,  which  is  located  in  Cal- 
ifornia, except  as  to  the  valuation,  as  lieretofore  stated.  The 
same  may  be  said  as  to  the  Redwood-San  Francisco  lease,  ex- 
cept as  to  the  term  thereof.  Except  in  those  cases  where  ve 
would  approve  a  sale  of  the  property  and  a  sale  is  only  pre- 
vented by  the  outstanding  obligations  which  are  liens  upon 
the  property,  we  think  a  perpetual  lease  is  not  warranted. 
In  other  words,  except  in  those  cases  where  we  would  ap- 
prove a  sale  we  will  not  approve  a  perpetual  lease.  This  is 
equally  applicable  to  the  term  of  999  years  provided  in  all  of 
the  other  leases  which  are  hereafter  to  be  considered. 
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The  CommisBion  is,  however,  willing  to  permit  the  leases 
in  this  case  to  ran  for  a  period  of  fifty  years  and  for  the  fur- 
ther period  until  the  Comnusslon  or  other  competent  state 
authority,  after  notice  and  hearing,  directs  their  cancella- 
tion or  modification,  whereupon  snch  cancellation  or  modifi- 
cation shall  be  made. 

The  city  of  Sacramento  was  represented  at  the  hearing  by 
its  city  attorney,  who  stated  that  the  city  was  at  present  in 
litigation  with  the  parties  hereto,  or  some  of  them,  in  the 
matter  of  city  franchises  which  the  city  claims  have  expired, 
and  that  the  city  expected  that  additional  litigation  as  to 
other  city  franchises  would  soon  be  initiated.  The  city  attor- 
ney requested  that  the  Commission  insert  in  its  order  a  con- 
dition to  the  effect  that  no  rights  of  the  city  should  be  preju- 
diced by  the  order.  The  city  attorney  of  Oakland  made  a 
similar  request.  The  attorneys  for  the  applicants  herein 
agreed  that  such  condition  miglit  be  inserted  and  tlie  <'oiii- 
missioD  will  do  so,  although  it  is  of  the  opinion  that  no  act 
on  its  part  could  be  construed  to  revive  an  expired  city  fran- 
chise or  otherwise  prejudice  the  cities  with  respect  to  such 
franchise. 

The  provision  for  the  lease  of  the  Benicia  short  line  and 
the  joint  use  of  terminals,  including  industry  tracks,  are  the 
ones  to  which  we  find  the  most  serious  objection.  The  agree- 
ment contemplates  that  the  Southern  Pacific  shall  grant  to 
the  Central  Pacific  for  the  Union  Pacific  the  equal  joint  use 
and  possession  of  the  short  line  from  Sacramento  to  Oakland 
via  Benicia,  at  an  annual  rental,  and  that  no  additional 
company  may  use  the  tracks  so  leased  unless  it  has  first  se- 
cui-ed  the  written  consent  of  both  the  Southern  Pacific  and 
the  Central  Pacific.  In  other  words,  these  two  companies 
are  to  hare  the  use  of  these  very  desirable  tracks  to  the  ex- 
clusion of  any  other  railway  company,  unless  both  the  South- 
em  Pacific  and  the  Central  Pacific  concur  in  letting  in  the 
stranger.  We  recognize  fully  that  this  property  now  belongs 
solely  to  the  Southern  Pacific  Railroad  Company  and  is 
operated  solely  by  the  Southern  Pacific.  Nevertheless,  the 
grant  by  the  Southern  Pacific  of  the  use  of  its  tracks  to  one 
independent  competitor  (the  Central  Pacific)  while  refusing 
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to  grant  the  same  rights  to  another  ind<>pendent  competitor 
(the  Western  Pacific)  wonld  work  a  discrimination  which 
the  welfare  of  thiB  State  does  not  pennit  and  which  this  Com- 
mission will  not  sanctioD.  If  the  Southern  Pacific  is  going 
to  throw  its  property  open  to  one  of  its  BCTeral  independent 
competitors,  it  must  plaj  fair  with  the  others  and  permit  its 
use  bj  them  also,  on  terms  which  stiall  provide  for  a  just 
compensation,  to  the  extent  to  wliich  the  capacity  of  the 
property  reasonably  permits.  If  the  present  plan  of  a  sale 
by  the  Southern  Pacific  of  the  Central  Pacific  stock  to  the 
Union  Pacific  be  abandoned  and  in  lieu  thereof  the  Union 
Pacific  Khali  buy  the  line  of  the  Central  Pacific  hefween 
Ogden  and  Sacramento  or  secures  long  term  lease  thereof, 
with  lease  or  trackage  rights  tbence  into  San  Francisco, 
other  considerations  might  arise.  It  might  then  be  held  that 
the  Union  Pacific  would  be  acting  in  accordance  with  the 
plan  of  Congress  to  secure  a  connected  line  of  railway  via 
the  Union  Pacific  and  the  Central  Piicifto  to  the  ctKiMt  and 
that  the  Central  Pacific  was  not  acting  voluntarily  in  grant- 
ing the  trackage  rights  to  enable  the  Union  Pacific  to  reach 
the  coast  from  Sacramento.  This  effect  of  the  Federal  stat- 
utes heretofore  referred  to  would  confine  the  right  to  an 
outlet  for  the  Union  Pacific  to  the  Stockton-Niles  route. 

While  there  is  some  argument  in  favor  of  the  joint  use  of 
certain  terminals  by  the  Southern  and  Central  Pacific  to  the 
exclu^on  of  other  lines,  particularly  as  affects  such  a  ter- 
minal as  the  Oakland  Pier,  still  we  do  not  believe  that  under 
all  the  circumstances  of  this  case  the  provision  that  only  by 
the  joint  approval  of  these  companies  are  these  terminals, 
including  industry  tracks,  as  we  interpret  the  agreement,  to 
be  used  by  any  other  company  is  justified.  A  condition  con- 
cerning this  matter  will  be  inserted  in  the  order. 

We  are  not  unmindful  of  the  fact  that,  aa  testified  by  both 
Judge  Lovett  and  Mr.  Sproule,  these  companies  are  more  or 
less  under  duress  to  contract.  On  the  one  hand  the  stock  of 
the  Southern  Pacific  owned  by  the  Union  Pacific  is  in  the 
hands  of  the  court  for  sale,  and  if  an  arrangement  is  not 
consummated  before  ninety  days  shall  have  elapsed  after  the 
decision  of  the  court,  this  stock  is  to  be  placed  in  the  hands 
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of  a  receiver  to  be  sold  as  the  court  directs.  It  is  testified 
that  the  Attorney  General  ib  threatening  proceedings  against 
the  Southern  Pacific  if  it  does  not  divest  itself  of  control  of 
its  alleged  competing  line,  the  Central  Pacific,  and  we  appre- 
ciate the  desire  of  the  parties  to  bring  about  a  solution  of 
their  tronbles  which  will  result  in  as  little  financial  loss  to 
them  as  possible,  yet  we  believe  it  is  our  dnty  to  have  in  mind 
the  effect  of  any  arrangement  which  may  be  designed  upon 
not  only  the  contracting  parties  here,  but  the  public.  As  we 
have  already  indicated,  we  do  not  believe  the  sale  of  the  stock 
of  the  Central  Pacific  is  necessary  to  bring  about  the  result 
desired  by  the  Supreme  Court,  or  even  by  the  Attorney  Gen- 
eral, but  if  Federal  authorities  acting  within  their  jurisdic- 
tion in  this  matter,  which  is  wholly  without  our  jurisdiction, 
shall  decide  that  the  sale  of  this  stock  must  be  made,  then  we 
do  not  feel  that  it  will  be  possible  for  us  to  protect  the  public 
beyond  that  protection  which  may  be  accorded  by  the  impo- 
sition of  conditions  specified  in  the  order  herein,  which  con- 
ditions, while  not  designed  to  he  oppressive  to  the  contract- 
ing parties,  have  as  their  object  the  restoration  of  real  com- 
petition in  local  traffic  in  addition  to  the  competition  in 
transcontinental  traffic  which  is  designed  by  the  Attorney 
Oeneral. 
We  submit  herewith  the  following  form  of  order : 

OBDEE. 

Central  Pacific  Railway  Company,  Southern  Pacific  Rail- 
road Company  and  Southern  Pacific  Company  having  filed 
with  this  Commission  their  application  for  an  order  author-  ' 
izing  (o)  the  lease  by  the  Central  Pacific  Railway  Company 
to  the  Southern  Pacific  Railroad  Company  of  its  line  of  rail- 
way between  Tehama,  California,  and  the  California-Oregon 
boundary  line;  (b)  the  sale  by  the  Central  Pacific  Railway 
Company  to  the  Southern  Pacific  Railroad  Company  of  so 
much  of  its  line  of  railway  between  Weed,  California,  and 
Natron  Station,  Oregon,  as  lies  within  the  State  of  Cali- 
fornia; (c)  the  grant  by  the  Sonthern  Pacific  Railroad  Com- 
pany and  the  Southern  Pacific  Company  to  the  Central  Pa- 
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ciflc  Railway  Conipauy  of  the  equal  joint  use  and  possesion 
of  the  line  of  railway  of  tlic  grantees  between  Sacramento 
and  Oakland  via  Benicia  and  Port  Costa,  at  an  annual  ren- 
tal; (rf)  the  grant  by  the  Southern  Pacific  Railroad  Company 
and  the  Southern  Pacific  Company  to  the  Central  Pacific 
Railway  Company  of  trackage  and  running  rights  between 
Redwood  City  and  San  Francisco  for  the  operation  of 
through  freight  trains,  only,  at  an  annual  rental,  and  (e) 
the  grant  by  the  Southern  Pacific  Railroad  Company  (or  the 
Southern  Pacific  Company)  to  the  Central  Pacific  Railway 
Company  and  the  grant  by  the  Central  Pacific  Railway  Com- 
pany to  the  Southern  Pacific  Railroad  Company  (or  the 
Southern  Pacific  Company)  of  the  joint  and  equal  use  of  all 
terminals,  including  induHtiy  tracks  at  all  junctions  of  their 
respective  lines  within  city  limits,  at  annual  rentals, — all  as 
set  forth  in  said  application  on  file  witli  tliis  CunniiisKion ; 
and  a  public  hearing  having  been  held  on  said  application 
and  the  Western  Pacific  Railway  Company  having  appeared 
in  opposition  to  the  granting  of  said  application,  and  the 
Commission  being  fully  advised  in  the  premises,  we  hereby 
find  as  a  fact  that  public  convenience  and  necessity  will  not 
be  served  by  the  granting  of  said  application  except  on  the 
conditions  hereinafter  specified,  liasing  our  order  on  this 
finding  of  fact,  and  on  the  further  findings  contained  in  the 
opinion  which  precedes  tliis  order, 

It  is  hercbij  ordered,  that  said  application  be  and  the  same 
is  hereby  granted,  but  only  on  the  following  express  condi- 
tions and  not  otherwise,  to  wit ; 

1.  The  price  at  whicli  the  property  covered  by  the  agree- 
ment between  the  applicants  hereto  shall  be  sold  or  the  ^-alu- 
ation  on  which  its  rental  shall  be  based,  as  the  case  may  be, 
shall  be  only  such  price  or  valuation  as  sliall  first  have  been 
formally  submitted  to  and  approved  by  the  Railroad  Com- 
mission. This  condition  shall  not  be  hold  to  be  a  condition 
precedent  to  the  consummation  of  said  agreement,  but  such 
sale  price  and  rentals  shall  not  be  paid  or  become  due  until 
such  approval  of  the  Railroad  Commission  has  been  secnred. 

2.  The  rates  and  fares  which  may  be  filed  with  the  Rail- 
road Commission  by  any  party  or  parties  to  said  agreement, 
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between  points  within  the  State  of  California,  growing  out 
of  the  altered  conditions  resulting  from  said  agreement,  shall 
in  no  case  exceed  the  rates  and  fares  in  effect  between  said 
poiDts  on  the  twenty-fourth  day  of  February,  1913,  over 
the  lines  now  operated  by  the  Southern  Pacific  Company. 
Within  sixty  days  from  the  effective  date  of  said  agreement 
the  railroads,  parties  heivtc,  shall  file  with  this  Commission 
joint  rates  and  fares  for  the  transportation  of  freight  and 
passengers  between  all  points  in  the  State  of  California, 
which  said  joint  rates  and  fares  shall  not  exceed  the  present 
rates  and  fares  of  the  Southern  Pacific  Company  between 
the  same  points  now  on  file  with  this  Commiasion. 

3.  The  term  of  each  999  year  lease  referred  to  in  the  agree- 
ment, other  than  the  lease  of  the  line  of  railway  hctwecu 
Tehama  and^the  California-Oregon  line,  as  to  which  the  term 
is  approved,  shall  be  fifty  years  and  for  such  further  period 
of  time  thereafter,  and  upon  such  terms  as  the  Bailroad  Oom- 
missioD,  after  notice  and  hearing,  shall  have  determined  to 
be  reasonable. 

4.  In  the  event  that  the  Southern  Pacific  Company  and 
the  Southern  Pacific  Bailroad  Company  hereafter  grant  to 
the  Central  Pacific  Bailway  Company,  under  the  terms  of 
said  agreement  or  otherwise,  or  any  other  line,  the  use  or 
possession  of  the  line  of  railway  known  as  the  Benicia  short 
line,  said  Southern  Pacific  Company  and  Southern  Pacific 
Bailroad  Company  shall  grant  a  similar  privilege  to  any 
other  competing  line  of  railway  which  may  make  applicatitm 
therefor,  for  an  equitable  compensation,  to  the  extent  to 
which  said  line  may  reasonably  be  used.  If  the  parties  can- 
not agree  as  to  the  terms  of  the  use  or  possession  or  the  rea- 
sonableness of  being  admitted  to  said  use  or  possession,  they 
shall  make  formal  application  to  the  Bailroad  Commision, 
which  will  thereupon  after  proceedings  duly  had  determine 
the  question  involved. 

5.  Id  the  event  that  any  of  the  companies  parties  to  said 
agreement  shall  grant,  the  one  to  the  other,  or  to  any  other 
railroad  company,  the  use  or  possession  of  any  of  the  ter- 
minals, including  industry  tracks,  specified  in  said  agree- 
ment, said  company  or  companies  granting  such  nse  or  pos- 
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session  shall  grant  a  similar  privilege  to  any  other  competing 
line  of  railway  which  may  make  application  therefor,  for 
aD  equitable  compensation,  to  the  extent  to  which  snch  fa- 
ciliti^  may  reasonably  be  used.  In  the  event  that  the  parties 
cannot  agree,  the  same  proceedings  shall  be  had  as  in  the 
preceding  paragraph.  This  condition,  however,  may  be  modi- 
fied by  the  Commission  in  the  event  of  tenaiual  facilities 
now  jointly  used  by  any  two  of  the  parties  to  said  agreement, 
in  such  cases  as  the  Commission,  after  a  bearing,  shall  find 
to  be  reasonable. 

6.  Neither  this  order  nor  any  act  done  in  pursuance  of  its 
authority  shall  be  construed  as  extending,  reviving  or  in  any 
way  affecting  the  term  of  any  franchise  or  permit  or  as  prej- 
udicing in  any  way  the  rights  of  the  State  of  California  or 
of  any  city,  town,  county  or  other  political  subdivision 
thereof. 

7.  This  order  shall  not  become  effective  for  any  purpose 
unless  and  until  all  the  parties  to  said  agreement  shall  flret 
have  filed  with  the  Railroad  Commission  a  stipulation  undcB 
the  hand  and  seal  of  said  applicants,  duly  authorized  by  the 
board  of  directors  or  other  competent  governing  body  of  each 
thereof,  agreeing  for  themselves  and  their  resi)ective  sneces- 
sors  and  assigns  to  be  found  by  and  comply  in  good  faith 
with  each  condition  of  this  order. 

Dated  at  San  Francisco,  California,  this  24th  day  of  Feb- 
ruary, 1913. 
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In  the  Mattbb  op  the  Application  op  Cbntbal  Pacific 
Railway  Company,  Southern  Pacific  Raileoad  Com- 
pany AND  Southern  Pacific  Company  fob  Authoriza- 
tion TO  Make  a  Lease  op  a  Certain  Railroad;  to 
Make  a  Sale  of  a  Certain  Railroad;  to  Make  a  Con- 
tract for  the  Joint  ITsb  and  Possession  of  a  Certain 
Railroad;  to  Make  a  Contract  for  Running  and 
Trackage  Rights  Over  a  Certain  Railroad;  and  to 
Make  a  Contract  for  the  Joint  Use  of  Certain  Rail- 
road Terminals. 

Application  No.  409 — Decision  No.  478. 
Decided  February  24,  rgij. 
Sale   and   Lease  of   Railroad   Property — Compliance   with    Re- 
quirements of  United   States   Supreme  Court  and   Federal 
legislation — Joint  Use  of  Facilities — Elqual  Privileges  to  All 
Competing  Railroads.   |Ed.) 

Understanding  that  the  conditions  imposed  in  the  original  opinion  and 
order*  herein  will  result  in  the  rejection  of  the  agreemeni,  thus  rendering 
necessary  further  negotiations  between  the  parties,  this  supplemental  opinion 
specifies  the  arrangements   that   will  be  approved : 

First — Under  specified  conditions  sanction  will  be  given  to  an  arrange- 
ment which  puts  the  Union  Pacific  in  entire  or  joint  control  with  the  South- 
ern Pacific  of  the  Central  Pacific  line  from  Sacramento  by  way  of  Niles  to 
Oakland.  Such  condilions  involve  a  long  term  lease,  freed  from  the  objec- 
tions urged  in  the  original  opinion  against  the  method  of  arriving  at  a  value, 
by  the  Central  Pacific  to  the  Union  Pacific  of  the  line  from  Ogden  to  Sacra- 
mento, including  the  line  from  Roseville  to  Tehama.  This  arrangement  will 
place  the  Union  Pacific  at  Sacramento  in  a  position  in  regard  to  an  outlet 
to  the  cost  different  from  that  occupied  by  any  other  line  at  that  point. 
Under  the  acts  of  Congress  providing  for  the  construction  of  the  Union 
Pacific  and  Central  Pacific  as  construed  by  the  Supreme  Court  of  the  United 
States,  it  is  provided  that  the  Union  Pacific  have  an  outlet  over  the  Central 
Pacific  to  San  Francisco.  Such  being  the  case,  if  the  Central  Pacific  gives 
to  the  Union  Pacific  access  to  San  Francisco  from  Sacramento  over  the 
Central  Pacific  line  between  these  two  points,  such  agency  will  have  done 
so,  not  as  a  voluntary  act,  but  as  a  requirement  of  Congress,  and  cannot  be 
held  as  thereby  subjecting  itself  to  any  penalty  or  disadvantage  by  reason 
of  such  act.  If  the  above  scheme  is  adopted  and  the  Union  Pacific  secures 
exclusive  control  of  the  Central  Pacific  line  from  Ogden  to  Sacramento,  it 
may  likewise  secure  exclusive  or  joint  control  of  the  line  from  Sat^^mento 
to  Oakland  by  way  of  Niles  because  of  the  fact  that  this  is  the  outlet  of  the 
Central  Pacific  referred  to  in  the  congressional  acts  and  admitted  to  be  such 
by  the  parties  to  this  case. 

»See  page  566. 
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Also,  permission  will  be  given  to  the  exclusive  use  by  the  Union  Pacific 
or  the  joint  use  by  it  with  ihe  Southern  Pacific  of  such  terminals  as  are 
incident  to  this  line  of  railroad  from  Sacramento  hut  not  the  facilities  which 
are  incident  to  any  other  line  independent  of  this  line. 

Also,  liaving  secured  by  (he  above  method  an  outlet  to  San  Francisco,  the 
Union  Pacific  may  not  say  that  it  finds  itself  in  Sacramento  in  any  diHerent 
position  as  regards  any  other  line  from  Sacramento  to  Oakland  than  is  the 
Western  Pacific  or  any  other  competing  line,  and  there  is  no  more  reason 
for  giving  it  a  right  of  way  over  a  more  advantageous  line  between  Sacra- 
mento and  Oakland  even  for  an  adequate  consideration,  than  there  is  for 
giving^  such  a  right  of  way  to  the  Western  Pacific  or  any  other  independent 

Second^-lf,  instead  of  the  leasehold  alternative  as  above  suggested,  the 
original  plan  is  adhered  to  of  giving  to  the  Union  Pacilic,  through  stodt 
ownership,  not  only  the  main  line  of  the  Central  Pacific  from  Ogden  by  way 
of  Sacramento  and  Niles  to  Oakland,  but  also  the  important  feeders  from 
such  line,  then  the  approval  of  the  Commission  will  limit  the  Union  Pacific 
to  the  line  between  Sacramento  and  Oakland  to  which  this  ownership  entitled 
it  and  the  terminals  incident  thereto.  If  it  is  accorded  any  other  terminals 
or  any  other  route  by  the  voluntary  act  of  the  Southern  Pacific,  or  Central 
Pacific,  the  conditions  imposed  in  the  main  opinion  and  order  shall  be  insisted 

Approval  likewise  will  be  given  to  the  following  arrangements  but  only 
on  the  conditions  outlined  in  the  main  Opinion  and  Order,  to  wit :  respecting 
the  kase  of  the  line  from  Tehama  to  the  Oregon  State  line:  the  sale  of  the 
Weed  tine;  the  lease  of  the  Bay  Shore  cut-off;  the  lease  of  the  Benicia 
Short  Line  from  Sacramento  to  Oakland;  the  lease  of  the  terminals,  in- 
cluding industry  tracks,  specified  in  the  agreement,  the  latter  to  be  made 
definite  and  specific. 

Except  as  to  those  facilities  of  the  Central  Pacific  and  Southern  Pacilic 
which  are  so  interwoven  that  it  is  impossible  to  require  their  separation,  if 
the  use  of  any  other  facilities  such  as  industry  spurs  and  terminal  facilities 
be  accorded  by  the  Southern  Pacific  to  the  Central  Pacific,  or  the  Central 
Pacific  to  the  Southern  Pacific,  then  the  voluntary  according  of  such  use  will 
carry  with  it,  as  nn  annexed  condition,  the  necessity  of  according  similar 
privilege  to  any  other  line  similarly  situated  and  willing  to  pay  a  reason- 
able compensation  therefor. 

Mc<Jut(-hcn.  Oliicy  aiul  WiJlard  aud  W.  W.  (Cotton,  for  Central 
Pacific  Kailway  CompaDy. 

Will.  F.  Jlerrin  and  (iiii/  V.  jS7(cm/>,  for  Southern  Pacific  Com- 
pany and  Soiitliern  Pacific  Kailroad  Company. 

Chas.  S.  Wheeler  and  AUiin  P.  Matthew,  for  Western  Pacific 
Rail^\■ay  Company. 

Ifobertxoii  T.  ^McKinicl-.  City  Attorney,  for  City  of  Sacra- 
mento. 

Hen  F.  JVfiolncr.  City  Attorney,  for  City  of  Oakland. 

Seih  Mann,  for  San  Francisco  Chamber  of  Commerce,  r 
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SUPPLEMENTAL  OPINION. 

Inasmuch  as  we  uiiilerstaiid  tbe  imposition  of  tlie  condi- 
tious  set  out  ill  the  main  opiuioii  ami  order*  will  result  in  tlie 
rejection  of  tbe  contract  iu  its  entirety,  thus  rendering  far- 
ther negotiations  between  the  parties  necessary,  it  is  proper 
to  set  out  specifically  what  arrangements  we  will  approve 
and  tile  reasons  therefor. 

The  Supreme  Court  orders  one  act  only,  aside  from  tbe 
temporary  expedients  incidental  to  tbe  carrying  out  of  the 
decree,  iiamely,  the  sale  by  the  Union  Pacific  of  the  Southern 
Pacific  stock.  It  permits,  however,  to  the  Union  Pacific  "the 
Central  Pacific  connection  from  Ogden  to  San  Prancisco 
"  *  ■  •,  thus  effecting  such  a  continuity  of  tbe  Union  Pacific 
and  Central  Pacific  as  was  contemplated  by  the  acts  of  Con- 
gress under  which  they  were  constructed."  {United  States 
vs.  Union  Pacific  Railroad  Company  el  al.)  Recognizing  tha 
importance  of  such  a  Biiggeetioii  from  the  Supreme  Couri;,  we 
will  treat  the  decree  as  directing  such  an  outlet  over  the  Cen- 
tral Pacific  as  here  sugg(!Sted  and  will  assume  that  it  is  the 
duty  of  any  inferior  tribunal  acting  within  its  jurisdiction 
to  exercise  any  discretion  which  it  may  have  in  such  a  manner 
as  to  effectuate  this  design  of  the  Supreme  Court  as  well  coo- 
tained  in  its  suggestion  as  required  hy  its  command.  There- 
fore, we  proceed  upon  the  theory  that  the  Union  Pacific  is 
to  be  divested  of  control  of  the  Southern  Pacific  by  such  dis- 
position of  the  Southern  Pacific  stock  as  will  make  these  two 
lines  bona  fide  independent  lines,  and  that  the  Union  Pacific 
is  to  be  invested  with  an  outlet  to  the  coast. 

The  Attorney  General  of  the  United  States  has  recognized 
these  two  requirements,  but  he  has  added  an  additional  re 
quirement,  admittedly  not  commanded  or  suggested  in  the 
decree  and  which  could  not  be  directly  brought  about  except 
by  a  new  proceeding  in  tlie  Federal  courts  prosecuted  to  a 
decree  favorable  to  bis  contention  in  the  Supreme  Court  of 
the  United  States.  This  is  the  requirement  that  the  Southern 
Pacific  Company  sell  tlie  stock  of  the  Central  Pacific.  We 
assume,  however,  that  the  insistence  by  the  Attorney  General 

•  See  page  566. 
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upon  the  sale  by  the  Southern  Pacific  Company  of  the  stock 
of  the  Central  Pacific  held  by  it  is  only  incidental  to  his  main 
design  wliich  is  to  prevent  the  conti-ol  by  the  Southern  Pacific 
Company  wliich  owns  the  Sunset  line  by  way  of  the  El  Paso 
gateway  of  a  line  at  least  in  part  competitive  therewith  to 
the  Ogden  gateway.  We  cannot  believe  that  the  plan  of  the 
Attorney  (ieneral  to  bring  about  his  desired  result  makes 
necessary  anything  more  than  the  surrender  by  the  Southern 
Pacific  Company  of  the  Central  Pacific  main  line  and  its 
exclusion  from  any  interest  therein.  Certainly,  the  main 
design  does  not  necessitate  the  surrender  by  the  Southern 
Pacific  to  its  present  dominant  ally  but  competitor  to  be,  of 
ita  moat  import;int  feedei-s  and  all  of  its  advantages  secured 
by  reason  of  its  being  first  in  the  field.  Neither  does  it  con- 
template the  admission  of  this  formidable  rival  to  the  ex- 
clusion of  any  other  rival  or  ally  to  the  joint  use  of  one  of 
its  advantageous  short  lines  nor  to  the  exclusive  joint  use  of 
its  important  terminals.  Neither  do  we  think  the  Attorney 
General  desires  to  upset  local  traffic  conditions  by  breaking 
a  well  built  system  of  local  lines  well  suited  to  serve  the  local 
needs  of  the  people  of  this  State  into  two  dissociated  sets 
of  branches,  some  of  which  begin  and  end  nowhere  if  we  have 
reference  t»»  their  separate  ownership.  These  local  lines  are 
the  resnlt  of  many  years  of  growth,  and  any  one  at  all  fa- 
miliiir  with  railroad  conditions  in  this  State  knows  that  thcv 
can  be  much  more  conveniently  and  economically  managed 
as  one  local  system  than  by  the  substitution  of  two  incom- 
plete local  sj'stx'ms  and  two  agencies  to  perform  the  service 
now  being  carried  on  by  one  complete  system  in  charge  of 
one  agency. 

That  the  Attorney  General  has  in  view  the  bringing  about 
of  a  result  and  is  not  insisting  upon  any  particular  method 
of  accomplishing  sucli  result  is,  we  believe,  a  fair  inference. 
We  are  confirmed  in  this  by  his  attitude  expressed  by  tele- 
graph on  the  first  day  of  the  hearing  of  this  case  as  to  the 
exclusive  use  of  the  Benicia  cut-off  and  the  terminals  of  the 
Southern  Pacific  by  the  Union  Pacific. 

We  then  conclude  that  alt  tliat  the  Attorney  General  adds 
to  the  two  requirements  of  the  Supreme  Court  is  the  one  ad- 
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ditional  which  contemplateB  the  disposition  b;  the  Southern 
Pacific  Company  of  its  control  o(  the  main  line  of  the  Central 
Pacific  with  which  it  is  supposed  to  compete  bj  the  El  Paso 
route,  and  that  he  ia  not  committed  to  an;  particular  method 
and  that  his  approval  may  be  expected  to  any  reasonable 
method  of  effectually  accomplishing  this  result 

The  essential  elements  of  the  plan  of  the  Supreme  Conrt  as 
added  to  by  the  Attorney  General  are : 

First — The  sale  of  the  Southern  Pacific  stock  by  the  Union 
Pacific. 

Second — The  securing  by  the  Union  Pacific  of  an  outlet 
to  the  Coast  over  the  Central  Pacific  line ;  and 

Third — The  surrender  by  the  Southern  Pacific  Company 
of  so  much  of  the  Central  Pacific  line  as  is  necessary  to  pre- 
vent said  Southern  Pacific  Company  from  controlling  a  line  - 
designed  to  compete  l^'ith  its  El  Paso  route. 

With  the  first  requirement  we  have  no  direct  official  con- 
cern, but  we  invite  the  attention  of  the  Attorney  General  and 
the  court  to  the  contention  of  the  Western  Pacific  Railroad 
Company  that  the  syndicate  formed  by  Kuhn,  Loeb  &  Com- 
pany, the  Union  Pacific  bankers,  is  in  effect  accomplishing 
by  indirection  what  the  Supreme  Court  refused  to  permit  to 
be  accomplished  directly,  viz.,  the  purchase  by  the  stock- 
holders of  the  Union  Pacific  of  the  Southern  Pacific  stock. 
It  is  urged  that  this  banking  house  and  the  syndicate  formed 
by  it  are  controlled  by  the  large  stockholders  of  the  Union 
Pacific,  and  that  by  making  Southern  Pacific  stock  an  unde- 
sirable investment,  the  stockholders  of  the  Southern  Pacific 
Company  -ftill  be  deterred  from  buying  and  the  Union  Pacific 
controlled  syndicate  will  thereby  secure  control  of  this  stock, 
thus  leaving  the  Union  Pacific  and  Southern  Pacific  con- 
trolled by  the  same  stockholders,  an  arrangement  which  the 
Supreme  Court  has  already  condemned. 

The  two  other  conditions,  we  believe,  may  be  readily 
worked  out  together  so  as  substantially  to  meet  the  require- 
ment of  the  conrt  and  the  Attorney  General  as  well.  If  a 
lease  similar  in  terms  to  the  one  agreed  upon  to  the  Tehama- 
Oregon  line  of  the  Central  Pacific  be  made  by  the  Central 
Pacific  to  the  Union  Pacific  of  the  line  from  Ogden  to  Sacra- 
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mento,  including  the  line  from  Roseville  to  Tehama,  freed 
from  the  objectioo  already  urged  against  the  method  of  ar- 
riving at  a  value,  this  Commission  will  approve  such  a  lease. 
We  see  no  reason  why  a  flat  price  covering  the  value  of  this 
line  caoDOt  be  agreed  upoo  since  an  exclusive  lease  for  such 
a  long  time  would  be  tantamount  to  ownership;  or  a  lease 
with  option  to  purchase,  when  the  bonded  indebtedness  ad- 
mits, might  be  consummated.  This  arrangement  will  place 
the  Union  Pacific  at  Sacramento  in  a  position  in  regard  to 
an  outlet  to  the  coast  different  from  that  occupied  by  an; 
other  line  at  that  point.  Under  the  acts  of  Congress  provid- 
ing for  the  construction  of  Union  Pacific  and  Central  Pacific 
as  construed  by  the  Supreme  Court  of  the  United  States,  it 
is  provided  that  the  Union  Pacific  have  an  outlet  over  the 
Central  Pacific  to  San  Francisco.  Such  being  the  case,  if 
the  Central  Pacific  or  its  successor  in  interest,  gives  to  the 
Union  Pacific  access  to  San  Francisco  fr(»n  Sacramento  over 
the  Central  Pacific  line  between  these  two  points,  such  agenqy 
will  have  done  so  not  as  a  voluntary  act,  but  as  a  require- 
ment of  Congress,  and  certainly  cannot  be  held  as  thereby 
subjecting  itself  to  any  penalty  or  disadvantage  by  reason 
of  such  act.  Therefore,  if  the  scheme  which  we  have  sug- 
gested is  adopted  and  the  Union  Pacific  secures  exclusive 
control  of  the  Central  Pacific  line  from  Ogden  to  Sacramento, 
it  may  likewise  secure  exclusive  or  joint  control  of  the  line 
from  Sacramento  to  Oakland  by  way  of  Niles  because  of  the 
fact  that  this  is  the  outlet  of  the  Central  Pacific  referred  to- 
la the  congressional  acts  and  admitted  to  be  such  by  the 
parties  to  this  case.  Therefore,  under  such  conditions  we 
will  sanction  an  arrangement  which  puts  the  Union  Pacific 
in  entire  or  joint  control  with  the  Southern  Pacific  of  the 
Central  Pacific  line  from  Sacramento  by  way  of  Niles  to 
Oakland. 

As  regards  the  terminals,  we  are  willing  to  permit  the  ex- 
clusive use  by  the  Union  Pacific  of  the  joint  use  by  it  with 
the  Southern  Pacific  of  such  terminals  as  are  incident  to  this 
line  of  railroad  from  Sacramento,  but  not  the  facilities  which 
are  incident  to  any  other  line  independent  of  this  line. 

Having  secured  by  the  method  herein  outlined  an  outlet 
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to  San  Francisco  over  the  line  and  in  a  way  selected  for  it  by 
Congren,  the  Union  Pacific  may  not  say  that  it  finds  itself 
in  Sacramento  in  any  diCferent  position  as  regards  any  other 
line  from  Sacramento  to  Oakland  than  is  the  Western  Pacific 
or  any  other  competing  line,  and  there  is  no  more  reason  for 
giving  it  a  right  of  way  orer  a  more  advantageous  line  be- 
tween Sacramento  and  Oakland  even  tor  an  adequate  con- 
sideration than  there  is  for  giving  such  a  right  of  way  to 
the  ^\'e8teru  Pacific  or  any  other  independent  line.  The 
only  warrant  for  the  position  of  the  Union  Pacific  that  it 
should  be  allowed  to  get  to  San  Francisco  is  derived  from  thq 
acts  of  Congress  which  alone  constitute  it  superior  in  this 
respect  to  other  lines.  The  intentions  of  Cougr^s  having 
been  effectuated  by  its  admission  to  the  use  of  the  line  desig- 
nated by  Congress,  it  may  not  urge  as  a  right  its  admission 
either  to  the  joint  or  several  use  of  another  line.  This  con- 
clusion has  led  the  Commission  in  its  main  opinion  and  order 
to  impose  as  a  condition  upon  the  use  by  the  Union  I'acific 
of  the  Benicia  short  line  the  right  under  similar  terms  of  any 
other  road  to  nse  the  same. 

We  have  endeavored  herein  to  point  out  a  method  which 
we  believe  would  satisfy  the  command  and  su^estion  of  the 
Supreme  Court  and  the  d^ire  of  the  Attorney  General,  and 
have  stated  our  reasons  for  recommending  this  arrangement. 
If,  however,  the  Attorney  General  and  the  Circuit  Court  in 
its  discretion  shall  hold  that  the  Southern  Pacific  shall  sell 
all  of  the  Central  Pacific  stock  to  the  Union  Pacific,  thereby 
giving  to  the  Union  Pacific  through  stock  ownership  not  only 
the  main  line  of  the  Central  Pacific  from  Ogden  by  way  of 
Sacramento  and  Niles  to  Oakland,  but  also  the  important 
feeders  from  such  line,  we  shall  not  be  disposed  to  withhold 
our  approval  to  the  other  provisions  of  the  agreement  pre- 
sented to  as  on  the  sole  ground  that  the  Federal  authorities 
have  adopted  the  stock  ownership'  plan  for  the  transfer  of 
this  property  with  its  attendant  disadvantages,  and  not  the 
plan  which  we  have  recommended,  which  we  believe  from  a 
careful  investigation  of  the  conditions  is  preferable  from  the 
standpoint  of  the  public.  In  other  words,  we  have  deemed  it 
best  to  point  out  to  the  Federal  authorities  our  objection  to 
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the  control  of  Uie  entire  Central  Pacific  system  hy  the  Union 
Pacitie  aud  have  suggested  an  alternative  plan  which  will 
meet  such  objectionB,  but  if  after  liaving  considered  our  pro- 
posal, the  Federal  authorities,  acting  within  their  jurisdic- 
tion, adhere  to  the  original  plan  of  the  Attorney  General, 
we  will  waive  this  objection,  because  while  we  consider  it  Im- 
portant we  do  not  consider  it  entirely  essential.  Particular- 
ly, do  we  reach  this  conclusion  by  reason  of  the  fact  that  this 
Commission  has  the  power  to  regulate  local  rates  and  service 
and  the  admitted  intention  of  the  parties  not  to  attempt  to 
use  the  separation  of  these  lines  as  a  means  and  excuse  for 
increasing  the  rates  and  impairing  the  service. 

If  the  Union  Pacific  under  the  permission  of  the  Attorney 
General  and  the  Federal  court  is  permitted  to  purchase  the 
stock  of  the  Central  Pacific,  then,  we  will  limit  it  to  the  line 
between  Sacramento  and  Oakland,  to  which  this  ownership 
entitles  it  and  the  terminals  incident  thereto.  If  it  is  ac- 
corded any  other  terminals,  or  any  other  route,  by  the  volun* 
tary  act  of  the  Southern  Pacific  Company,  we  shall  insist 
upon  the  conditions  which  we  have  imposed  in  the  main 
opinion  and  order.  We,  therefore,  recommend  the  arrange- 
ment which  we  have  suggested  for  the  acquirement  by  the 
Union  Pacific  of  the  main  line  of  the  Central  Pacific  from 
Ogden  by  way  of  Siu^raniMifo  and  Niles  to  Oakland  and  tlic 
branch  line  from  Boseville  to  Tehama,  but,  if  the  Attorney 
General  and  the  Circuit  Court,  in  spite  of  such  recommenda- 
tion, desire  that  the  Union  Pacific  secure  the  stock  of  the 
Central  Pacific,  thereby  securing  not  only  this  main  line, 
but  the  branches,  our  approval  will  be  given  likewise  to  the 
following  arrangements,  but  only  on  the  conditions  outlined 
in  the  main  opinion  and  order. 

We  will  approve,  if  application  is  made  therefor,  the  ar- 
rangement outlined  in  the  main  decision  respecting  the  lease 
of  the  line  from  Tehama  to  the  Oregon  state  line;  the  sale 
of  tlie  Weed  line;  the  lease  of  the  Bay  Shore  cut-oflf;  the 
lease  of  the  Bcnicia  short  line  from  Sacramento  to  Oakland; 
the  lease  of  the  terminals  including  industry  tracks,  specified 
in  the  agreement,  the  latter  to  be  made  definite  and  specific 
hereafter. 
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We  recognize  that  some  of  the  facilitiea  of  the  Central  Pa- 
cific and  Southern  Pacific  are  ao  connected  and  interwoven 
that  it  IB  practically  impossible  to  require  their  separation, 
and  the  Commission  will  be  disposed  to  recognize  any  neces- 
sities which  may  arise  from  such  cause,  but  if  the  use  of 
any  other  facilities,  such  as  industry  spurs  and  terminal 
facilities  of  a  similar  character  be  accorded  by  the  Southern 
Pacific  to  the  Central  Pacific,  or  the  Central  Pacific  to  the 
Southern  Pacific,  then  the  voluntary  according  of  such  use 
will  carry  with  it  as  an  annexed  condition  the  necessity  of 
according  a  similar  privilege  to  any  other  line  similarly  sit- 
uated and  willing  to  pay  a  reasonable  compensation  therefor. 
And  it  shall  only  be  necessary  in  each  instance  for  the  line 
desiring  these  privileges  to  be  accorded  to  it  to  secure  the 
consent  of  the  owner  of  such  farilitics  and  not  the  I'onwnt 
of  the  other  company  which  has  been  voluntarily  admitted  to 
the  use. 

Dated  at  San  Francisco,  California,  this  24th  day  of  Feb- 
ruary, 1913. 


DigiLizedbyGoOglc 


KANSAS. 

Public  Utilities  Commission. 

The  Garden  City  Tblbphonb,  Light  and  Manufactubing 
GOMi'ANV,  Complainant,  vs.  the  City  of  Garden  ('ity, 
Reapondent. 

Docket  No.  411. 
Decided  July  30.  1912. 

Ordinance  Fixing  Rates — Higher  Rates  Recommended  by  Com- 
mission— Valuation  of  Property — Reproduction  Cost — Pres- 
ent Value — Depreciation — Rate  of  Return. 

.  Complaint  alleging  that  Ordinance  No.  97  of  the  City  of  Garden  City,  fix- 
ing rates  for  electric  light  and  power,  was  unreasonable,  and  that  the  rates 
>Hxed  therein  were  so  low  that  the  complainant  would  be  unable  to  furnish 
current  and  maintain  its  plant  in  its  present  efficiency  without  great  loss, 
and  asking  that  the  Commission  recommend  and  advise  the  City  to  make 
such  changes  in  the  ordinance  as  might  be  necessary  to  protect  the  public 

As  opposed  to  the  company's  book  value  of  $60,973.83  for  the  plant  used 
by  the  complainant  in  furnishing  electricity,  the  Commission  fixed  a  fair 
value  of  $45,000,  including  intangible  values.  In  reaching  its  valuation,  the 
Commission  estimated  the  reproduction  cost  new  and  the  present  value.  The 
Commission  proposed  a  schedule  of  rates  lower  than  the  rates  charged  by 
the  complainant,  but  higher  than  the  rates  fixed  by  the  ordinance,  and  held 
that  $2,000  was  a  proper  annual  allowance  for  depreciation,  and  that  the 
rates  proposed  would  yield  7.7%  on  $4.5,000.  which  was  an  ample  return  upon 
the  fair  value  of  that  part  of  the  complainant's  plant  used  for  the  production 
of  electricity  for  light  and  power. 

The  Commission  advised  and  recommended  that  the  City  revise  and 
change  the  ordinance  so  as  to  provide  for  the  proposed  rates.* 

REPORT  AND  ORDER. 

The  City  of  Garden  City  ia  a  city  of  the  second  class  and 
is  situated  in  Finney  Comity,  Kansas. 

The  Garden  City  Teleplione,  Light  and  Manufacturing 
Company  is  a  corporation  organized  and  existing  under  aod 

•Editor's  headnote. 
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by  virtue  of  the  laws  of  the  State  of  Colorado,  and  is  engaged 
in  operating  a  telepboue  system  and  an  electric  light  system 
in  the  Ci^  of  Garden  City.  The  telephone  system  and  elec- 
tric light  plant  are  operated  hy  the  same  management  and 
wherever  possible,  with  the  same  employees,  buildings,  office 
fiztnres,  tools  and  appliances.  The  rates  charged  for  elec- 
tricity for  lighting  purposes  are  as  follows ; 

1  Kilo-watt  hour  to  75  Kilo-watt  hours,  15  cents. 

76  Kilo-watt  hours  to  150  Kilo-watt  honrs,  13  cents. 

151  Kilo-watt  hours  and  above,  10  cents. 

There  are  129  lights  on  flat  rates. 

There  is  a  special  rate  of  8  cents  per  Kilo-watt  hour  to  the 
Windsor  Hotel. 

Employees  of  the  light  company  receive  a  flat  rate  of  $1.00 
per  month. 

Other  than  to  employees,  the  minimum  rate  with  metered 
service  is  f  1.50  per  month. 

There  are  65  street  lamps  in  operation  for  which  the  com- 
pany receives  from  the  city  Jl,639.05  per  annum. 

On  the  6th  day  of  June,  1912,  the  City,  by  its  Mayor  and 
Council,  passed  the  following  ordinance : 

Ohdinancb  No. — 97 — N.  S. 

An  Ordinance  Providing  for  the  Fixing  of  Bates  and  Charges 
for  the  Furnishing  and  Supplying  of  Electric  Light  and 
Electric  Current  to  the  Inhabitants  of  the  City  of  Gar- 
den City,  Finney  County,  Kansas,  by  Any  Person  or 
Persons,  Firm,  Company  or  Corporation,  and  Providing 
Penalties  for  the  Violation  of  Any  of  the  Provisions  of 
Said  Ordinance. 
Be  it  ordained  by  the  Mayor  and  Councilmen  of  the  City 
of  Garden  City: 

Section  1.  Hereafter,  no  person,  persona,  firm,  company 
or  corporation  within  the  City  of  Garden  City,  who  shall 
own,  control  or  operate,  any  works  or  plant,  for  the  purpose 
of  furnishing  and  supplying  electric  light  or  electric  current, 
to  the  inhabitants  of  said  city,  shall  charge  for  or  collect 
from  any  of  the  inhabitants  of  said  city,  who  shall  subscribe 
for  use  or  consume  any  soch  electric  light  or  electric  curr 


596  Kansas  Public  Utilities  Commission. 

rent,  any  greater  Hum  or  sumB  oF  money  for  such  light  or 
current,  than  as  specified  and  designated  iu  section  tro  (2) 
and  three  (3)  of  this  ordinance. 

Section  2.  The  meter  rate  for  electric  current  for  light- 
ing purposes,  shall  not  be  more  than  ten  cents  per  Kilo-watt 
hour,  provided  that  when  less  than  ten  Kilo-watt  hours  per 
month  be  used  by  any  consumer,  a  charge  of  not  moi-e  than 
One  Dollar  shall  be  made. 

Section  3.  The  meter  rate  for  current  for  power  pur- 
poses, shall  not  be  more  than  five  cents  per  Kilo-watt  hour, 
provided  that  when  less  than  twenty  Kilo-watt  hours  per 
month  be  used  by  any  consumer,  a  charge  of  not  more  £hati 
One  Dollar  shall  be  made. 

Section  4.  All  electric  meters  nsed  shall  be  read  nionthlv, 
and  such  reading  furnished  to  each  consumer,  showing  the 
amount  or  quantity  of  current  fi»r  light  or  power  purposes, 
furnished  and  supplied  to  each  such  consnnier  or  subscriber, 
for  the  preceding  month,  showing  the  last  previous  reiiding 
and  the  present  reading. 

Section  5.  Each  and  every  iiei-son,  persons,  firm,  com- 
pany or  corporation,  their  agents,  servants  or  employees,  so 
famishing  light  and  power  to  the  inhabitants  of  said  city, 
who  violate  any  of  the  provisions  of  this  ordinance,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
of, shall  be  fined  in  any  sum  not  exceeding  Fifty  Dollars, 
and  shall  be  imprisoned  until  such  fine  and  the  costs  of  pros- 

Section  6.     All  ordinances  and  parts  of  ordinances  in  con- 
ecution  are  fully  paid. 
flict  with  this  ordinance  are  hereby  repealed. 

Section  7.  This  ordinance  shall  take  eflfect  and  be  in 
force  and  effect  from  and  after  its  passage  and  publication 
in  the  Garden  City  Herald. 

(Signed)     Walter  Harvey, 
Mayor. 

Attest :   J.  F.  Crocker, 

City  Clerk. 
[8BAL.] 
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On  the  17th  day  o{  June,  1912,  the  Garden  City  Telephone, 
,Light  and  Manufacturing  Company  filed  its  complaint  with 
the  Public  Utilities  Commiseion  of  the  State  of  Kansas,  ask- 
ing that  if  this  CommiBsion  find  that  the  provisions  of  said 
ordinance  are  unreasonable  and  against  public  welfare,  or 
has  reason  to  believe  that  the  same  is  contrary  to  law,  it 
will  within  ten  days  thereafter,  recommend  and  advise  said 
city  to  make  such  changes  in  the  ordinance  as  may  be  neces- 
sary to  meet  the  objections  set  forth  in  the  complaint  and 
protect  public  interest  and  remove  any  unreasonable  pro- 
visions therefrom.  The  complaint  alleges  that  on  the  Slat 
day  of  December,  1911,  there  had  been  invested  by  said 
complainant  in  the  said  light  plant,  the  sum  of  ¥60,973.83, 
and  further  alleges  that  the  said  ordinance  is  unreasonable 
in  this,  that  the  rates  therein  fixed  are  so  low  that  the  com- 
plainant is  and  ■ftill  be  unable  to  furnish  electric  current  to 
the  inhabitants  of  said  city  and  maintain  its  electric  plant 
in  its  present  efficiency,  without  great  loss,  damage  and  ex- 
pense and  that  said  ordinance  is  against  public  policy,  con- 
trary to  law,  and  against  the  best  interests  of  the  city. 

Due  notice  was  given,  and  hearing  was  had  at  Garden 
City  on  the  5th  day  of  July,  1912,  before  the  Public  TItilities 
Commission,  there  being  present  George  Plumb,  and  John 
T.  White,  Commissioners;  John  Marshall,  Attorney  for  the 
Public  Utilities  Commission;  W.  R.  Hopkins,  Attorney  for 
the  City  of  Garden  City,  and  Edgar  Foster,  Attorney  foi-  the 
Garden  City  Telephone,  Light  and  Manufacturing  Company. 
A  number  of  witnesses  were  sworn  and  evidence  introduced. 

The  books  -of  the  Company  show  that  the  electric  liglit 
plant  has  cost  the  Company  f 60,973.83.  The  electric  light 
plant  was  purchased  by  the  complainant  some  five  or  six 
years  ago,  from  another  company  who  had  prior  to  that  time 
been  operating  same  in  Garden  City.  The  sura  of  |fifl,973.83 
iDClndes  the  sum  of  J15,785  paid  to  parties  interested  in  the 
plant  at  the  time  of  such  purchase  but  for  which  the  Com- 
plainant Company  received  no  value. 

The  Commission  caused  a  valuation  and  appraisement  of 
the  property  of  the  Complainant,  to  be  made  by  its  Engineer, 
Carl  O.  Witt.    Prom  his  report  the  Commission  finds  that  it 
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would  cost  $51,051  to  i-ci)roduc(;  tin-  complainant's  lighting 
plant  in  the  VMy  of  (larden  <'ity,  new;  that  the  prt'scnt  con- 
dition of  the  lighting  plant  is  87.7  per  cent,  of  its  value  new, 
making  the  present  value  of  the  plant,  |44,772.  From  this 
report  the  Commission  finds  that  an  entirely  new  plant 
ample  to  furnish  eleetricity  for  (Janlen  City  at  the  present 
time,  and  for  a  number  of  years  in  the  future,  will  cost  $10,- 
000.  There  is  evidence  to  show  that  such  plant  can  be  built 
for  $37,000.  After  taking  into  consideration  all  the  condi- 
tions and  circtimstunces  surrounding  the  electric  light  plant 
situated  at  Garden  City,  Kansas,  including  intangible  values 
as  well  as  the  value  of  the  pliysical  plant,  the  Commission 
finds  that  the  value  of  the  plant  now  owned  and  operated  by 
the  ('omplainant  for  the  benefit  of  Garden  Cily,  in  rurniKhing 
electricity,  is  $45,000.  The  Ooinmission  finds  that  the  total 
receipts  of  the  Ctnnplainant  Comimny  for  the  calendar  year 
1911,  were  $14,400.  The  total  o|>erating  expenses  not  in- 
cluding depreciation,  wen^  $7,8it7.01,  leaving  an  income  of 
$7,502.99.  The  Commission  finds  that  fmm  this  sum  there 
should  be  deducted  a  further  sum  of  $2,000  to  be  set  aside 
to  replace  the  depreciation  in  the  plant.  This  leaves  a  net 
profit  after  deducting  depreciation,  of  $5,502.99.  This  gives 
a  return  of  12.2  per  cent,  on  $45,000,  and  13.75  per  cent,  on 
$40,000,  and  10.7  per  «*nt.  on  $51,051. 

Under  present  conditions  a  minimum  amount  of  electricity 
is  used  in  Garden  City.  With  reasonable  rates  and  an  agi*ee- 
able  business  nuinagement,  there  is  every  reason  to  believe 
that  the  use  of  electricity  in  Gai-den  City  will  be  greatly  in- 
creased in  the  future.  There  is  no  reason  to  believe  that  such 
use  will  be  decreased.  There  is  difficulty  in  ascertaining  the 
net  revenue  to  be  received  by  the  ('Complainant  Company  un- 
der any  system  of  meter  rates,  because  of  the  mixture  of  flat 
rates  and  meter  rates  now  in  operation  in  Garden  City.  The 
Commission  is  of  the  opinion  that  for  lighting,  a  rate  of  11 
cents  per  Kilo-watt  hour  with  a  minimum  rate  of  $1.25  per 
month,  and  for  power,  a  rate  of  6',4  cents  per  Kilo-watt  hour 
for  the  first  100  Kilo-watt  hours,  aV^  cents  per  Kilo-watt  hour 
for  the  second  100  Kilo-watt  hours,  and  4'/.  cents  per  Kilo- 
watt hour  for  all  above  200  Kilo-watt  hours,  with  a  minimum 
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rate  of  f  1.25  per  month,  with  a  discount  of  10  per  cent,  on  all 
bills  if  paid  on  or  before  the  10th  day  of  the  month  succeed- 
ing the  close  of  the  month  during  which  electricity  was  fur- 
nished, will  be  reasonable. 

The  CommissioB  is  of  the  opinion  that  f2,000  is  a  proper 
sum  for  annual  depreciation,  and  that  these  rates  will  yield 
to  the  Complainant  Company,  after  paying  all  operating  ex- 
penses and  setting  aside  |2,000  for  depreciation,  the  sum  of 
93,502.99  annually.  This  sum  is  8.75  per  cent,  of  $40,000 ; 
6.9  per  cent  of  f51,051,  and  7.7  per  cent,  of  f45,000,  which 
rate  in  the  opinion  of  the  Commission  is  ample  return  upon 
the  fair  value  of  that  part  of  the  Complainant's  plant  in 
Garden  Ci^,  used  for  the  production  of  electricity  for  light- 
ing and  power. 

/(  M  therefore  by  the  Commission  advised  and  recom- 
mended that  the  respondent  City  revise  and  change  said  Ordi- 
nance so  as  to  provide  for  rates  as  follows ; 

A  rate  of  11  cents  per  Kilo-watt  hour  for  electric  lights, 
with  a  minimum  rate  of  |1.25  per  month. 

A  rate  for  power  of  6V2  cents  j>er  Kilo-watt  hour  for  the 
first  100  Kilo-watt  hours,  5^2  cents  per  Kilo- watt  hour  for  the 
second  100  Kilo-watt  hours,  and  iy^  cents  per  Kilo-watt  hour 
for  all  above  200  Kilo-watt  hours,  with  a  minimum  rtae  of 
11.25  per  month. 

And  that  all  bills  paid  on  or  before  the  10th  day  of  the 
month  succeeding  that  during  which  electricity  has  been  fur- 
nished, there  shall  be  allowed  a  10  per  cent,  discount. 
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MARYLAND. 

Public  Service  Commissioo. 

In  tub  MATrEE  OK  THE  Application  of  tub  Fbedebick  and 

HaGEBSTOWN  I'OWEB  COMI'ANY,"  TUE  HaGEUSTOWX  RaII  ■ 

WAY  Company,  of  Washington  County,  Maeyland; 

HaGEBSTOWN  AND  MYBBSVILI.B  BaILWAY  COMPANY; 
HAGEBSTOWN  AND  BOONSBOEO  RAILWAY  COMPANY; 
HAGEBSTOWN  AND  NOBTUBBN  RAILWAY  COMPANY; 
MYBBSVILLE     AND      <'A'IX)CTIN      RAILWAY      COMPANY      OP 

Fbedebick  County;  Frbdbbick  Railroad  Company 
AND  Fbedebick  Gas  and  Electbic  Company,  foe  Au- 
thority, (1)  TO  Consolidate  and  Fobm  a  New  Com- 
pany to  Be  Known  as  the  Hagebstown  and  Feed- 
brick  Railway  Company,  and  (2)  to  Exchange 
Shases  of  the  New  CoNsor,iDATED  Company  fob 
Shaebs  of  Stock  of  the  Akovb  Mentioned  Constit- 
uent Companies,  (3)  to  Issue  Six  Hundred  and  Thib- 
TY-FiVB  Thousand  Mollars  {f635,000)  Par  Value  of 
7  Pbk  Cent.  Cumulative  Phbfbrhbd  Stock,  and  Two 
Million  I)ollar.s  (?2,000,(KM>)  Par  Value  of  Common 
Stock  for  the  Purpose  of  Making  Exchanges  with 
Stockholders  of  the  Constituent  Companies,  and  to 
Authorize  an  Issue  of  Ten  Million  Dollars  (|10r 
000,000)  Pab  Value  of  I'irst  Mortgage  5  Peb  Cent. 
Thirty  (30)  Year  Sinking  Fund  Bonds,  and  to  Seu- 
AT  lihusT  Three  Milijo.v  and  Three  nuNr)RED  Tiior- 
SAND  Dollars  (f3,3fl0,000)  Par  Value  of  the  Same. 
Together  with  Part  of  the  Haid  Common  Stock  fob 
the  Purpose  of  Redeeming  Bonds  Issued  and  Out- 
standing iiY  THE  AiiovE  Named  Companies,  and  fok 
THE  PuRr*osE  OF  Proci'bino  Funds  to  Pay  the  Indebt- 
edness OF   THE    AroVE    Cosn>ANIES,    AND    FOB    WORKING 

Capital,  Expenses,  Extensions,  Bbtteembnts  and 
Improvements. 
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Case  No.  541. 

Decided  February  2i,  1913. 

Approval   of  Consolidation — Capitalization   of   Consolidation — 

Replacements. 

Upon  application  for  approval  of  a  consolidation  of  electric  railway,  light- 
ing and  power  companies,  and  of  the  proposed  capitalization  thereof,  the 
Gimmissian  considered  the  outstanding  capital  stock,  bonds  and  floating  debt 
of  the  applicant  companies  with  relation  to  the  stock  and  bonds  proposed  to 
be  issued  for  the  purposes  of  the  consolidation  and  the  acquisition  of  prop- 
erty and  construction  of  extensions. 

With  respect  to  the  capitalization  of  the  replacements  involved  the  Com- 
mission agreed  with  its  Engineer  that, 

"In  considering  the  ♦  ♦  •  replacements,  it  is  proper  to  lake 
into  consideration  the  (act  that  the  completed  line  will  be  suitable 
for  modern  high  speed  interurban  service,  for  which  it  is  not  now 
adapted,  so  that  the  total"  (sum  expended  for  replacements)  "may 
simply  be  considircd  as  -imong  the  improvements  to  the  property 
though  not  actual  physical  additions," 

The  CoBimission  approved  the  granting  of  the  application,  holding  that 
the  consolidation  of  the  applicant  companies  was  the  only  feasible  solution 
of  the  unsatisfactory  electric  railway  and  lighting  situation  in  the  territory 
served  by  them.  Unless  some  such  step  were  taken,  the  companies  would  be 
unable  to  maintain  their  properties  in  a  condition  to  furnish  safe  and  ade- 
quate service  and  would  be  confronted  by  financial  difficulties  which  would 
result  in  heavy  losses  to  those  who  had  invested  money  in  them,  and  in 
possU>Ie  foreclosure  and  reorganization  that  would  be  ctistly  to  the  com- 
munities served  which  must  ultimately  bear  ihe  burden.  The  interests  of  the 
public  required  that  the  properties  be  placed  in  efficient  operating  condition 
at  once,  with  ability  to  extend  the  service  in  response  to  the  public  demand, 
if  this  could  be  effected  without  imposing  an  undue  burden  upon  the  patrons 
of  the  utilities.  The  combined  operating  expenses  were  high  and  could  be 
greatly  reduced  under  a  single  management.  The  adoption  of  the  plan  sub- 
mitted seemed  to  promise  better  service  in  the  railway  field  and  lower  rales 
for  lighting  and  power  service  in  the  near  future.* 

OPINION. 

Lajbd,  Chmrman. 

The  purpose  of  this  application  is  to  ascertain  whether  or 
not  the  Commission  would  approve  the  consolidation  of  the 
applicants  into  a  new  company  to  be  known  as  the  Hagera- 
tovn  and  Frederick  Railway  Company  upon  the  terms  and 
for  the  purposes  and  witli  the  capitalization  set  forth  in  the 
application. 

•Editor's  headnote  -,  . 
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The  present  sitiuition  of  the  companies  aa  to  outfltaDding 
capital  stock,  bonds  and  floating  deht,  is  as  follows: 

Frederick  &  Hagerstown  Power  Company,  Slock....  $300,000.00 
Frederick  &  Hagerstown  Power  Company,  Bonds... .     300,000.00 

?600,OM.«1 

Hagerslown  Railway  Company,  Stock 380,000.00 

Hagerstown  Railway  Company,  Bonds 200,000.00 

Hagerstown  Railway  Company,  Floating  Debt 104360,00 

684,3M# 

Hagerstown  &  Myersville  Railway  Co.,  Stock 120,000.00 

Hagerstown  &  Myersville  Railway  Co.,  Bonds 120,000.00 

w,mm 

Hagerstown  &  Boonsboro  Railway  Co.,  Stock 120,000.00 

Hagerstown  &  Boonsboro  Railway  Co.,  Bonds 110,000.00 

230,000,00 

Hagerstown  &  Northern  Railway  Co.,  Stock 200,000.00 

Hagerstown  &  Northern  Railway  Co.,  Bonds 200.000.00 

4OO,OO0.«l 

Myersville  &  Catoctin  Railway  Co.,  Stock 22,500.00 

Myersville  &  Catociin  Railway  Co.,  Bonds 35,000.00 

57,500.00 

Frederick  Railroad  Company,  Preferred  Stock 170,000.00 

Frederick  Railroad  Company,  Common  Stock 650,000.00 

Frederick  Railroad  Company,  Bonds 600,000.00 

Frederick  Railroad  Company,  Floating  Debt 478,573.71 

1,898,572.71 

Frederick  Gas  &  Electric  Co.,  Preferred  Stock 100,000.00 

Frederick  Gas  &  Electric  Co..  Common  Stock 100,000.00 

Frederick  Gas  &  Electric  Co.,  Bonds 181,500.00 

381,500.00 

$4,491,922.71 

Underlying  bonds  of  Frederick  &  Middletown  Railway  Co 250,000.00 

Underlying  bonds  of  Monocacy  Valley  Property 30,000.00 

$4,771,922,71 
The  propo!:ed  financing  will  require  securities  as  follows : 

For  exchange  of  stock,  new  Preferred  Stock $635,000.00 

For  exchange  of  old  common  stock  to  the  amount  of  $1,527,- 
50*1.00,  and  for  expenses  of  consolidation,  including  under- 
writing and  sale  of  bonds,  and  the  purchase  and  delivery  of 
bonds  of  constituent  companies: 

New  Common  Stock  2,000,000.00 

New  Bonds  3300,000.00 


$5,935,000.00 


The  cash  rcalizpcl  from  the  sale  of  the  11,440,000  bonds 
and  f472,500  of  stock,  ainonntiitg  to  |1,152,000,  is  to  be  ex- 
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pended  Id  extinguishing  the  floating  debts  of  the  Hagers- 
town  Railway  Company  and  the  Frederick  Railroad  Com- 
pany, amounting  in  tlie  aggregate  to  f582,922.71,  and  in  the 
acquisition  of  property,  extensions  up  to  June  30, 1914.  The 
entire  outlay  for  these  purposes,  for  a  period  of  three  years, 
is  given  in  detail  in  the  estimate  of  Allen  &  Peck,  Incorpor- 
ated (File  No.  9),  and  checked  and  approved  by  the  Chief 
Engineer  of  the  Commission  as  follows: 

In  1913 1548,570.00 

In  1914 157,828.00 

In  1915 105,206.00 


5811,604.00 

In  the  analysis  of  the  estimates  tlie  Commission's  Engineer 
found  the  sum  of  f53,150  applicable  to  replacements,  but  . 
states  in  his  report  that  "iu  considering  the  column  of  re- 
placements, it  is  proper  to  take  into  consideration  the  fact 
that  the  completed  line  will  be  suitable  for  modern  high 
speed  interurban  service,  for  which  it  is  not  now  adapted, 
80  that  the  total  of  that  amount,  namely,  $53,150,  may  simply 
be  considered  as  among  the  improvements  to  the  property 
though  not  actual  physical  additions." 

The  present  outstanding  capital  stock  of  all  of  the  com- 
panies is  12,162,500,  of  which  $270,000  is  preferred  stock, 
and  this  will  be  exchanged  for  $635,000  preferred  and  fl,- 
527,500  common  stock  of  the  new  company,  and  with  the 
amount  of  common  stock  to  be  delivered  to  the  syndicate, 
will  result  in  a  stock  increase  of  $472,500. 

The  present  outstanding  bonds  aggregate  $2,306,500,  of 
which  $410,000  is  deposited  as  collateral  with  the  floating 
debt,  and  $280,000  is  held  by  the  trustee.  These  two  sums, 
aggregating  $690,000,  are  to  be  released  and  cancelled,  leav- 
ing $1,616,500  of  bonds  to  be  provided  for  either  by  exchange 
or  redemption. 

The  proposition  is  to  issue  bonds  to  the  amount  of  $3,300,- 
000,  the  proceeds  of  $1,440,000  and  $472,500  of  stock,  or 
$1,152,000,  as  stated  above,  to  be  applied  to  the  payment  of 
the  floating  debt  and  the  cost  of  extensions  and  hett^rmentB 

rc-izcdbvCjOOJ^Ic 


i 


604  Maryland  Public  Service  CoMMiasiON. 

during  the  ji'ears  1913  and  1914.  The  syndicate  nndertakes 
to  procure  the  underwriting  and  sale  of  the  boads,  provide 
bankers'  and  brokers'  commiBsions,  and  to  retire  the  under- 
lying bonds  of  the  constituent  companies,  for  which  latter 
purpose  the  |1,8UO,000  of  the  proposed  issue  of  bonds  is  re- 
served, or  so  much  thereof  as  ma;  be  uecessary. 

The  Commission  Las  no  doubt  that  the  consolidation  of 
these  companies  is  the  only  feasible  solution  of  the  electric 
railway  and  lighting  situation  in  the  territory  served  by 
them,  which  is  now  in  anything  but  a  satisfactory  condition. 
Hagerstown  and  its  suburbs,  with  a  population  of  over  25,000 
people,  and  Fi-ederick  with  a  population  of  12,000  to  15,000, 
are  connectLHi  by  lines  owned  by  three  separate  companies, 
but  the  section  owned  by  the  Myersville  and  Catoctin  Rail- 
way Company  is  leased  to  the  Frederick  Railroad  Company, 
and  the  section  owned  by  the  Hagerstown  and  Myersville 
Railway  Company  is  operated  through  stock  ownership  by 
the  Hagei-stown  Railway  Company,  so  that  there  are  but  two 
operating  companies.  The  physical  condition  of  the  Myers- 
ville and  Catoctin  section,  owing  to  lack  of  revenue,  is  poor, 
and  is  a  serious  detriment  to  the  intemrban  service,  which 
is  by  far  the  most  profitable  part  of  the  traffic.  The  entire 
section  served  by  the  several  roads  is  a  rich  and  growing  one, 
and  is  di-scribed  by  Mr.  Peck  and  Mr.  Harvey,  of  Allen  & 
Peck,  as  being  the  most  promising  field  in  the  East  for  elec- 
trical development,  if  properly  managed  in  a  progressive 
campaign  for  business.  The  combined  operating  expenses 
are  high  and  could  be  greatly  reduced  under  a  single  man- 
agement, and  it  is  estimated  that  within  eighteen  months 
from  the  present  time  tiie  gross  revenue  would  be  doubled 
and  ample  to  take  care  of  the  bonds,  the  estimated  net  reve- 
nue being  more  than  one  and  a  half  times  the  fixed  charges 
of  the  consolidated  company.  The  new  and  up-to-date  power 
plant  at  Security,  which  will  be  acquired  by  bringing  the 
Frederick  and  Hagerstown  Power  Company  into  the  con- 
solidation, has  ample  output  to  supply  the  probable  demand 
for  some  time  to  come,  and  has  been  constructed  with  refer- 
ence  to  increased  output  at  a  minimum  expenditure  of 
capital.  ,--         ] 
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CoQBidering  the  whole  situation  as  disclosed  not  only  at 
the  heariog  but  by  the  current  records  of  the  Commission,  it 
appears  that  unless  some  such  step  as  this  is  taken  the  ex- 
'  isting  companies  will  be  unable  to  maintain  their  properties 
In  condition  to  furnish  safe  and  adequate  service,  and  will 
be  also  confronted  by  financial  difficulties  which  will  result 
in  heavy  losses  to  those  who  have  invested  money  in  them, 
and  in  methods  of  reconstruction  through  possible  foreclos- 
ure and  reorganization  that  will  be  costly  to  the  communities 
served  which  must  ultimately  bear  the  burden.  In  other 
words,  the  interest  of  the  public  requii-es  that  these  proper- 
ties be  placed  in  efficient  operating  condition  at  once  with 
the  ability  to  extend  the  service  in  response  to  the  public 
demand,  if  it  can  be  done  without  imposing  an  undue  burden 
upon  the  communities  served.  We  see  uo  reason  to  think 
that  result  would  follow  the  adoption  of  the  plan  submitted. 
On  the  contrary,  it  seems  to  promise  better  service  in  the 
railway  field  and  lower  rates  for  lighting  and  power  service 
in  the  near  future.  At  all  events,  it  offers  the  only  solution 
of  a  very  difficult  situation,  and  it  seems  to  us  that  it  should 
be  approved  in  the  interest  of  the  public  who  have  come  to 
rely  upon  these  utilities  for  important  conveniences  and 
necessities  of  modern  life. 

Therefore,  in  the  absence  of  objection  sustained  by  proper 
evidence,  the  Commission  will  pass  an  order  granting  the 
prayers  of  the  application,  as  soon  as  the  agreement  of  con- 
tH>lidatiou  is  filed  and  the  consolidated  company  is  in  exist- 
ence to  receive  the  authority  which  is  invoked  in  its  behalf  in 
these  proceedings. 
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In  the  Matteb  of  the  Application  of  the  Baltimobb  and 
Ohio  Railroad  Company  for  Authoeitt  to  Issue  its 
Twenty-year  41/.  Per  Cent.  Convertible  Gold  lioNos 
TO  THE  Amount  of  ^63,250,000. 

Case  No.  558— Order  No.  1095. 
Decided  February  28,  1913. 

Authorization    of    Bonds — ^Jurisdiction    ol    Conuuission — Inter- 
pretatien  of  PuUic  Service  CoBumssion  Law. 

The  Commission  having  petitioned*  the  Circuit  Court  No.  2  of  Baltimore 
City  for  an  order  enjoining  the  Baltimore  and  Ohio  Railroad  Company  from 
issuing  certain  bonds  without  first  obtaining  the  approval  of  the  Commission 
and  the  Court  having  made  an  order  requiring  tfie  Railroad  Company  to  file 
with  the  Commission  an  application  stating  such  facts  as  might  enable  the 
CcMnmission  to  a  certain  whether  the  proposed  issue  was  in  accordance  with 
the  Public  Service  Commission  Law  as  interpreted  by  the  Court,  the  Com- 
mission appealed  from  the  order  of  the  Court  to  the  Court  of  Appeals  of 
Maryland  on  the  grounds  that  the  Court's  order  was  in  legal  effect  a  refusal 
to  grant  the  injunction  prayed  for,  and  that  the  Commission's  just  authority 
was  curtailed  by  the  Court's  narrow  construction  of  the  Law,  confining  the 
Commission's  powers  over  security  issues  to  an  inquiry  as  to  whether  an 
issue  was  made  for  fictitious  debts  or  for  the  inflation  of  securities,  or  for 
any  fraudulent  or  dishonest  purpose. 

Pending  the  determination  of  the  appeal  the  Commission  refused  to  en- 
tertain the  application  of  the  Railroad  Company  for  the  Commission's  ap- 
proval of  the  proposed  issue,  which  the  Company  had  made  pursuant  to  the 
order  of  the  Circuit  Court. 

Thereupon  the  Railroad  Company  made  another  and  independent  applica- 
tion  to  the  Commission  and  inasmuch  as  it  appeared  that  the  consummation 
of  the  financial  arrangements  in  question  must  be  reached  before  the  appeal 
could  be  decided,  the  Commission  granted  the  application,  providing  that  its 
order  should  have  no  final  effect  until  the  determination  of  the  appeal  and 
that  it  should  be  considered  as  made  in  the  full  exercise  of  all  Che  powers  ol 
which  the  Commission  might  finally  be  determined  to  be  possessed. t 

ORDER. 

Whereas  the  Circuit  Court  No.  2  of  Baltimore  City  did, 
on  the  25th  day  of  February,  in  the  year  1913,  pass  an  order 
'This  petition  was  filed  in  pursuance  of  the  Commission's  Order  No.  1083, 
printed  in  Commission  Leaflet  No.  15,  at  page  323. 

tEditor's  headnote. 
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in  tlie  cause  therein  depending  of  Philip  D.  Laird,  et  al.,  con- 
stituting the  Public  Service  Commission  of  Maryland, 
against  the  Baltimore  and  Ohio  Railroad  Company,  wherein 
a  petition'  was  filed  by  the  plaintiffs  praying  that  the  said 
court  enjoin  the  said  Railroad  Company  from  issuing  its  f63,- 
250,000  twenty-year  four  and  one-half  per  cent,  convertible 
gold  bonds  without  first  obtaining  the  approval  of  said  Com- 
mission as  required  by  the  provisions  of  Chapter  180  of  the 
Acts  of  the  General  Assembly  of  Maryland,  commonly  known 
as  the  Public  Service  Commission  Law;  and 

Whereas,  by  the  terms  df  said  order  and  of  the  opinion  of 
said  court  referred  to  in  said  order,  the  said  Railroad  Com- 
pany was  required  to  file  with  this  Commission  on  or  before 
the  26th  day  of  February,  in  the  year  1913,  an  application  or 
report  stating  fully  the  facts  in  relation  to  the  proposed 
issue  of  bonds  and  stock  mentioned  in  said  cause,  and  the 
purposes  of  the  same  together  with  such  other  facts  as  this 
Commission  might  require  so  as  to  enable  this  Commission  to 
know  or  ascertain  whether  the  said  issues  of  bonds  and  stocks 
were  or  were  not  made  in  accordance  with  Section  27  of  the 
Public  Service  Commission  Law  as  interpreted  in  said  opin- 
ion; and 

Whereas,  it  was  by  said  order  of  said  court  further  or- 
dered that  should  the  said  Railroad  Company  fail  or  omit  to 
file  such  application  or  report  or  furnish  such  facts,  or  should 
this  Commission  find  said  issues  not  in  accordance  with  said 
law,  the  plaintiffs  were  to  have  leave  to  move  on  one  day's 
notice  for  an  order  as  prayed  under  said  bill ;  and 

Whereaa,  this  Commission  feels  that  said  order  was  in 
legal  effect  a  refusal  to  grant  the  injunction  prayed  for  by 
it  and  that  it  is  entitled  to  appeal  therefrom  to  the  Conrt  of 
Appeals  of  Maryland,  and  it  has  accordingly  duly  entered 
an  appeal  therefrom  to  said  last  mentioned  court  which  it 
proposes  to  prosecute  until  the  final  determination  by  said 
last  mentioned  court  or  some  other  court  of  last  resort  of 
the  issues  raised  by  said  order  and  opinion ;  and 

•This  petitioii  was  filed  in  pursuance  of  the  Commission's  Order  No.  1083, 
printed  in  Commission  Leaflet  No.  15,  at  page  323. 
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approval  of  issues  of  stocks,  bonds,  aud  other  eridences  of 
indebtedness  payable  at  periods  of  more  than  twelve  months 
from  the  date  thereof;  and 

Whereas,  the  said  Railroad  Company  pursuant  to  said  or- 
der of  said  court  filed  on  the  26th  day  of  February,  in  the 
year  1913,  an  application  with  this  Commission  asking  its 
approval  of  said  proposed  issue  of  bonds,  but  this  Commis- 
sion is  unwilling  to  act  upon  or  even  entertain  the  same 
while  said  injunction  controversy  is  pending;  and 

Whereas,  the  said  Railroad  Company  has  this  day  filed 
another  and  an  entirely  independent  application  of  the  same 
tenor  and  has  produced  testimony  before  this  Commission 
tending  to  show  that  the  capital  to  be  secured  by  said  bonds 
is  reasonably  required  for  the  purposes  of  the  said  Railroad 
Company  as  set  forth  in  said  last  mentioned  application ;  and 

Whereas,  this  Commission  has  carefully  considered  said 
last  mentioned  application  and  testimony  but  is  not  willing 
to  give  its  certificate  to  that  effect  until  the  final  determina- 
tion as  aforesaid  of  the  extent  of  its  authority  in  relation  to 
the  approval  of  issues  of  stocks,  bonds,  and  other  evidences 
of  indebtedness  as  aforesaid  whether  of  tlie  narrow  nature 
set  forth  in  said  opinion  and  order  of  said  Circuit  Court  No. 
3  of  Baltimore  City  or  of  the  broader  nature  contended  for 
by  it  and  heretofore  frequently  asserted  by  it  in  relation  to 
issues  of  such  stocks,  bonds,  and  other  evidences  of  indebted- 
ness; and 

Whereas,  in  the  opinion  of  this  Commission  after  due 
hearing  and  examination  the  use  of  the  capital  to  be  secured 
by  the  issue  of  said  bonds  is  reasonably  required  for  the  pur^ 
poses  of  the  said  Company,  to  wit: 

For  the  acquisition  of  property,  the  construction,  comple- 
tion, extension,  improvement  and  maintenance  of  its  facili- 
ties and  service,  and  the  discharge  or  lawful  refunding  of 
its  obligations; 

It  is  therefore,  this  28th  day  of  February,  in  the  yejir  1913, 
by  the  Public  Service  Commission  of  Maryland, 

Ordered,  That  the  Baltimore  and  Ohio  Railroad  Company 
be,  and  it  is  hereby,  authorized  to  issue  and  sell  for  cash  upon 
the  terms  set  forth  in  the  aforegoing  application,  its  twenty- 
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year  ^%  per  cent,  convertible  gold  bonds  to  the  amount  of 
$63,250,000,  bearing  interest  at  the  rate  of  4V^  per  cent,  per 
annum,  to  be  issued  under  a  trust  indenture  with  the  Central 
Trust  Company  of  New  York,  Trustee. 

And  the  said  Company  is  further  authorized  to  issue  from 
time  to  time  its  common  capital  stock  to  an  aggregate 
amount  not  to  exceed  |57 ,500,000  in  conversion  of  said  twen- 
ty-year 4y2  per  cent,  convertible  gold  bonds  as  in  said  bonds 
and  trust  indenture  provided ; 

.4/80,  That  on  or  before  the  expiration  of  each  period  of  six 
months  from  the  date  hereof  and  at  such  other  times  as  may 
hereafter  from  time  to  time  be  prescribed  by  this  Commis- 
sion, the  said  Baltimore  and  Ohio  Railroad  Company  shall 
report  under  the  affldavifc  of  its  Treasurer  and  of  its  Presi- 
dent OP  one  of  its  Vice-Presidents,  to  this  Commission  all  its 
acts  and  proceedings  hereunder  and  the  disposition  made  of 
any  of  said  bonds  or  the  proceeds  thereof. 

ProviOed,  hoiccvcr,  That  this  order  shall  have  no  final  effect 
whatever  until  the  final  determination  of  the  controversy  in- 
volved in  said  appeal ;  and  provided  further,  that  when  said 
controversy  is  finally  determined,  this  order  shall  be  deemed 
end  taken  as  passed  as  of  this  date  and  in  nothing  less  than 
the  full  exercise  of  all  the  powers  of  this  Commission  in  the 
premises  whatever  may  be  under  the  provisions  of  said  Pub- 
lic Service  Commission  Law  as  finally  determined  in  said 
controversy. 


In  thb  Mattes  op  Obtaining  Information  from  Public 
Seevice  Cobpobations  fob  the  Use  op  the  Commission. 
Order  No.  1126. 

Dated  March  27,  igrj. 

Reports   to    Coimnission — Requests   for  Specific    Information. 

In  order  to  prevent  the  delays  resulting  from  the  requirement  that  the 
Commission's  Chief  Engineer  shall  secure  an  order  of  the  Commission  in 
cases   where  specific  information   is  needed,   it   is 

Ordered,  That  the  Chief  Engineer  of  the  Commission  be  authorized  to 
call  upon  public  service  corporations  for  such  information  as  may  be  needed 
by  him  in  the  conduct  of  any  investigation  which  he  may  have  been  di- 
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rected  to  make  and  that  the  public  service  corporations  subject  to  the  Com- 
niisaian's  jurisdictton  shall  supply  such  information  as  completely  as  if  the 
same  were  required  by  a  special  order  of  the  Commission.* 

ORDER. 

This  matter  being  under  coueideration  by  the  CommisBion, 
and  it  appearing  that  in  those  matters  which  are  referred  to 
the  Chief  Engineer  for  investigation,  much  time  is  lost  by 
the  prevailing  practice  of  requiring  requests  from  the  Engi- 
neer for  orders  in  particular  cases  for  specific  information 
needed  in  the  investigation,  it  is,  therefore,  this  27th  day  of 
March,  1913,  hy  the  Public  Service  Commission  of  Maryland, 

Ordered,  That  the  Chief  Engineer  of  the  Commission  be, 
and  is  hereby,  anthorized  in  any  matter  which  he  may  be  di- 
rected by  order  of  the  Commission  to  investigate  and  report 
upon,  to  call  upon  the  public  service  corporations  under  the 
jurisdiction  of  this  Commission  for  such  information  as  may 
'  be  needed  by  him  in  the  course  of  his  investigations;  and  the 
public  service  corporations  under  the  jurisdiction  of  this 
Commission  are  hereby  directed  to  supply  all  such  informa- 
tion as  may  be  demanded  by  said  Chief  Engineer,  within  the 
time  specified  in  the  demand,  as  fully  and  completely  as  if 
the  same  were  required  by  a  special  order  of  the  Commission 
in  the  premises. 

Ordered  further,  That  the  Chief  Engineer  shall  in  all  cases 
file  a  copy  of  the  requisitions  made  upon  corporations  in  the 
proceedings  to  be  affected  thereby. 
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MASSACHUSETTS. 
Board  of  Gaa  and  Electric  Light  Conunissioners. 

BA.BN8TABI.B  APPEAL. 
Decided  March  4,   1913, 

Public  Convenience  and  Necessity— Invasicm  of  Field  Already 
Occupied — Duties  of  Existing  Company. 

Upon  an  app«al  by  the  Buzzards  Hay  Electric  Company  from  a  decision 
of  the  selectmen  of  the  town  of  Barnstable,  authorizing  the  Barnstable  Elec- 
tric Company  to  operate  in  the  fire  district  of  Hyannis,  the  Board  found  that, 
although  the  Buzzards  Bay  Electric  Company  was  engaged  in  the  mamifac- 
■  ture  and  sale  of  electric  light  in  Barnstable  at  the  time  of  the  decision  ap- 
pealed from,  it  had  no  such  priority  as  would  make  this  fact  alone  control- 
ling in  the  decision  of  the  appeal,  and  held  that  the  question  to  be  determined 
was  whether  pubhc  necessity  or  convenience  called  for  the  admission  of  the 
Barnstable  company  into  territory  already  occupied  by  another  company 
able  and  willing  to  perform  its  dtities.  It  was  further  found  thai  the  Buz- 
zards Bay  company  had  planned  and  was  undertaking  in  good  faith  to  sup- 
ply this  territory  as  rapidly  as  the  growth  of  its  business  warranted  and, 
having  irrevocably  professed  its  public  calling  in  the  district  of  Hyannis, 
could  not  thereafter  legally  refuse  to  supply  electricity  throughout  the  town 
of  Barnstable. 

Held:  That  the  decision  of  the  appeal  does  not  depend  so  much  upon  the 
interests  of  the  fire  district  or  upon  ihe  interests  of  the  two  companies 
concerned,  as  upon  the  determination  of  the  question  whether  there  should 
be  two  companies  engaged  in  the  same  business  in  the  same  territory. 

That  the  Board  has  been  given  ample  authority  over  the  question  of  price 
and  service,  irrespective  of  the  particular  company  which  may  undertake  to 
furnish  service. 

That  experience  has  shown  that  for  the  purpose  of  supplying  such  a  scat- 
tered territory  as  that  in  question  with  a  maximum  of  efficiency  and  economy, 
a  single  company  with  a  properly  located  central  station  is  preferable  to 
numerous  companies  with  independently  operated  stations,  each  the  centre 
of  a  small  area  of  supplj'. 

That  the  burden  of  demonstrating  that  a  public  need  exists  for  its  entrance 
into  the  tield  is  upon  the  company  seeking  privileges. 

That  it  is  the  duty  of  the  Buzzards  Bay  company  to  supply  electricity 
throughout  the  town  of  Barnstable,  as  well  as  in  other  territory,  to  all  who 
may  reasonably  demand  service. 

That  although  certain  prospective  consumers  evidently  preferred  to  be 
supplied  by  the  Barnstahle  company,  it  was  not  shown  to  possess  any  facili- 
ties superior  to  those  of  the  Buzzards  Bay  company,  whose  service  had  been 
satisfactory. 

612 
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That  the  public  necessity  and  convenience  do  not  require  the  admission  of 
the  Barnstable  Electric  Company. 

Ordered,  That  the  appeal  be  sustained  and  that  the  decision  of  the  select- 
men of  the  town  of  Barnstable  be  annulled.* 

This  is  an  appeal,  under  the  provisions  of  sectioo  27  of 
chapter  121  of  the  Revised  Laws,  by  the  Buzzards  Bay  Elec- 
tric Company  from  a  decision  of  the  selectmen  of  the  town 
of  Barnstable  giving  to  the  Barnstable  Electric  Ckimpany 
permission  to  construct  and  use  lines  for  the  transmission  of 
electricity  upon  and  along  certain  public  ways  therein  named 
in  that  part  of  the  town  known  as  Hyannis. 

After  due  notice  public  hearings  were  held  in  the  village 
of  Hyannis,  at  which  the  two  companies  named  were  repre- 
sented by  counsel. 

The  Barnstable  Electric  Company  is  a  corporation  organ- 
ized under  the  general  laws  of  the  Commonwealth  on  No- 
vember 10,  1911,  for  the  purpose  of  "making,  transmitting 
and  selling  electricity  for  light,  heat  and  power  in  the  town 
of  Barnstable  and  also  In  the  town  of  Yarmouth  •  •  • 
and  of  owning  and  operating  works  therefor."  Its  incorpor- 
ators are  also  interested  in  the  Barnstable  Water  Company, 
which  was  established  by  chapter  286  of  the  Acts  of  1911 
"for  the  purpose  of  supplying  the  inhabitants  of  the  town  of 
Barnstable  or  any  part  thereof  with  water."  The  water  com- 
pany began  the  construction  of  its  works  and  mains  in  the 
early  summer  of  1911,  and  ia  now  supplying  the  village  of 
Hyannis. 

The  Barnstable  Electric  Company  proposes  to  lease  a  por- 
tion of  the  water  company's  pumping  station  for  the  instal- 
lation of  a  60-kilowatt  electric  generator,  and  to  purchase 
from  that  company  power  for  operating  it.  It  has  at  the 
present  time  no  plant  and  has  issued  no  capital  stock,  hut  it 
has  applied  for  the  approval  of  an  issue  of  stock  of  the  par 
value  of  110,000  to  provide  for  the  generator  mentioned  and 
other  necessary  station  equipment,  and  for  constructing  a 
distributing  sjfstem  in  the  village  of  Hyannis. 

The  Buzzards  Bay  Electric  Company  was  originally  in- 
corporated under  another  name  for  the  purpose  of  making, 
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selling  and  distributing  electricity  on  the  island  of  Martha's 
Vineyard.  Before  engaging  in  bneinees  on  that  island  it 
adopted  its  present  name  and  changed  the  location  of  its 
business  to  Falmouth,  where  it  began  the  supply  of  elec- 
tricity in  1909.  On  Novenibcsr  7,  1911,  after  a  public  hear- 
ing, it  was  duly  authorizetl  by  tliia  Board,  under  the  pro- 
visions of  chapter  197  of  the  Acts  of  1910,  to  carry  on  the 
business  for  which  it  was  incorporated  in  Barnstable,  Sand- 
wich and  a  portion  of  Bourne.  By  chapter  460  of  the  Acts 
of  1912  the  Legislature  extended  its  powers  to  enable  it  "to 
engage  in  the  business  of  making,  selling  and  distributing 
gas  for  all  purposes  jMirniitted  by  law  in  the  town  of  Barn- 
stable," and  it  has  now  pending  before  this  Boai'd,  in  accord- 
ance with  the  provisions  of  Siiid  act,  an  application  for  the 
final  authority  necessarj^  ti>  enable  it  to  exercise  its  gas  sap- 
ply  powers,  the  interests  controlling  this  company  having 
acquired  the  ownership  of  the  gas  plants  now  operated  in  the 
villages  of  Hyannis  and  Cotuit. 

This  company  had  on  June  30,  1912,  a  plant  of  a  book 
value  of  ¥74,508.34,  and  other  assets  of  f25,211.90,  and  was 
then  engaged  in  the  construction  of  a  generating  station  at 
Falmouth  Harbor  designed  for  a  capacity  of  1,500  kilowatts. 
Its  lines  now  reach  Woods  Hole  and  Waquoit  on  the  south 
shore  of  Falmouth,  and  Monnment  Beach  at  the  head  of 
Buzzards  Bay.  It  is  also  supplying,  from  an  indcix-ndent 
electric  plant,  certain  custoniei-s  in  the  village  of  Cotuit  in 
the  town  of  Barnstable.  Its  avowed  purpose  is  ultimately 
to  extend  its  lines  in  Bonme  and  Sandwich,  also  through 
Masbpee  to  the  villages  of  Cotuit,  Osterville,  Hyannis,  Barn- 
stable and  West  Bai-nsfable,  all  in  the  town  of  Barnstable. 
Its  plan  also  contemplates  the  supply  of  Yarmouth  and  cer- 
tain towns  to  the  eastward. 

The  village  of  Hyannis  is  incorporated  as  a  fire  district, 
with  authority,  among  other  things,  to  light  its  streets,  and 
its  affairs  are  managed  by  a  pnidential  committee  This 
committee  early  in  the  summer  of  1911  began  to  consider, 
with  the  representatives  of  the  Buzzards  Bay  company,  the 
advisability  of  lighting  by  electricity  a  portion  of  Sea  Street, 
which  connects  the  villages  of  Hyannis  and  Hyannisport  On 
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November  18,  1911,  the  company  was  duly  authorized  by  the 
selectmen  to  erect  and  maintain  -wires  upon  certain  tele- 
plione  poles  on  Sea  Street,  and  on  November  24,  1911,  it 
began  to  supply  street  lights  on  that  street,  which  were  for 
a  time  subsequent  thereto  paid  for  by  the  fire  district.  Un- 
der the  same  permit  from  the  selectmen  it  has  also  supplied 
certain  private  customers. 

Very  soon  after  the  Barnstable  Electric  Company  was  or- 
ganized it  applied  to  the  selectmen  for  locations  for  lines  to 
supply  the  village  of  Hyannis.  No  action  was  taken  on  this 
application,  however,  pending  an  investigation  instituted  by 
the  fire  district  of  the  electric  lighting  problem.  Following 
this  investigation  the  fire  district  advertised  for  proposals 
for  both  street  and  commercial  lighting.  Both  of  the  com- 
panies interested  in  this  case  submitted  bids.  The  fire  dis- 
trict, after  receiving  these  bids,  voted  on  May  29,  1912,  to 
authorize  a  five-year  contract  with  the  Barnstable  Electric 
Company  for  street  lights.  On  June  10  this  company  filed 
with  the  selectmen  an  application  for  locations  for  its  lines 
in  the  village  of  Hyannis.  This  application  was  granted 
Jnly  6,  1912,  and  from  that  decision  this  appeal  is  taken. 

The  action  of  the  fire  district  looking  to  the  entrance  of 
this  company  was  apparently  based  upon  a  belief  that  it  had 
offered  the  more  favorable  terms  for  its  service,  especially 
for  street  lighting.  A  close  comparison  of  the  prices  named 
by  the  two  companies,  respectively,  as'  applied  both  to  tlte 
commercial  and  public  use  of  electricity,  does  not  make  this 
advantage  so  obvious.  The  question  of  price  and  service, 
however,  is  one  over  which  this  Board  has  been  given  ample 
anthority,  irrespective  of  the  particular  company  which  may 
andertake  the  supply,  and  it  is  the  policy  of  the  State  to 
secure,  by  supervision  and  regulation,  reasonable  provisions 
as  to  both  rates  and  service. 

At  the  outset  it  is  of  importance  to  note  that  the  action 
of  the  selectmen  in  legal  effect  expresses  their  consent  to  the 
erection  and  maintenance  of  the  lines  of  the  Barnstable 
Electric  Company,  not  merely  in  the  streets  of  Hyannis 
which  are  named,  but  generally  in  the  streets  of  the  town 
of  Barnstable;  and  if  this  appeal  is  dismissed  and  the  de- 
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cision  of  the  selectmen  afBrined,  the  jurisdiction  of  this 
Board  is  exhausted,  and  tlie  right  of  the  Barnstable  Electric 
Company  to  engage  generally  in  the  distribution  and  sale  of 
electricity  in  the  entire  town  of  Barnstable  is  settled  con- 
clusively so  far  as  this  Board  is  concerned.  The  company 
thereafter  can  soli  to  any  one  within  reach  of  its  proposed 
tines,  may  extend  them  whenever  and  as  far  as  the  select- 
men shall,  grant  the  necessary  street  locations  therefor,  and 
it  may  be  its  duty  to  so  extend  them. 

The  4lecisinu  of  thin  ap^ieal  dejiends  uot  upon  Hie  inter- 
ests of  the  fire  district  alone,  and  still  less  upon  the  interests 
of  the  two  companies  coTU-enied.  It  is  not  mei-ely  a  qiieK- 
tion  as  to  which  of  the  two  companies  shall  do  the  electricity 
supply  business  in  the  town  of  Barnstable,  but  whether  to 
the  company  already  there  a  second  company  for  the  same 
purpose  shall  be  added,  so  that  there  shall  be  two  companies 
engaged  in  the  same  business  in  the  same  territory. 

Companies  of  this  kind,  although  formed  with  the  expecta- 
tion of  private  profit,  are  organized  primarily  to  perform  a 
public  service.  Their  peculiar  privileges  in  the  public  streets 
necessary  for  the  economical  conduct  of  their  business  are 
granted,  not  for  the  purpose  of  promoting  private  specula- 
tion, but  solely  to  enable  them  to  meet  in  a  reasonable  way 
the  public  necessity  or  convenience.  The  burden  is  upon 
every  company  seeking  them,  whether  it  be  the  fii-flt  in  the 
field  or  second,  to  demonstrate  that  it  is  there  solely  to  sap- 
ply  a  public  need.  The  selectmen,  acting  as  public  officers, 
permit  or  refuse  the  application  of  even  the  first  company  to 
occupy  the  public  streets  according  to  what  in  their  judg- 
ment the  public  convenience  re<iiiire.'',  and  they  have  an  en- 
tire right  to  refiiRe  in  their  discretion  such  use  to  any  and 
every  company  if  in  their  opinion  the  public  interest  so  de- 
mands. It  ia  true  that  the  Buzzards  Bay  company  was  in 
fact  engaged  in  the  manufacture  and  sale  of  electric  light  in 
the  town  of  Barnstable  at  the  time  of  the  decision  of  the 
selectmen  upon  which  this  appeal  is  based,  and  that  it  is 
thereby  enabled  to  bring  the  appeal,  but  it  has  no  such  pri- 
ority in  Hyannis  as  to  make  this  fact  alone  controlling  in 
the  decision  of  this  case.     The  issue  in  this  case,  however 
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is  whether  the  public  necessity  or  couveDieuce  under  aU  the 
■circumstances  calls  for  the  admission  of  the  Barnstable  com- 
pany into  territory  already  occupied  by  another  company 
able  and  willing  to  perform  its  duties. 

It  appeared  at  the  hearing  that  before  this  controversy 
arose  the  Buzzards  Bay  company  had  planned  and  was  un- 
dertaking in  good  faith  the  supply  of  this  territory  as  rap- 
idly as  the  growth  of  its  bu'siuess  warranted.  Its  plans  in- 
cluded not  only  the  town  of  Barnstable  with  its  many  vil- 
lages, of  which  Uyannis  is  one,  but  ultimately  Yarmouth 
and  other  towns  lying  to  the  east  of  Barnstable.  Already  it 
had  met  with  the  favorable  consideration  of  the  selectmen 
of  Barnstable  and  the  authorities  of  the  fire  district  of  Hy- 
annis.  While  its  investment  and  business  in  Hyannis  in 
November,  11)11,  were  small  iu  amount,  yet  it  had  irrevoca- 
bly pi-ofessed  there  its  public  calling,  and  could  not  there- 
after have  legally  or  properly  refused  to  supply  electricity 
throughout  the  town  of  Barnstable  to  all  who  might  reason- 
ably demand  its  service. 

Before  the  Buzzards  Bay  company  established  itself  on 
the  Cape  in  1909,  there  was  but  one  electric  company  serving 
any  part  thereof,  namely,  the  Cape  Light,  Heat  and  Power 
Company  of  Proviucetown.  That  portion  of  the  Cape  lying 
east  of  the  line  of  the  canal,  and  excluding  the  towns  of 
Provincetown,  Truro,  Wellfleet  and  Eaatham,  has  a  perma- 
nent population  of  about  20,000,  In  the  summer  this  popu- 
lation is  greatly  increased  by  residents  on  the  north  and 
south  shores  and  on  Buzzards  Bay,  but  in  winter  and  sum- 
mer the  population  is  widely  scattered  among  many  small 
villages,  and  there  is  comparatively  but  little  manufacturing. 
There  has  seemed  to  be  a  demand  throughout  this  territory 
for  a  supply  of  electricity,  althoiigh  the  field  for  such  a  sup- 
ply is  hardly  equivalent  to  one  of  the  smaller  cities  or  large 
towns  of  the  Commonwealth.  Experience  has  shown  that 
to  supply  such  a  scattered  territory  with  a  maximum  of  eflfi- 
ciency  and  economy  a  single  company  with  a  properly  lo- 
cated central  station  is  preferable  to  numerous  companies 
*vith  independently  operated  stations,  each  the  center  of  a 
small  area  of  supply. 
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It  is  clearly  the  duty  of  the  Buzzards  Bay  company  to 
supply  throughout  the  town  of  Barnstable,  as  well  as  its 
other  territory,  electricity  to  whoever  may  reasonably  re- 
quire it,  and  there  was  no  claim  at  tbe  hearing  that  it  lacked 
either  the  ability  or  the  disposition  to  do  this.  The  evidenee 
was  that  nhere  it  had  supplied,  its  service  had  been  satis- 
factory. No  superior  facilities  were  shown  or  claimed  to 
exist  ill  the  Barnstable  company,  although  there  was  an  evi- 
dent preference  by  certain  prospective  consumers  to  be  sup- 
plied by  that  company. 

Under  all  the  conditions,  in  the  opinion  of  the  Board  it 
does  not  appear  that  the  public  necessity  and  convenience 
re<iuh'e  tlic  adiuisNion  of  tlie  Barnstable  Electric  C-onipany, 
and  the  appeal  should  thei*efoi-e  be  sustained.  The  following 
is  adopted; — 

In  the  matter  of  the  appeal  of  the  Bnzzards  Bay  Electric 
C(mii)aiiy  from  a  decision  of  the  selectmen  of  the  town  of 
Barnstable  adopted  on  July  6,  1912,  granting  to  the  Barn- 
stable Electric  Company  permission  to  construct  and  ose 
lines  for  the  transmission  of  electricity  upon  and  along  cer- 
tain public  ways  in  that  part  of  the  town  of  Barnstable 
known  as  llyannis, — 

.  Ordriot,  That  said  appeal  be  sustained,  and  that  the  said 
decision  and  order  of  the  selectmen  of  the  town  of  Barnstable 
be  annulled. 
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In  the  Mattee  of  tub  Application  of  the  Omaha,  Lin- 
coln AND  Beatrice  Railway  Company  foe  Authobity 
TO  Issue  Two  Million  Two  Hundeed  Fifty  Thousand 
DoLi^VBS  (12,250,000)  Pae  Value  of  its  Five  Per  Cent. 
(55fc)  Bonks  and  Eight  Hundbed  Fifty  Tuousanii 
Dollars  (¥S50,flOO)  Par  Value  of  its  Sto(^k. 

Application  No.  1651. 

Decided  February  J$,  igij. 

Public  Convenience  and  Necessity— -Jurisdiction  of  Commis- 
sion— Competition — Authorization  of  Stock  and  Bonds — Cost 
of  Financing — No  Guarantee  In:q)lied  by  Authorization—- 
Valuation  of  Property  for  Rate-making  Purposes.     [Ed.] 

Sylljvbus  :  While  Ihe  Commission,  under  the  coristilutional  amendment 
creating  it,  miglii,  in  the  absence  of  specific  legislative  enactment  restricting 
it,  and  in  the  exercise  of  its  authority  in  the  approving  of  stock  and  bond 
issues,  withhold  its  approval  of  such  issues  of  a  proposed  competing  public 
utility,  on  the  ground  that  the  public  convenience  did  not  require  the  con- 
struction of  such  utility; 

Held,  That  the  exercise  of  such  authority  involves  such  grave  responsi- 
bility and  is  so  far-reaching  in  its  effects  that  the  Commission  will  not 
exercise  it  unless  specificially  directed  so  to  do  by  the  legislature; 

Held  further.  That  were  the  Commission  to  assume  such  authority,  the 
facts  developed  in  this  case,  upon  the  petition  of  intervention  of  the  receiver, 
and  bondholders  of  a  partially  competing  utility,  would  not  justify  the  Com- 
mission in  withholding  ils  approval  of  applicant's  petition  on  such  ground. 

Upon  petition  for  authority  to  issue  bonds  and  stock,  lo  provide  funds  for 
the  construction  of  an  inter  urban  railway, 

Held,  That  the  questions  for  the  Commission  to  determine  are,  whether 
the  purposes  for  which  it  is  desired  to  expend  the  proceeds  of  such  securi- 
ties, will  promote  the  public  weal,  are  within  the  terms  of  the  statute,  to 
wit,  "for  the  acquisition  of  property,  the  construction,  completion,  extension 
or  improvement  of  facilities,  or  for  the  improvement  or  maintenance  of  its 
service,  or  for  the  discharge  or  lawful  refunding  of  its  obligations,"  and 
are  "reasonably   required   for  the  said  purposes"; 

Hetd  further.  That   the  construction  of   the   line   in   question   is   for   the 
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public  good,  and  the  securities  applied  for  should  be  approved  subject  to  the 
conditions   specified   in   the  order. 

The  rule  of  caveat  emptor  applies  to  purchasers  of  securities  aulhoriied 
by  this  Commission,  Such  purchasers  are  not  exempt  from  the  business 
risks  involved  in  the  possibility  of  the  corporation  issuing  the  securities  be- 
ing over-capitalized. 

The  appro\'al  by  the  Commission  of  the  issuance  of  securities  does  not 
constitute  a  guaranty  in  any  way  that  rates  may  be  charged  by  such  cor- 
poration to  enable  it  to  pay  dividends  at  any  given  rate  upon  its  entire 
capitalization. 

VVheneier  the  Commission  is  called  upon  to  exercise  its  rale-making 
power,  its  action  will  be  controlled  by  the  amount  of  money  shown  to  have 
actually  been  invested  and  the  fair  value  of  (he  property  devoted  to  public 
uses,  regardless  of  Ihe  amount  of  securities  outstanding. 

Appearances ; — 

Harvey  Mnsser,  tot  Applicant. 

Brown,  Huxter  and  Van  Dusen  and  Brome  and  Bronte,  for 

Interveners,  Receiver,  Boudlioldera  and  Creditors  of  The 

Nebraska  Traction  &  Power  Companj. 

OPINION. 

Clarke,  Chairman. 

On  January  3,  1913,  the  applicant  herein  filed  ita  petition 
requesting  an  order  of  tlie  Commission  authorizing  it  to  issue 
its  five  i>er  cent,  bonds  in  the  amount  of  Two  Million  Two 
Hundred  Fifty  Thousand  Dollars  (|2,250,000),  and  its  cap- 
ital stock  in  the  amount  of  Eight  Hundred  Fifty  Thonsanel 
Dollars  (¥850,000),  for  the  purpose  of  constructing  and 
equipping  its  projected  line  of  railway  between  Omaha  and 
Lincoln,  Nebraska. 

Public  notice  of  said  application  was  given  and  a  hearing 
had  at  tlie  office  of  the  Comniiasion  on  January  15th,  1913. 
Many  petitions  were  filed  with  the  Commission  by  citizens 
and  various  organizations  in  the  cities  and  towns  on  or  near 
the  proposisd  line,  urging  its  construction  and  that  favorable 
action  be  taken  by  the  Commission  in  authorizing  it  to  issue 
such  securities  as  it  might  deem  just  and  proper. 

On  January  21,  1913,  following  the  hearing  upon  the  ap- 
plication, attorneys  for  the  bondholders'  committee  of  the 
Nebraska  Traction  &  Power  Company  and  (or  the  receiver 
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and  creditors  of  said  cmnpany  filed  a  motion  protesting 
agaioat  the  approval  of  said  securities,  tbe  grounds  for  such 
protest  being  substantially  as  follows:  1.  That  the  !Ne- 
braska  Traction  &  Power  Company  already  has  an  electric 
railroad  running  from  Omaha  to  Papiliion,  which  to  all  in- 
tents and  purposes  parallels  the  route  of  the  proposed  Oma- 
ha, laucoln  &  Beatrice  line.  2.  That  this  railway,  as  now 
constructed  and  equipped,  furnishes  adequate  facilities  for 
the  accommodation  of  the  public  in  carrying  passengers  and 
express  between  tbe  village  of  Papiliion  and  the  cities  of 
South  Omaha  and  Omaha.  3.  That  the  business  between 
these  points  is  now  divided  between  the  Nebraska  Traction 
&  Power  Company  and  the  Union  Pacific  Railway  Company, 
and  to  allow  tbe  construction  of  another  line  will  operate  to 
so  materially  reduce  the  revenues  of  the  Nebraska  Traction  ft 
Power  Company  as  to  compel  it  to  operate  at  a  loss,  or  aban- 
don its  property.  4.  That  at  small  expense  it  would  be  pos- 
sible to  make  cbanges  in  grade  and  slight  changes  in  route 
of  the  line  of  the  Nebraska  Traction  &  Power  Company,  so 
as  to  meet  and  fulfill  the  plans  and  purposes  of  tbe  Omaha, 
Lincoln  &  Beatrice  Railway  Company  for  a  high  grade 
through  line  from  Papiliion  to  South  Omaha,  and  at  a  cost 
much  less  thai  that  necessary  for  the  construction  of  an  en- 
tirely new  line.  For  these  and  other  reasons  the  intervenors 
ask  the  Commission  to  withhold  approval  of  the  stocks  and 
bonds  of  the  Omaha,  Lincoln  &  Beatrice  Railway  Company, 
save  and  except  that  such  approval  be  conditioned  upon  the 
purchase  by  the  Omaha,  Lincoln  &  Beatrice  Railway  Com- 
pany of  the  existing  property  of  the  Nebraska  Traction  & 
Power  Company,  at  a  fair  and  reasonable  price  to  be  deter- 
mined after  a  full  hearing  before  the  Commission. 

A  bearing  on  this  motion  was  had  before  the  Commission 
on  January  22nd  and  23rd,  1913,  at  which  testimony  was  re- 
ceived from  the  civil  engineer  who  had  charge  of  the  survey 
and  the  establishment  of  grades  of  the  Nebraska  Traction  & 
Power  Company,  the  receiver  of  the  company,  and  numerous 
residents  of  Ralston,  Papiliion,  Homestead  and  Omaha. 

The  motion  of  the  interveners  is  an  assumption  that  the 
ConunisBion  has  authority  to  prohibit  the  building  of  a  com- 
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peting  pablic  utility  if  it  shall  appear  that  the  construction 
of  such  utility  is  uot  a  matter  of  public  ueceseity  and  cou- 
veaieuce.  Such  authority  is  exercised  by  the  Commissions 
of  a  uuiuber  of  States,  notably  Wisconsin  and  New  York, 
having  been  conferred  upon  them  by  statutory  provisions, 
and  it  is  possible  that  under  the  act  of  the  constitution  cre- 
ating this  body  this  CommiHaion  would  be  justified  in  claim- 
ing that  jurisdiction,  but  the  authority  involves  such  grave 
responsibility  and  is  so  far-i-eachiug  in  its  effects  that  we  do 
not  care  to  assume  it  unless  specifically  directed  so  to  do  by 
the  Legislature. 

After  considering  the  evidence  adduced  at  the  hearing,  the 
Commission  is  clearly  of  the  opiniun  tliat  the  motion  of  the 
iutervenoi-s  should  not  be  granted-  The  Omaha,  Lincoln  & 
Beatrice  Railway  Company  has  already  purchased  riglit-of- 
way,  made  surveys,  constructed  a  grade,  and  made  other  sub- 
stantial investments  involving  an  expenditure  of  upwards  of 
sixty  thousand  dollars  (160,000)  on  the  line  starting  at 
South  Omaha  and  extending  westward  toward  Papillion  and 
the  Platte  River,  a  considerable  portion  or  all  of  which  would 
have  to  be  sacrificed  and  abandoned  should  the  route  be 
changed  to  the  lines  suggested  by  the  intervenors.  This  work 
was  done  and  this  expenditure  incurred  in  the  year  1906,  five 
years  previous  to  the  building  of  the  line  of  the  Nebraska 
Traction  &  PoAver  Company.  In  the  matter  of  priority,  there- 
fore, the  advantage  is  clearly  with  the  Omaha,  Lincoln  & 
Beatrice.  Moreover,  the  original  articles  of  incorporation 
of  the  Omaha,  Lincoln  &  Beatrice  plainly  indicate  that  it  was 
the  purpose  of  that  company  to  build  a  through  line  between 
Lincoln  and  Omaha,  while  it  is  apparent,  if  the  character  of 
its  present  line  is  any  criterion,  that  the  object  of  the  incor- 
porators of  the  Nebraska  Traction  &  Power  Company  was 
not  to  construct  a  high  grade,  through  line  connecting  these 
points,  the  route,  as  indicated  in  their  articles  of  incorpora- 
tion, extending  only  from  Omaha  to  Ralston  and  thence  in  a 
southerly  dii-ection  through  Sarpy  County,  no  terminal  point 
being  named.  The  road,  as  a  matter  of  fact,  was  first  built 
to  Ralston  and  later  extended  to  Papillion.  It  is  a  matter 
for  serious  doubt  on  the  part  of  the  Commission  whether  the 
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route  now  followed  by  the  Nebraska  Traction  &  Power  Com- 
pany IB  feasible  for  a  modern,  higb-speed,  interurbau,  sucb 
as  is  contemplated  by  tbe  Omaba,  Lincoln  &  Beatrice.  Tbe 
interveoors  concede  that  it  could  not  be  made  so  without  ex- 
tensive alterations  in  grade,  involving  a  considerable  ex- 
penditure of  time  and  money,  and  it  is  also  admitted  that 
over  two  miles  of  the  line  would  have  to  be  abandoned  in  or- 
der to  secure  a  .satisfactory  entrance  into  tbe  city  of  Omaha. 
To  require  the  applicant  to  sacrifice  sixty  thousand  dollars 
(?60,000)  worth  of  its  own  property  and  acquire  a  line,  a 
portion  of  which  it  could  not  use  and  most  of  which  is  un- 
saited  to  its  purpose,  would  obviously  be  inequitable  and  un- 
just. So  objectionable  is  the  route  of  the  Nebraska  Traction 
&  Power  Company  from  an  engineering  standpoint  that  Mr. 
Musser,  arguing  for  tlie  applicants,  asserted  that  his  com- 
pany would  prefer  to  re-estabiisli  its  line  so  as  to  avoid  Papil- 
lion,  rather  than  attempt  to  adopt  it  to  tbe  class  of  road 
proposed  by  him.  Nor  is  it  by  any  means  certain  that  the 
construction  of  the  defendant's  line  would  seriously  impair 
the  revenue  of  tbe  Nebraska  Traction  &  Power  Company,  for 
the  reason  that  after  leaving  Fapillion  it  would  not  touch 
Balston  or  Homestead,  and  would  therefore  be  a  competitor 
of  the  intervenors  at  Papillion  only.  A  portion  of  the  Papil- 
Uon  traffic  would  undoubtedly  be  diverted  to  the  new  line, 
but  it  does  not  seem  probable  that  tins  decrease  in  revenue 
would  be  sufficient  to  imperil  the  existence  of  the  road  al- 
ready in  operation,  particularly  since  the  new  line  cannot 
be  placed  in  operation  inside  of  two  years,  during  which  time 
tbe  traffic  at  Balston  and  the  other  points  would  probably 
be  increased  to  a  point  where  the  anticipated  Joss  would  be 
largely  overcome. 

This  corporation  was  organized  in  March,  1903,  with  an 
authorized  capital  stock  of  two  hundred  thousand  dollars 
(1200,000).  Its  articles  of  incorporation  made  no  limitation 
on  the  amounts  of  its  indebtedn^s. 

On  May  12,  1904,  the  applicant,  pursuant  to  the  unanl- 
mouB  approval  and  direction  of  all  the  subscribers  to  its 
capital  stock,  and  directors  filed  with  the  Secretary  of  State 
of  Nebraska  amended  articles,  increasing  the  capital  atock 
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of  the  company  to  two  million  two  hundred  fifty  thousand 
dollars  (f2,260,000).  Public  notice  of  such  action  was  pub- 
lished for  sixty  days,  as  required  by  law. 

The  location  and  termini  of  the  road,  as  set  forth  in  the 
articles  of  incorporation,  "shall  be  Omaha,  Douglas  Ck)unty, 
Nebraska,  and  a  point  at  the  southwest  corner  of  Oage  Coun- 
ty, Nebraska,  said  line  to  run  through  the  city  of  Lincoln, 
with  authority  to  construct  such  branch  line^  in  said  state 
of  Nebraska  as  may  hereafter  be  determined ;  said  main  line 
to  run  tlirough  the  counties  of  Douglas,  Sarpy,  Cass,  Saun- 
ders, Lancaster  and  Q&ge,  and,  if  the  actual  surrey  shall  ren- 
der such  location  necessary,  through  Johnson,  Pawnee,  Sa- 
line or  Jefferson  County." 

Tlie  applicant  started  the  construction  of  its  line,  pur- 
chasing and  contracting  for  right-of-way  and  now  ha£ 
equipped  and  operating  approximately  five  and  one-half 
miles  of  road  between  the  city  of  Lincoln  and  the  cities  of 
Betliany  and  University  Place.  It  also  has  a  considerable 
amount  of  right-of-way  and  road-bed  already  constructed 
near  South  Omaha.  The  moneys  spent  and  invested  on  the 
eastern  end  of  its  line,  which  is  not  now  in  use  but  which 
will  be  utilized  upon  the  completion  thereof,  aggregate  as 
heretofore  referred  to,  approximately  sixty  thousand  dollars 
(»6ft,000). 

The  general  l»alance  sheet  filed  by  the  applicant  with  the 
Ccunniission  November  25,  1912,  through  its  president  and 
seoretary,  for  the  year  ending  June  30,  lfll2,  is  as  follows: 

Cost  of  railway : 

Roadbed  and  tracks  t]I2,419.45 


Electric  line  construction,  inclnding  poles,  wir- 

ing,  feeder  lines,  etc 23,723.^ 

Engineering  and  other  expenses  incident  to  con- 
struction            22,002.25 

Total  Cost  of  Railway  Owned  $158,146.53 
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Cost  of  eijuipmenl  i 

Car  and  other  rolling  stock $10,773.12 

Electric  equipment  of  same 5,209,43 

Other  items  of  equipment: 


Electric  locomotive 
Electric  equipment 


Total  Cost  w  Equipmsnt  Owned $22,914.78 

Cost  of  laad  and  buildings: 

Other  permanent  prc^erty: 

R.  of  W.  not  in  use $85,068.51 

B.  H.  lighting  system 4,977.50 

Total  Cost  of  Other  Propektv  Owwed 89,046,01 

Total  Permanent  Investments $270,106.31 

Cash  and  Current  Assets : 

Cash    $1,022.33    ■ 

Total  Cash  and  Cukkent  Assets 1,022.33 

Miscellaneous  Assets: 

Materials  and  supplies $2,732.10 

Total  Miscellaneous  Assets 2,732.10 

Total    (273,860.74 

LiabUilies. 

Capital  stock,  common,  subscribed $200,000,000 

Total  Capital  Stock $200,000.00 

Cnrrent  liabilities: 

Loans  and  notes  payable $64,693,47 

Audited  vouchers  and  accounts 3,525.00 

Salaries  and  wages 950.00 

Total  Cubrent  Liabilities 69,10847 

Accrued  liabilities: 

Taxes  accrued  and  not  yet  due t35n.0O 

Total  Accrued  Liabilities 3SO.0O 

Profit  and  Loss  Balance— Surplus 4,342.27 

Total   $273,860.74 
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The  president  of  the  company  under  oath  states  that  the 
total  of  f273,860.74,  shown  in  the  asset  column  of  said  sheet, 
is  actual  money  spent  iu  the  organization,  engineering  and 
construction  of  its  line. 

The  engineering  department  of  the  Commission  has  made 
a  detailed  valuation  of  the  property  now  in  actual  operation, 
to-wit,  between  Lincoln  and  Bethany,  and  reports  its  value, 
as  of  July  1,  1911,  as  follows:  Reproduction  new,  9204,- 
492.14;  present  or  depreciated  value,  |178,101.04. 

This  portion  of  the  line  has  been  operated  since  about  Au- 
gust, 1906.  The  compJetion  of  the  line  was  discontinued  at 
that  time  by  reason  of  the  death  of  Henry  Robinson,  who  was 
financing  the  company.  Until  this  time  his  estate  and  asso- 
ciates have  been  unable  to  secure  the  capital  needed  to  com- 
plete the  line. 

On  December,  30,  1913,  the  Northern  Construction  Com- 
pany, of  Detroit,  Michigan,  offered  in  writing  to  complete  the 
construction  of  said  line  from  Lincoln  to  Omaha,  and  com- 
pletely equip  the  same  ready  for  operation,  in  consideration 
of  the  delivery  to  the  said  Construction  Company  of  eight 
hundred  fifty  thousand  dollars  (|850,000)  par  value  of  the 
common  stock  and  two  million  two  hundred  fifty  tliottsand 
dollars  (|2,250,(M)0)  par  value  of  the  thirty-year  five  per 
cent.  (5%)  gold  bonds  of  said  company. 

While  the  time  set  within  which  the  applicant  should  ac- 
cept said  offer  has  passed,  the  Commisfiion  is  advised  by  the 
applicant  that  it  remains  open,  and  if  necessary  authority 
is  granted  the  road  will  Ih*  constructed  and  ready  for  opera- 
tion on  or  before  January  1,  1915. 

The  applicant  filed  with  the  Commission  its  preliminary 
engineei-ing  plans,  drawings,  specifications  and  maps,  which 
the  Commission's  pngineors  state  are  as  complete  in  form 
and  detail  as  those  usually  required  of  railroad  engineers  by 
their  finance  committees  or  executive  offlcers  for  approval 
prior  to  entering  upon  tlie  actual  work  of  construction. 

The  cost  of  the  completed  property,  as  disclosed  by  these 
estimates,  is; 
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Tangible  property,  including  labor $2^79,445.09 

Engineering,  superintendence,  legal  and  administration 

expenses,  10%  of  ♦2,124,445.00 212,444.00 

Contingencies,  5%   106,222.00 

Interest  on  money  during  construction,  6%,  two  years..       IGO.OOO.OO 
Discounts  and  commissions  404,790  00 

Total  : $3,238,300.00 

ilr.  Hurd,  Chief  Engineer  for  tlie  Commission,  when  (jues- 
tions  under  oath  as  to  whether  he  had  examined  and  checked 
the  data  and  estimates  submitted  b;  the  applicant,  stated : 
A. — I  have.  I  was  the  engineer  who  waa  originally  em- 
ployed by  Mr.  Robinson  to  place  the  property,  and 
am  very  familiar  with  all  the  estimates  that  ever 
have  been  made  on  it,  and  I  had  several  made  very 
carefully  myself  at  different  times.  We  had  a  very 
complete  amount  of  ejigineering  information,  sur- 
veys, etc.,  to  base  it  on,  and  this  present  estimate  of 
these  construction  companies'  engineers  is  built  up 
largely  on  the  quantities  that  we  found  to  be  proper, 
modified  to  the  extent  of  a  little  wider  embankments 
and  a  little  more  expensive  construction  on  almost 
every  item.  That  is,  the  embankment  is  wider,  the 
weight  of  the  rail  is  heavier,  and  of  course  the  coat 
of  all  the  material  and  labor  from  the  time  of  my 
last  estimate  to  this  estimate  would  somewhat 
change,  and  I  think  there  has  been  allowance  for 
that,  and  there  is  more  in  equipment  and  consider- 
ably more  power  provided  for  at  the  central  station 
than  was  provided  for  in  any  former  estimate  which 
I  made,  so  using  that  as  a  basis,  which  I  consider  as 
acciirate  as  could  be  made  by  a  preliminary  investi- 
gation prior  to  the  actual  placement  of  the  property 
as  to  cost,  I  could  not  suggest  a  very  great  deal  of 
change  about  it  one  way  or  the  other.  Of  course  any 
preliminary  estimate  is  subject  to  modification  in 
its  parts  or  in  its  entirety,  after  the  property  is  ac- 
tually placed,  hut  from  the  best  engineering  advice 
we  can  bring  to  bear  on  it,  I  cannot  say  that  I  can 
criticise  it  severely  in  any  way. 
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Q. — Exclusive  of  the  general  overhead  items,  Bueh  as  su- 
perintendence, organization,  legal  expenses,  engin- 
eering, contingencies,  interest  during  construction, 
and  discounts  and  commissions  for  financing,  can 
yon  state  what  jou  would  think  a  reasonable  esti- 
mate for  the  cost  of  this  property  would  be  as  out- 
lined in  their  plans  and  specifications? 
A.— I  consider  that  their  figures  there  are  not  very  far  off. 
Q.— You  think  the  actual  cost  of  the  property,  exclusive  of 
the  items  I  have  mentioned,  with  the  possible  excep- 
tion of  donations  of  real  estate  of  right-of-way,  will 
approximate  f 2,379,445? 
A.— I  deem  tliat  estimate  fairly  proper.' 
The  percentages  for  engineeiing,  superintendence,  legal 
and  administration  expenses,  contingencies,  interest  during 
construction,  discounts  and  commissions  are  those  usually 
applied  to  the  estimates  of  cost  of  the  physical  property  in 
order  to  determine  the  approximate  final  costs.     The  final 
cost  may  he  more  and  it  may  be  less. 

Prior  to  entering  upon  the  work  of  construction,  it  is  pro- 
posed that  said  bonds,  in  the  sum  of  two  million  two  htin- 
dred  fifty  thousand  dollars  ($2,250,000),  bearing  interest  at 
the  rate  of  five  per  cent.  (5%),  payable  semi-annually,  se- 
cured by  trust  deed,  nmning  to  the  Equitable  Trust  Com- 
pany, of  New  York,  or  to  such  other  trust  company  as  may 
be  substituted  therefor,  equally  responsible,  and  said  stock 
in  amount  of  eight  hundred  fifty  thousand  dollars  (f850,- 
000),  par  value,  be  delivered  to  the  construction  company; 
that  the  construction  company  shall  not  sell  any  portion  of 
said  bonds  or  stock  so  acquired  to  the  public  in  general  nntil 
the  line  of  road  herein  contemplated  shall  have  been  com- 
pleted, but  that  said  construction  company  shall  have  the 
right  to  pledge  said  bonds  and  stock  as  collateral  security 
for  the  purpose  of  securing  moneys  for  the  carrying  on  of 
the  construction,  equipping  and  completion  of  the  said  line. 
Such  proposition  does  not  appeal  to  the  Commission  as 
properly  safeguarding  the  applicant  or  the  public.  We  are 
of  the  opinion  that  the  securities  in  question  should  only  be 
delivered  to  the  construction  company  in  such  amounts  from 
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time  to  time  as  it  is  made  to  appear  to  the  Commission,  upon 
the  certificate  of  the  proper  officer  of  the  applicant  and  the 
Commission's  engineer,  showing  that  an  amount  of  money 
equal  to  or  greater  than  the  amount  of  securities  so  required 
has  been  expended  in  the  construction  and  equipping  of  said 
line. 

If  it  is  desired  by  the  applicant  to  place  the  said  securities 
in  the  hands  of  the  Equitable  Trust  Company  of  New  York, 
or  some  other  trust  company  of  like  standing,  same  to  be  de- 
livered to  the  constraction  company  in  such  amounts  and  at 
such  times  as  the  Commission  may  by  special  order  author- 
ize, it  will  be  approved  by  the  Commission. 

It  may  develop,  upon  entering  upon  the  actual  construc- 
tion of  said  line,  that  the  applicant  may  deem  it  necessary, 
in  the  exercise  of  good  business  jiidgment,  to  modify  its  pres- 
ent plans,  thereby  decreasing  or  increasing  the  actual  cost  of 
the  property. 

The  Commission  is  of  the  opinion  that  the  applicant  or 
trustee  should  be  authorized  to  deliver  to  the  construction 
company,  at  periods  of  not  less  than  thirty  days  each,  the 
securities  of  the  applicant  in  the  proportion  of  seventy- 
eight  per  cent.  (78%)  of  bonds  and  twenty-two  per  cent. 
(22%)  of  stock,  equal  to  ninety  per  cent,  of  the  amount  of 
money  shown  by  the  certificate  of  the  applicant  and  Com- 
mission's engineer  to  have  been  actually  expended  on  the 
property,  including  interest  during  construction  and  an  al- 
lowance of  twelve  and  one-half  per  cent.  (12^/^% )  for  financ- 
ing, which  is  submitted  in  the  estimates  under  the  head  of 
"Discounts  and  Commissions." 

For  example,  if  the  said  certificate  shows  the  actual 
moneys  expended  and  previously  unreported  aggregate  one 
hundred  thousand  dollars  (|lflO,000),  the  amount  of  securi- 
ties to  be  delivered  to  the  construction  company,  including 
twelve  and  one-half  per  cent.  fl2%%)  for  coat  of  financing, 
will  in  round  figures  approximate  eighty  thousand  one  hun' 
dred  fifteen  dollars  (f80,115)  of  bonds  and  twenty-two  thou- 
sand seven  hundred  thirty-five  dollars  (|22,735)  of  stock. 

It  is  not  proposed  to  issue  any  securities  on  account  of  the 
cost  of  the  pwrperty  already  constructed,  which  is  included 
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in  the  estimate,  until  such  time  as  the  entire  line  is  com- 
pleted and  in  operation. 

Upon  the  filing  with  the  Commission  of  the  proper  certifi- 
cate by  the  applicant  and  the  Commission's  engineer,  show- 
ing the  completion  and  equipping  of  the  line  i-ead;  (or  opera- 
tion, the  Commission  will  authorize  the  issuance  and  de- 
livery to  the  construction  company,  in  the  proportions  above 
set  forth,  the  said  securities  sufficient  in  amount  as  to  cover: 
First,  all  moneys  expended  by  it  during  construction  for 
which  it  has  not  received  consideration;  second,  the  cost  of 
the  existing  property  for  which  no  'securities  have  been  is- 
sued; third,  the  fair  and  reasonable  value  of  any  services 
performed  in  the  organization  and  construction  of  said  line, 
not  previously  accounted  for. 

The  Commission,  by  reason  if  the  magnitude  and  impor- 
tance of  the  proposition  hei'ein  involved,  deems  it  proper  and 
necessary  to  require  the  constniction  company  to  keep  within 
the  State  of  Nebraska,  subject  to  the  inspection  of  the  Com- 
mission, its  books,  paiJera  and  vouchers  showing  in  detail  all 
the  items  of  cost  of  construction  of  said  line. 

In  the  allowance  of  the  twelve  and  one-half  (12^)  per  cent, 
for  financing  a  proposition  such  as  tlie  one  under  considera- 
tion, the  Commission  is  not  to  be  understood  as  taking  the 
ground  that  such  an  allowance  is  proper  in  every  case.  Each 
case  must  stand  on  its  own  merits.  If  a  person  or  group  of  per- 
sons, or  a  corporation,  wei-e  to  bnild  this  line  fi-om  the  funds 
at  their  disposal,  without  being  compelled  to  resort  to  banks, 
trust  companies  or  brokerage  houses,  to  place  their  securities 
in  order  to  raise  the  money  necessary  to  finance  the  project, 
we  would  have  an  ideal  situation,  which  would  obviate  the 
necessity  of  considering  or  making  allowance  for  financing 
coming  under  tlic  head  of  discounts  and  commissions. 

Such  is  not  the  case  at  hand.  The  applicant,  after  years 
of  effort  in  attempting  to  finance  its  proposition,  has  at  last 
succeeded  in  finding  a  construction  company,  which  "will 
undertake  the  construction  and  equipping  of  the  line  on  the 
basis  of  the  estimate  licrctofore  set  forth.  This  constnlrtion 
company  in  turn  will  not  only  have  to  use  its  own  credit  anrf 
resources,  but  Will  be  compelled  to  place  the  securities  re- 
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ceived  from  applicant  with  banks  or  trust  companies  as  col- 
lateral to  secure  the  moneys  necessary  to  complete  the  under- 
taking as  the  work  progresses.  When  we  consider  the  char- 
acter of  this  undertaking,  the  element  of  risk,  the  fact  that 
the  bonds  run  for  thirty  years  on  the  one  hand,  and  on  the 
other  hand  that  the  farmer  in  this  state  is  reipiired  to  pay 
from  one  to  two  and  a  half  per  cent.  ( 1  to  2^^^ )  commission 
for  obtaining  a  five  year  farm  mortgage  loan,  on  forty  per 
cent,  of  the  value  of  his  land,  we  hold  the  allowance  just  and 
reasonably  necessary. 

It  may  be  contended  tliat  the  Oomniiesion,  in  tlie  exercise 
of  its  discretion,  should  not  authorize  the  issuance  of  any 
amount  of  bonds  on  a  property,  and  particularly  in  the 
amount  herein  authorized,  unless  it  is  clearly  satisfied  that 
the  operating  revenues  of  the  applicant  will  be  sufficient 
to  provide  a  reasonable  net  income  over  and  above  its 
expenses,  taxes  and  the  fixed  charges  on  its  bonds.  This 
would  be  undoubtedly  trne  if  the  authority  granted  by  the 
Commission  to  issue  such  securities  carried  with  it  any  guar- 
antee on  the  part  of  the  state  that  the  earnings  of  the  com- 
pany would  be  sufficient  to  pay  any  given  return  on  the 
money  invested  in  the  property.  The  statute  under  which 
we  are  operating  authorizes  the  Commission  only  to  deter- 
mine whether  or  not  the  issuance  of  the  securites  applied 
for  are  reasonably  necessary  for  the  acquisition  of  property, 
the  construction,  completion,  extension  or  improvement  of 
facilities,  or  the  improvement  or  maintenance  of  its  service, 
or  for  the  discharge  or  lawful  refunding  of  its  obligations, 
and  the  fact  that  a  part  of  the  stock  of  a  corporation  out- 
standing at  any  time  has  been  issued  with  the  approval  of  the 
Commission,  cannot  be  held  to  constitute  a  guaranty  in  any 
way  that  rates  may  be  charged  by  such  corporation  to  enable 
it  to  pay  a  dividend  at  any  given  rate  upon  its  entire  cap- 
italization. 

If  we  were  satisfied  that  this  project  could  be  financed  on 
a  more  favorable  basis,  both  as  to  the  proportion  of  bonds 
to  the  total  capitalization  and  the  discounts  and  commission 
for  securing  the  needed  money,  we  would  unhesitatingly 
insist  on  the  more  favorable  basis,  but  in  the  absence  of  such 
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we  cannot  refuse  tlie  applicant  the  necessary  autliority,  under 
tlie  facts  diBclused  in  tbis  case. 

The  New  Hampshire  CoinmisBion,  in  passing  upon  the 
petition  <if  the  Milford  Li^ht  &  Tower  Company  to  issue 
certain  securities,  decided  Decemher  30,  1911,"  had  occasion 
to  pass  upon  a  statute  similar  to  our  own.  In  the  course  of 
its  opinion  it  held : 

"The  purpose  of  placing  issues  of  stock  and  bonds  hy  public 
utilities  and  riiHi-oad  (■oriKi rations  under  tlie  supervision  of 
the  Commission  is  not  indiuated  in  the  statute  except  hy  the 
provision  that 

'Upon  petition the  Commission  shall,  after  public 

notice  and  hearing,  determine  the  amount  of  stocks  or  bonds 
which  in  its  opinion  is  reasonably  requisite  for  the  purposes 
for  which  the  issue  is  to  be  made.' 

The  inclusion  of  this  pi-ovision  in  the  statute  was  doubt- 
less caused  by  the  belief  tliat  in  the  past  public  service  cor- 
porations have  sometimes  issued  capital  stock  greatly  in 
excess  of  the  value  of  their  properties  devoted  to  public  uses, 
and  have  them  sought  fo  collect  from  the  public  rates  suf- 
ficient to  enable  them  to  pay  dividends  upon  all  of  such  stock. 
To  prevent  issues  of  stock  or  bonds  in  the  future  for  specu- 
lative purposes  or  to  afford  opportunities  for  promoters' 
profits  beyond  the  fair  value  of  services  in  promotion,  we  take 
it  to  he  clearly  the  purpose  of  tlie  statute.  Tteyond  that  we  do 
not  take  it  that  we  can  go  eonsistentiy  with  tJie  Itest  interests 
of  the  public. 

The  fact  that  a  utility  has  outstanding  stocks  and  bonds  to 
a  greater  amount  than  the  value  of  its  plant  and  work  does 
not  enable  that  utility  to  make  additions  and  improvements 
without  cost.  If  it  does  not  have  money  in  its  treasury  with 
which  to  make  such  improvements  the  only  practicable  way 
in  which  it  can  secure  the  same  is  to  issue  securities.  If 
additions  and  improvements  are  reasonably  necessary  to 
enable  it  to  meet  the  demands  of  the  public  for  service,  the 
public  good  demands  that  such  securities  shall  be  issued 
wholly  irrespective  of  the  amouTit  of  securities  already  ont- 
standing. 

*Prinled  in  Commission  Leaflet  No.  3,  at  page  22, 
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When  an  application  is  made  to  tliis  Comniission  for  author- 
ity to  issue  securitiee,  we  take  it  tiiat  tlie  questions  for  the 
Commission  to  determine  are  whether  the  purposes  for  which 
it  is  desired  to  expend  the  proceeds  of  such  stock  or  bonds  are 
such  purposes  as  will  promote  the  public  good,  and  whether 
the  amount  of  securities  proposed  to  be  issued  is  reasonably 
requisite  for  those  purposes.  The  kind  of  securities  and  the 
form  in  which  they  are  to  be  issued  may  also  be,  subject  to 
the  supervision  of  the  Commission. 

In^much  as  the  approval  of  a  proposed  issue  of  securities 
for  any  purpose  does  not  involve  a  determination  that  the 
property  of  the  .corporation  making  such  issue  devoted  to 
public  uses  is  fairly  worth  the  total  amount  of  its  securities 
outstanding.  It  follows  that  such  approval  cannot  at  any 
time  be  urged  as  a  reason  for  allowing  the  corporation  to 
charge  rates  sufficient  to  enable  it  to  pa^  dividends  at  any 
given  rate  on  such  securities. 

Whenever  the  Commission  is  called  apon  to  exercise  it« 
ratemaking  powers  it  must  be  governed  by  the  fair  value  of 
the  property  devoted  to  public  uses  in  the  x>orformaDce  of  the 
service  for  w-hich  a  rate  is  to  be  fixed.  In  determining  such 
fair  value  the  amount  of  stocks  and  bonds  outstanding,  if 
entitled  to  consideration  at  all,  is  entitled  to  very  slight  con- 
sideration, and  the  question  whether  the  issuance  of  such 
stock  and  lK>nds  or  any  part  of  tlie  same  lias  been  with  tlie  ap- 
proval of  any  regulatory  Commission,  cannot  be  entitled  to 
any  weight  at  all,  because  it  will  not  be  relevant  to  the  ques- 
tion of  the  fair  value  of  the  property  involved." 

In  other  words,  the  rule  of  caveat  emptor  applies  to  an 
investor  purchasing  the  securities,  tlie  issuance  of  which  is 
regulated  by  a  commission.     So  far  as  -9,'e  are  advised,  this  , 
rule  is  applied  by  all  commissions  administering  similar  laws. 

By  reason  of  the  public  interest  in  the  question  at  hand, 
we  deem  it  pertinent  to  quote  the  following  quotation  from 
the  report  made  November  1st,  1911,  to  the  President  of  the 
United  States  by  the  Railroad  Securities  Commission: 

"Many,  if  not  most,  of  the  abuses  connected  with  railroad 
seciirfties  arise  out  of  an  almost  universal  failure  to  recognize 
the  distinctions  which  exist  and  should  exist  between  bonds 
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and  atocks.  A  bond  is  au  obligatiOD  to  pay  a  fixed  sum 
at  money  at  a  stated  time.  A  stock  certificat*  is  merely 
the  evideuce  of  owuerablp  of  a  share  in  the  property,  profits, 
and  risks  of  a  corporation.  Must  of  the  evils  of  which  in- 
vestors and  the  public  complain  have  grown  out  of  the  at- 
tempt to  give  to  stock  a  face  value  in  terms  of  money.  Even 
if  the  statu  lawK  prohibitiug  the  issue  of  stocks  for  less  than 
pur  were  liberally  enforced  all  that  the  recitals  on  the  face 
of  a  fully  puid  uhare  of  stock  aa  to  its  par  or  money  value 
would  signify  is  that  at  the  time  of  the  issuance  of  the  share 
there  had  been  paid  into  the  corporation  an  amount  of  money 
(or  other  valuable  cousideration)  equal  to  the  par  value  of 
the  share.  They  do  not  even  purport  to  indicate  that  at  any 
time  after  the  original  issue  of  the  stock  the  corporation  was 
possessed  either  of  the  money  or  the  money's  worth.  The 
real  value  of  the  stock  certificate  depends  upon  the  manner 
in  which  the  money  has  been  invested.  The  Gommia8ion,  is, 
tfterefore,  of  the  opinion  that  it  ia  far  more  important  to 
ascertain  just  wliat  are  the  facta  connected  icith  the  issue  of 
securities  and  what  is  actually  done  loith  whatever  money  has 
in  ftivt  hce>i  realized  from  the  stock  which  is  issued,  than 
merely  to  make  sure  tiiat  the  par  value  of  the  stock  tww  paid 
in  at  the  time  of  issue. 

If  we  were  compelled  to  assume  that  rates  are  to  be  materi- 
ally influenced  either  in  their  making  by  the  railroads  or  in 
their  reguliition  by  the  Government  by  the  amount  and  face 
value  of  the  stocks  and  bonds  outstanding,  it  seems  to  your 
Oouimissiou  impossible  to  escape  the  conclusion  that  theae 
securities  should  be  issued  only  under  governmental  regu- 
lation. Your  Commission,  however,  believes  that  the  amount 
,and  face  value  of  outstanding  securities  has  only  an  indirect 
etfect  upon  the  actual  making  of  rates,  and  that  it  should  hare 
little  of  any  weight  in  their  regulation. 

Insofar  as  the  value  of  the  property  ia  an  element  in  rate 
regulation,  the  outstanding  securities  are  of  so  little  evident- 
iary weiglit  that  it  would  probably  be  of  distinct  advantage 
if  courts  and  commissions  would  disregard  them  entirely, 
except  as  a  part  of  the  finnncial  history  of  the  property,  and 
n'ould  insist  npon  direct  evidence  of  the  actual  money  in- 
vested and  of  the  present  value  of  the  propertia."       ".H>y  IC 
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Wbile,  as  above  stated,  the  jurisdictioo  Testing  in  the  Com- 
mission, the  power  to  regulate  the  issuance  of  securities  does 
not  constitute  a  guarantee  of  any  given  return  on  such  in- 
vestments, it  goes  without  saying  that  it  may  be  and  should 
require  a  reasonable  showing  that  the  earnings  of  any  given 
project,  in  such  cases,  (reasonable  allowance  being  made  for 
sufficient  time  to  develop  its  business)  will  be  sufficient  to 
pay  its  operating  expenses,  taxes,  depreciation  charges  and 
interest  on  bonds. 

This  showing  was  made  to  the  Commission,  and  is  included 
in  this  report  as  a  matter  of  public  interest,  and  a  possible 
guide  to  investors.  The  Falkenau  Electrical  Construction 
Company  of  Chicago,  in  its  report  on  the  proposed  project, 
dated  June  6, 1907,  which  was  two  years  prior  to  the  taking 
effect  of  our  Stock  and  Uonds  Act,  presents  four  distinct  and 
independent  methods  of  predetermining  the  probable  earn- 
ings of  the  project  at  that  time.     These  methods  were — 

Predetermination  No.  1. 

It  is  well  known  that  while  the  gross  earnings  per  car  miie 
fluctuate  greatly  and  give  no  criteria  for  comparison,  the 
operating  expenses  jht  cur  mile  of  iutcrurban  electric  sj'stenm 
throughout  the  United  States  are  remarkably  uniform  and 
do  not  vary  greatly  from  about  13  cents  per  car  mile. 

The  probable  number  of  car  miles  that  will  he  operated 
per  annum,  aggregate  1,153,000. 

If  we  apply  this  figure  of  13  cents  per  car  mile  as  the  cost 
of  operation  to  1,153,000  car  miles,  allowing  55%  for  the 
operating  percentage,  ve  obtain  as  the  gross  annual  revenue 
from  passengers,  f272,536.00 

To  this  fipure  there  may  be  safely 
added  a  sum  equivalent  to  about 
1500.00  per  mile  over  a  distance  of  ~>0 
miles  aH  representing  gross  revenue  de- 
rived from  freiglit,  express,  baggage, 
and  mail  service,  or  2.^,000.00 
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Total  from  all  sources f297,B36.00 
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Fbbdbtbbmination  No.  2. 

Reference  to  the  population  table  given  on  page  30  will 
show  the  population  serred  per  mile  of  road-bed  both  inclnd- 
ing  aud  excluding  terminals. 

In  view  of  the  fact  that  a  considerable  proportion  of  tiiia 
population  is  represented  by  terminal  cities,  it  has  been 
deemed  fair  to  aasnme  as  a  basis  for  determining  the  revenues 
per  capita  to  grant  each  important  terminal  citj  a  certain 
percentage  of  population  as  being  directly  tributary  to  the 
line. 

It  \^'ill  be  noted  that  tlus  percentage  has  been  taken  very 
conservatively  and  has  resulted  in  an  equivalent  population 
per  mile  of  road-bed  of  851  which  figure  does  not  include  the 
intermediate  farming  population. 

A  careful  comparison  of  the  characteristics  of  this  line 
made  with  lines  similarly  located,  with  regard  to  popukUioD, 
terminals,  and  with  due  allowance  for  character  of  country 
traversed,  indicates  clearly  that  a  gross  annual  income  of 
f6.50  per  inhabitant  served,  including  only  a  small  percent- 
age of  the  total  terminal  population  may  confidently  be  ex- 
pected. 

This  will  aggregate  lees  than  |1.50  per  capita  for  the  entire 
population  served. 

This  would  jfive  a  gross  annual  revenue  from 

passengers  of  $315,324.00 

Allowjince  for  freight,  as  per  page  32* 25,000.00 

Total  from  all  sources f34O^24.0O 

PitEDBTEEMlNATION  NO.  3. 

This  predetennination  is  baaed  entirely  on  the  following 
count  made  between  November  30th  and  December  15th,  1903, 
of  the  passengers  carried  by  Burlington  and  Bock  Island 
Systems,  between  Lincoln  and  Omaha,  which  it  will  be  noted 
aggregate  uearly  1,000  trips  per  day  East  and  West  and  which 
figures  do  not  include  any  passengers  except  those  buying 
tickets  at  Omaha  for  Lincoln  or  vice  versa. 
*Si;e  page  635  of  this  Leaflet.  ,--  r 
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No.  Train — BurUngton 

Timets  taken 

Average  per  day 

2 

Eastward 

6 

1001/3 

i 

Eastward 

7 

62a 

6 

Eastward 

1 

20 

12 

Eastward 

8 

120.76 

92 

Eastward 

6 

102.4 

6 

Westward 

6 

129.8 

7 

Westward 

7 

110.4 

3 

Westward 

7 

118.6 

13 

Westward 

3 

96 

Total 

861 

jVo.  Train— Rock  Island        Times  taken 

Average  per  day 

42 

Eastward 

6 

Eastward 

4 

12.76 

8 

8 

22.76 

41 

Westward 

7 

18.6 

7 

Westward 

7 

26.8 

6 

Westward 

8 

26.6 

Total 

103 

Add  for  above 

861 

Grand  total  per  day        964 
Assaming  tbat  75%  or  its  equivalent  trafiSc,  viz., 
750  trips  at  Jl.OO  would  accrue  to  the  Omaha, 
LincolD  and  Beatrice  Bailway,  this  would  rep- 
resent, per  annum |275,750.00 

Allowance  for  freight  aa  per  page  32* 25,000.00 

Total  from  all  sources •. . .  $298,750.00 

PEBDBTBaiNATION   Ko.   4. 

As  stated  in  the  preceding,  Mr.  E.  C.  Hurd,  the  secretary 
and  manager  of  this  system,  who  has  carefully  studied  the 
local  situation,  has  from  personal  observation,  and  much 
travel  back  and  forth  between  Omaha  and  Lincoln,  reached 
the  conclusion  independently  of  the  writer's  determinatioDB 

•See  page  635  of  this  Leaflet.  DigmzedbyGoO^jlc 
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that  the  groes  revenue  from  passengers  would  aggregate 
1800.00  per  day. 

Mr.  Hurd  is,  however,  of  the  opinion,  that  the  gross  earn- 
ings from  fi-eight  vrill  be  twice  that  estimated  by  the  writer, 
viz.  ?1,000  per  mile  per  annum,  giving,   therefore;    gross 

revenue  fwmi  passengers,  per  annum $292,000.00 

Gross  revenue  from  freight,  etc.  per  annum. .     50,000.00 


Total  from  all  sources,  f342,000.00 

Recapitulation. 

Gross  earnings     Per  mile 
per  annum     of  Roadbed 

Predetermination  No.  1 |297,536.00       |5,220.00 

Predetermination  No.  2 340,324.00        6,045.00 

Predetermination  No.  3 298,750.00        5,250.00 

Predetermination  No.  4 342,000.00         6,000.00 

Careful  consideration  of  these  results  wonld  indicate  that 
a  very  conservative  estimate  of  the  gross  annual  revenues 
from  all  sources  would  be  (300,000.00,  or  about  (5,300.00  per 
mile  of  road-bed  per  annum. 

This  figure  is  utilized  on  the  following  page  as  a  basis  for 
a  statement  covering  earnings. 

Peobablb  Net  Earnings. 

Gross  revenue  per  annum  from  all  sources  (see 

preceding  page)   |300,000.00 

Less  55%  for  operation 165,000.00 

Net  Larnings |135,000.00 

Mr.  Hurd,  the  Commission's  engineer,  advises  ns  that  by 
reason  of  the  increase  in  population  since  1907,  and  the  higher 
class  of  line  and  improved  service  now  contemplated  as 
against  the  line  and  service  considered  by  the  Falkenau  Con- 
struction Company  in  1907,  an  increase  of  fifteen  per  cent 
(15%)  in  the  gross  earnings  of  the  proposed  line  could  rea- 
sonably be  anticipated. 

Whether  these  predeterminations  of  the  earnings  of  the  pro- 
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posed  line  will  be  realized,  time  and  actual  operation  alone 
will  demonstrate.  The  Commission  withholds  the  expression 
of  any  opinion  with  reference  thereto,  except  that  they  are 
entitled  to  the  same  weight  and  consideration  as  that  accord- 
ed similar  studies  or  estimates  made  by  engineers  of  equal 
experience  and  like  standing  in  their  profession. 

The  Commission  therefore  finds  that  the  issuance  by  the ' 
applicant  of  its  thirty  year  gold  bonds,  bearing  five  per  cent. 
(&fo)  interest,  payable  semi-annually,  iu  the  principal  sum 
of  two  million,  two  hundred  fifty  thousand  dollars  (f2,250,- 
000),  and  of  its  capital  stock  in  the  sum  of  eight  hundred, 
fifty  thousand  dollars  ($850,000.00),  subject  to  the  limita- 
tions and  conditions  hereinafter  set  forth  in  Its  order,  are 
reasonably  required  by  the  applicant  for  the  purposes  set 
forth  in  the  statute. 

ORDER. 

It  is  Therefore  Ordered:  piest — That  the  Omaha,  Lincoln' 
&  Beatrice  Railway  Company  be,  and  the  same  is,  hereby 
authorized,  subject  to  the  conditions  hereinafter  set  forth,  to 
issue  its  bonds  dated  March  1st,  1913,  maturing  March  Ist, 
1943,  and  bearing  interest  at  the  rate  of  five  per  cent.  {5%) 
per  annum,  payable  semi-annually,  in  the  amount  of  two  and 
one  quarter  million  (|2,250,000.00)  dollars,  said  bonds  to 
be  the  coupon  bonds  of  the  denominations  of  one  thousand 
(J1,000.00)  dollars,  five  hundred  (1500.00)  dollars,  and  two 
hundred  and  fifty  (f 250.00)  dollars  each,  and  trust  deed  se- 
caring  said  bonds,  be  in  the  usual  form  and  runuing  to  the 
Equitable  Trust  Company  of  New  York,  or  to  such  other 
Trust  Company  of  equal  responsibility  as  may  be  substituted 
therefore;  and  also  to  issue  its  capital  stock  in  the  amount  of 
eight  hundred  and  fifty  thousand  ($850,000.00)  dollars. 

SECOND — That  the  Omaha,  Lincoln  &  Beatrice  Railway 
Company  shall  keep  true  and  accurate  accounts  showing  the 
receipt  and  expenditure,  in  detail,  by  it  of  the  proceeds  of 
the  sale  or  disposal  of  said  bonds,  and  stock.  Said  accounts 
and  vouchers  shall  be  open  to  audit  by  the  Commission,  or 
its  duly  authorized  agent  ,-  i 
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THiBD— If  said  railway  compan;  conatucts  and  equips  its 
line  through  the  medium  of  the  Northern  Conatruction  Com- 
pany, or  any  other  conBtruction  company  equally  reaponsible, 
said  construction  company  shall  maintain  an  office  within 
the  state  of  Nebraska,  where  it  shall  keep  true  and  accurate 
accounts,  in  detail,  of  all  items  of  expense  or  cost,  properly 
chargeable  to  said  construction,  which  said  accounts  shall  at 
all  times  be  open  to  the  examination  and  audit  of  the  Com- 
missioner or  its  duly  authorized  agent 

FOUBTH — Said  bonds  or  stock  shall  not  be  issued  by  said 
railway  company,  nor  turned  over  to  such  construction  com- 
pany  in  payment  for  the  acquiring,  construction,  and  equip- 
ping of  said  line  of  railway  except  in  such  amounts  as  the 
Commission  shall  by  special  order,  authorize  upon  the  pre- 
sentation of  a  certificate  signed  by  the  President  or  Engineer 
of  the  said  railway  company,  and  by  the  Commission's 
Engineer,  showing  the  amount  of  money  expended  in  the 
construction  of  permanent  improvements,  or  in  additions  to 
the  property,  including  equipment. 

FIFTH — Said  construction  company  shall  not  sell  any 
portion  of  said  bonds  or  stock  so  acquired  to  the  public  in 
general,  until  the  line  of  road  herein  contemplated  shall  have 
been  completed. 

Nothing  herein  contained  shall  in  any  way  abridge  the  right 
of  such  construction  company  to  pledge  said  bonds  aiut 
stock,  as  herein  provided  for,  as  collateral  security  for  the 
purpose  of  securing  moneys  for  the  construction,  acquisition 
and  equipping  said  line,  and  the  rights  of  third  parties  ac- 
cepting said  bonds  and  stock  as  collateral  shall  be  as  though 
said  bonds  and  stocks  had  been  authorized  by  this  Commis- 
sion without  limitation. 

SIXTH— That  the  proceeds  from  the  sale  of  said  bonds  and  ■ 
stock  are  to  be  used  for  the  purposes  aforesaid,  and  not  other- 
wise. 

SHVENTH — That  the  said  Omaha,  Lincoln  &  Beatrice  Bail- 
way  Company  shall  make  verified  report  to  this  Commission 
at  the  termination  of  every  period  of  three  months  from  the 
date  of  this  order  of  the  disposition  and  use  made  of  the 
proceeds  of  such  bonds  and  stock  herein  authorized^  setting 
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forth  in  reasonable  detail  the  piirposes  to  which  said  proceeda 
bave  been  devoted,  and  such  reports  shall  be  made  until  the 
proceeds  of  said  bonds  and  stock  have  been  expended,  pur- 
suant to  the  provisions  of  this  order. 

Made  and  entered  at  Lincoln,  Nebraska,  this  25th  day  of 
February,  1913. 
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NEW  JERSEY. 

Board  of  Public  Utility  Comntissioners. 

In  the  Mattbe  of  the  Recommendation  of  This  Boabd  to 

THE    ACQUACKANONK    WaTBE    COMPANY    TO    ESTABLISH    A 

Minimum  Rate  in  Acquackanonk  Township  fob  thb 
Supply  of  Wateb  by  Mbteb. 

Decided  November  ig,  igi2. 

Minimum  Meter  Rate — ^Apportionment  to  Localities — Compari- 
son with  Rates  in  Other  Localities. 

The  Ojmmission  having  recommended  Ihat  Ihe  Acquackanonk  Water  Com- 
pany quote  a  rale  for  melered  service  in  the  township,  the  company  pro- 
posed a  minimum  meter  rate  of  four  dollars  per  quarter.  Upon  investiga- 
tion it  appeared  that  the  company  had  formerly  furnished  metered  service 
at  a  minimum  rate  of  three  dollars  per  quarter  and  that  certain  consumers 
continued  to  receive  this  service,  altljongh  it  was  no  longer  offered  to  new 
customers.  Consequently  the  proposed  rale  of  four  dollars  involved  an  in- 
crease of  rates  which  it  was  necessary  for  the  company  to  justify.  The 
Commission  held  that  to  this  end  the  company  must  show  that,  if  Ihe  three 
dollar  rate  were  extended  to  ail  consumers  desiring  metered  service,  the 
company  would  fail  lo  receive  a  fair  return  upon  the  fair  value  of  its  prop- 
erty.    The  company  had  not  sustained  this  burden  of  proof. 

The  comptfny  alleged  that,  although  its  operating  expenses  per  mile  of 
pipe  were  ahotit  the  same  in  Passaic  and  Acquackanonk,  its  receipts  per  mile 
of  pipe  in  the  latter  were  only  al)out  one-third  of  the  corresiwnding  receipts 
in  the  former.  The  Commission  held  that  this  allegation  was  inconclusive 
because  much  of  the  main  in  Acquackanonk  was  devoted  primarily  to  sup- 
plying Passaic,  and  there  was  no  persuasive  evidence  to  show  how  much 
might   fairly  be  considered  as  installed  specifically  to  supply  Acquackanonk. 

With  respect  to  a  comparison  of  rales  with  those  in  other  localities  the- 
Commission  field  that  water  rates  are  particularly  subject  to  the  actual  con- 
ditions of  supply  which  vary  so  widely  that  except  for  contiguous  territory 
comparisons  are  of  httle  value. 

It  was  held  that  the  fact  that  the  company  had  long  charged  the  same 
flat  rales  in  Passaic  and  Acquackanonk,  and  proposed  their  continuance,  in- 
dicated Ihat  Ihe  meter  rates  in  the  two  municipalities  should  also  be  ident- 
ical. Passaic  and  the  closely  built  sections  of  .Acquackanonk  Township  are 
essentially  homogeneous  and  are  growing  into  a  compact  and  thickly  settled 
whole,  so  that  it  would  be  discriminatory  and  involve  an  unreasonable  classi- 
(icalion  in  making  rates  not  to  charge  the  same  meter  rates  in-both  places,* 

•Editor's  head  note. 
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William  B.  Qourley,  for  the  Township  of  Acquackanonk. 
Michael  Dunn,  for  the  Acquackanonk  Water  Company. 

KEPORT. 

On  January  12th,  1912,  tins  Board,  after  hearing  in  re  F. 
B.  Tynan,  et.  al.,  vs.  Acquackanonk  Water  Company,  decided 
that  the  allegations  of  exorbitant  charges  and  of  undue  or 
unjust  discrimination  were  not  proved.  The  flat  rates 
charged  the  complainants  were  identical  with  the  flat  rates 
prevalent  in  the  adjacent  city  of  Passaic.  The  discrimina- 
tion alleged  was  hased  on  furnishing  metered  service  to 
certain  consumers  and  denying  metered  service  to  other  con- 
sumers in  said  township.  The  company's  explanation  of 
the  discontinuance  of  metered  service  to  new  consumers  in 
the  township  was  that  when  the  residential  development  of 
the  township  first  appeared  certain,  the  extension  of  service 
was  made  less  costly  by  the  non-installation  of  meters. 
Private  consomers  having  been  given  metered  service  at  the 
outset  at  the  same  rates  as  in  Paterson  and  Passaic  were  left, 
however,  in  the  enjoyment  of  metered  service.  Accordingly 
the  township  was  piped  at  a  minimum  cost,  and  thereafter 
metered  service  to  new  applicants  was  uniformly  denied. 
When  meters  were  set,  the  pui-pose  was  to  check  consumption 
onder  special  conditions,  and  the  private  consumer  was 
charged  uniform  flat  rates.  The  Board  pointed  out,  however, 
that  the  policy  of  the  Company,  while  justifiable  as  to  the 
past,  denied  the  consumer  in  the  township  the  option  of  flat 
rates  or  metered  rates ;  and  recommended  that  the  company 
quote  a  rate  to  the  consumers  in  the  township  for  metered 
service. 

In  response  to  this  recommendation  the  company  proposes 
a  minimum  rate  for  metered  service  at  sixteen  dollars  per  an- 
num or  four  dollars  per  quarter.  A  hearing  upon  this  pro- 
posal was  held  on  September  27tb,  1912,  at  the  Court  Ilonsp, 
in  the  City  of  Newark.  Testimony  was  taken,  and  briefs 
were  submitted  by  counsel.  As  approximately  two  hundred 
.  consumers  in  the  township  are  now  furnished  water  at  a  min- 
imum rate  for  metered  service  at  twelve  dollars  per  annum, 
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or  tbree  dollars  per  quarter,  the  new  rate  proposed  by  the 
company  is  an  increase.  By  statnte  the  burden  of  proof  to 
justify  said  increase  is,  therefore,  upon  the  company.  We 
do  not  find  that  the  company  has  met  or  sustained  the  burden 
of  proof  cast  upon  tbem  under  the  statute.  To  do  so,  it 
would,  in  our  judgment,  be  necessary  for  the  company  to 
show  by  evidence  that  the  present  rate  for  metered  service 
in  the  township  if  extended  to  all  consumers  in  the  township 
desiring  metered  service,  would  fail  to  give  the  company  a 
just,  fair  or  compensatory  return  on  a  fair  valuation  of  the 
property  used  and  useful  in  affording  service  in  said  town- 
ship. This  the  company  has  not  done.  The  proposed  in- 
crease is,  therefore,  disallowed.  The  company's  Allegation 
that  in  tbe  said  township  the  receipts  per  mile  of  pipe  are 
about  one  third  of  what  the  corresponding  receipts  are  in 
Passaic,  while  the  operating  expenses  per  mile  of  pipe  are 
about  the  same  in  both  localities,  is  inconclusive.  It  is  incon- 
clusive because  much  of  the  main  laid  in  the  township  was 
primarily  for  the  supply  of  Passaic,  and  because  no  persoa- 
sive  evidence  exists  to  show  how  much  of  the  plant  in  the 
township  may  fairly  be  considered  as  installed  for  the  specific 
supply  of  the  township's  consumers. 

It  is  alleged  by  the  company  that  Passaic  has  sewers, 
whereas  the  township  has  not;  that  in  consequence,  the 
anticipated  consumption  per  service  in  the  township  would 
be  less  than  in  Passaic;  and  that  an  indentical  charge  for 
metered  service  would  yield  less  revenue  than  is  yielded 
in  the  city.  If  the  consumption  per  service  is  markedly  less 
in  the  township,  it  seems  anomalous  that  the  same  flat  rates 
have  been  maintained  by  the  company  in  Passaic  as  in  the 
township.  Moreover  the  outlying  portions  of  Passaic  are 
not  served  completely,  and  the  parts  of  the  township  adjacent 
to  Passaic  are  identical  in  character  to  the  nn-sewered 
suborbs  of  Passaic.  The  township  is  installing  the  trunk 
sewer  moreover,  and  the  disparity  in  use,  if  important,  is 
bound  to  diminish  when  Clifton  and  other  thickly  settled 
parts  of  the  township  are  sewered. 

The  extension  of  pipe  lines  to  outlying  and  uninhabited 
portions  of  the  township,  it  is  believed,  are  paid  for,  in  the 
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first  instance  in  certain  cases,  by  real  estate  imprOTement 
companies. 

We  are  disposed  to  disregard  the  rates  cited  for  Tarious 
placed  in  distance  localities.  Where  rates  are  particularly 
subject  to  the  actual  conditions  of  supply,  and  these  vary  so 
widely  that  except  for  contiguous  territory,  camparisons  are 
of  little  Talne. 

The  essential  point  in  the  case  seems  to  be  that  Passaic 
and  the  closely-built  sections  of  Acquackanonk  Township  are 
essentially  homogenous,  and  are  growing  more  closel; 
together  to  a  compact,  thickly  settled  whole.  The  long  con- 
tinned  idraitity  of  the  fiat  rates  in  Passaic  and  Acquack- 
anonk Township  established  and  maintained  by  the  company 
which  proposes  their  continuance  induces  ns  to  believe  that 
the  metered  rates  in  the  two  mnnicipalities  should  also  be 
identical. 

.The  Board  of  Public  Utility  Commisaloners,  therefore 
finds  and  determines : 

(1)  That  the  Board  is  not  satisfied  that  the  proposed  new 
minimum  rate  for  metered  service,  which  involves  an  increas- 
ed rate,  is  just  and  reasonable. 

(2)  That  in  the  continued  absence  of  identity  of  metered 
rates  the  Acquackanonk  Water  Company  will  make  and  give 
an  unreasonable  preference  or  advantage  to  one  locality  and 
subject  another  to  prejudice  and  disadvantage. 

(3)  That  In  the  continued  absence  of  identity  of  metered 
rates  the  Acquackanonk  Water  Company  will  impose  an 
anjnst  and  uureasonable  classification  in  the  making  or  as 
the  basis  of  rates  for  the  service  rendered  by  it. 

An  order  bearing  even  date  hereof  will  be  entered. 
Dated  November  19th,  1912. 

ORDER. 

This  case  having  been  duly  heard  and  submitted  by  the 
parties  and  full  investigation  of  the  matters  and  things  in- 
Tolved  having  been  had,  and  the  Board  having,  on  the  date 
hereof  made  and  filed  a  report,  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report  is  hereby 
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referred  to  and  made  part  hereof,  the  Board  of  Public  Utility 
Commissioners, 

Hereby  Orders  the  Acquackanonk  Water  Company  to  es- 
tablish and  maintain  a  miiiimnm  rate  for  metered  aervice,  at 
each  residence  in  Acquackanonk  Township  where  snch 
metered  service  is  requested  by  a  consumer,  of  twelve  dollars 
per  annum,  or  three  dollars  per  quarter  for  each  quarter  or 
part  thereof  where  snch  service  is  rendered  for  less  than  one 
year,  the  said  amount  to  be  charged  quarterly  against  those 
afforded  metered  residence  service  by  said  company,  and  to 
be  subject  to  tlie  rules  and  regulations  of  said  company  now 
in  force  except  insofar  as  said  rules  and  regulations  may 
condict  with  this  order. 

This  Order  shall  take  effect  January  Ist,  1913. 

Dated  November  19th,  1912. 


City  of  Newark  vs.  Pum.n^  Sbrvicb  Ei^eithic  Oomi-any 

City  op  Newark  r«.  Public  Service  OasOomi'aky. 

Orrv  ov  Newark  ph.  Public  Rbrvice  Coki-uk-vtion  of  Nfw 
Jebsbt. 

Decided  N ox-ember  iQ.  1912. 

Separate  Installation  for  Same  Customer — Method  of  Comput- 
ing Discounts — Elements  Constituting  a  Public  Utility. 

Upon  complaint  bj  Ihe  City  of  Newark  with  respect  to  the  method  of 
computing  discounts, 

Held,  That  it  would  be  a  discrimination  in  favor  of  the  City  if  the  con- 
sumption of  gas  and  electricity  in  all  public  buildings  should  be  treated  as  if 
supplied  through  one  installation,  thus  entitling  the  City  to  larger  discounts, 
unless  the  same  rule  were  applied  in  favor  of  all  owners  of  *wo  or  more 
segregated  pieces  of  property.  No  discrimination  exists  against  the  City 
under  the  present  system  of  charging  for  each  building  as  if  owned  by  a 
separate  customer. • 

Ohnrles  M.  Myers,  Assistant  City  Attorney,  for  the  City  of 
Newark. 

7j.  D.  H,  Gilmour.  for  Public  Service  Electric  Company, 
Public  Service  Oas  Company,  and  Public  Service  Corpora- 
tion of  New  Jersey. 


•Editor's  head  note. 
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The  City  of  Newart  on  June  11th,  1912,  filed  its  petition 
against  both  of  said  corporations,  and  also  included  the 
Pnblic  Service  Corporation  of  New  Jersey. 

The  Public  Service  Corporation  of  New  Jersey  filed  its 
answer  June  19th,  1912,  claiming  that  it  is  not  a  public 
utility  corporation,  that  it  is  not  engaged  in  the  manufacture 
or  distribution  of  electrical  energy  or  gas  and  Sa  not  exercis- 
ing any  franchise  or  authority  granted  to  it  by  the  State  or 
any  municipality  thereof.  These  allegations  being  admitted, 
it  appears  that  the  Public  Service  Corporation  of  New  Jersey 
is  not  a  proper  party  to  this  proceeding.  The  Public  Ser- 
vice Electrical  Company  and  Public  Service  Gas  Company 
filed  their  respective  answers  Joly  13th,  1912,  raising  issues 
on  the  merits. 

The  cases  were  set  down  for  hearing  September  10th,  1912, 
but  by  request  of  counsel  were  adjourned  until  October  25th, 
1912,  when  testimony  was  taken  and  counsel  heard. 

It  appears  from  the  testimony,  and  the  admissions  in  the 
pleadings,  that  the  Mayor  and  Common  Council  of  the  City 
of  Newark  is  a  municipal  corporation  of  the  State  of  New 
Jersey  and  as  such  has  charge  and  control  of  most  of  the 
public  buildings  in  said  City  of  Newark,  except  such  as  are 
under  the  charge  and  control  of  the  Board  of  Education  of 
Newark;  that  such  public  buildings  are  furnished  with  gas 
by  the  Public  Service  Oas  Company,  and  \4ith  electricity  by 
the  Public  Service  Electric  Company  {except  the  City  Hall 
and  Public  Library,  which  are  large  consumers) ;  tliat  the 
nse  of  said  electrical  energy  and  gas  so  fnniiehed  is  cliarged 
for  as  if  each  public  building  were  a  separate  customer;  that 
said  buildings  are  located  in  different  parts  of  the  City  of 
Newark,  some  at  great  distances  apart ;  that  the  Public  Ser- 
vice Electric  Company  and  Public  Service  Gas  Company  have 
eetablished  a  rate  of  discounts,  the  discount  increasing  with 
the  consamption,  and  that  if  consumption  at  the  several 
pnblic  buildings  at  different  points  of  distribution  were  com- 
bined the  rate  of  discoiint  would  be  larger  than  the  several 
discounts  now  allowed  at  the  several  installations. 
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The  coDtention  tLat  the  cODSnmptioD  of  gas  and  electricity 
in  all  public  buildings  in  the  City  of  Newark  should  be 
treated  as  if  furnished  at  one  separate  installation,  thus 
enabling  the  City  to  get  the  benefit  of  larger  discounts,  is, 
in  the  opinioa  of  the  Board,  unreasonable,  and  if  granted 
would  be  in  fact  a  discrimination  in  its  favor  unless  the 
same  rule  applied  to  all  owners  of  more  than  one  piece  of 
segregated  property. 

The  contention  of  the  petitioner  that  it  is  discriminated 
against  is  not  snstajned. 

The  iH'titions  in  all  them-  »'aw'»  will,  therefore.  I»e  dlsmisweil. 

Dated  November  19th,  I9I2. 


Rules  Qoverning  Applications  for  Approval  of  Mbegbss 
Under  Chapter  19,  of  the  Laws  of  1913. 

Every  application  to  tlie  Board  of  Public  Utility  Conunis- 
eioners,  under  Chapter  19  of  the  Laws  of  1913,  for  approval 
of  a  proposed  merger  of  corporations  mast  comply  with  the 
following  requirements: 

1.  The  application  shall  be  by  petition  signed,  on  behalf 
of  the  corporations  proposed  to  be  merged,  by  the  president 
and  secretary  thereof,  respectively. 

2.  There  shall  be  submitted  with  the  petition,  but  not  at- 
tached thereto,  the  original  agreement  of  merger  and  the 
original  certificates  required  by  Section  105  of  "An  Act  con- 
cerning corporations  (Revision  of  1896),"  to  establish  that 
the  provisions  thereof  have  been  complied  with. 

3.  A  copy  of  original  agreement  and  certificates  shall  be 
attached,  to  the  petition. 

4.  The  petition  shall  set  forth  specifically  the  nature  of  the 
business  in  which  each  of  the  corporations  proposed  to  be 
merged  is  actually  engaged ;  state  the  territory  over  which  the 
business  of  each  has  actually  extended;  and  set  out  the  rea- 
sons for,  and  the  objects  sought  to  Ite  accomplished  by,  the 
proposed  merger. 
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5.  No  application  will  be  approved  without  public  hear- 
ing. A  daj  and  place  (or  such  hearing  will  be  fixed  by  the 
secretary  of  the  Board  upon  the  filing  of  the  petition,  and 
notice  thereof  will  be  mailed  by  the  secretary  to  the  appli- 
cants. 

6.  If  any  stockholder  has  dissented  from,  or  failed  to  fis- 
sent  to,  the  proposed  merger  it  shall  he  the  duty  of  the  cor- 
poration whose  stock  he  holds  to  give  each  such  stockholder 
at  least  two  days'  notice  by  mail  of  the  time,  place  and  pur- 
pose of  such  public  hearing,  and  file  with  the  Board,  at  or 
before  such  public  hearing,  an  affidavit  establishing  the  mail- 
ing of  such  notice. 

7.  Applicants  must  be  prepared  at  the  hearing  on  their 
petition  to  furnish  the  Commission,  if  reqnested,  with  infor- 
mation relating  to  the  scope  of  tlieir  business;  statement  of 
income  and  outgo;  of  assets  and  liabilities,  of  trade  agree- 
ments and  practices  which  in  the  judgment  of  the  Board  may 
be  relevant  to  action  on  the  petition. 


< 
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NEW  YORK. 

Public  Service  Commisuon — Second  District. 

In  the  Matteb  of  tub  Complaint  of  Teustbbs  of  thb  Vil- 
lage OF  OssiNiNG  Against  Nobthben  Wbstchbstbe 
Lighting  Company. 

No.  148. 

Decided  January  9,  1913. 

Free  Service  to  Municipality  Under  Franchise — Cost  of  Such 
Service  to  be  Borne  by  Entire  Business  as  Operating  Ex- 
pense— Reductitm  of  Rates  itx  Street  Lighting.    [Bd.J 

1.  A  franchise  condition  requiring  a  company  to  furnish  the  municipality 
free  of  charge  light  10  a  stated  amount  per  annum  is  10  be  regarded  as  a 
general  addition  to  the  company's  operating  expenses  as  relating  to  all  of 
its  business,  and  is  not  -to  be  considered  as  a  factor  in  determining  the 
reasonableness  of  t!ie  company's  charge  for  public  lighting,  except  to  the 
extent  that  it  is  a  general  addition  to  the  operating  expenses  and  has  its 
proportionate  bearing  upon  the  cost  of  furnishing  such  public  lighting. 

2.  Respondent  required  to  reduce  its  charges  for  street  lighting  in  the 
village  of  Ossining  so  that  they  shall  not  exceed  $19  per  year  per  25  candle 
power  incandescent  lamp,  and  $90  per  year  per  arc  lamp  of  the  kind  and 


In  the  Mattee  of  the  Complaint  op  thb  Aitiga  Watbb, 
Gas  and  Electric  Company  Against  Aldbn-Batavia 
Natural  Gas  Company,  Alleging  Unjdst  Oibcbimina- 

TlON.t 

No.  152. 

Decided  January  si,  ipij. 

Discrimination  Between   Competing  Utilities  in   Disposing   of 
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By  a  preliminary  order  entered  in  this  case  on  the  23rd  day  of  J»m« 
ary,  1912  (Cpinion  No.  121},  it  was  held  that  the  Commission  had  jnrift' 
diction  and  power  to  order  and  direct  the  respondent  to  supply  gu  to 
the  petitioner  on  the  same  terms  upon  which  it  is  supplying  gas  to  the 
Atiica  Natural  Gas  Company,  and  ihe  case  was  by  that  order  set  down 
for  a  further  hearing  at  which  the  respondent  was  given  an  opportunity 
Id  show  any  good  reason  why  the  Commission  should  not  require  it  to 
supply  natural  gas  on  the  terms  and  conditions  above  mentioned. 

After  hearings  had  herein 

Held,  upon  the  evidence  submitted,  that  no  good  reason  is  shown 
why  gas  should  not  be  served  by  respondent  to  the  petitioner  upon 
the  terms  mentioned,  and   it   is  so  ordered. 

Where  a  gas  corporation  has  a  plant  actually  to  existence  in  a 
municipality,  and  has  made  contracts  with  such  municipality  for  the 
furnishing  of  service  and  is  admittedly  a  corporation  doing  business 
and  serving  customers  in  such  municipality,  its  legality  and  right  to 
do  business  in  this  Stale  can  not  be  questioned  by  another  public 
service  corporation  in  a  proceeding  of  this  character. 

The  facts  and  circumstances  under  which  the  order  is  made  are  fully 
stated. 

O.  p.  Stockwell,  53  Main  street,  Attica,  N.  Y.,  for  the  com- 

plainaat. 
Bayard  J.  Utedman,  9  Masonic  Temple,  Batavia,  N.  Y.,  for 

the  respondent. 

OPINION. 

Olmstbd,  Commissioner: 

On  the  preliminary  hearing  in  this  case  the  respondent 
denied  any  power  or  authority  on  the  part  of  the  Commission 
to  compel  respondent  to  furnish  the  petitioner  with  gas.  The 
Commission  held  that  it  had  jurisdiction,  and  ordered  the 
case  to  proceed  to  a  hearing  upon  the  facts  in  order  that  the 
respondent  might,  if  it  could,  show  any  good  reason  why  the 
Commission  should  not  require  it  to  supply  gas  to  the  pe- 
titioner upon  the  same  terms  and  conditions  that  it  supplies 
gas  at  the  present  time  to  the  Attica  Natural  Gas  Company. 

Evidence  on  the  part  of  both  petitioner  and  respondent  has 
been  taken  which  shows — 

First:  That  the  petitioner,  the  Attica  Water,  Gas  and  Elec- 
tric Company,  is  at  the  present  time  engaged  in  supplying 
natural  gas  to  about  forty  cuatoinera  in  the  village  of  Attica, 
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and  that  it  produces  from  ita  own  wells  the  gas  which  it  is 
furDishiQg  to  its  customera. 

That  it  charges  these  consumers  at  the  present  time  50 
cents  per  thousand  feet. 

That  iu  tiie  autumn  of  the  year  1911  it  had  202  gas  coa- 
tomers  but  siuce  that  time  it  has  lost  all  hut  the  40  named, 
the  others  for  the  most  part  having  been  taken  over  by  the 
Attica  Natural  Gas  Company. 

That  the  Attica  Water,  Qaa  and  Electoic  Company  uses  a 
considerable  amount  of  natural  gas  as  fuel  to  generate  steam 
in  producing  electricity  which  it  sells  to  its  customers  in  the 
village  of  Attica. 

That  its  wells  at  the  present  time  produce  gas  in  quantity 
sufficient  to  supply  fuel  for  its  engines  used  in  generating 
electricity  or  sufficient  in  quantity  to  supply  the  40  gas  COB- 
toraers  on  its  distributing  pipes,  hut  not  enough  for  both 
purposes. 

That  the  supply  from  its  wells  is  diminishing  with  con- 
siderable rapidity  and  that  there  would  not  be  enough  gas 
at  the  present  time  to  supply  the  demand  for  use  in  distribu- 
tion to  customers  should  it  get  back  the  full  number  of  202 
customers  which  it  had  in  the  autumn  of  1911. 

That  it  formerly  sold  gas  to  its  consumers  at  about  ?1  per 
thousand  feet,  but  that  since  December,  1911,  its  price  has 
been  50  cents  per  thousand  feet. 

Second:  That  the  Attica  Natural  Gas  Company  la  a  cor- 
poration engaged  in  the  distribution  of  natural  gas  in  the 
village  of  Attica. 

That  it  formerly  sold  gas  at  about  |1  per  tfaooysand  cubic 
feet,  but  since  December,  1911,  it  has  sold  it  at  50  cents  per 
thousand  feet. 
'That  the  Attica  Natural  Gas  Company  and  the  Attica  Wa- 
ter, Gas  and  Electric  Company  are  competitors  for  the  busi- 
ness of  supplying  natural  gas  to  the  inhabitants  of  the  village 
of  Attica  and  have  been  such  for  several  years. 

That  the  Attica  Natural  Gas  Company  did  on  or  about 
the  1st  day  of  November,  1911,  enter  into  a  contract  with 
the  respondent,  the  Alden-Itatnvia  Natural  Gas  Company, 
by  the  terms  of  which  the  Alden-Batavia  Gas  Company,  the 
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respoudent  herein,  covenantB  and  agrees  to  sell  and  deliver 
to  the  Attica  Natural  Gas  Company  for  and  daring  the  period 
of  ten  years  from  the  1st  day  of  November,  1911,  such  por- 
tion of  the  surplus  natural  gas  which  may  be  produced  from 
wells  now  drilled  or  that  may  hereafter  be  drilled  upon  lands 
owned  or  leased  by  the  Alden-Batavia  Natural  Gas  Company, 
as  the  Attica  Natural  Gas  Company  may  need  and  reqtiire 
to  supply  its  customers  and  carry  on  its  business  in  the  vil- 
lage of  Attica,  N.  Y.,  and  vicinity,  for  the  sum  or  price  of  80 
cents  per  one  thousand  cubic  feet,  meter  measurement,  cal- 
culated on  the  basis  of  ten  ounces  to  the  square  inch;  to 
deliver  said  gas  on  the  village  line  of  Attica,  N.  Y.,  where 
the  Attica  Natural  Gas  Company  agrees  to  receive  it  and 
pay  therefor  the  sum  of  30  cents  per  thousand  cubic  feet  for 
gas  in  amounts  which  the  Attica  Natural  Gas  Company  may 
need  and  requiVe  to  supply  its  customers  and  carry  on  iti 
business  in  the  village  of  Attica  and  vicinity.  The  contract 
further  shows  that  the  gas  sold  and  delivered  under  it  shall 
be  delivered  at  a  pressure  of  not  less  than  forty  pounds  to  th^ 
square  inch,  and  that  the  contract  may  be  canceled  and  an- 
nulled by  either  party  thereto  on  giving  the  opposite  party 
three  months'  notice  in  writing  of  its  intentions  so  to  do. 

That  in  pursuance  of  the  terms  of  said  agreement  the  re- 
spondent, the  Alden-Batavia  Natural  Gas  Company,  is  at 
the  present  time  supplying  natural  gas  to  the  Attica  Natural 
Gas  Company  which  it  in  turn  is  selling  and  distributing  to 
its  customers  in  the  village  of  Attica. 

The  petitioner  in  this  case  asks  that  the  respondent  be 
ordered  to  make  a  similar  contract  with  it :  that  is,  that  it 
shall  be  ordered  to  deliver  to  it,  from  respondent's  surplus, 
gas  at  30  cents  per  thousand  feet  under  the  conditions  named 
in  the  contract  hereinbefore  set  forth. 

As  its  reasons  for  refusing  to  cor-.ply  with  this  demand 
the  respondent  first  recurs  to  the  objections  raised  on  the 
first  hearing  herein,  and  asserts  that  the  petitioner  has  no 
standing  before  this  Commission  and  cannot  invoke  its 
powers  because  it  is  a  foreign  corporation  and  did  not  prove 
on  the  heariug  that  it  has  a  license  from  the  Secretary  of 
State  of  the  State  of  New  York  to  do  business  in  this  Btate. 
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We  do  DOt  think  these  objections  are  of  force.  Kespond- 
ent'a  counsel  in  his  brief  iiaa  cited  a  number  of  cases  tending 
to  show  that  actions  at  law  ma;  not  in  certain  cases  be  main- 
tained by  foreign  corporations  which  have  not  taken  out  the 
license  referred  to,  and  that  the  organization  of  the  petitioner 
under  the  laws  of  West  Virginia  is  for  a  combination  of  pur- 
poses not  permitted  by  the  laws  of  this  State,  and  that  there- 
fore the  company  has  do  right  to  operate  within  thiB  State. 

These  authorities  would  not  seem  to  govern  in  a  proceeding 
like  the  present  one  brought  before  this  Commission.  The 
petitioner  is  admittedly  a  corporation,  and  it  is  actually  at 
the  present  time  serving  gas,  water  and  electricity  in  the 
village  of  Attica.  It  has  or  has  had  contracts  with  the  village 
both  for  gas  and  for  electricity.  It  is  a  public  service  cor- 
poration and  reporta  to  this  Commission  as  such.  It  has 
placed  in  evidence  Chapter  35  of  the  Laws  of  1880  (passed 
February  28, 1880),  by  the  terms  of  which  it  was  made  "law- 
ful for  the  Attica  Water  Company  to  purchase,  hold,  operate 
and  maintain  the  gas  works,  pipes,  fixtures,  machinery  and 
real  estate  used  in  connection  therewith  now  in  the  village 
of  Attica,  Wyoming  county,  N.  Y. ;  to  extend  and  enlarge 
the  same  within  the  bounds  of  said  village  as  shall  be  ap- 
proved and  determined  upon  by  a  majority  of  the  trustees 
or  directors  of  said  water  company."  This  act  further  pro- 
vides that  "upon  the  purchase  being  made  according  to  the 
provisions  of  the  act  the  corporate  powers  of  the  Attica  Wa- 
ter Company  shall  be  and  they  are  hereby  enlarged  so  as  to 
embrace  the  objects  and  purposes  of  this  act." 

The  Attica  Water  Company  is  the  predecessor  of  the  pe- 
titioner, and  deeds  of  conveyance  from  it  to  the  petitioner 
were  placed  in  evidence  showing  transfer  to  the  petitioner 
of  all  the  property  and  franchises  of  the  Attica  Water  Com- 
pany. Tlie  petitioner  has  for  a  long  time  been  engaged  in 
the  gas  business  in  the  village  of  Attica  and  occupying  the 
streets  of  that  village.  If  its  right  lawfully  to  be  there  is 
denied,  the  matter  should  be  contested  in  some  forum  other 
than  this  Commission,  which  has  no  jurisdiction  in  this  pro- 
ceeding to  determine  the  rights  of  the  Attica  Water,  Gas 
and  Electric  Company  in  the  premises. 
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Besides  that,  the  petitioner  lierein  alleges  in  its  petition 
that  it  hafi  a  liceDse  to  do  businese  in  the  State  of  New  York 
obtained  from  the  Secretary  of  State,  and  although  no  copy 
of  Bucb  licenae  was  put  iu  evidence  upon  the  hearing  an  ex- 
amination of  the  files  in  the  office  of  the  Secretary  of  State 
shows  that  such  license  has  as  a  matter  of  fact  dulj  issued. 

The  respondent  argues  that  the  making  of  the  contract 
between  it  and  the  Attica  Natural  Qas  Company  has  reaolted 
in  reducing  the  price  of  gas  to  the  public  from  f  1  per  thou 
sand  to  50  cents  per  thousand,  and  that  the  action  of  the 
petitioner  in  asking  for  a  similar  contract  will  in  some  man- 
ner "exclude  or  impede  competition." 

We  fail  to  see  the  force  of  this  contention.  The  result  ot 
the  obtaining  by  the  petitioner  of  a  contract  similar  to  that 
of  the  Attica  Natural  Gas  Company  would  be  to  enable  it  to 
compete  with  the  last  named  company  in  selling  gas,  and  the 
rate  to  the  consumer  might  possibly  go  as  low  as  30  cents  per 
thousand,  the  cost  of  the  commodity  to  each  competitor.  Such 
a  rate  war  would  be  undesirable  but  it  would  undoubtedly 
result  in  temporary  advantage  at  least  to  the  consumer.  It 
is  not  to  be  encoaraged,  and  would  not  be  were  this  a  case 
of  an  application  on  the  part  of  a  new  company  to  enter  the 
field.  It  must  be  remembered,  however,  that  in  this  case  the 
rival  companies  are  now  in  existence  and  in  competition, 
and  that  the  favorable  contract  of  one  is  likely  to  crush  out 
the  life  of  the  other  so  far  as  gas  service  is  concerned.  The 
evils  attendant  upon  a  rate  war  are  already  present  and 
acute  so  far  as  the  petitioner  is  concerned.  It  has  lost  most 
of  its  gas  business  since  this  contract  went  into  effect  and 
seems  likely  to  lose  it  all  in  the  near  future. 

The  final  objection  raised  by  the  respondent  is  that  it  has 
no  surplus  gas  with  which  to  supply  the  petitioner  and  could 
not  comply  with  petitioner's  request  without  running  the 
risk  of  a  shortage  to  its  present  customers. 

A  sufficient  answer  to  this  objection  might  appear  in  the 
fact  that  the  petitioner  is  asking  merely  for  the  same  con- 
tract that  the  Attica  Natural  Gas  Company  now  has,  viz: 
an  agreement,  revokable  at  three  months'  notice  by  either 
party,  to  furnish  the  petitioner,  out  of  its  surplus  gaSj  natural 
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gas  at  30  ceotB  per  thousand,  to  be  delirered  at  a  presaure 
of  forty  pounda  per  square  inch.  If  there  be  no  surplus  gas> 
the  contract  hy  its  own  terms  becomes  nugatory  and  the  sit- 
uation of  the  petitioner  in  that  event  is  no  better  and  no 
worse  than  that  of  its  competitor,  the  Attica  ^Natural  Gas 
Company.  In  any  event,  if  the  respondent  should  hereafter 
deem  the  contract  prejudicial  to  its  int«%stB  either  in  respect 
to  its  customers  or  otherwise,  it  could  on  three  months'  notice 
cancel  both  contracts,  although  it  must  be  admitted  that  the 
reason  to  be  given  for  such  cancellation  would  probably  have 
to  be  such  as  to  satisfy  this  Commission  of  their  cogency. 

Aside  from  this  view  of  the  case,  however,  it  must  be  borne 
in  mind  that  the  present  application  is  not  for  an  amount 
of  gas  necessary  to  supply  an  additional  territory.  The  re- 
spondent has  already  contracted  (subject  to  the  conditions 
above  set  forth)  to  supply  to  the  Attica  Natural  Gas  Com- 
pany such  gas  as  the  latter  company  "may  need  and  require 
to  supply  its  customers  and  carry  on  ita  business  in  the 
village  of  Attica  and  vicinity."  This  means  that  respondent 
ha^  already  agreed,  under  the  limitations  named,  to  fnmish 
every  person  or  corporation  in  Attica  and  vicinity  who  may 
apply  for  natural  gas  with  sufficient  gaa  to  meet  his  require- 
ments. It  is  apimrent  that  whatever  consumers  the  petitioner 
may  hereafter  obtain  will  be  taken  from  actual  or  potential 
consumers  of  the  Attica  Natural  Gas  Company  and  vice 
versa,  and  the  same  proposition  is  true  of  any  future  con- 
sumers obtained  by  the  Attica  Natural  Gas  Company.  In 
either  event  the  total  number  of  consumers  is  the  same.  It 
is  merely  a  question  of  which  distributing  company  takes 
them  on.  We  cannot  see  how  the  total  draft  upon  the  re- 
spondent's supply  of  surplus  gas  can  be  in  anywise  affected 
by  granting  the  petitioner's  demands.  The  respondent  must 
always  have  ready  at  forty  pounds  pressure  enough  for  every- 
Iwdy  in  the  village  of  Attica  and  vicinity  and  it  can  make 
no  difference  to  it  who  distributes  it. 

The  petitioner  has  stated  that  it  does  not  intend  to  serve 
gas  elsewhere  than  in  this  partlcnlar  territory,  and  It  is  not 
shown  or  understood  that  it  desires  gas  for  dlstribntion  in 
any  other  locality.     It  may  be  said  that  the  obtaining  by 
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the  petitioner  of  a  contract  similar  to  that  of  the  Attica 
Natural  Oas  Company,  by  which  it  may  obtain  gas  at  30  cents 
per  thouBand  feet,  will  put  the  petitioner  in  a  p<ffiition  to  in- 
augurate a  rate  war,  and  that  the  usual  cousequence,  dis- 
astrous to  the  competitors  and  to  the  public,  will  ensue.  This, 
as  has  been  stated,  might  be  a  good  reason  for  refusing  to 
a  new  company  permission  to  go  into  the  Attica  territory, 
but  with  both  companies  now  there  and  in  active  riYalry  it  is 
not  to  be  presumed  that  the  competition  will  be  more  keen 
in  the  future  than  it  has  been  in  the  past  when  the  sources 
of  supply  from  local  wells  owned  by  each  hare  been,  so  far 
as  can  be  judged  from  the  evidence,  practically  similar.  To 
ni^  this  objection  at  this  stage  in  the  proceedings  is  to  iii^ 
it  solely  against  the  petitioner,  who  must  go  out  of  business 
and  lose  its  investment  in  its  gas  distributing  system  if  it 
cannot  obtain  gas  on  an  equal  footing  with  its  competitor. 

The  respondent  produced  considerable  evidence  to  show 
that  it  could  not  with  safety  and  in  justice  to  its  present 
customers  take  on  any  more  consumers. 

Disregarding  for  the  moment  the  point  to  which  attention 
has  been  above  called,  namely,  that  no  additional  draft  is 
actually  to  be  made,  we  shall  consider  the  force  of  this  evi- 
dence in  supporting  the  contention  of  the  respondent. 

It  was  shown  that  during  the  months  of  January  and  Feb- 
ruary, 1912,  owing  to  the  low  temperatures  prevailing  for  a 
considerable  time  during  those  months,  it  became  necessary 
for  respondent  to  notify  some  of  its  largest  consamers  that 
they  mast  discontinue  the  use  of  gas  temporarily,  and  this 
was  followed  by  a  shutofif  at  the  Johnston  Harvester  Works 
at  Batavia  and  the  Glass  Factory  at  Alden  for  a  period  last- 
ing several  days,  the  exact  term  of  which  is  not  stated.  Re- 
spondent's manager  testified  that  with  these  exceptions  the 
company  had  enough  gas  to  run  its  low  pressure  system  all 
last  winter.  It  is  a  matter  of  common  knowledge  that  the 
weather  conditions  in  Western  New  York  during  the  months 
named,  so  far  as  they  concerned  continuous  low  temperatures, 
were  exceptional.  A  chart  of  the  pressure  of  respondent's 
whole  system  for  February  10, 1912,  was  put  in  evidence,  and 
shows  that  on  that  di^  the  pressure  went  down  to  ten  pounds 
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although  all  the  wells  of  the  company  were  drawn  upon  to 
keep  it  up.  The  respondent  was  asked  to  produce  similar 
charts  sliowlng  the  pressure  on  days  other  than  Fehruary 
10th.  It  has  so  done,  and  the  Commission  has  before  it  the 
pressure  record  of  each  day  from  January  1,  1912,  to  March 
20,  1912.  An  examination  of  these  charts  shows  that  the 
minimum  pressure  fell  below  sixty  pounds  on  five  days  only 
during  this  period,  namely: 

Minimum      Maa^tmum 

February  9 34  lbs.       93  lbs. 

February  10 10  lbs.       Not  stated 

March  2 45  lbs.       117  lbs. 

March  6 56  lbs.       130  lbs. 

March  11 57  lbs.       127  lbs. 

It  further  appears  from  an  exaniination  of  the  chart  that 
a  pressure  of  sixty  pounds  and  over  has  always  existed  for 
93  per  cent,  of  the  time  between  January  1  and  March  20, 
1912.  On  two  days  only,  viz.,  March  9th  and  10th,  has  the 
pressure  gone  below  forty  pounds,  which  is  the  pressure 
named  in  the  contract  at  which  gas  is  to  be  delivered  to  the 
Attica  Natural  Gas  Company;  and  during  93  per  cent,  of 
the  severest  portion  of  the  year  the  minimum  pressure  has 
been  twenty  pounds  above  the  stipulated  figure.  Respond- 
ent's manager  testifitnl  that  "mir  pressure  that  we  are  bidd- 
ing to  run  our  plant  through  would  average  about  forty 
pounds;  we  try  to  avoid  going  below  that  point."  It  is  evi- 
dent that  he  considered  the  pressure  adequate  so  long  as  it 
Itept  above  forty  pounds.  It  also  appeared  that  the  dropping 
of  the  pressure  below  tliat  tiguro  m-casionally  was  nut  con- 
sidered serious,  for  the  evidence  shows  that  notwithstanding 
the  fact  that  the  pressure  several  times  went  below  forty 
pounds  during  the  winter  of  1910-11,  as  stated  by  respond- 
ent's manager,  the  respondent  in  the  summer  and  fall  of  1911 
took  on  the  entire  Attica  aTid  Alexander  territory,  the  Put- 
nam settlement,  and  Wyoming  village.  If  it  is  to  be  argued 
that  the  dropping  of  the  pressure  gauge  below  forty  pounds 
is  a  danger  signal  which  is  controlling  and  should  block  the 
further  extension  of  territory,  it  may  be  answered  that  the 
respondent  itself  has  in  the  past  years  totally  disregarded 
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this  and  has  taken  on  the  largest  additional  field  in  three 
years  in  the  face  of  thiB  warning. 

The  respondent  bas  at  the  present  time  78  wells  that  can 
bensed,  andon  March  22, 1912  (the  date  of  the  last  hearing), 
from  15  to  20  of  them  were  not  in  use,  so  that  approximately 
60  of  the  wells  were  furnishing  all  the  gas  necessary  to  sup- 
ply all  customers  at  that  time. 

The  Commission  has  had  its  chief  inspector  of  gas  go  over 
the  testimony  in  this  case,  examine  the  charts  submitted  as 
well  as  the  annual  reports  of  the  petitioner,  respondent,  and 
the  Attica  Natural  Gas  Company.  He  has  made  a  brief 
report  to  the  Commission  detailing  many  of  the  facts  here- 
inbefore given  and  concludes,  as  follows : 

The  evidence  discloses  the  fact  that  the  Attica  Water.  Gas  and  Elec- 
tric Company  had  202  gas  customers  last  (all,  and  at  the  time  of  the 
hearing  all  but  40  had  been  taken  away  by  the  Attica  Natural  Gas 
Company,  and  that  apparently  the  latter  company  was  also  trying  to 
get  these  40.  There  is  not  enough  data  upon  which  to  base  computation. 
However,  after  reading  the  evidence  and  looking  at  the  charts,  as  a 
matter  of  judgment  my  opinion  is  that  there  is  no  question  whatever 
that  the  Alden-Batavia  Natural  Gas  Company  has  enough  surplus  gas  to 
supply  the  Attica  Water,  Gas  and  Electric  Company  adequately. 

It  is  the  opinion  of  the  Commission  that  the  respondent, 
the  Alden-Batavia  Natural  Gas  Company,  should  be  ordered 
and  directed  to  enter  into  a  contract  with  the  petitioner, 
the  Attica  Water,  Gas  and  Electric  Company,  for  the  fur- 
nishing of  gas  substantially  npon  the  same  terms  and  con- 
ditions as  those  contained  in  respondent's  contract  with  the 
Attica  Natural  Gas  Company,  and  to  give  a  connection  at 
the  village  line  to  petitioner  on  or  before  the  21st  day  of 
February,  1913,  and  to  furnish  the  petitioner  on  or  before 
that  date  with  gas  at  such  point  of  connection  at  30  cents 
per  thousand  feet,  on  the  same  terms  and  conditions  as  are 
set  forth  in  the  contract  between  respondent  and  the  Attica 
Natural  Gas  Company,  which  contract  was  placed  in  evi- 
dence on  March  22,  1912,  and  marked  Respondent's  Ex.  No. 
2,  with  the  following  exception,  to  wit: 

It  appears  from  the  testimony  that  the  petitioner  at  the 
present  time  makes  use  of  gas  from  its  own  wells  as  fuel  to 
generate  electricity.     Whatever  gas  is  hereafter  used  for 
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this  purpose  by  the  petitioner  must  be  obtained  from  ita  own 
wells  or  purchased  from  the  Attica  Natural  Gas  Company 
at  its  regular  rates.  In  taking  gas  used  for  these  purposes 
the  petitioner  is  a  regular  consumer  and  entitled  to  no  con- 
sideration other  than  would  be  given  to  any  other  consumer 
located  in  the  village  of  Attica  iu  the  same  class  with  itself. 
Whatever  gas  is  furnished  the  petitioner  by  respondent  un- 
der the  order  of  this  Commission  must  be  used  for  distribu- 
tion purposes  only,  and  should  be  separately  metered  and 
accounted  for  through  mechanical  dericea  which  can  be  easily 
and  readily  installed. 

There  was  some  testimony  taken  and  statements  made 
tending  to  show  that  petitioner's  financial  condition  wae 
such  that  security  for  the  performance  of  the  contract  should 
be  given  by  it.  If  the  respondent  deems  such  security  neces- 
sary, the  contract  hereinbefore  referred  to  should  be  guar- 
anteed by  adequate  and  proper  security. 

An  order  should  be  entered  accordingly, 

ORDER. 

Wmebeas,  This  Commission  by  an  order  dated  January  23, 
1912,  directed  that  the  Aldeii-Batavia  Natural  Gas  Company, 
the  respondent  herein,  should  as  a  matter  of  law  and  right 
supply  to  tile  Attica  ^^'ate^,  Gas  and  Electric  Company,  the 
petitioner  herein,  gas  on  tlie  same  tenns  upon  which  it  is 
supplying  gas  to  the  Attica  Natural  Gas  Company;  and 

Whereas,  By  the  same  order  the  Commission  directed  that 
this  case  should  proceed  to  a  further  hearing  at  which  the 
respondent  might  under  its  answer  show  any  good  reason 
why  the  Commission  should  not  require  it  to  supply  natural 
gas  to  tlie  petitioner  herein  on  the  same  terms  and  condi- 
tions upon  which  it  is  supplying  the  Attica  Natural  Gas 
Company;  and 

Whbbeas,  Hearings  thereupon  have  been  held,  and  where- 
as it  appears  from  the  evidence  submitted  on  such  hearings 
from  the  report  of  the  inspector  of  the  Commission  made  and 
filed  herein  that  no  good  reason  exists  why  the  respondent 
should  not  supply  to  the  petitioner  gas  for  distribution  only, 
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xtpoa  substantially  the  same  terms  and  conditions  as  are  ex- 
pressed in  a  certain  contract  filed  in  evidence  lierein  between 
the  Alden-Batavia  Natural  Gas  Company,  and  the  Attica 
Natural  Gas  Company,  dated  November  1, 19X1;  now,  there- 
fore, it  is 

Ordered  (1)  That  the  Alden-Batavia  Natural  Gas  Com- 
pany, the  respoudent  herein,  be  and  it  is  hereby  directed  to 
supply  to  the  Attica  Water,  Gas  and  Electric  Company,  the 
petitioner  herein,  gas  from  its  mains  on  terms  and  condi- 
tions substantially  the  same  as  those  contained  in  a  contract 
made  and  entered  into  by  it  with  the  Attica  Natural  Gas 
Company,  dated  November  1,  1911,  and  filed  in  this  proceed- 
ing as  Respondent's  Exhibit  No.  2,  except  that  said  contract 
may  contain  a  reasonable  provision  for  security  as  to  pay- 
ment if  the  respoudent  shall  elect  to  make  one. 

Ordered  (2)  That  such  gas  as  is  furnished  by  the  Aldeo- 
Batavia  Natural  Gas  Company,  the  respondent,  to  the  Attica 
Water,  Gas  and  Electric  Company,  the  petitioner,  shall  be 
for  distribution  only;  that  any  gas  which  may  be  desired  by 
the  petitioner  for  use  in  Its  plant  or  for  the  purpose  of  gener- 
ating  heat  in  its  boilers,  or  for  any  other  purpose  except  that 
of  distribution  and  sale,  shall  not  be  furnished  to  it  by  the 
respondent  under  this  order,  but  may  be  purchased  by  it  from 
the  Attica  Natural  Gas  Company  at  the  terms  and  price 
offered  by  the  schedule  of  the  Attica  Natural  Gas  Company 
to  other  consumers  in  the  village  of  Attica- 
Ordered  (3)  That  in  making  the  connection  from  the  mains 
of  the  respondent  there  shall  be  no  connection  installed 
which  shall  enable  gas  to  pass  from  the  mains  of  the  re- 
spondent to  the  generating  system  of  the  petitioner,  but  this 
shall  not  prevent  the  installation  by  the  petitioner  of  a  device 
which  shall  allow  gas  to  pass  from  its  own  producing  system 
into  its  distribution  mains,  provided  that  such  device  shall 
receive  the  approval  of  this  Commission,  it  being  the  inten- 
tion of  this  order  that  gas  purchased  by  the  petitioner  under 
the  contract  hereinbefore  provided  for  and  sold  by  the  re- 
spondent shall  be  used  for  public  distribution  only  by  the 
petitioner  in  the  village  of  Attica  and  not  in  any  manner  for 
private  HM  bj  It.  „,..„,  Googic 
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Ordered  (4)  That  said  service  shall  be  given  by  the  re- 
spmiident  to  the  petitioner  on  or  before  the  21st  day  of  Feb- 
rnary,  1913. 

Ordered  (5)  That  on  or  before  the  let  day  of  Pebmary, 
1913,  the  respondent  shall  notify  this  Oommiselom  whethei^ 
this  order  is  accepted  and  will  be  obeyed. 
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COMMISSION  ORDERS,  BULINGS  AND  DECISIONS 
DIRECTLY  AFFECTING  TELEPHONE  AND  TELE- 
GRAPH COMPANIES. 

CALIFORNIA. 

Railroad  Commission. 

In  the  Mattee  of  the  Application  of  Pomona  VAiiEX 
Tbe/Ephone  and  Teleqhaph  Union  for  an  Order  Au- 
thorizing THE  Issue  of  Bonds  of  the  Face  Value  of 
One  Hundred  Thousand  Dollars. 

Application  No.  400 — Decision  No.  494. 

Decided  March  ii,  1913. 

Authorization  of  Bond  Issue — Excellent  Financial   Condition 

of  Applicant — Reduction  of  Interest  upon 

Indebtedness.     [&I-1 

Applicant  given  permission  to  execute  a  trust  deed  securing  an  iasue  of 
$200,000  six  per  cent  Iwenly-five  year  bonds,  and  to  issue  presently  $100,000 
of  said  ixinds.  (o  be  used  for  extensions  and  betterments  and  the  discharge 
of  obligations.  The  bonds  are  to  be  issued  at  par.  Applicant's  favorable 
financial  condition   commented   upon. 

Nichols  <€  Pitzer,  for  applicant. 

REPORT. 
Thelen,  Commusioner: 

This  is  an  application  for  authority  to  issue  bonds  of  the 
face  value  of  f  100,000  for  the  purposes  hereinafter  specified. 

The  applicant  corporation  was  incorporated  in  Septem- 
ber, 1902,  and  is  one  of  the  so-called  independent  telephone 
companies.  It  started  its  business  within  the  citj  of  Pomona, 
and  thereafter  extended  its  service  to  the  adjoining  cities  or 
lowns  of  Chino,  Claremont,  Lordsburfi,  and  San  Dimas,  in 
663 
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competition  with  the  Pacific  States  Telephone  and  Tele- 
graph Company.  After  several  years  of  competition,  the 
latter  company  retired  from  the  field,  so  that  the  applicant 
herein  is  left  in  the  exclusive  possession  of  the  local  field  in 
the  territory  served  by  it.  The  applicant  has  longdistance 
connections  with  The  Pacific  Telephone  and  Telegraph  Com- 
pany and  the  United  States  Long  Distance  Telephone  and 
Telegraph  Company. 

Applicant's  authorized  capital  stock  consists  of  |100,000, 
divided  into  20,000  shares  of  the  par  value  of  $5.00  each. 
All  this  stock  has  been  issued  for  cash  at  par  or  a  little  more 
than  par.  On  February  1,  1904,  applicant  issued  bonds  of 
the  face  value  of  f20,000,  bearing  interest  at  the  rate  of  6 
per  cent,  per  annum.  Of  the  bonds  so  issued,  bonds  of  the 
face  value  of  $10,000  have  been  redeemed,  leaving  $10,000 
now  outstanding.  Applicant  also  has  outstanding  coupon 
notes  of  the  face  value  of  $40,500,  other,  bills  payable  amount- 
ing to  $18,500,  and  open  account  bills  amounting  to  $6,837. 

The  original  cost  of  applicant's  plant,  apart  from  real 
estate,  fixtures  and  tools  was  $251,123.30.  Applicant  has 
from  time  to  time  charged  off  various  items  for  depreciation, 
and  comiders  this  property  to  be  worth  at  the  present  time 
$155,982.30.  In  addition  thereto,  applicant  owns  real  estat« 
in  the  cities  of  Pomona,  Chino  and  Lordsburg,  valued  at 
$15,000,  fixtures  which  cost  $4,600,  and  tools  estimated  at 
$200.  Applicant  estimates  the  present  value  of  its  entire 
property  as  $179,782.30  or  thereabouts.  No  amouhts  have 
been  charged  to  capital  account  for  superintendence  and 
engineering  on  construction  work. 

In  the  year  1912,  applicant  met  all  its  obligations,  includ- 
ing interest,  paid  a  dividend  of  $2,249.57,  earned  $3,000  for 
another  dividend,  and  increased  its  account,  called  profit  and 
loss,  on  account  of  depreciation  of  plant  mpre  than  $14,000. 

Applicant  now  asks  authority  to  issue  6  per  cent  bonds 
of  the  face  value  of  $100,000,  and  to  execute  a  trust  deed  or 
mortgage  on  its  property  to  secure  the  same,  for  the  following 
purposes; 
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To  retire  outstaii<iiiig  bonds  of  the  issue  of  1904 $1(^)00  00 

To  retire  coupon  notes 40,500  00 

To  meet  other  biUs  payable 18^00  00 

To  pay   open   accounts 6^837  00 

To  purchase  a  lot  in  San  Dimas  and  to  erect  thereon  a 

building  and   equipment 4,000  00 

To  extend  and  improve  its  system 20,163  00 

Total   $100000  00 

The  coupon  notes  are  for  five  hundred  (f500)  dollars  each, 
and  will  become  due  from  time  to  time  up  to  about  the  middle 
of  the  year  1916.  Applicant  expects  to  be  able  to  exchange 
bonds  of  the  new  issue  for  many  of  these  notes,  and  to  nse 
the  proceeds  from  the  sale  of  other  bonds  of  the  proposed 
issue  to  retire  the  other  notes  as  they  become  due.  Applicant 
expects  to  sell  all  its  bonds  at  par.  This  is  a  condition  very 
pleasing  to  the  Commission  and  is  made  possible  by  the  fact 
that  there  is  no  water  at  all  in  the  capital,  and  that  the 
affairs  of  the  company  have  been  conducted  with  prudence 
and  ability.  Applicant  has  hitherto  sold  all  its  stocb  and 
bonds  for  cash  at  par,  a  very  refreshing  condition  which  I 
hope  will  become  more  prevalent  as  the  public  secures  more 
confidence  in  the  securities  of  public  utilities  in  this  State, 
and  as  this  Commission  gradually  approaches  the  realisa- 
tion of  its  aims  in  the  matter  of  public  utilities  securities. 
As  the  coupon  notes  bear  7  per  cent,  interest  and  the  bonds 
will  bear  6  per  cent,  it  is  evident  that  applicant  will  im- 
prove its  financial  condition  by  issuing  the  bonds  for  which 
application  is  now  made  to  this  Commission.  The  other  bills 
payable  which  it  is  proposed  to  refund  likewise  bear  interest 
at  the  rate  of  7  per  cent.  The  open  account  items  are  for 
material  which  went  into  capital  account.  The  item  of  f20,- 
163  is  to  provide  funds  to  extend  and  improve  applicant's 
system  during  the  next  year  or  thereabouts.  Applicant  has 
a  normal  increase  of  five  hundred  telephones  per  year  and  a 
capitalization  of  forty  ($40)  dollars  or  thereabouts  per  tele- 
phone, as  unusually  low  amount.  Applicant  accordingly  ex- 
pects to  utilize  about  $20,000  for  new  construction  and  im- 
provements during  the  next  year  or  so.  I  find  this  amount 
to  be  reasonable.    T  find  that  none  of  the  purposes  for  which 
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applicant  desires  to  issue  bonds  are  properly  chargeable  to 
operating  expenses  or  to  income. 

I  desire  to  say  in  conclusion  that  it  lias  been  a  pleasant  and 
rcfrcsliiog  task  to  investigate  the  applicant's  aEEairs  in  con- 
nection with  thia  application.  Applicant  furnishes  a  atrik- 
ing  example  of  what  a  public  utility  can  accomplish  in  this 
Htate,  under  good  management,  without  a  single  dollar  of 
bonus  stock  or  discount  on  bonds  or  inflated  capital. 

I  recommend  that  the  application  be  granted,  and  submit 
herewith  the  following  form  of  order : 

OBDER. 

Pomona  Valley  Telephone  and  Telegraph  Union  having 
applied  to  the  Railroad  Commission  of  the  State  of  California 
for  an  order  of  the  Commission  authorizing  the  issuance  by 
said  company  of  bonds  to  the  amount  of  one  hundred  thou- 
sand (flOO,000)  dollars,  face  value,  said  bonds  to  be  payable 
on  the  first  day  of  March,  1938,  and  to  bear  interest  at  the 
rate  of  six  (6)  per  cent,  per  annum,  payable  semi-annually, 
and  secured  by  a  mortgage  or  deed  of  trust  upon  all  the  prop- 
erty of  the  company,  and  also  for  an  order  authorizing  the 
execution  and  issue  by  said  company  of  said  mortgage  or 
deed  of  trust,  and  a  hearing  baving  been  held  upon  said  ap- 
plication, and  the  Commission  Boding  that  the  money  to  be 
procured  by  the  issue  of  said  bonds  is  necessary  to  and 
reasonably  required  by  said  company  for  the  acquisition  of 
property,  the  construction,  completion,  extension  and  im- 
provement of  facilities  and  the  discharge  and  lawful  refund- 
ing of  obligations,  and  that  the  purposes  for  which  said 
money  is  to  be  expended  are  not  in  whole  or  in  part  reason- 
ably chargeable  to  operating  expenses  or  to  income. 

It  is  hereby  ordered  as  follows: 

1.  Pomona  Valley  Telephone  and  Telegraph  Union  is  here- 
by authorized  to  execute  and  deliver  mortgage  or  trust  deed 
to  Title  Insurance  and  Trust  Company,  to  be  dated  as  of  the 
first  day  of  March,  1913,  and  to  secure  a  possible  issue  of 
two  hundred  thousand  (?200,000)  dollars  of  bonds,  said 
Itonds  to  bear  interest  at  the  rate  of  six  (6)  per  cent,  per 
annum,  payable  semi-annually,  upon  the  terms  and  con- 
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ditions  in  aaid  mortgage  or  deed  of  trust  set  forth  and  con- 
tained, said  mortgage  or  deed  of  trust  to  be  subBtantiallj  in 
the  form  of  Exhibit  "C",  attached  to  the  petition  in  tliis 
proceeding.  Upon  the  execution  thereof,  applicant  shall 
file  with  this  Commission  a  certified  copj  of  said  mortgage 
or  deed  of  trust  as  executed.  Said  company,  however,  shall 
have  no  right  or  authority  to  issue  any  bonds  pursuant  to 
the  terms  of  said  indenture  except  as  hereafter  authorized 
by  the  Bailroad  Commission. 

2.  Pomona  Valley  Telephone  and  Telegraph  Union  is  here- 
by authorized  to  issue  one  hundred  thousand  ($100,000)  dol- 
lars, face  value,  of  principal  of  bonds  of  said  company,  matur- 
ing the  first  day  of  March,  X938,  bearing  interest  at  the  rate 
of  six  (6)  per  cent,  per  annum,  payable  semi-annually  on  the 
first  day  of  September  and  the  first  day  of  March  of  each 
year  until  the  final  payment  of  said  bonds,  under  and  in 
pursuance  of  the  terms  of  the  mortgage  or  trust  deed  here- 
tofore in  section  1  of  this  order  authorized  to  be  issued,  on 
the  following  conditions  and  not  otherwise,  to  wit: 

(o)  Pomona  Valley  Telephone  and  Telegraph  Union  shall 
sell  said  bonds  so  as  to  net  said  company  not  less  than  par; 

(6)  The  proceeds  from  the  issue  of  said  bonds  shall  be 
applied  only  to  the  following  purposes,  that  is  to  say :  - 

1.  To  retire  the  outstanding  bonds  of  the  issue  of  1904, 

bonds  of  the  face  value  of f  10,000  00 

2.  To  retire  the  outstanding  coupon  notes,  bonds  of  the 

face  value  of 40,500  00 

3.  To  meet  the  company's  other  outstanding  bills  payable 
as  specified  in  the  application  on  lik  with  this  Com- 
mission, bonds  of  the  face  value  of 18,500  00 

4.  To  pay  the  company's  open  accounts,  as  specified  in  its 
application  on  file  with  this  Commission,  bonds  of  the 

face  value  of 6,837  00 

5.  To  purchase  real  property  in  San  Dimas  and  to  erect 
thereon  a  suitable  building  for  telephone  use  and  to  install 
therein  a  switchboard  and  other  necessary  equipment  and 
extensions,  bonds  of  the  face  value  of 4,000  00 

6.  To  construct,  extend  and  improve  its  facilities,  bonds  of 

the  face  value  of 20,163  00 

3.  Pomona  Valley  Telephone  and  Telegraph  Union  shall 
Jteep  separate,  true  and  accurate  accounts  showing  the  re-  , 
ceipt  and  application  in  detail  of  the  proceeds  of  the  sal'- 
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of  the  bonds  hereby  authorized  to  be  iBBued,  and  on  or  be- 
fore the  tweutj-fifth  day  of  each  month  the  company  shall 
make  verified  reports  to  the  Commission  stating  the  sale  or 
sales  of  said  bonds  during  the  preceding  month,  the  terms 
and  eouditions  of  sale,  the  moneys  realized  therefrom  and 
the  use  and  application  of  snch  moaeys,  all  in  accordance 
with  this  Commission's  General  Order  No.  24,*  which  order 
in  so  far  as  applicable  is  made  a  part  of  this  order. 

4.  The  authority  hereby  given  to  issue  bonds  shall  apply 
only  to  bonds  issued  by  said  company  on  or  before  the  twenty- 
eighth  day  of  February,  1914.  If  any  of  the  bonds  hereby 
authorized  to  be  issued  for  the  purpose  of  discharging  out- 
istanding  obligations  have  not  been  utilized  for  that  purpose 
on  February  28,  1914,  applicant  may  apply  to  this  Commis- 
sion for  an  extension  of  the  time  limit  herein  specified. 

The  foregoing  opinion  and  order  are  hereby  approved,  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  Hth  day  of  March, 
1913. 


In  the  Matter  of  tub  Appucation  op  E.  W.  Orosbt  to 
Sell,  and  of  the  Rebdle¥  Telephone  Company  to 
Purchase,  the  Rebdlbt  Telephone  Exchange  Plant, 
and  to  Issue  Stocks  in  Payment  Thbrbfob. 

Application  No.  369 — Decision  No.  496. 

Decided  March  ii.  1913. 

Purchase  of  Telephone  Proper^ — Authorization  of  Stock  Issue 

for  Ot^anization  Expenses,  Acquisitioa  of  Proper^, 

and  Betterments.     [Ed] 

Reedley  Telephone  Company  desires  to  purchase  the  Reedley  Telephone 
Ejcchange  from  E.  W.  Crosby  and  to  pay  therefor  the  sum  of  $10,000,  which 
sum  is  to  be  derived  from  the  sale  of  $11,000  capital  stock  at  par,  the  extra 
$1,000  to  covtr  the  expense  of  organizing  said  Reedley  Telephone  Company 
and  disposing  of  said  shares  of  stock,  any  sum  remaining  over  and  above 
the  expense  necessary  to  dispose  of  the  stock  to  be  used  for  improvements. 

Held:  That  the  needs  of  the  public  will  be  subserved  by  the  granting  of 
this  application.  -.  .     . 

♦Printed  in  Commission  Leaflet  No.  9,  at  page  82.  "      '     '        o 
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JC.  W.  Crosby,  for  applicant 
A.  Terkel,  for  applicant 


GOBDON,  Commissioner: 


ThiB  application  is  for  permifisiou  on  the  part  of  E,  W. 
Crosby  of  Beedley,  CalifoTnia,  for  authority  to  sell  the  plant 
and  property  heretofore  conducted  by  him  under  the  name  of 
lieedley  Telephone  Company  to  the  Keedley  Telephone  Com- 
pany,  a  corporation  formed  Tor  the  express  purpose  of  tak- 
ing  over  the  plant  and  property  involved  and  conducting 
the  telephone  business  heretofore  conducted  by  E.  W.  Crosby. 
Permission  is  also  sought  for  the  sale  of  11,000  ahares  of 
capital  stock  of  JECeedley  Telephone  Company  at  9I.OO  per 
share. 

E.  W.  Crosby  is  the  present  owner  of  the  Reediey  tele- 
phone exchange  plant,  and  is  a  so-called  sublicensee  of  The 
Pacific  Telephone  and  Telegraph  Company  for  the  town  of 
Beedley,  and  a  radius  of  five  miles  from  the  center  thereof. 
E.  W.  Crosby  desires  to  sell,  transfer,  and  assign  all  his 
right,  title  and  interest  in  the  said  exchange,  and  such  rig]ita 
as  he  may  hold  as  a  so-called  sublicensee  in  the  territory  in- 
volved, to  the  Reediey  Telephone  Company,  a  corporation 
duly  organized  uiider  the  laws  of  the  State  of  California. 

Beedley  Telephone  Company  desires  to  purchase  the 
Beedley  telephone  exchange  from  E.  W.  Crosby  and  to  pay 
therefor  the  sum  of  flO,000,  which  amount  is  to  be  derived 
from  the  sale  of  11,000  shares  of  stock  of  the  par  value  of 
$1.00  per'share,  said  stock  to  be  sold  at  par,  the  extra  fl,000 
to  cover  expense  of  organizing  the  said  Beedley  Telephone 
Company  and  disposing  of  said  shares  of  stock,  any  sum 
remaining  over  and  above  the  expense  necessary  to  dispose 
of  this  stock  to  be  used  in  providing  such  improvements  and 
plant  as  may  be  found  necessary  at  the  time  the  Beedley 
Telephone  Company  is  permitted  to  take  possession,  in  so 
far  as  such  amount  so  remaining  may  cover, 

E.  W.  Crosby  purchased  the  Beedley  telephone  exchange 
from  The  Pacific  Telephone  and  Telegraph  Company  under 
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date  of  August  1, 1911,  at  an  agreed  price  o(  $4,870,  of  which 
amount  he  had  paid  in  casli  to  date  of  application  |2,600, 
learing  a  balance  due  of  f2,270  which  ie  covered  b;  mortgage 
held  by  The  Pacific  Telephone  and  Telegraph  Company. 
Since  acquiring  the  plant,  E.  W.  Crosby  allegea  that  he  has 
spent  ill  additions  and  extensions  the  sum  of  (5,390,  f2,000 
of  which  amount  was  expended  in  constructing  a  thirty-mile 
toll  lead  and  line  to  Dunlap  and  Squaw  Valley,  the  balance 
being  expended  in  the  Ueedley  exchange  property.  In  ad- 
dition to  the  amount  due  to  The  Pacific  Telephone  and  Tele- 
^aph  Company,  there  are  the%>llowing  amountB  owing  by 
K.  W.  Crosby,  all  of  which  liabilities  the  Reedley  Telephone 
Company  desires  permission  to  assume  and  pay  from  the 
proceeds  of  the  sale  of  stock  which  it  desires  permissioa  to 
issue:  |600  to  the  Kellogg  Switchboard  &  Supply  Co.,  San 
PVancisco;  (65  to  the  Western  Electric  Company,  San 
Francisco;  J125  to  Western  Lumber  Company,  Beedley; 
¥600  to  the  Reedley  National  Bank  of  Beedley ;  f  500  to  the 
First  National  Bank  of  Beedley.  E.  W.  Crosby  is  to  turn 
the  exchange  over  to  the  Beedley  Telephone  Company,  on 
payment  to  him  of  $5,500  cash,  280  shares  of  stock  in  the 
corporation,  and  the  assumption  by  the  corporation  of  the 
amounts  owing  by  him  as  above  specified. 

I  am  of  the  opinion  that  the  needs  of  the  public  will  be 
subserved  by  the  granting  of  this  application,  and  I  submit 
herewith  the  following  form  of  order; 

OBDBB. 

E.  W.  Crosby  having  applied  to  this  Commission  for  per- 
mission to  sell  the  telephone  exchange  owned  by  him  at  Beed- 
ley and  Keedley  Telephone  Company  having  applied  to  this 
Commission  for  permission  to  purchase  this  exchange,  and 
also  for  permission  to  issue  11,000  shares  of  its  capital  stock 
of  the  par  value  of  $1.00  per  share,  the  proceeds  of  which  are 
to  1)6  used  in  the  purchase  of  the  telephone  exchange  now 
owned  by  E.  W.  Crosby,  and  also  in  paying  certain  obliga- 
tions of  E.  W.  Crosby  to  be  assumed  by  Beedley  Telephone 
Company,  and  a  public  hearing  having  been  held  upon  this 
application,  and  the  Commission  being  of  the  opinion 'tl|;ilK' 
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the  purposes  for  which  Beedley  Telephone  Company  desires 
to  issue  its  stock  are  not  in  whole  or  in  part  reasonabl.v 
chargeable  to  operating  expenses,  or  to  income, 

It  i$  hereby  ordered  that  E.  W.  Crosby  be  and  he  hereby 
is  authorized  to  sell,  and  that  Beedley  Telephone  Company 
be  and  it  hereby  is  authorized  to  purchase  the  telephone  ex- 
change at  Beedley,  now  owned  by  E.  W.  Crosby,  upon  the 
condition  that  the  price  paid  for  the  property  herein  author- 
ized to  be  transferred  shall  not  be  taken  before  this  Com- 
missioD,  or  any  other  public  authority  as  representing,  for 
rate  fixing  or  other  purposes,  the  present  value  of  the  prop- 
erQr  transferred. 

It  ia  further  ordered  that  Beedley  Telephone  Company  be 
and  it  hereby  is  authorized  to  Issue  11,000  shares  of  its 
capital  stock  at  the  par  value  of  fl.00  per  share  ui>on  the 
following  conditions  and  not  otherwise,  to  wit: 

1.  The  stock  herein  authorized  to  be  issued  shall  be  issued 
so  as  to  net  Beedley  Telephone  Company  not  less  than  the 
par  value  thereof. 

2.  The  proceeds  of  the  stock  herein  authorized  to  be  issued 
shall  be  used  to  pay  for  the  telephone  exchange  at  Beedley, 
now  owned  by  E.  W.  Crosby,  and  to  liquidate  the  obligations 
of  E.  W.  Crosby  set  forth  in  the  opinion  in  this  application, 
and  which  are  to  be  assumed  by  Beedley  Telephone  Com- 
pany in  this  transfer,  and  also  to  pay  for  the  expenses  of 
organizing  Beedley  Telephone  Company,  and  for  making  bet- 
terments in  its  plant,  all  as  set  out  in  the  opinion  in  this  ap- 
plication. 

Beedley  Telephone  Company  shall  keep  separate,  true,  and 
accurate  accounts,  showing  the  receipt  and  application  in 
detail  of  the  proceeds  derived  from  the  sale  of  the  stock 
herein  authorized  to  be  issued,  and  on  or  before  the  25th  day 
of  each  month  shall  make  a  verified  report  to  the  Commis- 
sion showing  the  sale  or  disposition  of  the  stock  herein 
authorized  to  be  issued,  tlie  terms  and  conditions  of  such 
sale,  and  the  disposition  of  the  proceeds  derived  therefrom, 
all  in  accordance  with  this  Commission's  General  Order  No. 
24,*  which,  in  so  far  as  applicable,  is  made  a  part  of  this 
order.  r    ,:.dbvCjOO'^Ic 

'Printed  in  Commission  Leaflet  No.  9,  at  page  82. 
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Tlie  foregoing  opimon  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Oom- 
mission  of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  Uth  day  of 
March,  1913. 


Cheat  Western  Power  Company,  a  Corporation^  and  the 
Town  of  Suison  City,  a  Municipal  Corporation^ 
Complainants^  vs.  Pacific  Gas  and  Elbotrio  Company, 
a  Corporation^  and  Pacific  Telephone  and  Tblbqraph 
Company,  a  Corporation,  Defendants. 

Case  Mo.  351— Decision  No.  562. 
Decided  April  10,  1913. 

Joint    Use    of    Poles — ^Jurisdiction    of  ComnUBsion — Constitu- 
tionality  of  Commission's  Power. 

Upon  complaint  asking  that  the  defendants  be  required  to  permit  the 
complaJnant,  Great  Western  Power  Company  to  use  certain  poles  occupied 
jointly  by  the  two  defendants,  it  was  objected  that  the  Commission  iiad  no 
authority  to  grant  tbe  relief  prayed  for. 

The  Commission  held  that  the  statute  expressly  empowered  it  to  take 
the  action  demanded  and  that  it  should  not  refuse  to  grant  relief  merely 
because  it  was  objected  that  the  provision  of  the  statute  was  unconstitutional, 
since  this  question  should  be  left  to  the  determination  of  the  courts. 

The  objection  was  dismissed  and  the  defendants  were  required  to  answer.* 

Quy  C.  Earl  and  Chaffee  E.  Hall,  for  complainant,  Great 
Western  Power  Company. 

Chaffee  E.  Hall,  and  C.  J.  Qoodell,  tor  complainant.  Town 
of  Suisun  City. 

C.  P.  Cutten,  for  defendant,  Pacific  Gas  and  Electric  Co. 

Pillahury,  Madison  £  Sutro,  for  defendant,  The  Pacific  Tele-   ■ 
phone  and  Telegraph  Company. 

•Editor's  headnote.  DigmzedbyGoOylc 
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OPINION. 

ESHLBUAN^  Commissioner: 

The  abore  named  complainants  filed  their  complaint  on 
the  30th  day  of  December,  1912,  praying  that  the  defendants 
be  required  to  afEord  to  the  Great  Western  Power  Company 
the  joint  use  of  the  poles  osed  within  the  Town  of  Suisun 
City  jointly  by  the  Pacific  Gaa  and  Electric  Company  and 
The  Pacific  Telephone  and  Telegraph  Company,  on  the 
ground  that  public  convenience  and  necessity  would  be  served 
by  such  joint  use.  Thereafter  the  defendants  objected  to  the 
sufficiency  of  the  complaint  on  the  ground  that  this  Cou'- 
mifision  does  not  have  authority  to  grant  the  relief  prayed 
for. 

A  hearing  was  held  and  arguments  adduced  touching  the 
legal  questions  involved.  I  do  not  feel,  however,  that  it  ia 
necessary  at  the  present  time  to  express  an  opinion  upon  the 
constitutional  questions  raised  by  the  parties.  Section  41 
of  the  Public  Utilities  Act  provides : 

"Whenever  the  commission,  after  hearing  bad  upon 
its  own  motion  or  upon  complaint  of  a  public  utility 
affected,  shall  find  that  public  convenience  and  necessity 
require  the  use  by  one  public  utility  of  the  conduits, 
subways,  tracks,  wires,  poles,  pipes  or  other  equipment, 
or  any  part  thereof,  on,  over,  or  under  any  street  or 
highway,  and  belonging  to  another  public  utility,  and 
that  such  use  will  not  result  in  irreparable  injury  to 
the  owner  or  other  users  of  such  conduits,  subways, 
tracks,  wires,  poles,  pipes,  or  other  equipment  or  in  any 
substantial  detriment  to  the  service,  and  that  such  pub- 
lic utilities  have  failed  to  agree  upon  such  use  or  the 
terms  and  conditions  or  compensation  for  the  same, 
the  commission  may  by  order  direct  that  such  use  be 
permitted,  and  prescribe  a  reasonable  compensation 
and  reasonable  terms  and  conditions  for  the  joint  use. 
If  such  use  be  directed,  the  public  utility  to  whom  the 
use  is  permitted  shall  be  liable  to  the  owner  or  other 
users  of  such  conduits,  subways,  tracks,  wires,  poles, 
pipes  or  other  equipment  for  such  damage  as  may  result 


674  Califobnia  Kailboad  Commission. 

therefrom  to  the  property  of  such  owner  or  other  users 
thereof." 

From  a  coasideration  of  this  Section  it  appears  that  there 
are  certain  questions  of  fact  which  must  be  determined  after 
the  submission  of  evidence  which  maj*  be  largely  determina- 
tive  of  the  legal  questions  involved.  It  must  appear  that 
the  joint  use  "will  not  result  in  irreparable  injury  to  the 
owner"  of  the  facility,  and  of  course  the  determination  of 
this  question  will  have'  to  await  the  hearing  of  the  case. 
It'urthermore,  in  the  face  of  a  positive  admonition  of  the 
statute  empowering  this  Commission  to  take  the  action  de- 
manded in  the  complaint  in  a  proper  case,  I  do  not  feel  that 
a  tribunal  such  as  this  should,  in  the  face  of  such  provision 
of  the  statute,  refuse  to  grant  the  relief,  if  otherwise  found 
to  be  proper,  on  the  ground  that  this  provision  is  contrary 
lo  the  Constitution.  Not  intimating  at  all  that  I  think  the 
provision  is  inconsistent  with  either  the  State  or  Federal 
Constitution  I  think  it  is  unnecessary  to  pass  upon  the  ques- 
tion now.  If,  after  a  hearing,  the  Commission  is  of  the 
opinion  that  on  the  facts  disclosed  at  such  hearing  the  com- 
plainants are  entitled  to  the  relief  prayed  for,  I  think  the 
relief  should  be  granted,  and  if  the  defendants  are  dissatisfied 
with  such  disposition  of  the  case  they  can  as  well  after  such 
decision  as  now  avail  themselves  of  any  legal  defence  they 
may  have  against  the  action  of  the  Commission,  and  the 
courts,  which  are  of  course  the  proper  tribunals  for  determin- 
ing this  question,  can  be  called  upon  for  a  decision. 

The  parties  to  this  case  do  not  raise  any  question  as  to 
n  conflict  of  jurisdiction  between  the  municipal  corporation 
involved  and  the  Commission.  The  complainants  by  bring- 
ing this  action  admit  the  jurisdiction  of  this  Commission, 
and  their  attorneys,  furthermore,  take  the  position  that  the 
jurisdiction  is  not  in  the  City  but  in  the  Commission.  -The 
attorneys  for  the  defendants  likewise  admit  the  jurisdiction 
of  this  Commission  to  grant  the  relief  prayed  for  if  it  exists 
anywhere.  Such  being  the  case  it  will  not  be  necessary  to 
discuss  the  question-  as  to  the  power  of  the  Town  of  Snisun 
City  in  this  regard,  and  the  case  may  be  decided  on  the 
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theory  that  if  jurisdiction  exists  anjwhere  it  exists  in  this 
Commission. 

I  recommend  that  the  protest  be  dismissed  and  defendants 
be  required  to  answer,  and  it  is  so  ordered. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Com- 
mission of  the  State  of  California. 

Dated  at  Ban  Francisco,  California,  this  10th  day  of  April, 
1913. 
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CONNECTICUT. 

Public  Utilities  Commiasion. 

In  rb  Causes  op  and  Cibcumstancbs  Connbctbid  with  the 
Accident  OccnsBiNG  at  Suffield  on  the  27tb  Day  of 

DbOBMBEE,  1912,  IN  THE  OPBBATION  OP  THE  PLANT  OB 

Equipment  of  the  Noethben  Connecticut  Light  and 
PowEE  Company,  Rbsultinq  in  Injuby  to  Miss 
Gebtbude  M.  GAETry. 

Docket  No.  638. 

Doled  February  ip,  1913. 

Faulty  Wire  Construction — Inspections — Reports — Regulations 

Governing  Joint  Use  of  Poles — Clearance  of  Wires. 

Upon  investigation  of  a  serious  accident  resulting  from  the  faulty  con- 
struction and  improper  maintenance  of  the  wires  of  The  Northern  Con- 
necticut Light  and  Power  Company  upon  a  pole  used  jointly  with  The 
Southern  New  England  Telephone  Company,  the  Commission  fonod  ihat, 
although  the  line  construction  was  in  process  of  improvement  and  a  part 
of  the  system  was  modern,  the  old  line,  which  was  soon  to  be  abandoned, 
was  more  or  less  dangerous  to  patrons  and  the  public  generally. 

The  Commission  recommended  that,  for  the  purpose  of  avoiding  similar 
accidents  in  the  future,  (1)  the  two  companies  and  all  other  public  utility 
companies  transmitting  electricity,  should  institute  a  semi-annual  inspection 
of  their  lines  by  competent  persons  and  should  make  special  inspections 
after  storms  or  other  disturbances ;  (2)  reports  of  all  dangerous  conditions 
discovered  should  be  made  by  the  inspectors  and  filed  with  the  CommisMon; 

(3)  proper  regulations  governing  the  joint  use  of  poles  should  be  established; 

(4)  wires  transmitting  the  highest  voltage  should  be  located  at  least  six 
feet  above  those  of  lesser  voltage  and  properly  installed  and  safeguarded, 
practically  in  accordance  with  the  rules  prescribed  by  The  National  Electric 
Light  Association.* 

By  the  Commission: 

The  foregoing  reportf  of  C.  C.  Elwell,  Chief  Engineer  and 
Inspector,  is  hereby  approved,  adopted,  and  made  a  part  of 

•Editor's   headnote. 

IThe  essential  facts  reported  by  the  Chief  Engineer  and  Inspector  are 
contained  in  the  Commission's  lindings  and  consequently  the  report  is  not 
printed  in  this  Leaflet. — Ed, 
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the  Oommission's  "record  of  the  causes,  facts  and  circnm- 
Rtances"  of  said  accident 

Based  upon  said  report,  an  examination  of  statements  of 
witnesses,  and  the  report  of  an  electrician  employed  hj  the 
Commission  to  make  an  investigation  of  the  wiring  and  elec- 
trical construction  connected  with  this  case,  the  Commission 
makes  the  further  record  and  suggestions  pertaining  to  said 
accident,  as  follows : 

On  December  27,  1912,  Miss  Gertmde  M.  Garity  was  se- 
verely shocked  and  burned  while  in  her  home  in  Buffleld  by 
an  alternating  high  potential  current  of  electrical  energy. 
The  inyeatigation  of  this  accident  and  the  determination  of 
the  causes  thereof,  involve  the  maintenance,  care,  construc- 
tion and  operation  of  the  plant  and  equipment  of  two  dif- 
ferent public  service  companies,  to  wit,  The  Northern  Con- 
necticut Light  and  Power  Company  and  The  Bouthern  New 
England  Telephone  Company. 

Both  of  these  companies  are  engaged  in  supplying  the  in- 
habitants of  the  Town  of  SufiBeld  with  a  separate  and  distinct 
utility,  but  in  certain  instances  have  a  joint  use  and  oc- 
cnpancy  of  the  same  line  of  poles,  to  which  their  wires  are 
attached,  as  is  fully  set  forth  in  Mr.  Elwell's  report  so  far  as 
directly  pertaining  to  this  accident. 

The  wires  of  the  Light  and  Power  Company  are  used  for 
the  transmission  of  electric  current.  Prom  an  investigation 
it  appears  that  both  the  Light  and  Power  Company  and  the 
Telephone  Company  permitted  a  conductor  intended  to  carry 
an  electrical  current  of  high  potential,  known  to  be  dangerous 
to  life,  and  a  guy  wire  located  in  dangerous  proximity  to  said 
conductor,  to  remain  so  inadequately  safeguarded  from  the 
liability,  in  fact,  probability,  of  making  contact  with  each 
other,  as  to  clearly  indicate  careless  and  dangerous  construc- 
tion and  highly  improper  care  and  maintenance.  This  danger- 
ous condition  was  permitted  to  exist  for  a  considerable  period 
of  time  prior  to  tbe  exceedingly  sad  accident  herein  described. 
The  degree  of  negligence  and  legal  responsibility  therefor,  as 
between  the  two  companies,  is  a  matter  of  judicial  and  not 
administrative  determination,  and  the  Commission  will, 
therefore,  not  undertake  to  determine  this  phase  of  the  case. 
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Both  companies,  apparently,  recognized  the  necessity  ot 
some  Kort  of  safeguard  at  the  locus  in  quo,  long  before  the 
accident  occurred,  from  the  fact  that  both  the  Light  and 
Power  Company  and  the  Telephone  Company  made  separate 
claims  of  having  placed  a  fonr-grooTed  porcelain  insulator 
on  the  new  pole  erected  by  the  Telephone  Company  on  June 
12,  1912,  and  of  having  attached  the  high  potential  wire  to 
said  insulator  to  keep  this  wire  from  contact  with  the  pole. 
The  use  of  such  an  insulator,  however,  even  if  only  for  a  few 
days  in  temporary  construction,  was  not,  in  the  opinion  of 
the  Commission,  proper  constrnction  or  a  reasonable  safe- 
guard becanse  (1)  this  kind  of  an  insulator  is  only  intended 
for  light  service  of  moderate  potential  and  is  not  a  suitable 
insulator  and  support  for  a  wire  transmitting  a  primary 
potential  rated  at  2300  volta,  especially  under  the  varying 
effects  of  weather  and  strain  to  which  this  wire  was  liable  to 
be  subjected:  and  (2)  because  an  insulator  of  this  kind, 
fastened  to  a  pole  by  an  ordinary  coach  screw,  does  not 
afford  even  a  secure  temporary  support  for  a  wire  as  stiff 
and  of  such  tension  and  liable  to  snch  pole  and  wind  strains 
as  the  wire  attached  to  it  appears  to  have  been. 

The  placing  of  a  guy  cable  on  this  new  pole  at  a  point  so 
close  to  the  primary  or  high  tension  wire  in  question,  that  an 
insulator  had  to  be  used  to  keep  them  from  coming  in  contact 
with  each  other,  and  then  allowing  this  guy  cable  to  pass  so 
close  to  a  secondary  or  low  tension  wire  below  that  both  the 
guy  and  the  secondary  wires  were  liable  to  come  in  contact 
with  each  other  by  a  slight  movement  of  the  upper  part  of  the 
pole  and  a  similar  movement  of  tiie  secondary  wire,  should 
have  been  foreseen  and  guarded  against,  and  the  fact  that 
such  contact  did  result  indicates  faulty  and  inexcusable  con- 
struction. 

By  reason  of  this  improper  construction,  the  strained  pri- 
mary wire  Anally  resisted  its  frail  tie  on  the  grooved  insulator 
and  came  in  contact  with  the  pole  which,  being  wet,  became 
sufficiently  conductive  for  it  to  assume  some  of  the  high 
potential  of  the  primary  wire.  The  resistance  of  this  contact 
to  the  current  thus  following,  created  heat  which  gradually 
carbonized  and  burned  the  pole  away  close  to  the  wire  until 
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the  wire  finally  came  in  contact  with  the  gay  cable,  whore 
it  was  wrapped  around  tiie  pole.  The  gaj  being  in  contact 
with  the  secondary  or  commercial  lighting  wire  below,  the 
high  potential  was  thos  transmitted  to  the  secondary  wire 
and  from  it  by  service  wires  to  buildings  in  the  immediate 
Ticinily.  The  home  of  Miss  Garity  was  one  of  these  buildings 
and  its  electrical  lighting  system  being  thus  charged,  the 
current  followed  a  path,  by  the  medium  of  the  hand  with 
which  MisB  Oarity  touched  the  electric  lighting  fixture, 
through  her  body  and  the  other  hand  that  touched  the  pnll 
chain  of  the  toilet;  this  chain,  being  in  metallic  contact  with 
the  water  pipe  of  the  house,  therefore  established  a  path  for 
the  electrical  current  to  the  ground,  thence  possibly  through 
the  ground  to  trees  through  which  the  Light  and  Power  Com- 
pany's wires  may  have  passed  which,  being  wet  by  reason  of 
the  rain  then  falling,  formed  a  path  or  several  paths  to  the 
opposite  primary  wire,  thus  completing  the  neceBsary  elec- 
trical circuit  from  and  to  its  generating  source;  or,  a  path 
from  the  ground  to  the  opposite  primary  wire  may  have  been 
formed  through  some  other  medium.  The  result,  however, 
would  have  been  the  same. 

The  resistance  afforded  by  Miss  GarltT's  hand  to  the  elec- 
trical current,  resulted  in  the  generation  of  instantaneous 
and  intense  heat,  which  produced  such  deep  tissue-destroying 
bums  in  the  fiesh  of  her  hands  that  amputation  was  subse- 
quently deemed  necessary. 

In  consequence  of  the  rapid  transition  which  the  electrical 
art  is  undergoing,  particularly  in  the  commercial  transmis- 
sion for  light  and  power,  many  lines  of  poles  and  wires  in 
this  Btate  (and  probably  other  States)  which  were  only  in- 
tended •  for  comparatively  low  tension  service,  have  been 
hurriedly  pressed  into  use  for  handling  electrical  currents  of 
much  higher  potential  than  they  were  originally  constructed 
for. 

Excellent  standards  of  line  construction  have  been  evolved 
by  The  National  Electric  Light  Association  and  by  pro- 
gressive electrical  interests,  to  replace  the  old  and  inadequate 
methods  and,  though  this  replacement  is  going  on,  there  are 
many  Instances  where  a  part  of  the  electrical  transmission 
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pjstem  is  modern  and  the  rest  old  and  more  or  lesa  danger- 
ous. It  is  such  a  condition  as  tliis  that  we  find  at  Snffield. 
There  the  Light  and  Power  Company  is  improving  its  line 
construction  on  a  party  pole  basis,  but  in  conducting  its 
business,  much  of  the  old  pole  line  is  being  used  until  the 
new  system  is  completed.  As  a  result,  the  old  line,  soon 
I.O  be  abolished,  is  much  neglected  and  its  use  is  more  or  less 
dangerous  to  its  patrons  and  the  public  generally. 

Undoubtedly  this  highly  undesirable  condition  will  be 
remedied  in  time,  but,  in  the  meantime,  preventatives  and 
protective  measures  must  be  provided  to  safeguard  the  public 
against  liability  to  such  dangers  and  neglect.  For  this  pur- 
pose, no  hard  and  fast  rules  in  regard  to  construction  and 
equipment  are  advisable,  not  only  because  all  unsafe  condi- 
tions cannot  he  anticipated  nor  cured  by  rule,  but  on  account 
of  the  rapidity  with  which  improvement  changes  are  devehtp- 
ing  in  the  use  and  transmission  of  electricity  which  are  so  Tar 
reaching  that  they  can  only  he  followed  by  antomatically 
adaptabte  regulating  methods. 

REOOMMENDATIOKS.* 

As  a  means  whereby  similar  accidents  may  be  avoided  in 
the  future,  the  Commission  suggests  and  recommends  to  The 
Northern  Connecticut  Light  and  Power  Company,  to  The 
Southern  New  England  Telephone  Company,  and  generally 
to  each  and  every  other  public  service  company  generating, 
transmitting  or  supplying  for  public,  general  or  other  uses 
in  this  State,  electrical  energy  of  any  character : 

FiHST:  That  each  such  company  institute  a  careful,  sys- 
tematic inspection  of  all  its  lines,  devices  and  appliances  by 
means  of  which  it  conveys  or  transmits  such  electrical  energy; 
such  inspection  to  be  made  semi-annually  in  the  months  of 
April  and  October  of  each  year,  and  that  a  special  inspection 
be  made  in  addition  thereto  promptly  after  every  heavy  rain, 
sleet,  snow  or  wind  storm  or  other  disturbance  or  circom- 
ptance  whereby  such  lines,  devices  and  appliances  may  have 
•These  recommend  at  ion  a  were  modified  by  the  Commission  on  April  28. 
1913.  The  modified  recommendations  will  be  printed  in  Commission  Leaflet 
No.  18.— Ed. 


DigiLizedbyGoOJ^le 


In  be  AocaoBNT  at  Suffield,  Conn.  681 

become  diBarranged  and  rendered  dangerous  to  life  or  prop* 
erty.  That  the  person  or  persons  making  such  inspection 
shall  be  competent  to  render  such  service  and  be  employed  by 
and  responsible  to  the  pnblic  service  company  supplying 
said  electrical  energy. 

Second:  That  the  person  or  persons  making  such  inspec- 
tion shall  make  a  written  report  thereof,  giving  a  comprehen- 
sive description  of  the  location,  circumstances  and  explana- 
tory details  of  any  apparently  dangerous  conditions  found, 
with  dates  as  to  when  discovered,  and  condition  in  which  it 
was  left  at  the  time  of  the  inspection.  Such  report  to  be 
made  in  duplicate  and  a  copy  thereof  filed  at  the  office  of  this 
Commission  within  five  (5)  days  after  said  inspection. 

Thihd:  Joint  usage  and  maintenance  of  a  single  line  of 
parly  poles  under  proper  regulations,  by  all  public  service 
companies  having  authority  to  establish  and  maintain  {wles 
and  wires  in  public  highways  and  streets  within  this  State. 
All  of  said  party  poles  to  be  of  proper  size  and  kind  for  the 
safest  constrnction,  operation  and  maintenance  of  the  lines, 
devices  and  fixtures  of  each  occupant  Each  occupant  to 
have  a  defined  right  of  way  on  said  poles. 

FOUETH :  In  all  cases  where  two  or  more  companies 
occupy  the  same  pole,  the  high  potential  electrical  lines  or 
wires  transmitting  the  highest  voltage  be  located  above  those 
of  lesser  voltage  with  a  full  clearance  of  at  least  six  (6)  feet, 
properly  safeguarded  and  installed,  practically  according  to 
the  rules  prescribed  by  The  National  Electric  Light  As- 
sociation. 

Dated  at  Hartford,  Conn.,  this  19th  day  of  Pebmarv. 
A.  D.,  1913. 
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Application  of  the  Co-Opbrativb  Telephone  and  Tblb- 
GRAPH  Company  fob  Authority  to  Issue  Stock  and 
Bonds. 

File  No.  10896. 

Dtcidtd  March  is.  '9'3- 

Authorization  of  Stock  and  Bonds — Consolidation. 

Upon  application  by  the  Co-Operative  Telephone  and  Telegraph  Company 
for  authority  to  issue  ten  thousand  dollars  of  capital  stock,  one  hundred 
and  jixty  thousand  dollars  of  bonds  for  the  purpose  of  purchasing  the 
local  exchanges  and  long  distance  lines  of  the  Dawson  Telephone  Company, 
the  Cotton  Belt  Telephone  and  Telegraph  Company  and  the  Blakely  Tele- 
phone Company  and  forty  thousand  dollars  of  bonds  for  the  purpose  of 
making  extensions  and  improvements  therein,  the  Commission  authorized 
the  issuance  of  ten  thousand  dollars  of  stock  for  lawful  corporate  pur- 
poses and  one  hundred  and  sixty  thousand  dollars  of  bonds  for  the  purpose 
of  acquiring  the  aforesaid  properties.* 

ORDER. 

Upon  consideration  of  the  record  in  the  above  entitled 
matter,  and  it  appearing  that  the  petitioning  Company  has 
complied  with  all  rules  of  the  Commission  and  the  luw 
governing  applications  for  authority  to  issue  secarities,  and 
the  CommiBsion  having  held  such  hearings  and  examined 
such  witnesses,  papers  and  documents,  and  made  such  other 
investigations  as  were  deemed  advisable  and  necessary,  aiid 
it  being  shown  that  the  issuance  of  stock  and  bonds  as  prayed 
for  is  reasonable  and  necessary  in  the  proper  conduct  of 
petitioner's  business,  it  is 

Ordered:  That  the  Co-Operative  Telephone  &  Telegraph 
Company  be,  and  said  company  is  hereby  authorized  to  issue 
its  Common  Capital  Stock  in  the  total  amount  of  Ten  Thoa- 

♦Editor's  note  prepared  from  record. 
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sand  Dollars  ($10,000.00),  the  same  to  be  sold  at  par  for 
cash  and  the  proceeds  therefrom  to  be  used  for  lawful  cor- 
porate purpcmes. 

Ordered  further:  That  the  Co-Operative  Telephone  &  Tele- 
graph Company  be,  and  said  company  is  hereby  authorized 
to  make,  execute  and  issue  its  First  Mortgage  Twenty-five 
Year  Six  Per  Cent.  Gold  Bonds,  each  of  the  denomination 
of  Five  Hundred  Dollars  ($500.00),  in  the  total  amount  of 
One  Uuudred  and  Sixty  Thousand  Dollars  ($160,000.00), 
the  said  iKtnds,  or  the  proceeds  therefrom,  to  be  used  for  the 
following  purposes,  and  for  uu  other  purposes,  to-wit:  First; 
— the  purchase  and  acquisition,  free  from  all  lleos  and  en- 
cumbrances, of  the  properties,  rights  and  franchise  and  all 
other  assets  of  the  Dawson  Telephone  Company,  now  operat- 
ing local  exchanges  at  Dawson,  Georgia ;  Sasser,  Georgia ;  and 
Bronwood,  Georgia;  with  certain  long  distance  lines  and 
connections,  all  as  set  out  in  the  petition  in  this  case;  Sec- 
ond;— for  the  purchase  and  acquisition,  free  from  all  liens 
and  encumbrances,  of  the  projterties,  rights,  franchises,  and 
all  other  assets,  of  the  Cotton  Belt  Telephone  &  Telegraph 
Company,  now  operating  local  exchanges  at  Carnegie, 
Georgia;  Cuthbert,  Georgia;  Bluff  ton,  Georgia;  Shellman, 
Georgia;  Edison,  Georgia;  and  Fort  Gaines,  Georgia;  with 
certain  long  distance  lines  and  connections,  all  as  set  out  in 
the  petition  in  this  case;  Third; — for  the  purchase  and  ac- 
quisition, free  from  all  liens  and  encumbrances,  of  the  prop- 
erties, rights,  franchises  and  all  other  assets  of  the  Blakely 
Telephone  Company,  now  operating  local  exchanges  at 
Blaltely,  Georgia ;  Arlington,  Georgia ;  Leary,  Georgia ; 
Kestler,  Georgia;  and  Columbia,  Alabama;  with  certain  long 
distance  lines  and  connections,  all  as  set  out  in  the  petition 
in  this  case. 

Promded,  that  no  more  of  the  Two  Hundred  Thousand 
Dollars  ($200,000.00)  of  bonds  contemplated  in  the  Mort- 
gage to  be  executed  by  the  Co-Operative  Telephone  &  Tele- 
graph Company  to  secure  the  issue  of  bonds  herein  authorized 
shall  be  issued  except  upon  the  future  approval  of  this 
Commission,  and  then  only  when  necessary  and  in  such 
amounts  as  may  be  reasonably  required  (or  the  juirposes 
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specified  io  tfae  Act  of  tlie  General  Assembly,  of  Georgia,  ap- 
proved August  22nd,  1907. 

Ordered  further:  That  the  Oo-Operative  Telephone  and 
Telegraph  Company  make  report  to  this  Commission  within 
ninety  days  from  this  date  showing  in  detail  what  disposition 
has  been  made  of  the  stock  and  bonds  herein  authorized  to 
l>e  issued,  or  any  part  thereof,  and  if  disposition  has  not  been 
effected  within  that  time,  said  Company  shall  regularly  each 
ninety  days  thereafter  make  such  report  until  disposition  is 
made.  But  this  duty  rests  upon  the  Co-OperatiTe  Telephone 
&i  Telegraph  Company  alone,  and  it  shall  not  be  incumbent 
upon  the  purchasers  or  takers  of  any  of  said  stock  or  bonds 
to  see  that  this  proTision  of  this  order  is  complied  with. 


MCDOUQALD,   OCTLAND  AND  COMPANY   VS.    STATBSBOaO   TbIaB- 

PHONB  Company. 

Pile  No.  10906. 

Decided  April  i,  1913. 

CoRBtruction  of  Contract — ^Jurisdiction  of  Commission — Farmer 

Line  Service — Discontinuance  of  Service. 

On  January  23,  1913.  McDougald,  Outland  and  Company  corapUuned, 
by  letter,  that  the  Statesboro  Telephone  Company  refused  to  continue  free 
service  to  Statesboro  from  the  complainant's  store  at  Clito,  which  was  cm 
a  Farmer's  Line.  The  Company's  reply,  dated  February  6,  1913,  denied 
that  the  free  service  in  question  had  ever  been  furnished,  alleging  that  it 
would  be  in  contravention  of  the  Company's  rule  providing  that  free  serv- 
ice would  not  be  furnished  to  any  one  within  one  mile  of  any  of  its  toll 
Stations.  Replying  to  this  on  February  18,  1913,  the  complainant  claimed 
that  it  was  entitled  to  the  service  under  the  contract  entered  into  between 
the  Statesboro  Telephone  Company  and  the  Eureka  TeleiAone  Company, 
a  Farmer's  Line  in  whirfi  it  was  a  stockholder,  and  further  maintained 
that  this  free  service  had  theretofore  been  rendeired. 

On  March  4,  1913,  the  Commission  required  the  Company  to  restore 
the  service  in  question,  the  discontinuance  of  which  without  authority  was 
held  to  be  in  direct  violation  of  the  Commission's  General  Order  No.  14.* 
Thereupon  the  Telephone  Company  took  issue  as  to  the  fact  of  the  dis- 
continuance of  the  service  demanded,  which  it  claimed  had  never  been 
given,  and  a  hearing  was  had  upon  the  question  tm  March  25,  1913.  There- 
after, on  April  1,  1913,  the  Secretary  of  the  Commission  wrote  to  the  com- 
plainant dismissing  the  complaint,  as  follows  :t 

*See  n  Commission  Telephone  Cases,  12. 

tEditor's  note  prqtared  from  record  Dianzedb  CjOO^jlc 
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"Referring  again  to  your  complaint  against  the  Statesboro 
Telephone  Company,  I  beg  to  say  that  the  Commission  has 
given  careful  consideration  to  the  record  in  this  matter  and 
to  the  evidence  and  argument  submitted  at  the  hearing  had 
before  it  on  March  25th.  I  have  been  directed  by  the  Com- 
mJBsion  to  advise  you  that  in  its  opinion  the  question  of  the 
performance  of  the  contract  involved  in  this  case  is  one  for 
the  courts  to  decide,  but  the  Commission  is  clearly  of  the 
opinion  that  the  use  of  the  Farmer's  Line  'phone  prayed  for 
by  you  was  not  contemplated  by  this  contract  of  service  and 
the  Statesboro  Telephone  Company  should  not  be  required  to 
render  the  unlimited  service  which  you  demand  between  your 
store  in  Clito  and  the  Statesboro  Exchange.  Your  complaint 
before  the  Commission  is  therefore  dismissed." 
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Public  Utilities  CotmnisBion. 

In  the  Mattes  of  the  Application  of  thi  Coats  and 
Southwestern  Tsi^phonb  Coufanx  and  the  Wsiaa- 
FOED  Telephone  Compant  fob  Pbbmission  to  Establish 
Free  Exchange  between  the  Two  Coupanibs. 

U.  B.  A.  No.  71— Docket  No.  567. 
Deeidtd  February  xi,  1913. 

Free  Interchange  of  Telephone  Service.     [Ed] 
OEDEB. 

Now  on  thia  21st  day  of  February,  1913,  comes  on  to  be 
heard  the  application  of  the  Coate  and  Southwestern  Tele- 
phone Company,  a  corporation,  and  the  Wellsford  Telephone 
Company,  a  corporation,  for  authority  to  establish  free  ex- 
change between  the  two  above  named  companies  and  the  Com- 
mission, having  heard  the  application  and  being  fully  advised 
in  the  premises,  finds  that  the  same  should  be  granted. 

It  is  therefore  ordered,  That  the  Coats  and  Southwestern 
Telephone  Company  and  the  Wellsford  Telephone  Company 
be,  and  the  same  are  hereby  authorized,  effective  March  1, 
1913,  to  establiali  free  exchange  between  the  two  above  named 
companies. 
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In  thb  Mattbb  of  thb  Apflioation  of  N.  P.  Bostall^ 
Owner,  pob  '  Pbbuission  to  Sbll  His  Tslbphonb 
Fbqpbbtx  at  Esbon,  Kansas,  to  the  Mutual  Tslb- 
phonb GOMPANT,  AT  ESBON,  KANSAS. 

Docket  No.  572. 

Decided  March  ij,  ipij. 

Sale  to  Mutual  Telephone  Company — Piling  of  Rate  Schedule^ 
Continuance  of  Existing  Rates,  Service  and  ConnectionB. 

The  Commiasion  authorized  the  gale  of  the  telephone  property  of  N.  P. 
RmtkU  to  the  Mntual  Telephone  Company,  npoo  coodition  that  tbe  Untnal 
Telei^oae  Compaay  file  a  schedule  of  its  ratei  and  continue  in  force  all 
the  Tatea,  rules,  connections  and  service  theretofore  afforded  by  N.  P. 
Rosrall  to  his  labscribers,  connecting  companies  and  the  general  piihlic* 

OBDEB. 

Nov  on  this  27th  da;  of  March,  1913,  comes  on  to  be  heard 
the  application  of  N.  P.  Bosrall,  of  Esbon,  Kansas,  for  per- 
missioii  to  sell  to  the  Mutual  Telephone  Company,  a  corpora- 
tion, with  principal  place  of  business  in  the  Citj  of  Esbon, 
Kansas,  his  telephone  exchange,  consisting  of  building,  poles, 
wires,  instruments,  tools,  and  all  other  appurtenances,  to- 
gether with  all  rights  and  franchises. 

And  due  notice  having  been  given  of  the  hearing  of  said 
application  on  the  above-mentioned  date,  and  the  said  N.  P. 
Bosvall  being  present  in  person,  and  the  Commission  having 
heard  the  evidence,  and  being  full;  advised  in  the  premises, 

Ordered,  That  the  application  herein  be  and  the  same  is 
hereby  granted,  permitting  the  said  N.  P.  Bosvall  to  sell 
and  the  said  Mutual  Telephone  Company  to  buy  the  plant, 
equipment  and  franchises  aforesaid,  it  being 

Further  ordered,  That  the  permission  herein  given  is  upon 
the  express  understanding  that  the  said  Mutual  Telephone 
Company,  after  taking  possession  of  the  telephone  exchange 
and  plant  of  the  said  N.  P.  Bosvall,  shall  flle  with  this  Com- 
mission on  or  before  April  15th,  1913,  a  schedule  of  its  rates, 


•Editor't 
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tolls,  chains,  classifications,  etc.,  as  provided  by  Section  II 
of  Chapter  238  of  the  Laws  of  1911. 

It  is  further  ordered,  That  the  said  Mutnal  Telephone  Com- 
pany, as  a-  condition  precedent  in  exercising  the  privilege 
granted  herein,  shall  continue  in  force,  until  otherwise 
ordered  or  permitted  by  order  of  this  Commission,  all  rates, 
rules,  connections  and  service  which  are  now  rendered  by 
the  said  K.  P.  Bosvall,  to  his  subscribers,  connecting  com- 
panies and  the  general  public. 


In  the  Matteb  op  the  Application  op  the  Longton  Tele- 
phone Company  poh  Permission  to  Advance  Its  Bates 
FOB  Business  Sebvice  in  the  Citt  or  Lonqton^  Kansas. 

Docket  No.  560. 
Decided  April  9,  1913. 
Inadequate  Return — Increased  Kate  Authorized.   [Ed.] 

OEDEB. 

Now  on  this  9th  day  of  April,  1913,  this  matter  comes  on 
to  be  heard,  notice  having  been  regularly  given  of  such  hear- 
ing. There  appears  John  Marshall,  Attorney  for  the  Public 
Utilities  Commission  of  the  State  of  Kansas,  F.  B.  Mac- 
Kinnon for  R.  F.  Cooper,  Manager  of  the  Longton  Telephone 
Company,  Frank  Organ  tor  the  Busbee  Telephone  Comiiany, 
and  thereupon  Mr.  F.  B.  MacKinnon  asks  and  is  granted 
leave  to  withdraw  the  application  of  Mr.  Cooper,  so  far  as 
it  concerns  the  forty-one  subscribers  of  rural  telephone  com- 
panies, and  thereupon  the  evidence  is  submitted  to  the  Com- 
mission,, and  from  the  evidence  the  Comnussion  does  find 
that  a  charge  of  f  1.00  per  month  for  hnsiness  telephones  in 
the  city  of  Longton  is  not  compensatory,  and  that  the  charge 
should  be  91.50  per  month. 

/*  is  therefore  by  the  Commissiov  ordered,  That  the  said 
B.  P.  Cooper  be  permitted  to  raise  the  charge  for  business 
telephones  in  the  City  of  Longton,  from  |1.00  per  month  to 
fl.50  per  month.  -:  .;    ,;^*7       , 
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In  the  Mattbb  of  the  Appucation  of  The  Dighton  Tblb- 
PHONB  Company  poe  Peemission  to  Establish  a  Toll 
Bate  of  15  Cents  between  Dighton  and  Healy,  Kan- 
sas. 

Docket  No.  487. 
Decided  Aprti  is,  1913. 

Division  of  Interline  Revenue. 

Ordtrtd,  That  the  rate  for  service  between  The  Dighton  Telephone  Com- 
pany and  The  Healy  Telephone  Company  shall  be  15  cents  per  message,  which 
shall  be  divided  equally  between  the  companies.* 

OBDEB. 

Now  on  this  15th  day  of  April,  1913,  Oils  matter  comes 
on  for  hearing,  and  comes  F.  B.  MacKinnon,  representing  The 
Dighton  Telephone  Company,  and  W.  H.  Stanley,  appearing 
for  The  Healy  Telephone  Company,  and  thereupon  the  said 
parties  introduced  their  evidence,  from  which  evidence  the 
Commission  does  find  that  there  should  be  established  be- 
tween Dighton  and  Healy  a  toll  charge  of  15  cents,  and  that 
the  same  should  be  divided  equally  between  The  Dighton 
Telephone  Company  and  The  Healy  Telephone  Company. 

It  is  therefore  by  the  Commission  ordered.  That  from  and 
after  the  first  day  of  June,  1913,  the  said  Dighton  Telephone 
Company  and  the  said  Healy  Telephone  Company  shall  each 
collect  a  charge  of  fifteen  cents  from  persons  desiring  to  talk 
to  any  subscribers  of  the  other  telephone  company,  which  snm 
shall  be  divided  equally  between  the  said  telephone  com- 
panies. 

And  it  ta  further  ordered,  That  the  said  telephone  com- 
panies account  to  each  other  for  such  service  on  the  first  day 
of  each  month. 

/*  is  further  ordered,  That  the  order  of  the  Commissionf 
heretofore,  on  the  9th  day  of  January,  1913,  be  modified  as 
above  set  forth. 

*Editor's  beadnote. 

tPrinted  in  Commisiion  Leaflet  No.  14,  at  page  25.  ^^  , 
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Railboad  Commission  op  Louisiana  va.  The  WEaTBEN  Union 
Telegeaph  Company. 


Order  No.  1552. 
Decided  April  17,  1^13. 

Violation  of  Rules  and  Regulationi  by  Cloaing  Office  at  Jeanerette. 

UpoD  comiffcint  fcy  citizens  of  Jeanerette  that  The  Western  Union  Tele- 
graph Company  had  arbitrarily  dosed  its  office  at  Jeanerette  without  the 
consent  of  th£  Connnission,  the  Commission  found  that  The  Western  Union 
had  made  an  arrangement  to  handle  telegrams  over  the  lines  of  the 
Cumberland  Telephone  Company,  and  that  this  service  would  be 
available  twenty-four  hours  daily,  including  Sundays,  whereas  the  tele- 
graph office  ddscontinued  had  been  open  only  from  about  8:00  A.  M.  to 
7K)0  P.  M.  on  week  days  and  closed  on  Sunday.  It  was  further  found 
that  there  was  a  Western  Union  telegraph  office  in  the  depot  of  the  Southern 
Pacific  Railroad  at  Jeanerette. 

Violation  of  Commission's  Rnles. 

HeU:  That,  although  the  action  of  The  Western  Union  in  closing  its 
office  without  the  Commission's  approval  constituted  a  technical  violation 
of  flie  Commission's  rules,  there  was  no  wilful  intent  to  disregard  these 
rules ;  that  the  imposition  of  a  penalty  on  this  account  would  be  arbitrary 
for  the  reason  that  the  Company  has  retained  an  ofSce  at  the  railroad  station 
and  established  a  new  office  in  the  office  of  the  Cumberland  Telephone 
Company;  but  that  such  changes  should  not  be  made  in  the  future  without 
first  consulting  the  Commission  and  the  people  of  the  community  aSecfed. 

Substitution  of  Service  by  Tdephone. 

Held:  That,  through  its  arrangement  with  the  telephone  company,  the 
Western  Union  has  substituted  a  service  superior  to  that  which  previously 
existed  in  Jeanerette.  by  affording  all  patrons  direct,  continuous  telegraphic 
service  to  all  parts  of  the  world,  without  additional  charge  for  the  tele- 
phonic service  to  the  nearest  Western  Union  operator. 
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Elimination  of  Competitioii — Increase  of  Rates. 

Held:  That  the  G^mmission  does  not  apprehend  that  this  arrangeraent 
will  drive  out  corapetition,  and  will  not  permit  the  rates  for  telephonic 
or  telegraphic  service  to  be  advanced. 

Secrecy  of  Hessagei. 

Held:  That  the  apprdiension  that  the  secrecy  of  telegrams  will  be  de- 
stroyed because  handled  by  women  instead  of  men  is  wholly  unfounded ,• 

OPINION  AND  ORDER. 

TMs  investigation  was  institnted  by  the  Commission  apon 
a  complaint  filed  by  certain  citizens  of  Jeanerette  that  The 
Western  Union  Telegraph  Company  had  arbitrarily,  and 
without  the  consent  of  the  Railroad  Commission,  -  closed, 
discontinued  and  dismantled  its  telegraph  office  at  Jeaner- 
ette, Louisiana,  and  removed  its  telegraph  operator. 

The  Commission  has  made  a  thorough  investigation  of  the 
complaint,  and  it  finds  that  The  Western  Union  Tele^aph 
Company,  has,  through  an  existing  contract  with  the  Cumber- 
land Telephone  Company,  arranged  to  handle  telegrams  over 
the  lines  of  the  telephone  company  as  follows :  When  a  party 
desires  to  send  a  telegram,  he  may  do  so  hy  writing  the  tele- 
gram out,  delivering  it  to  a  messenger  of  The  Western  Union 
Telegraph  Company,  or  by  sending  it  direct  to  the  office  of 
the  telegraph  company;  or  he  may  telephone  his  telegrams 
directly  to  a  telegraph  operator  at  the  nearest  Western  Union 
Telegraph  station,  without  any  additional  cost  for  the  toll 
service  furnished  him  by  the, telephone  company.  The  serv- 
ice thus  rendered  is  continuous  for  twenty-four  hours  daily, 
including  Sundays.  For  many  years  there  was  a  separate 
telegraph  office  in  the  town  of  Jeanerette.  This  telegraph 
office  received  and  delivered  written  messages  through  its 
operator  at  that  point.  The  office  was  open  only  during  the 
daylight  hours,  or  from  about  8  A.  M.  to  about  7  P.  M.,  daily. 
It  was  closed  on  Sundays.  Its  revenue  during  the  recent 
months  previous  to  the  change  amounted  to  approximately 
160.00  a  month. 

The  principal  complaint  seems  to  be  that  there  is  a  greater 
opportunity  for  divulging  the  secrecy  which  should  surround 
■Editor's  faeadnote 
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the  delirerj  of  written  telegrama  under  the  present  method 
of  handling  such  business  than  under  the  old  method  of 
delivering  the  written  telegram  to  Morse  operators  and  hav- 
ing it  sent  over  telegraph  wires  to  its  destination. 

The  evidence  shows  that  there  is  a  Western  Union  Tele- 
graph office  in  the  depot  of  the  Southern  Pacific  office  at 
Jeanerette,  open  between  7  in  the  morning  and  6  or  there- 
abouts in  the  aftemooD.  The  operator  at  this  ofBce  is  in- 
structed to  transmit  written  telegrams  for  such  as  desire  to. 
use  the  service.  If  a  party  desiring  to  send  a  telegram  ob- 
jects to  telephoning  his  message  to  the  nearest  operator,  he 
may  send  it  in  writing  to  the  Morse  operator  at  the  depot 
during  the  hours  that  this  office  is  open,  which  are  about 
the  same  as  those  of  The  Western  Union  Telegraph  Com- 
pany's separate  office,  when  it  was  maintained  in  Jeanerette. 
However,  this  would  not  afford  service  during  the  night  or  on 
Sundays. 

It  is  true  that  technically  there  may  be  a  violation  of  the 
Rules  of  the  Commission — that  is  to  say — The  Western 
Union  Telegraph  Company  should  have  obtained  the  con- 
sent of  the  Commission  to  discontinue  its  separate  telegraph 
office  at  Jeanerette  and  combine  its  facilities  with  those  of 
the  telephone  company.  However,  the  evidence  is  not 
sufficient  to  warrant  the  Commission  to  impose  a  penalty 
upon  The  Western  Union  for  discontinuing  its  separate 
office,  because  it  left  an  office  at  the  depot,  and  it  has  estab- 
lished a  new  office  in  the  office  of  the  Cumberland  Telephone 
Company,  thus  affording  the  people  of  Jeanerette  two  facili- 
ties by  which  they  may  send  telegrams.  It  would  be  an  arbi- 
trary action  on  the  part  of  this  Commission,  under  these 
circumstances,  to  attempt  to  impose  a  penalty. 

It  should  be  said  here,  however,  that  such  changes  should 
not  be  made  in  future  without  first  consulting  the  Commis- 
sion, as  well  as  the  people  of  the  community  affected.  In 
this  case,  Tlie  Western  Union  Telegraph  Company  has  sub- 
stituted a  highly  superior  service  in  the  town  of  Jeanerette 
to  the  service  which  previously  existed,  by  affording  all  pa- 
trons of  the  telegraph  company  direct,  continuous  tele- 
graphic service  to  all  parts  of  the  world,  without  additional 
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cost  for  the  toil  service  necessary  to  connect  a  subscriber  with 
the  nearest  Western  Union  Telegraph  office,  in  other  words, 
the  party  who  desires  to  send  a  telegram,  instead  of  giving 
his  message  to  a  telephone  operator,  gives  it  directly  to  a 
Western  Union  Telegraph  operator  if  he  so  desires. 

Some  fear  was  expressed  by  counsel  who  appeared  for 
the  principal  complainant  that  this  was  a  scheme  on  the 
part  of  The  Western  Union  Telegraph  Company  to  eliminate 
competition  and  thereafter  to  increase  the  telegraphic  rates. 
Our  answer  to  this  is  that  this  Commission  has  not  per- 
mitted telegraph  or  telephone  rates  to  be  advanced  except 
in  those  instances  where  some  sections  of  the  State  were  re- 
ceiving free  telephone  service  over  long  distance  toll  lines 
for  unreasonable  distances.  This  was  gross  discrimination, 
and  in  order  to  bring  the  entire  rate  system  into  proper 
adjustment  and  to  eliminate  unjust  discrimination  and  place 
all  users  of  the  telephone  and  telegraph  service  upon  an  equal- 
ity, the  Commission  itself  established  reduced  toll  rates,  and 
required  them  to  be  assessed  without  discrimination.  There 
should  be  no  fear  that  telegraphic  rates  voluntarily  estab- 
lished will  be  raised.  We  do  not  anticipate  that  the  present 
system  will  drive  out  competition ;  but  in  no  event  will  rates 
for  telephone  or  telegraph  service  be  advanced  as  long  as 
this  Commission  has  the  power  to  prevent  it.  The  Inter- 
state Commerce  Commission,  we  feel  sure,  will  not  tolerate 
advances  in  rates  for  interstate  service.  Certainly  in  the  ■ 
instant  case  the  service  has  been  vastly  improved,  and  we 
can  see  no  reason  for  apprehension ;  and  the  apprehension 
on  the  part  of  the  complainants  that  the  secrecy  of  the  tele- 
gram will  be  destroyed  becanse  handled  by  women  instead 
of  men  is  wholly  unfounded.  There  are  thousands  of  women 
telephone  and  telegraph  operators  in  the  service,  and  we  have 
never  received  a  complaint  that  they  have  divulged  the  se- 
crecy of  the  telegrams  which  pass  through  their  hands.  They 
should,  of  course,  be  impressed  with  the  necessity  of  secrecy 
in  handling  telegrams. 

There  is  a  Western  Union  Telegraph  office  in  Jeanerette. 
In  fact,  the  records  show  that  that  there  is  a  double  facility 
for  sending  telegrams  over  the  Western  Union  wires,  and  we 
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cannot,  therefore,  find  mj  wilful  intent  upon  the  part  of 
The  Western  Union  Telegraph  Company  to  disregard  the 
CommiBsion's  rules  by  niaking  the  change  that  was  made 
in  its  office  at  Jeanerette. 

The  premises  considered,  it  is 

Ordered,  That  the  case  be,  and  the  same  is  hereby  dismissed. 

By  order  of  the  Commission,  Baton  Bonge,  Loniaiana, 
April  17th,  1918. 
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State  Railway  CommiaBJon. 

In  ke  Batbs  or  Steels  Citt  Telephone  Company. 

Application  Ko.  1668. 
Decided  January  23, 1913. 

Rates— Use  <rf  One  Telephone  by  Two  Partiea— "Out  of  Hour" 

and  Night  CaUs.    [Ed] 

The  Steele  City  Telephone  Company  was  granted  anthority, 
sahject  to  complaint,  to  establish  a  rate  of  50  cents  per  month 
in  addition  to  its  regular  rate  of  fl.OO  per  month,  for  the  use 
of  one  telephone  by  two  parties.  The  company  was  also  au- 
thorized to  establish  a  rate  of  ten  cents  for  night  and  out-of- 
honr  calls,  and  it  was  directed  that  the  company  be  notified 
by  letter  of  the  action  taken." 


In  SB  Application  of  the  Bebtrand  Telbphonb  Coupany 

FOB  AUTHORITT  TO  INGOEASB  RaTBS. 

Application  No.  1599. 

Decided  February  is,  1913. 

Increase  of  Rates-^Valuation  of  Property — Reproduction  Cost — 

Present   Value — Depreciation — Rate   of   Return — Form 

of  Accounts — Purchase  of  Subscribers'  Instruments. 

Upon  application  by  the  Bertrand  Telephone  Company  for  authority  to 
increase  its  rates  for  business  telephones  from  $1,50  to  $2.00  per  month, 
and  to  charge  2S  certs  per  month  additional  for  desk  telephones,  the  Com- 
mission made  a  physical  valuation  of  the  applicant's  property,  finding  the 
reproduction  cost  new  to  be  $18,886.50  and  the  present  value  $14,442.59. 
By  deducting  the  accrued  depreciation'  from  the  reproduction  cost  new  the 

'Informal  ruling  contained  in  the  minutes  of  the  Coouniauoii  for  January 
23, 1911— Ed. 
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so-called  present  depreciated'  value  was  found  to  be  $13,624.78.  After  al- 
lowing 8  per  cent,  upon  the  reproduction  cost  new  of  the  depreciable  prop- 
erty for  current  inaintenance  and  deferred  depreciation,  the  Commission 
found  that  the  past  year's  revenues  showed  a  net  balance  available  for 
dividends  of  about  6  per  cent,  on  the  depreciated  value,  and  that,  if  the 
rates  were  advanced  as  proposed,  a  net  return  of  7.6  per  cent,  upon  this  value 
would  be  received. 

Ordtrtd,  That  the  proposed  rates  be  audiorized; 

That  the  applicant  open  a  set  of  double  entry  Ikk^s,  as  prescribed  by 
the  Commission,  and  that  the  amount  entered  therein  as  the  basis  on  which 
the  books  shall  be  kept,  shall  be  the  present  depreciated  value  of  $13,624.78; 

That  the  applicant  set  aside  annually  as  a  maintenance  and  depreciation 
fund,  Jl,328.00,  being  8  per  cent,  upon  the  depreciable  property,  and  enter 
this  amount  in  its  books  in  monthly  sums  of  $110.66; 

That  the  applicant  purchase  all  telephones  owned  by  subscribers.* 

OPINION. 

Hall,  Commisaioner: 

This  case  came  on  for  hearing  npon  the  petition  of  said 
Company  on  January  10,  1913,  for  authority  to  increase  its 
business  'phone  rates  50  cents  per  month,  and  to  make  an 
additional  chai^  for  25  cents  per  month  for  all  desk  'phones. 

In  connection  with  these  proceedings,  a  valuation  of  the 
telephone  property  of  the  said  company  was  made  by  the 
engineers  of  this  Commission,  and  a  study  in  detail  was  made 
by  U.  G.  Powell,  Acconntant  for  the  Commission.  The  final 
summary  sheet  as  of  December  20, 1912,  of  the  physical  Talua- 
tion  department  shows  the  properties  of  said  company  to  be 
as  follows: 


iiPRWracnoK 

OOKDITIOM 

PUSBNT 

SUBJECT                                                  ?ALVI   WBW 

mcENT 

VALUE 

1.  Right  of  way  and  real  estate.— None, 

2.  Buildinss  and  fiirtures                            $115.00 

92 

$105.80 

3.  Central  station  equipment                         861.00 

58 

499J8 

4.  Sub-station   equipment                           3.944.99 

80 

3,155.99 

70.8 

7324.06 

6.  Tools,  vehicles  and  utensils                      131.00 

60 

78.60 

7.  Stores   and   supplies                                 248.50 

100 

248.50 

a  Transportation    of    men    and    matc- 

ria].-None. 

9.  General  expenditures                             2,530.26 

100 
76.5 

2,530.26 

Gkaito  Total                              $18,886.50 

$W,442.S9 

•Editor's  headnote. 
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The  books  of  the  company  have  not  been  kept  in  such  a 
manner  aa  to  make  it  possible  to  find  the  investment  cost. 
It  appears  that  the  owner  and  manager  has  been  careful  to 
keep  the  cash  account  correctly,  the  plan  being  to  charge  the 
cash  account  with  all  money  received  from  any  source  what- 
soever, and  to  credit  the  cash  account  with  all  money  paid 
out 

For  the  purpose  of  showing  the  earnings  and  expense  of 
the  said  company,  Mr.  Powell  has  taken  the  period  from 
January  1,  1911,  to  January  1,  1912,  and  has  prepared  the 
following  table: 

EARNINGS 
Rental,  toll  and  switching,  as  per  cash  re- 

cdved  $4,202.90 

Rental  and   toll   account  receivable,   as   per 

ledger  53775 

TOTAL    EAKNINGS  $4,740.65 

DEDUCTIONS  FROM  EARNINGS 
Tolls  paid  Neb.  Tel.  Co.  $359.96 

Switching  service  to  Elwood  exchange  30.60 

Switching  service  to  Loomis  and  Holdrege  123.10 


Net  Gboss  Eabkings 

EXPENSES 

Operator's  hire,  light,  fuel,  stationery,  etc.  $1,495.38 

Livery  and  railroad  fare  125.65 

Freight,  draj'age  and  express  114.60 

Legal  expenses  25.00 


MAINTENANCE 
Total  paid  for  material  $494.56 

Leas  new  construction  75.00 

Cnrrent  repairs  and  depreciation  $419.56 

Taxes  74.06 

Manager's  and  lineman's  salary  1,000.00 

TOTAL 

Total  Exiensbs 
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It  will  be  seen  that  the  above  table  shows  that  the  total  eamiiiKS  amount 
to  K?«.65 

That  the  amounts  paid  to  the  Nebraska  TeL  Co.,  the 
Elwood  Exchange  and  to  Loomis  and  Holdredge, 
for  tolls  and  switching  diarges  amount  to  503.66 

Leaving  a  net  balance  of  $4,23&.99 

It  will  also  be  seen  that  the  general  expenses 
amount  to  ¥17(S0JS3 

That  the  maintenance,  less  $75.00  paid  out  for  new 

construction  is  419^ 

That  the  taxes  amount  to  74.00 

It  was  shown  that  Mr.  Bardshar,  owner  and  man- 
ager, gives  his  entire  time  to  the  plant,  for  which 
we  have  allowed,  per  year  1,000.00 

Thii  brings  the  total  expenses  to  3,254^ 

Which  leaves  a  net  income  of  $  982.74 

or  5.1  per  cent,  on  the  reproduction  new  of  $18^18.79,  as  found  by  the 
engineering  department. 

For  the  purpose  6t  arriving  at  the  amonct  of  depreciable 
property,  and  the  amount  of  property  on  which  rates  may  be 
based,  the  plant  valne  haa  been  reduced  by  reason  of  deprecia- 
tion from  118,818.79  to  fl3,624.78,  present  depreciated  value. 

Allowing  8  per  cent,  for  current  maintenance  and  deferred 
depreciation,  the  normal  amount  per  year  is  |1,328.00.  The 
amount  paid  out  for  these  items  for  the  year  was  f  1,159.81, 
which  leaves  fl68.19  to  be  deducted  from  the  net  income  of 
fd82.74,  said  amount  to  be  placed  in  the  depreciation  reserve 
fund,  which  leaves  a  net  balance  for  dividends  of  (814.65,  or 
6  per  cent*  on  the  present  valne  of  f  13,624.78. 

The  application  contemplates  an  advance  of  50  cents  per 
month,  or  |6.00  per  annum,  on  all  business  'phones  only, 
which  were  at  the  end  of  the  calendar  year  1911,  thirty-eight 
This  would  increase  the  earnings  (228.00  per  year.  This 
amount,  added  to  the  net  return,  as  shown  above,  of  1814.65, 
would  amount  to  $1,042.65,  or  7.6  per  cent  on  the  depreciated 
value  of  $13,624.78. 

The  Commission  further  finds  that  a  part  of  the  sub- 
scribers are  furnishing  their  own  'phones.  The  company 
should  pay  the  subscribers  for  such  'phones.  The  Commis- 
sion also  finds  that  the  company  is  not  keeping  a  proper  sya- 
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tern  of  books,  and  that  the  rates  applied  for  are  not  unreason- 
able, and  the  advance  as  prayed  for  should  be  granted. 

ORDER. 

It  ia  therefore  ordered.  That  the  said  company  shall  open 
op  a  set  of  double  entry  books,  as  prescribed  by  the  Commis- 
sion, on  the  Ist  day  of  April,  1913,  and  that  the  amount  en- 
tered on  said  books  as  a  basis  on  which  the  books  shall  be 
kept,  shall  be  fl3,624.89. 

/(  M  further  ordered.  That  tiie  said  company  shall  buy 
all  'phones  that  are  owned  by  the  subscribers,  at  a  price  to 
be  agreed  upon  by  both  parties,  and  should  the  parties  not 
agree,  then  and  in  that  case  the  matter  shall  be  referred 
to  this  Commission. 

It  is  further  ordered,  That  the  advance  as  prayed  for  be 
granted,  and  that  the  said  company  shall  charge,  beginning 
April  1,  1913,  f  2.00  per  month  for  business  wall  'phones  and 
12.25  per  month  for  all  business  desk  'phones. 

/(  M  further  ordered.  That  the  said  company  shall  set 
aside  as  a  maintenance  and  depreciation  fund  the  amount  of 
8  per  cent  upon  its  depreciable  property,  which  amounts  to 
11,328.00  per  year.  The  said  amount  shall  be  set  up  upon 
the  books  monthly  in  the  amount  of  (110.66. 

Made  and  entered  at  Lincoln^  Nebraska,  Uiis  15th  day  of 
February,  1913. 
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Public  Service  Conimission — Second  District 

In  the  Mattee  of  thb  Complaint  of  Fobbbt  Hili^  Tax- 
PATEBS'  Association  of  Elmhdbst  vs.  Nbw  Tobk  Tblb- 
PHONH  Company. 

Case  No.  3373. 
Decided  April  i6,  1913. 

Reduction  of  ToU  Rate.     [Ed.1 

OBDEB. 

The  case  involves  priucipallj  the  question  of  telephone 
rates  for  calls  from  subscribero'  stations  within  the  so-called 
exchange  area  of  Forest  Hills,  in  the  Borough  of  Queens, 
to  points  within  Zone  1  in  the  Boroagh  of  Manhattan. 

A  public  hearing  was  held  on  the  13th  day  of  Jannary, 
1913,  at  which  the  testimony  of  Tarioos  witnesses  (or  the 
complainant  and  respondent  was  introduced,  and  briefs  were 
subsequently  filed  by  counsel  for  both  parties.  Upon  con- 
sideration whereof,  it  is 

Ordered,  that  respondent,  New  York  Telephone  Company, 
be  and  it  is  hereby  directed  and  required  to  cease  and  desist 
on  or  before  June  1,  1913,  from  collecting  and  receiving  any 
greater  charge  for  telephone  calls  between  sobscribers'  sta- 
tions within  its  present  so-called  Forest  Hills  exchange  area 
and  Zone  1  in  the  Borough  of  Manhattan,  New  York  Cit^, 
than  5  cents  per  call. 

Further  ordered,  that  respondent  shall  notify  the  Commis- 
sion on  or  before  April  25,  1912,  whether  it  accepts  and  will 
obey  the  provisions  of  this  order. 
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I'ATEiCK  O'Day  vs.  New  Yoek  Telephone  Compant. 
Case  Mo.  3429. 

Decidtd  April  i6, 1913. 

Estension  of  Telephone  Line — Guarantee  from  Prospective 
SubscriberB— Extra  Mileage  Charges — ^ToU  Rates. 

Upon  complaint  requesting  that  respondent's  telephoue  line  be  extended 
to  complainant's  residence,  it  appeared  that  the  respondent  had  offered  to 
make  the  connection,  provided  the  complainant  would  pay  die  coat  of 
building  the  necessary  two-mile  extension,  estimated  at  f670.0D,  and  an 
annual  rental  of  $66.00  This  rental  was  composed  of  the  exchange  rate  of 
$18JX)  for  the  respondent's  Williamsville  exchange  and  an  extra  mileage 
charge  of  $6.00  per  quarter  niiie  for  the  two  miles.  The  service  to  be 
rendered  was  multi-party  business  service  in  tbe  respondent's  Williamsville 
exchange,  with  a  &ve-cent  toll  rate  to  Buffalo.  It  further  appeared  that 
the  desired  extension  would  be  used  by  at  least  eight  subscribers  instead 
of  the  complainant  alone.  The  line  of  the  Pioneer  Telephone  Company 
ended  about  one  and  one-half  miles  from  the  complainant's  residence,  but 
the  prospective  subscribers  did  not  wish  to  be  connected  with  this  company's 
line  because  its  service  was  poor  and  the  connection  would  be  with  -its 
Clarence  exchange  from  which  a  toll  was  charged  to  Williamsville  and 
a  fifteeS'Cent  toll  to  Buffalo. 

The  Commission  held  that,  since  the  respondent  had  a  number  of  multi- 
party lines  serving  as  few  as  eight  subscribers  over  a  distance  of  two  or 
more  mites  at  the  ordinary  multi-party  line  rates,  it  should  be  required  to 
make  the  extension  requested,  and  further,  that  the  rates  provided  in  the 
Commission's  order  would  yield  a  reasonable  return  upon  tlie  cost  of  the 
line  and  the  use  of  the  instruments  after  deducting  the  cost  of  operation 
including  maintenance. 

Ordered,  That  the  respondent.  New  York  Telephone  Company,  build 
the  extension  necessary  to  serve  the  complainant  and  at  least  seven  other 
subscribers  who  shall  lile  a  bond  agreeing  to  take  multi-party  line  service 
for  three  years  at  the  Williamsville  exchange  rate  plus  an  extra  mileage 
diarge  of  $2.00  per  quarter  mile;  provided  (1)  that  such  bond  may  provide 
for  the  payment  of  the  full  rental,  as  for  eight  subscribers,  by  less  than 
that  number,  if  necessary;  (2)  that  the  respondent  may  arrange  for  the 
Pioneer  Telephone  Company  to  make  the  connection,  if  free  service  is 
thereby  afforded  to  the  respondent's  Williamsville  exchange;  and  (3)  that 
the  toll  rate  to  Buffalo  shall  not  exceed  the  toll  rate  between  Williamsville 
and  Buffalo.* 

OPINION  AND  ORDER. 

Respondent's  line  is  constructed  within  about  two  miles 
of  complainant's  residence  wbicb  is  located  abont  fonr  milep 
•Editor**  hcadoote.  C.a.a.iL- 
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east  of  WilliamsTille  on  the  Buffalo-Batavia  state  road.  The 
Pioneer  Telephone  Company's  line  now  ends  about  one  and 
one-half  miles  to  the  east  of  complainant's  residence.  Com* 
plainant  applied  to  respondent,  New  York  Telephone  Com- 
pany, for  a  connection  with  its  line,  and  therenpon  respond- 
ent offered  to  make  the  connection  on  terms  described  as 
follows:  Complainant  to  pay  for  boilding  the  liite  over  the 
two  miles  distance,  the  cost  being  estimated  at  f670,  and 
thereafter  to  pay  an  annual  rental  charge  of  f66.  This  an- 
nual charge  is  made  up  by  taking  the  base  rate  for  the 
Williamsville  exchange  telephone  service,  which  is  fl8,  and 
adding  thereto  a  mUeage  charge  of  148,  which  is  equal  to 
f6  per  quarter  mile.  The  service  to  be  rendered  would  be  a 
multi-party  business  service.  With  this  connection,  com- 
plainant would  receive  service  in  respondent's  Williamsville 
exchange  and  pay  a  five-cent  toll  rate  to  Buffalo  in  which  he 
is  specially  interested.  This  oCfer  so  made  by  respondent 
would  give  it  an  extension  of  line  for  two  miles  wiUkont  cost, 
and  an  annual  charge  for  service  approximating  10  per  cenC 
of  the  cost  It  is  fair  to  say,  however,  that  the  offer  was 
based  entirely  upon  the  assumption  that  but  one  subscriber, 
the  complainant,  would  use  the  line.  At  the  hearing  it  was 
developed  that  at  least  eight  subscribers  would  use  the  line 
and  that  an  acceptable  guarantee  would  be  furnished  by 
complainant  covering  the  use  of  the  line  by  these  eight  sub- 
scribers for  a  period  of  not  less  than  three  years  or  money 
payment  equivalent  to  the  amount  of  the  rates  which  all 
the  subscribers  in  using  the  line  would  pay.  This  is  con- 
cededly  a  totally  different  situation,  and  one  which  should 
and  must  change  the  terms  on  which  the  connection  should 
be  made.  Bespondent  has  a  number  of  multi-party  lines 
upon  which  it  serves  as  few  as  eight  subscribers  over  a  dis- 
tance of  two  miles  or  more  and  for  which  service  it  charges 
the  ordinary  multi-party  base  rates.  Bespondent  cannot 
complain,  therefore,  if  for  this  service  it  should  be  required 
to  make  the  extension,  as  it  has  offered  to  do,  and  if  it  should 
be  authorized  to  charge  for  the  service  on  this  extended  line 
its  Williamsville  base  rate  of  fl8  per  year  plus  a  mUeage 
<!harge  of  $2  per  quarter  mile,  or  fl6  additional  mt  year, 
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according,  bowerer,  as  tbe  mileage  may  be.  This  would  give 
resp<mdent  an  annual  charge  on  the  two-mile  basis  of  f34 
for  eight  BBbscribeni  as  a  minimum,  equal  to  a  total  of  (272. 
This  should  be  fnllj  snfBcieat  to  provide  a  reasonable  re- 
turn upon  the  cost  of  the  line  and  use  of  instmmeDts  after 
deduction  of  the  cost  of  operation  including  maintenance. 

The  FiMieer  Telephone  Company  operates  to  the  east  and 
north  of  complainant's  residence,  with  its  central  exchange 
at  Clarence.  In  the  past  its  service  has  not  been  good.  Some 
of  its  lines  appear  to  be  overloaded.  The  farmers  along  tiie 
Buffalo  road  prefer  the  WiUiamsville  exchange  since  their 
maricets  are  at  Williamsville  and  Buffalo.  The  toil  rate  for 
the  Williamsville  exchange  area  to  Buffalo  is  6  cents.  The 
Pioneer  Telephone  Company's  toll  rate  is  15  cents.  It  is 
said  to  be  contemplating  a  two-number  toll  service  to  Buffalo 
for  10  cents,  keeping  a  particular  person  rate  in  effect  at  16 
centa.  The  objection  of  complainant  and  liis  associates  to 
the  Pioneer  service  is  that  the^  would  be  connected  with  the 
Clarence  exchange,  and  they  would  have  to  use  the  poorer 
service  of  the  Pioneer  Company  besides  paying  a  toll  rate 
to  Williamsville  and  a  toll  rate  to  Buffalo  which  is  now  three 
times  the  toll  rate  for  the  Williamsville  exchange. 

The  New  York  Telephone  Company  and  the  Pioneer  Tele- 
phone Company  have  a  traffic  agreement  und^  which  con- 
nected service  is  provided  for,  and  the  operation  by  the 
Pioneer  company  in  certain  territory  is  rec(^;niied,  but  any 
agreement  to  the  effect  that  the  Pioneer  company  shall  have 
a  monopoly  of  the  local  service  territory  east  of  the  New 
York  Company's  present  line  is  disclaimed. 

The  Commission  is  of  the  opinion  that  respondent,  New 
York  Telephone  Company,  should  make  the  extension,  upon 
the  filing  with  it  of  the  indemnity  bond  offered  by  com- 
plainant at  the  hearing  providing  for  at  least  eight  sub- 
scribers to  the  line  as  extended  and  their  continuance  as 
subscribers  at  standard  rates  in  effect  for  a  period  of  at  least 
three  years.  If  for  any  reason  the  respondent  shall  arrange 
for  the  extension  of  line  to  be  made  by  the  Pioneer  Teleph<Hie 
Company,  the  respondent,  New  York  Telephone  Company, 
should  provide  for  the  use  of  the  line  connecting  with  its 
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WilliamsTille  exchange  by  complainant  and  Ms  associates 
upon  the  base  rate  of  f  18  plus  |16  mileage  and  a  5-cent  toll 
charge  to  Buffalo.  Bespondent  should  be  at  libert;y  to  work 
out  the  details  in  its  own  way.    It  is,  therefore, 

Ordered,  that  the  respondent,  !New  York  Telephone  Ck>m- 
panj,  be  and  is  hereby  directed  to  make,  as  a  reasonable 
addition  to  its  line,  the  extension  along  or  near  the  BufCalo- 
Batavia  state  road  from  the  end  of  its  present  line  in  that 
vicinity  to  conuect'with  complainant's  residence  on  that  road 
and  at  least  seven  other  subscribers  located  on  or  near  that 
road  who  shall  previous  to  such  extension  by  respondent, 
individually  or  by  complainant  and  one  or  more  of  said  other 
subscribers,  file  with  respondent  an  indemnity  bond  cover- 
iug  the  taking  by  said  subscribers  of  multi-parl^  line  service 
as  connected  with  respondent's  Williamsville  exchange  for 
a  period  of  three  years  at  a  rate  not  less  than  f  18  per  annum 
as  a  base  rate  plus  f2  per  quarter  mile  as  line  mileage  and 
such  further  charge  as  may  result  from  any  reasonable  ad- 
dition to  the  base  rate  at  WilliamsTille  as  may  be  established 
hereafter  by  respondent  during  such  period  of  three  years 
for  subscribers  generally  in  the  Williamsville  exchange  area; 
provided  (1)  that  such  indemnity  bond  may  provide  for  the 
payment  of  the  full  amount  of  the  rentals  as  for  the  eight 
subscribers  by  a  less  number  of  subscribers  in  case  eight 
subscribers  shall  not  during  the  three  year  period  con- 
tinuously take  the  service;  and  provided  (2)  that  respondent 
may  arrange  with  the  Pioneer  Telephone  Company  for  the 
making  of  such  line  extension  and  for  service  thereover  with 
direct  connection  for  complainant  and  such  other  aabscribers 
with  the  Williamsville  exchange  of  respondent^  and  provided 
(3)  that  the  toll  rate  charged  between  complainant's  and 
such  other  subscribers'  stations  and  the  city  of  Buffalo  shall 
not  exceed  the  toll  rate  between  Williamsville  and  Buffalo. 

Further  ordered,  that  complainant  shall  furnish  tiie  said 
indemnity  bond  to  the  respondent  on  or  before  May  10, 1913, 
and  that  upon  the  filing  with  respondent  of  said  indemnity 
liond,  the  respondent  shall  proceed  promptly  with  the  said 
extension  as  a  reasonable  addition  to  its  line  and  put  the 
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same  in  operatioii  with  the  service  aa  hereinatwre  provided 
before  June  15,  1913. 

Further  ordered,  that  respondent,-  New  York  Telephone 
Company,  shall  notify  the  Commission  on  or  before  April 
25,  1913,  whether  it  accepts  and  will  obey  the  provisions  of 
the  order  in  thia  proceeding. 


jdbyGoOglC 


NORTH  DAKOTA. 

Railroad  Commission. 

In  bb  Inquiry  of  E.  W.  Evbbson. 

Dated  March  5,  1913. 

Withdrawal  of  Service. 

The  Commission  has  jurisdiction  to  autboriie  or  prevent  the  closing  of 
a  central  office  by  a  telephone  company,  and  application  must  be  made  to 
the  Commission  for  permission  to  take  sucll  a  step.* 

In  reply  to  your  inquiry  this  day  submitted  as  to  -whether 
a  telephone  company  may  close  a  central  station  at  a  par- 
ticular station  at  a  particular  town  and  remove  the  switch- 
board therefrom,  I  would  reply  that  under  that  statute  relat- 
ing to  the  duties  of  the  Bailroad  Commission,  as  amended 
by  the  laws  of  1911,  the  Baiiroad  Commission  has  super- 
Tisioa  of  all  telephone  companies  in  the  state,  and  it  wotild 
be  within  its  province  to  determine  all  questions  of  this  kind. 

Before  a  company  can  close  a  central  at  any  town  it  will 
be  necessary  for  it  to  make  application  to  the  Bailroad  Com- 
mission for  permission  to  take  such  a  step,  wherenpon  the 
Commission  would  investigate  the  application,  and  if  it 
found  that  such  removal  would  oparate  to  the  inconvenience 
or  disadvantage  of  the  patrons  of  the  town,  the  permission 
would  not  be  granted,  and  on  Uie  other  hand,  if  such  removal 
would  not  result  injuriously  to  such  patrons  and  would  be 
for  the  best  interests  of  all  concerned,  it  probably  would 
be  granted.! 

'Editor's  headnote. 

flnfoimal  ruling  contained  in  a  letter  of  the  Commission,  dated  March 
5,  1913,  and  issued  over  the  signature  of  the  President  of  the  Commisuon. — 
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Hayob  Busbby  of  South  Vienna,  Ohio,  vs.  thb  Gbmtsal 
Union  Tblbphonb  CJompany. 

DaUd  April  4,  1913. 

Withdrawal  of  Service — DivisioD  of  Territory— Juriadiction  of 
Commission  to  Issue  Injunction. 

Informal  complaint  was  made  against  the  Central  Union  Telephone 
Company  that,  having  established  physical  connection  with  the  lines  of 
the  Flattsburg  Home  Telephone  Company,  it  proposed  to  withdraw  its  local 
service  at  South  Vienna,  and  to  leave  the  field  to  the  Flattsburg  Home  Tele- 
phone Company,  with  the  result  that  the  flat  rate  service  to  Springfield  would 
no  longer  be  available.  In  response  the  Commission  stated  that,  in  granting 
the  application  of  the  Central  Union  Telephone  Company  and  the  Flatts- 
burg Home  Telephone  Company  for  physical  connection,  it  did  not  con- 
template that  any  diminution  of  service  would  result,  but  that,  nevertheless, 
it  had  no  authority  to  issue  anything  in  the  nature  of  an  injunction,  either 
mandatory  or  prohihitive,  and  consequently  could  not  force  the  Central 
Union  Telephone  Company  to  continue  the  service  in  question.* 

The  Commission  has  considered  the  report  of  its  Expert 
regarding  the  proposed  withdrawal  of  the  Bell  Telephone 
Company  from  local  service  around  South  Vienna.  This 
action  on  the  part  of  the  Bell  Telephone  Company  is  not  a 
necessary  nor  a  logical  result  of  the  exercise  of  the  authority 
nhich  the  Commission  granted  the  Bell  Telephone  Company 
and  the  Flattsburg  Home  Telephone  Company  to  form  a 
physical  connection.  The  Commission,  in  fact,  did  not  con- 
template that  there  would  be  any  diminution  of  service  by 
either  company  jn  that  neighborhood.  That  question,  how- 
ever, was  not  before  the  Commission  at  that  time  and  was 
not  a  necessary  element  of  the  case. 

The  Commission  believes  the  Bell  Telephone  Company 
should  continue  to  famish  service  in  that  territory,  but  does 

•Editor's  note  prepared  from  record. 
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not  bare  the  power  to  enforce  Buch  a  requirement.  As  gag- 
geated  to  you  upon  the  occasion  of  your  visit  to  tbe  office  of 
the  Commission,  your  remedy  to  prevent  the  withdrawal  of 
the  Bell  Telephone  Company  from  service  in  this  locality  is 
to  be  sought  in  a  court  of  law  and  it  api>ear8  that  that  is  still 
the  only  effective  coarse  open  for  you  to  pursue  at  this  time. 
The  legislature  has  not  conferred  upon  the  Commission 
the  authority  to  issue  anything  In  the  nature  of  an  injnnc- 
tion,  either  mandatory  or  prohibitive,  and  that  seems  to 
be  the  only  action  that  would  meet  the  emergency  which  con- 
fronts the  people  of  yonr  neighborhood.! 


In  the  Matter  of  the  Joint  Application  of  The  Albant 
Division  of  The  Rdtland  Citizens'  Telephone  Com- 
PANTj  OF  Albant,  Athens  Codntt^  Ohio^  and  thh 
CEI4TBAL  Union  Tblbphonb  Compant,  fob  the  Consent 

AND  APPBOVAL  of  THE  COMMISSION  FOB  A  CONNECTING 
ABBANOEMBNT  FOB  AN  INTEBCHANQE  OF  BEBVICS  BITTWEEN 
THE  APPUCANTS. 

■No.  482. 
Dtcided  April  IS,  19'3. 

Mutual  Telephone  Companies — Physical  Connection — ^Jurisdic- 
tion of  Commission. 

Tbe  Commission  dismissed  the  joint  application  of  the  Central  Uoioo 
Telephone  Company  and  The  Albany  Division  of  The  Rutland  Citizens' 
Telephone  Company,  for  physical  connection,  for  the  reason  that  The  Rut- 
land Citizens'  Telephone  Company  had  held  itself  out  aj  a  mutual  company 
not  operating  for  profit,  and  consequently  could  not  invoke  the  jurisdiction 
of  the  Commission.* 

ORDER. 

It  appearing  to  the  Commission  that  The  Albany  Division 
of  The  Rutland  Citizens'  Telephone  Company,  joint  appli- 
cant herein  with  the  Central  Union  Telephone  Company,  haa 

flnformal  ruling  contained  in  a  letter  of  the  Commission,  dated  April 
4,  1913,  and  issued  over  the  signature  of  the  Secretary  of  the  Commission. — 
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filed  no  schedule  of  rates  and  charges,  has  made  no  annual 
or  other  reports  to  the  Commission,  nor  done  any  of  the 
things  required  bj  law  of  public  service  corporations,  and  it 
appearing  further  that  said  The  Albany  Division  of  The 
Itntland  Citizens'  Telephone  Company  has  held  itself  ont  as 
a  mntual  company  operating  not  for  profit,  the  Commission 
finds  that  its  jurisdiction  cannot  be  invoked  by  said  The 
Albany  Division  of  The  Rutland  Citizens'  Telephone  Com- 
pany in  this  action  and  this  case  is,  therefore,  dismissed. 
Dated  at  Columbus,  Ohio,  this  fifteenth  day  of  April,  1913. 


Habbt  H.  AikhNj  Complainant;  vs.  The  Cincinnati  and 
Stjbubban  Bell  Telephone  Company,  Defendant. 

No.  493. 
Decided  April  17.  1913. 

Removal  of  Telephone  Used  for  Unlawful  Pniposet. 

A  telephone  company  acts  within  its  rights  and  in  the  exercise  of  its 
proper  discretion  in  removing  a  telephone  at  the  demand  of  the  police 
department  and  police  -oflicers  of  the  city,  upon  being  informed  by  them 
that  said  telephone  is  being  used  in  furtherance  of  an  unlawful  business. 

Re-installation  of  Telephone. 
It  is  the  duty  of  the  telephone  company  to  re-install  such  telephone, 
upon  application  therefor,  if  the  company  is  satisfied  that  no  unlawful  use 
thereof  vritl  be  made,  and  it  is  not  for  the  Commission  to  say  what  guarantee 
the  company  shall  demand  against  further  illegal  use,  unless  it  shall  later 
appear  that  the  company's  demand  is  unreasonable,  nor  is  the  consent  of 
the  munidpality  or  of  any  officer  thereof  a  condition  precedent  to  the 
restoration  of  service.* 

J08.  Sagmeister,  for  Complainant. 
J.  W.  Heintzman,  for  Defendant 

OPINION. 
O.  H.  Hughes,  Commissioner: 

For  cause  of  complaint,  complainant  says : 

"That  he  is  a  resident  of  the  City  of  Cincinnati,  and 
within  the  telephone  zone  of  The  Cincinnati  &  Subur- 
•Editor's  taeadnote. 
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ban  Bell  Telephone  Company;  tbat  tlie  defendant  ia  a 
corporation  or^nized  under  the  laws  of  Ohio,  doing 
a  genmil  telephone  bosinees,  and  is  classified  as  a  pnb- 
lic  ntilit;  and  under  the  jurisdictiDn  of  tbe  Public  Serr- 
ice  OonuniMdon  of  Ohio;  that  for  three  years  prior  to 
February  14,  he  was  a  subscriber  to  the  telephone  serr- 
Ice  of  The  Cincinnati  &  Buburban  Bell  Telephone  Com- 
pany, and  promptly  paid  the  bills  rendered  by  said 
company  for  such  service,  and  that  on  the  13th  day  of 
February,  the  defendant  disconnected  its  telephone  serr- 
Ice  from  the  residence  of  the  complainant^  and  refused 
to  accept  an  application  for  a  renewal  of  service 

Complainant  says  that  he  in  no  way  violated  the  rules 
of  aaid  company  relative  to  the  use  of  its  instrument 
or  any  other  r^ulation  governing  subscribers,  and  that 
he  is  wrongfully  deprived  of  telephone  service  which  the 
defendant  is  required  under  the  laws  of  Ohio  to  furnish 
to  all  bona  fide  applicants. 

Wherefore,  complainant  prays  that  your  Honorable 
Commission  issue  an  order  requiring  the  defendant  to 
supply  him  with  telephone  service  upon  his  COTopliance 
with  its  reasonable  rules  and  regulations,  and  for  such 
other  relief  as  is  just  and  proper  in  the  premises." 
As  a  justification  for  the  discontinuance  and  refusal  to  re- 
install service,  defendant  company,  answering,  says: 

"The  defendant  admits  that  it  is  a  corporation  or- 
ganized under  the  laws  of  Ohio,  and  is  classified  as  a 
public  utility  by  the  laws  of  said  State;  that  it  is  en- 
gaged in  a  general  telephone  business  in  the  City  of 
Cincinnati  and  Hamilton  County;  that  the  complain- 
ant was  a  subscriber  to  its  service  until  the  same  was 
disconnected  as  alleged  in  said  complaint. 

Defendant  says  that  said  service  was  discontinued 
upon  the  request  of  the  Chief  of  Police  of  the  City  of 
Cincinnati,  who  represented  that  the  instmment  in- 
stalled for  the  complainant  was  being  used  for  an  il- 
legal purpose,  namely,  for  conducting  a  hand-book. 
Defendant  avers,  however,  that  it  has  no  knowledge  of 
the  fact  and  acted  solely  upon  the  information  of  the 
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lawfully  appointed  and  acting  Chief  of  Police  of  the 
City  of  Cincinnati. 

Defendant  says  that  npou  receiving  said  information 
from  the  Chief  of  Police  it  regarded  the  action  of  the 
complainant  a  violation  of  the  terms  of  his  contract,  and 
removed  said  instrument. 

Defendant  further  alleges  that  it  is  not  required  to 
install  or  maintain  its  service  for  the  henefit  of  any  on- 
lawful  business,  and  further  avers  that  if  the  complain- 
ant is  not  engaged  in  any  unlawful  business,  and  does 
not  use  such  service  for  the  purpose  of  furthering  any 
unlawful  business,  it  will  restore  its  service  upon  ap- 
proval of  the  Chief  of  Police  and  order  of  your  Honorable 
Commission." 
The  evidence  discloses  that  complainant's  telephone  was 
located  in  his  residence  and  that  complainant  had  enjoyed 
the  service  thereof  for  approximately  three  and  one-half 
years  previous  to  February  13,  1913,  the  date  of  its  removal. 
It  is  not  denied  that  defendant  company,  in  the  removal  of 
complainant's  telephone  and  discontinuing  his  service,  acted 
upon  the  information  furnished  it  by  the  Chief  of  Police 
of  the  City  of  Cincinnati  to  the  effect  that  complainant  was 
using  his  telephone  as  a  means  of  gambling,  namely,  betting 
on  horse  racing,  which  information  was  accompanied  by 
the  further  statement  that  if  defendant  company  did  not 
i^move  the  telephone  and  discontinue  its  service  to  complain- 
ant, the  mnnicipal  authorities  would  remove  it 

The  matter  now  comes  before  the  Commission  upon  the 
application  of  complainant  for  reinstallation  of  service  by 
defendant  company  and  the  refusal  of  defendant  to  do  so 
without  the  consent  of  the  municipal  authorities.  Decisions 
of  courts  and  commissions  were  cited  by  counsel  for  com- 
plainant as  controlling  in  this  case;  but  the  citations  were 
mainly  as  to  cases  where  service  was  discontinued  by  reason 
of  violation  of  certain  specific  rules  of  the  telephone  com- 
panies where  the  violation  was  an  incident  to  the  service, 
like  using  profane  and  indecent  language  in  conversations 
by  telephone,  rather  than  to  the  primary  use  of  the  telephone 
by  the  solwcriber  for  illegal  purposes,  *.  e.,  where  the  tele- 
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phone  is  installed  and  used  fur  the  purpose  uf  violating 
some  specific  penal  statute. 

No  sane  person  would  require  a  telephone  to  be  installed 
that  he  might  use  it  simply  for  swearing  or  as  a  means  of 
U!4ing  abusive  language,  yet  a  patron  might  desire  it  as  a  con- 
venient means  of  violating  the  law  and  for  no  other  purpose. 
In  neither  event  would  the  fact  that  the  patron  had  not 
clianged  his  location  be  controlling,  because  wherever 
located  the  telephone  might  be  subject  to  either  abuse. 

The  Commission  is  of  opinion  the  telephone  company  was 
justified  in  acting  upon  the  advice  of  the  Chief  of  Police  in 
removing  the  telephone  of  complainant  until  proper  investi- 
gation could  be  made.  The  laws  of  Ohio  provide  a  penalty 
against  the  species  of  gambling  charged  against  complain- 
ant, but  the  future  right  to  telephone  service  is  no  part  of 
the  penalty  provided. 

In  the  matter  of  Cullen,  106  N.  Y.,  250 :  "The  New  York 
police  department  had  ordered  a  telephone  instrument  re- 
moved from  certain  premises,  on  the  ground  that  pools  were 
being  sold  there;  and  the  telephone  company  had  thereupon 
refused  to  reinstate  the  telephone  in  these  premises  for  a 
new  applicant  without  assurance  as  to  his  intentions  ac- 
companied by  references  as  to'  his  character.  This  attitude 
the  court  held  justifiable.  The  New  York  Telephone  Com- 
pany had  been  informed  by  the  police  department  that  the 
premises  had  been  used  as  a  pool  room.  It  was  also  aware 
that  a  telephone  which  it  had  previonsly  installed  therein 
had  been  removed  therefrom  by  the  police.  The  officers  of 
the  company  might  not  reasonably  apprehend  that  they 
would  render  themselves  liable  for  aiding  and  abetting  a 
violation  of  the  law  if  they  furnished  further  telephone  serv- 
ice to  the  premises  in  view  of  this  information."  Wvman  on 
Public  Service  Corporations,  Sec.  603. 

In  the  opinion  of  the  Commission,  defendant  company 
acted  within  the  rights  in  removing  complainant's  telephone, 
and  it  is  not  for  the  Commission  to  say  in  the  first  instance 
what  protection  and  safeguard  defendant  shall  demand  of 
complainant  as  a  guarantee  that  its  telephone  shall  not  be 
used  for  illegal  purposes  if  reinstalled.  Defendant  company 
may,  when  satisfied  that  its  telephone  will  not  be  psed  fop. 
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ill^al  purposes,  again  install  service  for  complainant  under 
such  reasonable  conditions  as  in  tbe  judgment  of  defendant 
will  protect  it  and  its  property  against  illegal  use.  It  is 
not  for  tbis  Commission  to  say  what  protection  defendant 
company  shall  demand  nnless  it  later  appear  that  its  demand 
is  unreasonable.  In  the  first  instance,  defendant  company 
shall  be  the  sole  judge  and  must  be  satisfied. 

The  fact  that  a  subscriber  has  once  used  his  telephone  for 
illegal  purposes  is  not  conclusive  against  him  as  to  his  future 
right,  necessities  and  requirements,  but  the  right  to  future 
service  should  rest  in  tbe  sound  discretion  of  the  telephone 
company,  the  exercise  of  which  discretion  is  not  subject  ab- 
solutely, as  a  condition  precedent  to  the  establishment  of 
service,  to  the  approval  or  consent  of  any  municipality  or 
oflBcer  thereof. 

The  Commission  is  of  opinion  that  the  matter  of  furnish- 
ing service  to  complainant  should  rest  in  the  sound  discre- 
tion of  defendant  company,  and  he  subject  to  such  reasonable 
rules  as  it  may  adopt.  An  order  will  be  accordingly,  entered. 
,The  facts  disclosed  being  practically  the  same  in  complai-nt 
496,  James  Flannery  vs.  The  Cincinnati  and  Suburban  Bell 
Telephone  Company,  and  complaint  495,  Thomas  Flannery 
vs.  The  Cincinnati  and  Suburban  Bell  Telephone  Company, 
like  findings  and  orders  are  made. 

Colnmbus,  Ohio,  April  17,  1913. 

ORDER. 

This  matter  came  on  to  be  heard  upon  the  pleadings,  the 
evidence  and  the  exhibits,  and  Avas  argued  by  counsel,  and 
the  Commission,  being  fully  advised  in  the  premises,  finds 
that  the  police  department  and  the  peace  officers  of  the  City 
of  Cincinnati  notified  the  defendant  company  that  complain- 
ant was  using  its  telephone  service  in  connection  with,  and 
in  furtherance  of  an  unlawful  business,  that  is  to  say,  in  a 
certain  form  of  gambling,  to  wit :  the  betting  on  horse  races, 
and  directed  the  defendant  company  to  discontinue  said 
service. 

The  Commission  further  finds  that  defendant  company 
acted  within  its  rights  and  in  the  exercise  of  its  proper 
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discretion  in  removing  it«  telephone  box  from  the  premises 
and  refusing  to  coatinne  to  furnish  telephone  service  to  the 
complainant,  upon  the  demand  of  the  police  department  and 
the  peace  officers  of  said  city. 

The  Commission  further  finds  that  if,  and  when,  the  de- 
fendant company  is  satisfied  that  said  complainant  does  not 
ii)t«iid  to  make  any  unlawful  use  of  said  telephone  service, 
said  defendant  may,  and  it  is  its  duty  to  furnish  said  com- 
plainant with  telephone  service,  upon  his  application  therefor. 

This  case  is,  therefore,  dismissed. 

Dated  at  Columbus,  Ohio,  April  17,  1913. 


In  thh  Mattbr  op  thb  Application  of  The  Stab  Tblbphonh 
Company,  of  Ashi^nd,  Ohio,  fob  Consent  and  Ad- 
THOBirr  TO  Issue  $67,500  Capital  Stock  Dividend. 

No.  432. 

Decided  April   17,  igij. 

Stock  Dividend — Depreciation  Fund — Additions  and  EztenMons. 

Upon  application  for  authority  to  issue  a  stock  dividend  of  $67,500,  tfae 
Coraniission  found  that  this  stock  was  to  be  distributed  in  lieu  of  surplus 
earnings  which  had  been  expended  in  the  construction  of  additions  and 
extensions.  The  issuance  of  capiUl  stock  to  the  amount  of  $67,500  was 
authorized,  $50,000  of  which  was  ordered  to  be  distributed  as  a  stock  divi- 
dend and  the  proceeds  of  the  remaining  $17,500  deposited  in  the  applicant's 
treasury  as  a  depreciation  fund,  to  be  thereafter  expended  for  additions 
and  extensions,  which  should  not  be  subject  to  future  capitalization.* 

ORDER. 

The  Star  Telephone  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Ohio,  with  its  principal  office 
and  place  of  business  at  Ashland,  Ohio,  having,  on  the  sec- 
ond day  of  December,  1912,  filed  its  petition  praying  for 
the  consent  and  authority  of  the  Commission  to  issue  and 
distribute,  pro  rata,  to  the  holders  of  its  outstanding  capital 
stock,  as  a  dividend,  instead  and  in  lieu  of  the  surplus  earn- 
ings of  said  company  which  might,  otherwise,  have  been  dis- 
•  Editor's  headnote. 
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tributed  as  diTideD<te  but  which  were,  heretofore,  expended 
for  the  constroetion  of  additions,  extensions  and  improve- 
ments to  its  plant  and  property,  its  capital  stock  of  the  total 
par  value  of  Sixty-seven  Thousand,  Five  Hundred  Dollars, 
as  fully  set  out  in  said  petition  and  exhibits  attached  thereto, 
and  the  time  for  hearing  said  matter  having  been  fixed  for 
Friday,  January  tenth,  1913,  at  two  o'clock  p.  m.,  and  said 
hearing  having,  for  good  cause,  been  continued  to  Tuesday, 
January  twenty-first,  1913,  at  two  o'clock  p.  m.,  and  due 
notice  of  the  time  and  place  of  said  hearing  having  been 
given,  and  having  been  heard  on  said  latter  date  and  the 
further  consideration  thereof  continued  from  day  to  day, 
the  same  came  on  this  day  for  final  consideration  upon  the 
petition,  the  evidence  and  exhibits. 

After  considering  the  pleadings^  hearing  the  evidence  and 
examining  the  exhibits  and  being  fuUy  advised  in  the  prem- 
ises, and  it  appearing  that  said  capital  stock  is  to  be  issued 
and  distributed  among  the  holders  of  the  present  outstand- 
ing capital  stock  of  said  company  in  lieu  of  the  surplus 
earnings  thereof,  which  might  otherwise  have  been  distribated 
as  dividends,  but  were  expended  in  the  construction  of  addi- 
tions and  extensions  to  its  plant  and  property,  the  Com- 
miasion  is  satisfied  that  so  much  of  the  prayer  of  said  petition 
as  seeks  its  consent  and  authority  for  the  issue  and  distribu- 
tion of  Fifty  Thousand  Dollars,  par  value,  of  said  capital 
stock  as  a  dividend,  should  be  granted,  and  it  appearing 
further  that  the  proceeds  arising  from  the  sale  of  said  com- 
pany's additional  capital  stock  of  the  par  value  of  Seventeen 
Thousand,  Five  Hundred  Dollars  will  be  deposited  in  its 
treasury  as  a  depreciation  fund,  the  Commission  is  further 
satisfied  that  said  company  should  be  authorized  to  issue 
and  sell  such  additional  capital  stock  for  said  prupose.  It 
is,  therefore, 

Ordered,  That  said  The  Star  Telephone  Company,  of  Ash- 
land, Ohio,  be,  and  it  is  hereby  authorized  to  issue  its  capital 
stock  of  the  par  value  of  Sixty-seven  Thousand,  Five  Hun- 
dred Dollars  (167,500.00),  and  that,  of  such  capital  stock, 
Seventeen  Thousand,  Five  Hundred  Dollars  (117,500.00) 
principal  amount,  be  sold  for  the  highest  price  obtainable 

DigiMzedbyGoOJ^lC 


716  Ohio  Pubuc  Service  Commission. 

and  for  not  leas  than  tlie  par  valne  thereof,  it  being  the  opin- 
ion and  lluding  of  the  Commission  that  the  issue  of  said 
capital  stock,  and  the  money  to  be  secured  from  the  sale 
of  Seventeen  Thousand,  Fire  Himdred  Dollars,  principal 
amount  thereof,  are  reasonably  required  for  the  proper  pur- 
poses of  said  corporation.    It  is  further 

Ordered,  That  of  said  capital  stock,  said  The  Star  Tele- 
phone Company  issue  and  distribute,  pro  rata,  to  the  holders 
of  its  present  outstanding  capital  stock,  a  stock  dividend 
of  the  aggregate  principal  sum  of  Fifty  Thousand  Dollars. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
capital  stock,  of  the  principal  amount  of  Seventeen  Thou- 
sand, Five  Hundred  Dollars,  be,  by  said  The  Star  Telephone 
Company,  deposited  in  its  treasury  as  a  depreciation  fund. 
It  is  further 

Ordered,  That  said  The  Star  Telephone  Company  be,  and 
it  is  hereby  authorized  to  expend  said  depreciation  fund,  or 
any  part  thereof,  for  the  purchase  of  a  new  switchboard 
at  Ashland,  Ohio,  and  for  making  additions  and  extensions 
to  its  property  and  for  other  proper  expenditures  for  ex- 
tensions and  additions,  but  that,  thereafter,  such  expendi- 
tures, so  made,  shall  not  be  subject  to  future  or  further 
capitalization.     It  is  farther 

Ordered,  That  said  The  Star  Telephoue  Company  make 
verified  report  to  this  Commission,  as  follows:  Upon  the 
issue  and  delivery  of  said  capital  stock,  of  the  aggregate  prin- 
cipal sum  of  Fifty  Thousand  Dollars,  the  fact  of  such  issue 
and  distribution  of  said  capital  stock,  setting  out  in  detail, 
the  names  of  the  holders  of  its  present  outstanding  capital 
stock,  the  amount  of  their  holding  of  said  present  outstand- 
ing capital  stock  and  the  amount  of  said  capital  stock,  of 
the  aggregate  principal  sum  of  Fifty  Thousand  Dollars,  re- 
ceived by  each  as  a  dividend;  upon  the  sale  of  said  capital 
stock  of  the  par  value  of  Seventeen  Thousand,  Five  Hundred 
Dollars,  or  any  part  thereof,  the  fact  of  such  sale,  the  terms 
and  conditions  of  sale  and  the  amounts  realized  therefrom, 
which  shall  be  the  highest  price  obtainable  but  which  shall 
not  be  less  than  the  par  value  thereof,  and  of  the  deposits 
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iDg  of  such  proceeds  in  petitioner's  treasury,  as  hereinbefore 
.  prorided;  at  the  termination  of  each  and  every  period  of 
six  months  from  the  date  of  this  order,  the  disposition  and 
use  made  of  such  fund,  so  secured,  setting  forth  in  reason- 
able detail  the  purposes  for  which  such  fund  is  expended, 
said  reports  to  be  made  until  all  of  said  capital  stock  has 
been  issued  and  disposed  of,  and  all  of  the  proceeds  from 
the  sale  of  said  capital  stock,  of  the  total  principal  amount 
of  Seventeen  Thousand,  Five  Hundred  Dollars,  expended 
pursuant  to  the  terms  of  this  order. 

Dated  at  Columbus,  Ohio,  this  seventeenth  day  of  April, 
1913. 
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OKLAHOMA. 

Corporation  ConuniBsion. 

Chbbokee  Eubal  Tblepuonb  Company,  Complainantj  vs. 
PiONEBH  Telephone  and  Teliqbaph  Company,  Defend- 
ant. 

No.  508. 

Bybon  Mutual  Tblbphone  Company,  bt  al..  Complainants, 
vs.  PioNBBE  Tblbphone  and  Tblbqbaph  Company,  De- 
fendant. 

No.  627. 

Order  No.  678." 

Decided  March  zi,  sgis- 

Complaint  of  Disciiinination  between  Subicribera  on  Rural  Lines. 

Upon  complaints  by  rural  telephone  companies  against  die  Pioneer  Tele- 
phone and  Telegraph  Company,  the  issue  developed  was  whether  the  defend- 
ant was  discriminaling  in  withholding  from  subscribers  to  rural  lines  re- 
siding in  towns,  the  privilege  of  communicating,  without  extra  charge,  over 
the  entire  system  of  rural  lines,  this  privilege  being  extended  to  bona  fide 
rural  subscribers,  i.  e.,  those  living  beyond  town  limits. 

Protection  of  Rural  Telephone  Companiea. 

The  Commission  slated  that  its  policy  has  been  to  protect  the,  rural  sub- 
scriber in  the  rates  and  privileges  enjoyed  by  him  without  extending  them 
to  the  subscribers  of  commercial  telephone  systems.  The  Commission  has 
also  insisted  that  the  service  to  the  rural  subscriber  shall  tie  rendered  at  cost 
The  extension  of  similar  service  to  the  subscribers  of  commercial  telephone 
systems  or  to  those  subscribers  to  rural  lines  who  reside  in  towns  would 
ultimately  destroy  the  reciprocal  arrangements  and  mutual  benefits  now  ex- 
istent. Rural  telephones  greatly  increase  the  value  of  the  telephones  of  a 
commercial  exchange.  The  Commission  will  carefully  avoid  laying  down 
any  principal  which,  in  its  most  comprehensive  interpretation,  might  have 
the  effect  of  finally  throwing  a  burden  upon  the  rural  telephone  service. 

♦This  order  was  modified  by  Order  No.  6?8a,  April  10,  1913,  printed  at 
page  728.— Ed 
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ClaHiflaation  of  SnbKiibefa — Knral  and  Semi^Rural  Subacribera. 

It  was  held  that  all  subscribers  to  rural  lines,  whether  mutual  owners  or 
noU  who  live  in  towns,  should  be  classified  as  semi-rural  subscribers  and  a 
different  rale  applied  to  them  than  to  bona  fide  rural  subscribers;  that  such 
semi-niral  subscribers  residing  in  towns  within  a  radius  of  fifteen  miles, 
air  line,  from  the  defendant's  Cherokee  exchange,  should  be  connected,  with- 
out extra  charge,  with  the  Cherokee  exchange,  and  with  the  subscribers  of 
all  rural  lines  switched  at  the  Cherokee  central  office,  and  that  bona  fide 
rural  subscribers  diould  continue  to  enjoy  the  privil^e  of  free  communi- 
cation with  the  subscribers  to  all  rural  exchanges  ownected  with  the  system. 

CoBtracta  between  Telephone  Compudea  for  Rtdpnal  Sendee. 

With  respect  to  certain  contracts  for  reciprocal  service  upon  which  the 
complainants  relied,  it  was  held  that,  although  contracts  for  reciprocal  serv- 
ice may  not  be  controlling,  they  should  be  considered  in  connection  with 
all  the  other  facts  in  the  case. 

Coat  of  Collecting  Tolla  from  Snbtcribera  on  Ratal  Linea. 

With  respect  to  the  cost  of  collecting  tolls  from  subscribers  on  rural  lines, 
tor  which  the  rural  coinpanies  were  held  resp<M9tble,  the  Commission  sug- 
gested that  the  raral  companies  should  receive  from  the  defendant  a  sufficient 
amotmt  to  pay  the  cost  of  caring  for  this  long  distance  business  and  to 
coyer  the  losses  accruing  from  the  failure  to  collect  all  tolls. 

Order. 

OrtUred,  That  all  semi-rural  subscribers  in  towns  located  within  fifteen 
mites,  air  line  distance,  from  Cherokee,  shall  be  connected  without  addi- 
tional charge  with  the  subscribers  of  the  defendant's  Cherokee  exchange  and 
with  the  snbscribera  of  all  rural  hnes  switched  at  the  Cherokee  central 
ofiice,  and  that  all  Cherokee  subscribers,  rural  or  commercial,  shall  re- 
ceive like  service  to  all  such  semi-rural  subscribers. 

That  this  reciprocal  service  shall  be  required  only  when  the  service  can 
be  rendered  over  the  clear  wires  of  the  rural  companies. 

That  the  defendant  establish  physical  connection  with  all  clear  wires  con- 
necting any  rural  exchanges  located  within  fifteen  miles,  air  line  distance, 
from  Cherokee, 

That  the  defendant  shall  not  be  required  to  connect  two  rural  exchanges 
throu^  the  Cherokee  central  office  without  a  reasonable  charge  therefor, 
not  to  exceed  five  cents  per  message. 

That  this  order  shall  apply  only  to  semi-rural  subscribers  and  that  all 
bona  fide  rural  subscribers  shall  continue  to  receive  the  service  heretofore 
afforded.* 

Afpeabancbs  : 

For  the  complainants:  A.  J.  Titus. 
For  the  defendant :   J.  R.  Spielman, 

*Edtlor't  headaote. 
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FINDINGS  OP  FACT,  OPINION  AND  OBDER. 

By  the  (Jommigsion: 

The  first  complaiut  above  alleged,  in  subatance,  that 
during  the  jear  1904-05,  the  complainant  and  defendant 
were  constructing  telephone  lines  in  territory  which  is  now 
Alfalfa  County  and  adjoining  counties;  that,  to  aroid  con- 
fiict  of  interests  and  unnecessary  duplication  of  lines,  the 
defendant  entered  into  contracts  with  the  complainant  and 
other  rural  telephone  companies  during  the  latter  part  of 
1905;  that  said  contract  provided,  in  substance,  in  consid- 
eration of  the  payment  of  a  switching  charge  of  25  cents 
per  'phone  per  month  for  each  'phone  on  the  rural  lines 
with  a  minimum  charge  of  fl.50  per  month  and  a  maximum 
charge  of  (3.00  per  month  for  any  one  line,  the  defendant 
agreed  to  perform :  first,  exchange  service  for  complainant's 
subscribers  on  rural  lines  connecting  direct  with  the  defend- 
ant's exchange  at  Cherokee;  second,  unlimited  service  be- 
tween complainant's  subscribers  and  defendant's  subscribers 
at  Cherokee;  third,  unlimited  service  over  all  lines  of  other 
rural  companies  with  which  either  of  said  parties  may  make 
connection,  subject  to  the  provisions  of  such  contract  as 
may  be  made  with  the  connecting  rural  companies ;  that  the 
contract  further  provided  that  when  the  rural  lines  are  con- 
nected with  other  exchanges  belonging  to  the  defendant,  the 
said  rural  party  line  subscribers  as  above  provided  shall 
have  the  use  of  the  connecting  exchange  when  the  conversa- 
tion is  carried  on  over  the  rural  lines:  and  further  pro- 
vided that  the  defendant  shall  give  the  rural  subscribers  of 
any  other  rural  company  that  may  be  connected  with  the 
lines  of  the  complainant,  the  same  privilege  without  charge 
whatever ;  fourth,  the  defendant  agreed  that  its  subscribers 
within  the  town  of  Cherokee  should  have  unlimited  free  serv- 
ice over  all  rural  lines;  fifth,  the  defendant  should  give  all 
rural  party  line  subscribers  the  same  toll  rates  over  its  lines 
as  are  given  to  the  subscribers  of  the  Cherokee  exchange; 
sixth,  the  complainant  should  have  free  service  with  the  ex- 
change of  the  Union  Rural  Telephone  Company  at  Ingersoll 
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over  a  clear  wire  to  be  built  and  mamtaiiied  by  the  irural 
telephone  compan;. 

It  appears  from  the  evidence  in  the  caae  that  apon  the 
building  of  the  clear  wire  between  Lambert  and  Cherokee, 
the  defendant  first  charged  the  minimum  fee  of  ¥3.00  per 
month,  but  this  fee  was  advanced  to  (5.00  per  month,  which 
is  now  being  paid  by  the  companies. 

The  defendant  contends :  first,  that  the  contract  provides 
(or  free  service  for  rural  party  line  subscribers  only  and 
that  it  was  not  intended  to  include  a  rural  subscriber 
residing  in  one  town  talking  free  with  another  rural  or  regu- 
lar subscriber  residing  in  another  town;  second,  that  all 
messages  from  town  to  town  are  strictly  long  distance  or 
toll  messages  and  that  the  defendant  has  a  right  to  route 
such  messages  over  its  toll  lines  instead  of  the  clear  wire 
mentioned  in  the  contract,  and  that  it  has  a  rigbt  to  collect 
the  toll  fee  of  15  cents  per  message  therefor ;  third,  that  the 
defendant's  toll  lines  would  be  worthless  as  to  local  service 
if  any  other  construction  were  placed  upon  the  contentions 
in  this  case. 

The  arrangements  under  which  the  defendant  and  the  va- 
rious rural  or  mutual  companies  have  done  business,  as  set 
forth  in  the  contract  introduced  in  the  record,  show 
what  the  parties  had  agreed  was  a  reasonable  arrangement 
as  least  as  to  the  time  the  contract  was  to  run,  which  was  a 
period  of  five  years  from  May,  1906.  Contracts  for  recip- 
rocal service  between  telephone  companies  may  not  be  con- 
trolling, but  should  certainly  be  considered  in  connection 
with  all  the  other  facts  in  the  case. 

We  understand  from  the  evidence  in  this  case  that  the 
defendant  is  willing  to  continue  the  service  as  to  those  sub- 
scribers which  it  terms  rural  subscribers  in  fact.  Under 
the  present  arrangements,  a  rural  subscriber  whose  line  is 
connected  with  the  exchainge  at  Byron  can  talk  from  Byron 
to  any  subscriber  in  Cherokee  or  any  rural  subscriber  whose 
line  is  connected  with  the  Cherokee  exchange,  and  may  also 
secure  connection  at  Cherokee  and  talk  over  a  clear  wire 
to  Lambert,  to  any  rural  or  other  subscriber  in  the  town  of 
Lambert,  which  service  is  so  extended  that  possibly  more 
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than  1,000  farmers  or  rural  subscribers  can  talk  without 
charge  throughout  the  entire  count;  and  even  up  into  Kan- 
sas. The  subscribers,  includiug  the  business  men,  in  the 
town  of  Lambert,  ma;  also  talk  to  anj  rural  subscriber  at 
Byron,  Driftwood,  or  any  of  the  other  rural  exchanges  which 
have  connection  directly  or  indirectly  by  rural  line  with 
the  exchange  of  the  defendant  at  Cherokee. 

The  distinction  which  the  defendant  draws  is  that  it  is 
unjust  to  it  for  the  business  men  of  lAmbert  to  talk  over  the 
clear  wires  of  the  rural  telephone  companies  to  Byron  or 
other  rural  exchange  to  the  business  men  of  other  towns. 
The  defendant  contends  that  the  subscribers  in  Cherokee 
should  not  be  permitted  to  talk  orer  the  clear  wires  of  the 
rural  exchanges  to  subscribers  of  such  exchanges  residing 
in  town  without  paying  a  toll  charge  of  15  cents. 

To  sustain  the  contention  of  the  rural  telephone  compa- 
nies would  make  it  possible  for.a  subscriber,  either  a  business 
man  or  otherwise,  at  Cherokee,  to  talk,  by  means  of  this 
rural  system,  all  over  the  entire  county  and  to  exchanges 
located  in  Kansas  without  any  charge  whatever,  other  than 
the  monthly  rentals. 

This  case  is  not  for  the  determination  of  what  are  reason- 
able rates,  but  the  question  before  the  Commission  for  con- 
sideration is  whether  the  defendant  is  discriminating  in 
refnsing  to  permit  the  merchants  and  other  subscribers  who 
■  reside  in  the  town  of  Byron  and  other  rural  telephone  towns 
to  have  continuous  service  through  the  various  exchanges 
described  above  when  such  privileges  are  extended  to  what 
the  defendant  terms  the  bona  fide  rural  8ubscril>er.  Hence, 
the  question  resolves  itself  into  what  is  a  rural  subscriber 
and  what  class  of  service,  if  any,  should  be  extended  to  such 
subscribers  which  could  be  withheld  front  other  subscribers 
without  a  discrimination. 

This  question  has  been  before  the  Commission  in  various 
forms  several  times,  and  it  has  been  the  policy  of  the  Com- 
mission to  protect  the  rural  telephone  subscriber  in  the 
rates  and  privileges  he  now  enjoys  without  extending  this 
service  to  the  subscribers  of  a  commercial  telephone  com- 
pany in  a  town.     To  require  the  rates  (or  rural  telephone 
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service  to  be  extended  to  the  Hubscribers  of  commercial  tele- 
phone systems  would  have  the  effect  ultimately  of  destroying 
the  reciprocal  arrangements  and  mutual  benefits  that  now 
accrue  to  the  real  rural  telephone  subscriber.  The  Commis- 
sion has  insisted  that  the  service  to  the  rural  subscriber 
should  be  rendered  at  cost  The  telephone  companies  filed  a 
general  petition  with  the  Commission  asking  that  it  author- 
ize the  various  exchanges  throughout  the  State  to  increase 
the  switching  charge  of  rural  telephones  from  25  to  35  cents 
per  month.  The  Commission  declined  to  hear  this  complaint 
as  a  general  complaint,  but  ruled  that  a  complaint  must  be 
fiied  in  each  specific  instance  where  it  was  desired  to  raise 
the  rates,  and  up  to  this  time  no  such  complaints  have  been 
filed. 

The  railroad  companies  are  required  to  haul  sand  and 
gravel  and  other  low  grade  commodities  at  the  lowest 
possible  rate,  hence,  upon  this  theory,  the  Commission 
refused  to  increase  rural  telephone  rates  because  they  so 
greatly  increase  the  value  of  the  telephones  of  the  com- 
mercial exchange,  both  business  and  residence.  In  many 
communities  the  rural  system  has  reached  that  degree 
of  efficiency  where  a  business  man  or  a  subscriber  in 
a  city  or  town  can  talk  to  most  all  farmers  throughout  the 
locality.  Hence,  the  Commission  has  been  and  will  be  very 
careful  in  its  rulings  not  to  lay  down  any  principle  which 
with  its  most  comprehensive  interpretation  may  have  the 
efifect  to  finally  throw  a  burden  upon  the  rural  telephone 
service  or  exchange. 

In  the  case  of  George  Carlyle  of  Maramac  vs.  Quay  Rural 
Telephone  Company,"  page  329,  Commission's  report  1909- 
10,  the  complainant,  who  resided  in  a  town  where  there  was 
a  commercial  exchange  operated,  insisted  that  he  had  a  right 
to  connect  his  telephone  to  a  rural  line  coming  into  the  switch- 
board within  the  town.  The  defendant  refused  this  request 
and  the  complainant  constracted  a  line  from  his  place  of 
business  beyond  the  corporate  limits  and  connected  it  with 
the  rural  line.  The  service  of  the  rural  line  was  discontinued 
and  the  complaint  was  filed.    The  Commission  said : 


•See  II  Commission  Telephone  Cases,  775. 

DigiLizedbyGoOJ^lc 


724  Oklahoma  Cobporation  Commission. 

"Baral  service  is  maintained  and  switched  at  an  exchange 
at  a  nominal  price  largely  for  the  benefit  of  the  subscribers, 
business  men  and  doctors  in  the  city  limits,  and  if  the  ex- 
change subscribers  were  permitted  to  run  their  lines  without 
tiw  city  limits  and  connect  with  rural  lines,  this  would  re- 
duce the  exchange  to  a  rural  service  proposition  and  would  de- 
stroy the  efficiency  of  the  exchange. 

"If,  under  the  franchise  granted  to  the  defendant,  or  rea- 
sonable rules  and  regulations  prescribed  by  the  defendant, 
the  subscribers  within  the  city  limits  could  not  connect  with 
rural  lines,  then  tbe  running  of  a  line  from  a  residence  or 
business  bouse  to  the  outside  of  the  city  limits,  and  there 
connecting  with  the  rural  line  would  not  change  the  status, 
and  tbe  subscriber  would  have  no  more  right  to  connect  ■ 
in  this  way  than  directly  within  the  city.  It  cannot  be  in- 
sisted that  it  is  a  discrimination  to  allow  the  farmers  to  run 
a  line  to  a  switchboard  containing  a  number  of  rural  sub- 
scribers and  not  allow  people  living  within  a  certain  dis- 
tance of  the  exchange  to  connect  with  this  line.  The  cir- 
camstances  are  diff^ent.  The  rural  line  is  operated  with 
several  subscribers  and  performs  a  different  class  of  service 
and  serves  a  different  purpose,  to  a  great  extent,  than  the 
operation  of  an  exchange  in  town." 
Tbe  complaint  was  dismissed. 

In  the  towns  of  Byron,  Capron,  Driftwood  and  Burlington 
are  operated  exchanges  by  the  rural  telephone  companies, 
that  is,  companies  are  organized  and  rural  lines  are  built 
in  various  directions  and  all  center  at  one  place  where  an 
exchange  is  operated.  In  addition  to  switching  all  the  rural 
lines  at  this  exchange,  commercial  telephones  are  placed  in 
residences  and  business  liouses,  and,  as  we  understand,  the 
subscriber  has  an  option  of  paying  so  much  per  telephone 
or  taking  stock  in  the  company  and  becoming  one  of  the 
mutual  owners  thereof,  when  he  receives  his  telephone  for 
the  same  rental  as  other  mutual  owners.  The  rate  varies 
somewhat  in  the  different  rural  exchanges,  ranging  from 
f  1.00  to  |il.50  for  residence  and  f2.00  for  business  telephones, 
and  the  question  here  is  what  is  the  status  of  these  sub- 
scribers in  the  town,  whether  they  own  stock  in  the  company 
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tliose  to  whom  the  telephones  aie  rented  direct 

The  Commission  finds  tliat  all  subscribers  living  in  towns, 
whether  mutual  owners  or  not,  should  be  classed  as  semi- 
rural  Bubscribers,  and  that  a  different  rule  may  be  applied 
to-  this  class  of  subscribers  than  the  one  which  is  usually 
applied  to  the  bona  fide  rural  subscriber.  These  towns  range 
in  population  from  125  to  250.  There  is  not  a  sufficient 
number  of  people  to  maintain  a  regular  and  exclusire  com- 
metcial  telephone  exchange  in  any  of  them.  Hence,  these 
exchanges  must  be  built  aud  operated  by  the  rural  lines, 
ar.d  in  establishing  them  it  has  always  been  the  cus- 
tom of  the  rural  or  mutual  telephone  companies  to  give  serv- 
ice to  all  parties  living  in  close  proximity  to  the  switchboard 
at  so  much  per  month  per  'phone. 

The  question  to  be  determined  here  is,  can  the  Commission 
lay  down  a  rule  putting  this  class  of  subscribers,  as  many 
as  forty  of  whom  are  in  some  of  these  towns,  on  the  same 
basis  in  all  particulars  as  the  regular  rural  subscriber.  We 
think  not.  The  system  may  grow  top  heavy  and  ultimately 
result  in  an  increased  burden  on  the  rural  telephone  sub- 
s(  riber.  It  is  oar  opinion  that  the  service  should  be  extended 
hj  the  defendant  to  those  we  have  herein  termed  semi-rural 
telephone  sabscribers,  within  a  radius  of  fifteen  miles,  air 
line,  from  its  exchange  at  Cherokee.  That  is,  the  subscribers 
at  BjTon,  Driftwood  and  Burlington  may  talk  to  Cherokee 
or  with  any  of  the  rural  subscribers,  but  cannot  go  through 
the  Cherokee  exchange  and  talk  to  the  subscribers  of  any 
other  exchange.  This  does  not  change  the  rule  as  to  the 
rural  subscribers  wlio  may  continue,  as  now,  to  talk  to  sub- 
scribers of  all  exchanges^ 

The  Commission  is  not  passing  upon  the  rates  for  service 
in  this  case,  bat  deciding  a  question  of  discrimination.  We 
appreciate  that  our  views  in  this  case  establish  a  new  prec- 
edent and  make  a  new  classification  in  telephone  subscribers, 
arid  may  not  meet  with  the  views  of  either  the  complainants 
or  the  defendaot.  We  feel,  however,  that  a  subscriber  in 
Cherokee  who  pays  f2.50  for  a  business  telephone  without 
the  privilege  of  talking  to  the  rural  subscribers  of  the  various 
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exciwQges  within,  fifteen  miies  of  Cherokee  recraves  a  very 
small  amount  of  service,  comparatiTely  speaking,  for  the 
consideration  paid.  A  anbscriber  at  Byron  who  pays  (2.00 
for  a  rural  telephone,  with  a  ground  wire  system,  without 
the  privil^e  of  the  service,  at  least  to  Cherokee  and  the 
rural  exchanges,  receives  a  nomiQal  amount  of  service  for  the 
rental  paid. 

We  herewith  snbmit  a  blue  print  showing  the  connections 
with  the  various  rural  exchanges,  which,  if  the  service  were 
not  limited  in  some  way,  clearly  shows  the  extent  to  which 
the  system  insisted  upon  by  the  complainants  could  be  car- 
ried, and  with  the  limitations  herein  prescribed  all  parties 
can  talk  within  reasonable  distances.  It  is  not  intended  by 
the  order,  which  will  hereinafter  be  made,  to  interrupt  ai^ 
service  between  any  of  the  rural  telephone  exchanges  which 
is  now  in  force,  but  this  order  applies  only  to  the  Pioneer 
Telephone  &  Telegraph  Company  at  Cherokee  and  the  service 
it  shall  perform  with  reference  to  this  rural  line  system. 

By  the  reciprocal  arrangements,  the  rural  exchanges  com- 
ing into  an  exchange  like  Cherokee  on  clear  wires  afford 
the  Pioneer  Telephone  Company  an  opportunity  to  have  di- 
rect connection  with  from  fifteen  to  twenty-five  hundred 
rural  and  other  subscribers  for  long  distance  business,  both 
in  Oklahoma  and  Kansas.  When  it  is  considered  that  the 
Pioneer  has  virtually  the  entire  long  distance  business  of 
the  State  this  is  a  very  important  consideration. 

In  this  connection  a  controversy  has  grown  up  as  to  how 
much  rural  lines  should  charge  the  Pioneer  Telephone  Com- 
pany for  collecting  the  revenue  accruing  from  long  distance 
messages.  The  rural  subscriber,  under  this  arrangement, 
would  have  a  right  to  telephone  into  the  Cherokee  central 
and  direct  his  long  distance  call.  This  would  not  be  satis- 
factory to  the  Pioneer,  inasmuch  as  it  would  have  no  one  to 
collect  the  charges  and  would  probably  not  be  acquainted 
with  the  party  putting  in  the  call.  Hence,  it  must  arrange 
with  the  rural  telephone  companies  to  place  the  long  dis- 
tance calls  and  to  hold  them  responsible  for  the  collectitMi 
of  the  revenues.  For  the  collection  of  such  revenues,  the 
Pioneer  has  been  paying  10  per  cent.    The  evidence  on  this 
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question  was  not  brongbt  out  clearly  and  the  Commisaion 
will  make  no  order  on  the  same,  but  suggests  that  rural  com- 
panies should  have  at  least  a  sufficient  amount  to  paj  tor  the 
cost  of  caring  for  this  long  distance  busin^is,  and  to  remuner- 
ate them  for  such  losses  as  they  wilt  sustain  during  the  year 
for  failure  to  collect  all  tolls  of  this  character.  If  an  ami- 
cable adjustment  cannot  be  reached  between  the  parties  as 
to  what  commissions  should  be  paid,  complaint  may  be  filed 
npon  that  question  alone. 

/(  is  therefore  ordered.  That  the  defendant,  the  Pioneer 
Telephone  &  Telegraph  Company  shall,  without  additional 
charge,  permit  the  semi-rural  telephone  subscribers  (as  de- 
fined in  the  opinion  in  this  case)  of  all  rural  telephone  ex- 
changes located  within  fifteen  miles,  air  line  distance,  of 
Cherokee,  to  talk  to  all  of  the  subscribers  of  the  defendant's 
exchange  in  the  town  of  Cherokee,  and  to  the  subscribers  of 
all  rural  lines  switched  at  the  central  office  in  Cherokee,  and 
permit  all  subscribers  at  Cherokee,  rural  or  commercial,  to 
talk  to  the  subscribers  of  all  rural  exchanges  subject  to  the 
above  rule.  This  reciprocal  service  shall  only  be  required 
of  the  defendant  when  the  same  can  be  done  over  the  clear 
wires  of  the  rural  companies-  The  defendant  is  ordered  to 
make  physical  connection  with  all  clear  wires  connecting 
axy  rural  exchangee  within  fifteen  miles,  air  line,  from  Chero- 
kee. 

The  defendant  by  this  order  is  not  required  to  connect 
two  rural  telephone  exchanges  through  the  Cherokee  central 
office  without  a  reasonable  charge  therefor  not  to  exceed 
5  cents  per  message.  The  arrangement  as  to  all  rural  aub- 
Bcribers  as  heretofore  operated  shall  be  continaed,  and  the 
order  herein  shall  only  apply  to  what  are  termed  semi-rural 
subscribers.  This  order  shall  be  in  full  force  and  effect  on 
and  after  April  4,  1913. 

Oklahoma  City,  March  21st,  1913. 


DigiLizedbyGoOglc 


Chebokee  Rural  Telei'iione  Company,  ComplaiHant,  vs. 
Pioneer  Telephone  and  Telbqhaph  Company,  Defend- 
ant. 

No.  508. 

Btbon  Motdal  Telephone  Company,  et  al.,  Complainants, 
v$.  Pioneer  Telephone  and  Telegraph  Company,  De- 
fendant. 

No.  627. 

Order  No.  678a. 

Decided  April  ro.  I9JS- 

Rural  Telephone  Exchanges — Sural  and  Semi-rural  Subscribers 

— Switching  Charges — Commisnon  for  Handling  Long 

Distance  Business. 

Order  No.  €78*  was  modified  so  as  to  indicate  that  the  clasaificatioQ  ot 
subscribers  into  rural  and  semi-rural  subscribers,  established  thereby,  is  in- 
tended to  apply  only  to  telephone  exchanges  not  operated  {or  profit,  and  that 
it  is  not  intended  that  the  service  given  thereunder  shall  be  rendered  without 
any  charge  whatever  but  merely  without  any  charge  in  addition  to  the 
regular  switching  charge.  The  Commission  refused  to  increase  the  charge 
of  five  cents  per  message,  fixed  by  Order  No.  678,  for  connecting  two  rural 
exchanges  through  the  defendant's  Cherokee  exchange,  holding  that  thi» 
charge  19  equivalent  to  twenty  or  twenty-five  per  cent,  of  the  in  and  out 
business,  whereas  the  defendant  itself  allows  local  exchanges  only  ten  or 
fifteen  per  cent  of  the  in  and  out  business  for  a  similar  service.t 

Appearances: 

For  the  complainants:  A.  J.  Titus. 

Fop  the  defendant:  S.  H.  If  arris  and  J.  R.  Spielman. 

OPINION  AND  ORDER. 

Hi/  the  Commission: 

Order  No.  678"  was  promiilfjated  in  this  ease  on  the  2l8t 
day  of  March,  1913.  The  defendant  filed  a  motion  with  the 
Commission,  and  among  other  ohjections  to  the  order,  it  ap- 
peared from  the  record  that  defendant  had  been  given  per- 

•Printed  at  page  718.— Ed. 
tEd iter's  headnote. 
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mission  to  introduce  some  additional  testimonj  and  no  op- 
portunity had  been  given  for  it  to  do  so.  The  order  was  set 
aside  and  additional  testimony  was  introduced  by  the  de- 
fendant 

The  evidence  tended  to  show  that  this  order  would  greatly 
interfere  with  the  Pioneer  Telephone  Company's  long  dis- 
tance business.  It  conld  not  have  the  effect  of  reducing  the 
defendant's  long  distance  business  to  the  extent  claimed 
in  the  evidence.  The  principle  only  applies  to  rural  tele- 
phone exchanges  in  towns  of  250  population  or  less.  That 
is,  if  a  telephone  exchange  were  operated  in  towns  on  a  purely 
commercial  basis,  the  rule  would  not  apply,  but  only  means 
to  apply  and  does  apply  to  those  telephone  exchanges  and 
rural  systems  that  are  maintained  and  operated  without 
profit 

The  question  as  to  what  may  be  a  reasonable  switching 
charge  for  a  clear  wire  is  not  in  this  case,  and  all  the  Com- 
mission meant  to  say  by  its  order  is  that  semi-rural  sub- 
scribers and  thoae  local  subscribers  in  the  rural  exchanges, 
such  as  described  in  the  order,  shall  be  switched  on  this  clear 
wire  without  any  additional  charge  other  than  is  chai^d 
for  the  clear  wire,  which  charge  is  not  intended  to  l>e  fixed  in 
this  order. 

It  is  claimed  in  the  evidence  that  the  5-cent  charge  per 
message  for  switching  clear  wires  connecting  two  rural  ex- 
changes through  the  exchange  at  Cherokee  would  only  be 
sufficient  to  pay  for  the  bookkeeping  and  collecting  the  charge, 
and  would  give  the  Pioneer  Company  insufficient  compen- 
sation for  the  service.  The  charge  could  be  made  against  the 
rural  telephone  exchange  and  the  entire  bill  presented  at 
the  end  of  the  month.  The  Pioneer  Company  insists  that 
10  or  15  per  cent,  of  the  in  and  out  business  is  sufficient 
compensation  for  a  local  exchange  to  handle  long  distance 
business  and  that  is  the  commission  it  usually  allows  when 
there  is  no  interference  by  the  Commission.  The  average 
long  distance  message  for  a  small  exchange  usually  amounts 
to  from  25  cents  to  30  cents.  If  10  per  cent,  commission  is 
allowed,  the  exchange  will  get  3  cents  for  the  use  of  its  fa- 
cilities, that  is,  its  exchange  and  its  local  wires  in  a  town, 
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and  must  keep  a  separate  account  of  each  call  and  collect 
tlic  same  from  various  subscribers.  In  a  great  many  in- 
stances it  must  make  a  separate  cullection  for  each  call. 
On  many  calls  it  only  receives  1  and  V2  cents  at  10  per  cent, 
commission,  and  where  15  per  cent,  is  allowed,  its  average 
commission  per  call  would  probably  not  exceed  4  cents  for  the 
individual  or  separate  bookkeeping  and  the  use  of  itfi  ex- 
change and  local  facilities  in  the  town.  Five  cents  for  a 
switching  charge  is  equal  to  20  or  25  per  cent,  of  the  in  and 
out  business. 

The  following  order  will  be  re-issued  which  will  contain  the 
modification  above  suggested. 

/(  ie,  therefore,  ordered,  That  the  defendant,  the  Pioneer 
Telephone  &  Telegraph  Company,  shall,  without  additional 
charge  other  than  is  charged  for  the  switching  of  the  clear 
wire,  permit  the  semi-rural  telephone  subscribers  (as  defined 
in  opinion  preceding  Order  No.  678)  of  all  rural  telephone 
exchanges  located  within  fifteen  miles,  air  line  distance,  of 
Cherokee,  to  taik  to  all  of  the  subscribers  of  the  defendant's 
exchange  in  the  town  of  Cherokee,  and  to  the  subscribers  of 
ail  rural  lines  switched  at  the  central  oflice  in  Cherokee, 
and  permit  all  subscribers  at  Cherokee,  rural  or  commercial, 
to  talk  to  the  subscribers  of  all  rural  exchanges  subject  to 
the  above  rule.  This  reciprocal  service  shall  only  be  required 
of  the  defendant  when  the  same  can  be  done  over  the  clear 
wires  of  the  rural  companies.  The  defendant  Is  ordered  to 
make  physical  connection  with  all  clear  wires  connecting  any 
rural  exchanges  within  fifteen  miles,  air  line,  from  Cherokee. 
By  rural  telephone  exchange  is  meant  a  telephone  exchange 
that  is  not  operated  for  profit. 

The  defendant  by  this  order  is  not  required  to  connect 
two  rural  telephone  exchanges  through  the  Cherokee  central 
office  without  a  reasonable  charge  therefor  not  to  exceed  5 
rents  per  message.  The  arrangement  as  to  all  rural  sub- 
scribers as  heretofore  operated  shall  be  continued  and  the 
order  herein  shall  only  apply  to  what  are  termed  semi-rural 
subscribers.  This  order  shall  be  in  full  force  and  effect  on 
and  after  April  22nd,  1913. 

Oklahoma  City,  April  10th,  1913. 
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F.  E.  Cebsslbe,  bt  al.,  Okbbnb,  Oklahoma,  Complainants, 
vs.  Centeal  Oklahoma  Telephone  CompanTj  De- 
fendant. 

Cause  No.  1745— Order  No.  682. 

Decided  March  25.  1913. 

Physical  Connection — Long  Distance  Service. 

Upon  complaint  against  the  Central  Oklahoma  Telephone  Company,  asking 
ifit  phjsical  connection  and  long  distance  service  at  Okeene,  it  appeared  that 
all  except  two  or  three  of  the  telephones  installed  in  Okeene  were  tiicse 
of  the  Mutual  Telephone  Company,  whereaa  the  long  distance  lines  run- 
ning out  of  Okeene  belonged  to  the  Central  Oklahoma  Telephone  Compan/. 
Ordered,  That  the  Central  Oklahoma  Telephone  Company  establish  physi- 
widi  the  lines  of  the  Mutual  Telephone  Company  at  Okeene 
rood  service  therewith.* 


OPINION  AND  OBDEB. 
By  the  Commission: 

F.  E.  Creesler  and  others  filed  complaint  with  the  Com- 
mission against  the  Central  Oklahoma  Telephone  Company, 
asking  for  physical  connection  and  long  distance  service. 

The  evidence  shows  there  are  two  telephone  exchanges 
in  Okeene,  one  the  Central  Oklahoma  Telephone  Company 
and  the  other  the  Mutual  Telephone  Company.  The  evidence 
shows  that  the  Central  Oklahoma  Telephone  Company  has 
long  distance  lines  running  out  and  connecting  with  several 
other  long  distance  lines,  but  has  no  'phones  in  or  near 
Okeene  escept  two  or  three  that  are  not  paying  any  revenue, 
while  the  Mutual  Telephone  Company  has  'phones  in  most 
all  the  business  houses  and  residences  in  the  town  and 
country  residences  around  Okeene.  The  evidence  further 
shows  that  the  people  in  Okeene  had  to  keep  a  'phone  in 
town  to  talk  to  their  friends  and  farms  in  the  country  and 
did  not  want  to  keep  two  'phones  at  one  time,  therefore, 
ordered  the  Central  Oklahoma  'phones  out  and  now  want 
connection  from  the  Mutual  Telephone  Company  with  the 
Central  Telephone  Company  and  long  distance  lines,  so  they 
^Editor's  headnote. 
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can  talk  from  their  places  of  basiness  and  residence  to  any 
part  of  the  State  that  has  counections. 

/*  is  therefore,  ordered,  by  the  Corporation  Commission  of 
Oklahoma,  That  the  Central  Oklahoma  Telephone  Company 
of  Okeene,  Oklahoma,  give  physical  connection  with  the 
Mutual  Telephone  Company  at  Okeene  and  maintain  the 
same  with  good  service  and  if  the  two  telephone  companies 
at  Okeene  cannot  agree  upon  the  rates  to  charge  each  other, 
they  can  ask  the  Corportftion  Commission  to  fix  their  rates. 
This  order  to  take  effect  on  and  after  April  5th,  1913. 

Dated  at  Oklahoma  City,  Oklahoma,  this  25th  day  of 
March,  1913. 


F.  E.  Clayton^  et  al.,  Chickasha,  Oklahoma,  Complain- 
ants, vs.  PiONBEE  Telephone  and  Tsilbgbaph  Company, 
Defendant. 

Cause  No.  1603— Order  No.  686." 
Decided  March  25.  I9'3- 

Discrimination — Zone  System. 

Upon  complaint  alleging  discrimination  in  the  rates  charged  for  telepbcce 
service  in  Chickasha,  the  defendant  answered  that  the  allied  diacritniaa- 
tion  was  due  to  the  fact  that  Chickasha  had  been  divided  into  zones  and  the 
rates  luted  accordingly. 

The  Commission  held  that  zones  should  not  affect  the  making  of  rates 
for  an  exchange  and  that  the  same  rates  should  be  charged  for  residence 
and  business  telephones,  respectively,  throughout  the  city;  and  ordered  the 
Pioneer  Telephone  and  Telegraph  Company  to  charge  certain  specified 
ratei.t 

OPINION  AND  ORDER. 

By  the  Commission: 

F.  E.  Clayton  and  others  of  Chickasha,  Okla.,  filed  com- 
plaint against  the  Pioneer  Telephone  &  Telegraph  Company, 
charging  discrimination  in  telephone  rates  in  Chickasha. 

♦This  order  was  amended  by  Order  No.  693,  April  4,  1912,  printed  at  pave 
733.— Ed. 
fEditor's  headnote. 
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The  Commission  took  evidence  in  this  complaint  which 
showed  that  some  of  the  citizens  of  Chickaalia  were  paying 
fl.OO  for  residence  'phones  and  some  were  paying  (1.50  and 
some  f  1.75,  all  for  the  same  service  in  the  City  of  Chickaaha. 
The  l*ioneer  Telephone  &  Telegraph  Company  gave  as  a  rea- 
son for  the  discrimination  in  the  rates,  that  they  have  Chick- 
asha  divided  into  zones  and  the  rates  made  according  to  the 
zones. 

The  Commission  believes  that  the  zones  shonld  cat  no 
figure  in  making  rates  at  an  exchange  and  the  rates  should 
be  the  same  for  residence  'phones  to  any  part  of  the  city;  also 
for  business  and  office  'phones. 

/*  is  therefore  ordered  by  the  Corporation  Cotnmiseioti 
of  the  State  of  Oklahoma,  That  the  Pioneer  Telephone  &  Tele- 
graph Company  make  their  rates  |1.50  for  residence  'phones 
in  Chickasha  and  (2.50  for  business  'phones  per  month,  and 
where  there  are  two  or  more  parties  on  the  same  line  they 
shall  each  pay  (1.00  per  month  for  a  residence  'phone. 

This  order  to  take  effect  on  and  after  April  5th,  1913. 

Dated  at  Oklahoma  Cit7,  Oklahoma,  this  the  25th  day  of 
March,  1913. 


F.  E.  Clatton,  ht  al.,  Chickasha,  Oklahoma^  Complain- 
ants, vs.  PiONEBB  Telephone  and  Telbqbaph  Company, 
Defendtmt. 

Cause  No.  1603— Order  No.  693. 

Derided  April  4.  JOiS- 

Combination  Business  and  Residence  Rate — EiFective  Date  of 
New  Rates. 

Upon  the  defendant's  application  for  a  modification  of  the  order*  issued 
in  this  case  on  March  25,  1913,  the  question  was  whether  the  defendant 
should  chat^e  $1.50  per  month  for  a  residence  telephone  where  the  sub- 
scriber was  not  also  a  subscriber  for  a  business  telephone  and  $1.00  per 
month  where  a  business  telephone  was  also  subscribed  for. 


•Printed  at  page  732.— Ed. 
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The  Commission  ordered  the  defendant  to  charge  )1.50  per  month  for 
a  direct  line  residence  telephone  in  Chkkasha  regardless  of  whether  or  not 
a  buainesa  telephone  was  a.1so  subscribed  for. 

Since  it  appeared  impracticable  for  the  Commission's  order  to  take  effect 
at  any  time  other  than  the  first  of  the  month,  the  effective  date  of  the 
order  was  postponed  from  April  5,  1913,  to  May  1,  1913.* 


OPINION  AND  OBDEB. 

Now  on  tMs  iBt  day  of  April,  1913,  Uiis  matter  comes 
further  ou  for  hearing  upon  the  motion  and  application  of 
the  defeudant  for  a  modification  of  the  opinion  and  ordert 
issued  herein  on  the  25th  day  of  March,  1913,  and  it  appear- 
ing to  the  Commission  that  the  defendant.  Pioneer  Telephone 
&  Telegraph  Company  will  TOluntarily  discontinue  what  are 
termed  zone  rate  charges  in  CUckasha  until  otherwise 
ordered  by  the  Commission,  and  that  the  sole  question  in- 
volved in  this  case  is  the  charging  by  the  defendant  of  a 
rate  of  fl.50  per. month  for  residence  telephones  where  the 
subscriber  is  not  also  a  subscriber  for  a  business  telephone, 
and  a  rate  of  fLOO  for  such  residence  telephone  where  the 
subscriber  is  also  a  subscriber  for  a  business  telephone;  and, 
it  further  appearing  that  it  is  impracticable  for  the  order 
of  the  Commission  to  take  effect  at  any  time  other  than  the 
first  of  the  month,  the  opinion  and  order  of  the  Commission 
issued  March  25th,  1913,  is  hereby  amended  to  read  as 
follows: 

"Until  otherwise  ordered  by  the  Commission,  the  Pioneer 
Telephone  &  Telegraph  Company,  defendant,  is  ordered  and 
directed  to  charge  alt  subscribers  in  the  City  of  Cbicbasha 
$1.50  per  month  for  a  direct  line  residence  telephone  regard- 
less of  whether  such  subscriber  is  also  a  subscriber  for  a 
business  telephone. 

This  order  shall  take  effect  on  the  1st  day  of  May,  1913, 
and  all  collections  for  the  month  of  May  and  thereafter, 
until  otherwise  ordered  by  the  Commission,  shall  be  made 
in  accordance  Iierewith." 

Dated  at  Oklahoma  City,  this  4th  day  of  April,  1913. 


•Editor's  headnote. 
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PHAQUH  TBLRPHONB  COMPANY  BY  P.  W.  BaIJJNQBB^  OWNER, 

Petitioner,  vs.  Willzbita  Telhphonb  Company,  Re- 
spondent. 

Cause  No.  1620— Order  No.  687. 
Decided  March  t6.  1913. 

Physical  Connection — Protection  of  Rural  Lines — Charges  for 

Switching  Service — ^Jurisdiction  over  Mutual 

Telephone  Companies. 

Upon  petitioiis  astdng  the  Cominission  to  issue  an  order  requiring  physi- 
cal connection  between  the  petitioner's  lines  and  those  of  two  mutual  tele- 
phone companies  and  also  fixing  rates  for  the  switching  service,  it  appeared 
that  the  respondent  telephone  companies  demanded  free  switching  ser- 
vice from  the  petitioner,  despite  the  fact  that  such  service  was  being  ren- 
dered by  the  petitioner  at  a  loss. 

Held:  That  although  the  rural  telephone  business  is  an  absolute  necessity 
and  must  be  protected  and  maintained  without  loss,  if  passible,  and  without 
profit,  nevertheless  other  companies  from  which  services  are  required  by 
rural  lines  must  be  suiliciently  reimbursed  for  such  services; 

That  an  agreement  by  the  petitioner  to  fitmiah  free  switching  service 
would  not  justify  the  continuance  of  such  service  after  its  actual  operation 
had  resulted  in  a  deficit; 

That  the  Commission  ^s  no  jurisdiction  over  tiie  respondent  companies 
inaamnch  as  they  are  mutual  companies; 

That  the  petitioner  is  entitled  to  a  reasonable  fee  for  switching  service 
rendered  to  rural  lines,  and  that  the  usual  charge  for  furnishing  such  serv- 
ice is  25  cents  per  station  or  a  maximum  charge  of  fS.OO  for  any  line 
with  not  more  than  twenty  subscribers. 

Petition  dismissed  without  prejudice.* 

OPINION  AND  ORDER. 
By  the  Commission  : 

The  petitioner,  P.  W.  Ballinger,  represents  that  he  is  the 
owner  and  manager  of  the  Prague  Telephone  Exchange  and 
that  the  same  is  owned  and  operated  for  bim  as  a  town  ex- 
change under  certain  franchise  rights  in  the  incorporated 
town  of  Prague,  Lincoln  County,  State  of  Oklahoma. 

The  respondent  is  a  mutual  telephone  company  owning 
and  operating  a  rural  telephone  system  in  Lincoln  County, 
State  of  Oklahoma,  with  its  exchange  at  Willzetta  in  said 
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County.  The  case  was  called  and  evidence  heard  on  Atigcsc 
1.3th,  1912,  and  the  case  closed. 

There  being  two  cases  filed  at  the  same  time— one  against 
the  Willzetta  Telephone  Company  and  one  against  the 
Arlington  Telephone  Company,  the  facts  in  both  cases 
being  of  the  same  nature,  it  was  ordered  that  the  two  cases 
be  heard  at  the  same  time. 

The  petitioner  asks  that  the  Commission  issue  an  order 
requiring  physical  connection  and  fix  rates  for  switching 
service  rendered  said  companies. 

The  evidence  shows  that  there  are  150  operating  tele- 
phones in  actual  service  in  the  Prague  Telephone  Exchange 
and  144  in  the  WUlzetta  Telephone  Company  and  at  this 
time  the  petitioner  is  only  receiving  for  switching  service 
f  1.50  per  month. 

The  petitioner  testifies  that  he  has  kept  a  record  of  the 
actual  time  and  expense  of  the  switching  service  for  a  period 
of  three  days  and  taking  this  as  an  average  for  one  month 
shows  a  loss  to  him  at  the  price  he  has  been  giving  said 
service. 

It  appears  that  Willzetta  Company  as  well  as  the  Arling- 
ton Company  are  both  mutual  companies  demanding  serv- 
ice from  the  Prague  Exchange,  that  which  th^  are  not  in 
position  to  give  in  return,  expecting  a  company  that  has  put 
into  the  business,  according  to  the  evidence,  approximately 
(3,000.00,  to  give  the  service  required  and  asking  that  free 
service  be  given  over  their  lines,  althongh  it  be  done  at  a 
loss. 

It  is  an  evident  fact  that  the  rural  telephone  business, 
in  pace  with  modem  times,  is  an  absolute  necessity,  and 
must  be  protected  and  maintained  without  loss,  if  possible, 
and  without  revenue  profit;  but  if  It  be  necessary  to  co- 
operate with  any  other  company  to  give  the  service  neces- 
sary and  required  by  its  patrons,  they  must  pay  for  said 
service  a  sum  sufiBcient  to  said  company  that  will  be  re- 
munerative for  the  service  required. 

The  fact  that  the  petitioner  agreed  to  furnish  free  connec- 
tion on  certain  conditions  would  not  be  a  sufficient  reason 
for  the  continuation  of  such  service  after  same  had  been 
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tested  ont  and  showed  a  deficit  for  the  actual  service 
rendered. 

The  CommiBsion  is  of  the  opinion  that  the  Willzetta  and 
Arlington  Telephone  Companies  are  mutual  telephone  com- 
panies and  as  such  do  not  come  under  the  jurisdiction  of 
the  Corporation  Commiasion.  The  Pragne  Telephone  Com- 
pany does  come  under  the  jnrisdictiou  of  the  Commisaiou  and 
has  a  right  to  make  a  reasonable  charge  for  performing 
switching  serrice  for  rural  telephone  lines,  and  the  usual 
charge  for  such  serrice  is  on  a  basis  of  twenty-five  {25c.) 
cents  per  station  or  a  maximum  charge  of  f5.00  for  any  one 
Ui.e  of  not  more  than  20  subscribers. 

It  iSj  therefore,  ordered,  That  this  complaint  be  disnussed 
without  prejudice. 

Dated  at  Oklahoma  City,  Oklahoma,  this  26th  day  of 
March,  1913. 


To  All  Bailboais  and  Bailwats  Opbbatinq  Bteau^  Elbc- 
TBio  OB  Gasoline  Trains  ob  Cabs  in  the  State  oe  Ok- 
lahoma; TO  All  BxfbbsSj  Telephone  and  TBLsaBAPH 
AND  Sleeping  Cab  Companies;  to  All  Oas  and  Elbc- 
TRio  LiGHT^  Heat  and  Powbb  Companies,  and  to  All 
Otheb  Public  Seevice  Cobpobations  and  to  Whom  it 
MAT  Concben: 

Cause  No.  1561— Order  No.  689. 
Dattd  March  27,  1913. 

FiHng  of  Contracts. 

Ordered,  That  all  public  service  corporations  under  the  supervision  of  the 
Coporatiofi  Commission  shall  file  with  the  Commissian  duphcate  copiet  of 
all  contracts,  leases,  agreements  or  arrangements  with  other  persona  or 
companies,  except  ordinary  service  contracts,  the  rates  for  which  are  spec- 
ified in  tariffs  filed  with  the  Commission,— provided  that  a  sample  form  of 
each  kind  of  such  service  contracts  shall  be   liled   with   the   Commission. 

Ordered,  furlker.  That  the  Commission  shall  be  furnished  upon  request  with 
the  original  copy  or  copies  of  any  contract,  and  shall  be  notified,  by  the  parties 
over  whom  die  Commission  has  jurisdiction,  whenever  any  contract  is  ter- 
minated or  dianged.* 
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OKDKB. 

Pursuant  to  publication  of  Proposed  Order  Ko.  106,  as 
required  bj  law,  and  hearing  had  thereon  in  the  office  of  the 
Corporation  Commission  on  the  9th  day  of  April,  1913,  yon 
are  hereby  notified  that  on  and  after  the  21st  day  of  April, 
1913,  a  date  after  publication  once  a  week  for  four  con- 
secntive  weeks,  in  the  Daily  Oklahoman,  a  newspaper  of 
general  circulation,  published  in  the  City  of  Oklahoma  City, 
Oklahoma  County,  Oklahoma,  as  required  by  law  that  the 
following  order,  rule,  regulation  and  requirement  will  be  in 
full  force  and  effect. 

Each  and  every  railroad  or  railway,  operating  steam,  elec- 
tric or  gasoline  trains  or  cars  in  the  State  of  Oklahoma,  all 
express,  telephone  and  telegraph  companies,  oil  pipe  line 
companies,  sleeping  car  companies,  all  gas  or  electric  light, 
heat  or  power  companies,  and  all  other  public  service  cor- 
porations coming  under  the  supervision  of  the  Corporation 
Commission  of  Oklahoma,  are  hereby  required  to  die  with 
the  Commission  true  and  complete  duplicate  copies  of  all 
contracts,  leases,  agreements  or  arrangements  with  other 
persons  or  companies  now  in  effect,  and  sach  as  may  here- 
after be  entered  into,  as  soon  as  practicable  after  execution, 
affecting  the  carriage  or  ,  transportation  of  persons  or 
property,  or  relating  to  the  transmission  of  messages 
or  communications  between  points  within  the  Btate  of  Ok- 
lahoma, or  to  the  handling,  use  or  rental  of  lines,  equipment 
or  facilities  J  provided  that  this  shall  not  include  ordinary 
contracts  or  bills  of  lading  or  passenger  tickets,  the  rate 
or  charge  for  which  is  specified  in  tariffs  filed  with  the  Com- 
mission; provided,  however,  that  a  sample  of  each  kind  of 
railroad,  railway  or  express  company  way  bill,  ticket  or  bill 
of  lading  will  be  kept  on  file,  same  to  represent  a  particular 
class  or  form  of  ticket  or  way  bill ;  and  further  provided  that 
a  sample  form  of  each  kind  of  telephone  contract  or  gas  or 
electric  meter  contract  is  filed  with  the  Commission  to  rep- 
resent that  particular  class  of  contract.  Provided  further 
that  the  Commission  will  be  fiirnished  upon  its  request  any 
original  copy  or  copies  of  any  contract,  lease,  agreement  or 
arrangement  that  it  may  require. 
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When  any  contract  sliall  lie  terminated  from  any  cause 
whatsoever,  or  shall  in  any  manner  be  changed,  the  parties 
thereto  over  whom  the  Corporation  Commission  has  jurisdic- 
tion shall  notify  the  Commission  by  letter  of  all  snob  changes 
or  terminations. 

Dated  at  Oklahoma  City,  Oklahoma,  this  27th  day  of  March, 
1013. 


Ft.  Sdppl;  Telephone  and  Telegbaph  Company^  Complain- 
ant, vs.  The  Home  Entbepeisb  Tblephonb  Company 
AND  THE  Pioneer  Telephone  and  Telegbaph  Company, 
Defendants. 

Cause  No.  1748— Order  No.  696. 
Decided  April  ii,  1913. 

Inter-Company  Relations  and  Business. 

The  telephone  companies  parties  in  this  case  agreed  to  the  order  of  the 
Commission  which  provided,  among  other  things,  for  joint  agencies,  rout- 
ing of  business,  division  of  business,  division  of  toll  revenue  on  an  air  line 
basis,  commission  for  acting  as  agent,  treatment  of  rural  and  farmer 
line  subscribers  as  local,  subscribers,  messenger  fees,  and  settlement  of  inter- 
company accounts.* 

ORDER. 

Hy  the  Commission: 

On  this,  the  8th  day  of  April,  1913,  the  above  styled  cause 
came  on  for  hearing  and  thereupon  came  the  complainant  by 
I.edbetter,  Stuart  d  Bell,  and  the  defendants  by  8.  H.  Harris, 
and  thereupon,  in  open  court,  and  before  the  Commission,  it 
was  stipulated  and  agreed  that  the  following  order  and  judg- 
ment may  be  rendered. 

Piest:  /(  is  hereby  ordered,  adjudf/ed  and  decreed,  That 
subject  to  the  provisions  hereinafter  contained  in  this  Order, 
the  Pioneer  Telephone  &  Telegraph  Company  act  as  the  agent 
of  the  Ft.  Supply  Telephone  &  Telegraph  Company  at  Wood- 
ward and  May,  Oklahoma;  and  the  Ft.  Supply  Telephone  & 

"Editor's  headnote. 


DigiLizedbyGoOglc 


740  Oklahoma  Cobfobation  Commission. 

Telegraph  Companj  act  as  the  agent  of  the  Pioneer  Company 
at  Supply. 

Second:  Each  of  said  companies  shall  have  the  right  to 
route  its  own  bnsiness  from  its  own  exchanges. 

Third:  The  Ft  Supply  Company  shall  act  as  agent  of 
the  Pioneer  Company  at  Laveroe  on  all  business  originating 
at  Woodward  or  at  points  other  than  those  on  the  Wichita 
Falls  &  Northwestern  Railroad  northwest  from  Woodward. 

FouBTH :  That  the  toll  rates  and  division  of  tolls  between 
the  two  companies  on  all  inter-company  business,  that  is, 
business  passing  over  portions  of  the  lines  of  the  two  com- 
panies between  point  of  origin  and  point  of  destination,  shall 
be  based  upon  air  line  distance  between  the  point  of  origin 
and  point  of  destination  according  to  the  Pioneer  methods 
of  determining  toll  rates  now  on  file  with  the  Commission, 
and  divided  upon  the  basis  of  air  line  distance  between  point 
of  origin  and  point  of  junction  of  the  lines  of  the  two  cchd- 
panies  and  air  line  distance  from  such  junction  to  point  of 
di-stination  and  without  any  other  commissions  or  compensa- 
tion to  either  company.  The  operating  rules  governing  the 
handling  of  business  of  the  initiating  company  on  such  inter- 
company business  shall  govern  with  reference  to  such  busi- 
ness. 

Fifth  :  Where  either  company  acts  as  the  agent  of  the  other 
company  the  rate  of  commission  shall  be  25  per  cent  on  all 
in  and  out  local  business. 

SiZTH :  It  is  further  understood  and  agreed  that  in  case 
the  lines  of  either  company  are  out  of  repair,  and  it  is  nec- 
essary to  use  the  lines  of  the  other  company,  the  business 
shall  be  considered  as  belonging  to  the  company  over  whose 
lines  the  same  is  handled. 

Seventh  :  It  is  understood  and  agreed  by  all  parties  hereto 
that  all  rural  or  farmer  line  subscribers  adjacent  to  and  con- 
necting with  any  of  the  exchanges  of  the  other  company 
shall  be  considered  and  handled  the  same  as  local  subscrib- 
ers to  said  exchanges  so  far  as  connection  or  service  to  or 
from  the  toll  lines  or  connecting  toll  lines  of  the  other  com- 
pany is  concerned,  and  the  regular  toll  rates  furnished  by 
tlie  other  company  shall  apply  to  all  such  rural  and  farmer 
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line  BQbscribers  counectiiig  with  exchanges  of  the  companies 
hereto. 

Eighth  :  A  messenger  fee  of  ten  cents  will  he  allowed  either 
company  where  the  party  called  has  no  telephone,  and  can 
be  reached  within  the  corporate  limits  of  the  citj  or  town  in 
which  either  company  is  located.  When  the  party  called 
cannot  be  reached  within  the  corporate  limits  of  the  city  or 
town,  then  a  reasonable  messenger  fee  will  be  piiid,  should 
it  be  necessary  to  send  a  messenger  beyond  the  corporate 
limits,  bnt  in  all  cases,  the  party  calling  should  approve  the 
charge  to  be  made. 

Ninth  :  The  Pioneer  Company  shall  make  statements  and 
remittance  to  the  Supply  Company  at  Supply,  Oklahoma,  on 
the  fifth  of  each  month  for  the  month  next  preceding,  on  all 
basinesa  originating  or  terminating  at  the  exchanges  of  the 
Pioneer  Company. 

Tenth:  The  Supply  Company  shall  make  statements  and 
remittance  to  the  Pioneer  Company  at  Oklahoma  City,  Ok- 
lahoma, on  the  fifth  of  each  month  for  the  month  next  pre- 
ceding, on  all  business  originating  or  terminating  at  points 
on  the  line  of  the  Supply  Company,  on  business  over  Pioneer 
Lines. 

This  order  and  decree  shall  remain  in  force  until  further 
Older  of  the  Commission. 

Dated  at  Oklahoma  City,  Oklahoma,  this  11th  day  of  April, 
1913. 
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SOUTH  DAKOTA. 
Board  of  Railroad  Commissioners. 


Dated  March  zj,  1913. 
Filing  of  Inventory  of  Toll  Equipment.     [Hd.] 

Be  it  resolved  by  the  Board  of  Railroad  Commiaai  oners 
of  the  State  of  Bontb  Dakota  that  each  of  the  Telephone 
Companies  engaged  in  any  manner  in  conducting  a  telephone 
toll  or  long  distance  business  in  the  State  of  South  Dakota 
be  and  hereby  is  reqaired  and  commanded  to  ^le  in  the  office 
of  the  Board  of  Railroad  CommisaionerB  of  the  State  of 
South  Dakota  within  forty  days  from  the  date  hereof  a  full 
aad  complete,  detailed,  itemized  inveutoiy  and  appraisement 
of  all  of  its  lojig  distance  or  toll  eciuipment,  including  the 
portion  thereof  included  within  or  a  part  of  any  telephone 
exchange  or  station  and  all  long  distance  telephone  toll  sta- 
tions and  also  a  map  or  maps  or  plats  showing  the  location 
of  the  said  long  distance  telephone  toll  plant  and  equipment. 

Done  at  Pierre,  the  Capital,  at  the  office  of  the  Board  of 
Railroad  Commissioners  in  regular  session  on  this  27th  day 
of  March,  1913. 
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TENNESSEE. 
Railroad  Commission. 


Dated  April  iz,  igij. 
Piling  o£  Rate  Schedules.   lEd.] 

WhsbbaS;  The  Legislature  passed  aD  Act  March  26,  1913, 
conferring  on  the  Railroad  Commissioa  authoritj  to  regulate 
and  control  express,  telephone  and  telegraph  companies,  with 
power  to  make  and  enforce  rules  and  regulations  by  which 
such  companies  shall  be  governed  in  the  conduct  of  such 
buEoness: 

It  is  ordered  that  each  esprera,  telephone  and  telegraph 
company,  and  each  person,  firm  or  corporation  owning  and 
conducting  an  express  business,  or  operating  telegraph  or 
telephone  lines,  stations  or  exchanges  in  this  State  for  trans- 
mission of  intelligence  for  hire,  shall,  within  thirty  days 
from  date,  file  with  the  Tennessee  Railroad  Commission,  at 
its  office  in  Nashville,  Tennessee,  a  complete  schedule  of  the 
Interstate  rates  charged  for  such  service,  and  the  Interstate 
rates  as  they  affect  patrons  in  Tennessee,  together  with  copies 
of  the  rules  and  regulations  relating  to  the  conduct  of  such 
business  in  this  State. 

It  is  further  ordered,  that  the  Secretary  of  this  Commis- 
sion immediately  transmit  by  mail,  a  copy  of  this  order  to 
the  General  Manager  of  each  of  said  companies  now  doing 
business  in  this  State,  and  to  each  individual  or  firm  engaged 
in  such  business,  and  that  in  conjunction  with  the  entry  of 
this  order  on  the  minutes,  the  Secretary  shall  enter  the  name 
of  each  company,  individual  and  firm  so  notified  together 
with  the  date  of  mailing  the  notice. 

The  Daily  newspapers  are  requested  to  publish  this  notice. 

Dated  April  12tb,  1918. 


WISCONSIN. 

Railroad  CommiBsion. 
In  the  Mattbb  op  the  Application  op  the  People's  Tei..e- 

PHONH  COMPANI  FOE  AUTHOBITT  TO  INCEBASB  BaTHS. 

Decision  U — 451. 

Decided  March  it,  jp/j. 

Increase  of  Rates— Inadeqiiate  Return — Limitation  of  Piee  Service. 

Upon  application  asking  that  the  applicant's  rates  be  revised  so  as  to 
provide  an  adequate  return,  it  appeared  that  the  applicant  operated  six  ex- 
changes, several  rural  lines  and  a  toll  system ;  that  the  extent  of  the  free 
service  afforded  the  various  exchanges  was  not  uniform ;  and  Chat  each  of 
the  rural  lines  was  given  free  service  throughout  one  exchange  in  addition 
to  that  with  which  it  was  connected.  The  applicant  proposed  to  discontinue 
the  free  service  afforded  between  two  of  its  exchanges  and  to  consolidate 
two  others.  The  schedule  of  rates  proposed  by  t^e  applicant  retained  the 
existing  rate  for  rural  lines  hut  provided  that  the  free  service  should  be 
limited  to  the  exchange  with  which  a  line  is  connected. 

The  Commission  approved  the  proposed  changes  in  service,  holding  that, 
although  it  is  permissible  to  furnish  free  service  between  exchanges,  there 
is  no  obligation  upon  the  utility  to  do  so;  that  free  service  between  the  two 
exchanges  in  question  did  not  seem  advisable  or  entirely  equitable  with 
respect  to  the  other  exchanges;  and  that  the  proposed  consolidation  of  a 
small  exchange  with  a  larger  would  conduce  to  greater  efficiency. 

Valuation  of  Property — Reproduction   Cost — Present  Value — Depreda- 
tion— Interest — Comparison  with  Operating  Expenses  of 
Similarly  Situated  Companies. 

For  the  purpose  of  determining  what  rates  would  provide  an  adequate 
relnm.  the  Commission  adopted  a  valuation  of  the  applicant's  property  nUkde 
by  the  Commission  in  1911,  and  added  thereto  the  cost  of  the  reported  ex- 
tensions since  that  date.  The  valuation  included  the  reproduction  cost  new 
and  the  present  value  of  the  property.  Finding  that  the  applicant's  annual 
operating  expenses,  including  taxes,  but  exclusive  of  depreciation  and  in- 
terest, slightly  exceeded  ten  dollars  per  telephone  and  that  this  amount  was 
rather  high  as  compared  with  the  expenses  of  similarly  situated  companies, 
the  Commission  held  that  this  fact  must  be  considered  in  fixing  a  schedule 
of  rates.  The  Commission  computed  depreciation  at  6.5  per  cent  upon  the 
reproduction  cost  new  and  interest  at  7  per  cent,  upon  the  present  value, 
and  found  thai  the  sum  of  these  allowances  exceeded  by  about  $3,000  the 
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amount  aTailable  therefor  during  the  past  year.     Rates  substantJalljr  in  ac- 
cordance with  those  proposed  by  the  applicant  were  adopted  by  the  Com- 


Kelatlon  of  Rates  for  Variout  Bxchanges. 

It  was  held  that,  although  the  cost  of  service  was  not  the  same  for  each 
exchange,  the  confusion  of  accounts  was  such  that  an  exact  apportionment 

of  the  cost  of  service  between  the  exchanges  was  impossible  and  consequently 
it  might  be  most  equitable  to  establish  substanlially  the  same  rates  for  all 
exchanges. 

Combioation  Biuinesa  and  Residence  Ratea. 

The  Commission  declared  a  combination  rate  for  a  residence  and  a  busi' 
ness  telephone  which  was  less  than  the  sum  of  the  published  rates  for  each, 
to  be  unlawful 

Order. 

It  was  ordered  that  the  schedule  of  rates  authorized  should  cover  service 
throughout  one  exchange  only,  except  that  the  two  exchanges  to  be  con- 
solidated should  be  considered  as  one  exchange  and  free  exchange  of  serv- 
ice with  other  companies  should  continue  wherever  it  existed.  It  was  further 
ordered  that  these  rates  should  'become  effective  whenever  the  applicant 
sbould  install  a  system  of  accounts  conforming  to  the  classification  pre- 
scribed by  the  Commission.* 


DECISION  AND  ORDEB. 

This  application  was  filed  with  tlie  Commission,  Novemher 
6th,  1912.  The  applicant  is  a  public  utility  engaged  in  the 
management  and  operation  of  telephone  exchanges  at  Rio, 
Randolph,  Fox  Lake,  Cambria,  Fall  River  and  Wyocena, 
together  with  toll  and  rural  lines  in  the  surrounding  terri- 
tory. The  lawful  rates  of  the  applicant  as  set  forth  in  its 
petition  are  as  follows: 

f  1.00  per  month  for  all  telephones,  business,  residence  and 
rural,  except, 

1.  Rural  metallic  summer  service  on  Edmonds  Island, 
f  12.50  for  4  months,  and  |2.00  per  month  continued  longer. 

2.  Summer  service  on  First  Island,  $15.00  per  year. 

3.  Metallic  rural  lines,  $15.00  per  year. 
Bills  payable  at  the  end  of  the  quarter. 


•Editor'! 
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The  petition  states  tliat  under  existing  conditions  the 
utility  does  not  derive  sufficient  revenne  to  maintain  reason- 
ably adequate  service,  to  take  care  of  depreciation  and  to 
pay  a  reasonable  return  on  the  property. 

No  mention  is  made  of  revision  of  the  toll  rates  and  it 
appears  to  have  been  the  intent  of  the  applicant  that  only 
.  the  rates  for  exchange  service  should  be  revised.  Applicant 
asks  that  rates  be  fixed  so  that  an  adequate  return  may  be 
obtained. 

Hearing  was  held  at  Madison,  November  29th,  1912. 

Appearances  were : 

For  applicant,  North  and  Crowns,  by  Mr.  North. 
In  opposition,  J.  M.  Bushnell. 

Hearing  dealt  largely  with  matters  pertaining  to  the 
financial  history  of  the  applicant.  It  was  shown  that  there 
has  been  considerable  laxity  in  the  acconnting  methods  em- 
ployed by  the  applicant  and  that,  because  of  this,  it  has  not 
been  practicable  to  ascertain  the  exact  condition  of  the  busi- 
ness during  past  years.  This  made  it  necessary  for  the  <' ' 
mission  to  make  an  examination  of  the  records  of  the  appli- 
cant to  learn  as  nearly  as  possible,  the  actual  financial  condi- 
tion resulting  from  the  operation  of  the  plant.  Such  an  ex- 
amination was  made  for  the  calendar  year  1912.  Owing  to 
the  fact  that  the  methods  employed  by  the  applicant  for  re- 
cording its  transactions  have  not  been  in  accord  with  the 
classification  of  accounts  prescribed  by  the  Commission  it 
was  difficult  to  prepare  an  accurate  report  of  operating 
revenues  and  expenses,  properly  classified,  and  distinct 
from  renewals" and  extension  of  the  plant  and  equipment. 
As  nearly  as  it  has  been  possible  to  prepare  an  accurate  state- 
ment of  revenues  and  expenses,  the  following  table  shows  the 
results  obtained  by  examina-tton  of  the  books : 
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It  will  be  noted  that  the  two  smallest  exchanges  at  Fall 
River  and  Wyocena  show  a  deficit  for  the  year.  The  net 
operating  revenue  of  the  utility  as  a  whole  was  |3,715.27. 

A  valuation  of  applicant's  property  was  made  in  connec- 
tion with  a  case  decided  by  this  Commission,  November  7, 
1911.  In  that  valuation  the  six  exchanges  were  shown 
separately  and  the  rural  lines  were  valued  as  a  distinct  por- 
tion of  the  plant.  In  connection  with  the  case  mentioned 
apportionments  of  the  value  of  the  rural  lines  among  the 
various  local  exchanges  were  made  on  several  bases.  The 
two  bases  which  seemed  reasonably  accurate  were  those  of 
the  number  of  rural  subscribers  connected  to  each  exchange, 
and  the  book  values  as  shown  by  the  company's  records. 
Vi'e  do  not  have  a  complete  record  of  additions  since  the 
time  of  the  Commission's  valuation  but  the  records  which 
are  available  are  probably  sufBcieut  for  the  purposes  of 
tills  case.  With  provision  made  for  such  extensions  as  are 
a  matter  of  record  the  valuation  of  local  and  rural  equip- 
ment of  the  various  exchanges  is  as  shown  below,  on  the 
two  bases  indicated.    The  toll  system  is  shown  separately. 


Basis  op  Nujimk  of 

Basis  of 

RKRmm 

Book  Valuk 

COST  NEW             PRES,  VAL. 

COST  KKW 

PBKS.  VAI,, 

Randolph 

$18,439              ?I0^1 

$18,439 

$10,231 

Rio 

13,639                  7^ 

13,847 

8,061 

Fox  Lake 

9,726                 5^7 

11JW4 

6,467 

Cambria 

12,483                  6,375 

10,360 

5,326 

Fall  River 

1^647                  4,018 

^563 

3,977 

Wyocena 

2,634                  UI3 

2,385 

1,190 

Toll 

1,844                  l/MO 

1344 

1;0« 

Total  65,412  36,292  65,412  36,292 

The  cost  of  plant  and  equipment  as  stated  in  the  1912 
re[iort  of  tlie  applicant  is  the  present  value  divided  amon^ 
the  various  exchanges  on  the  basis  of  the  book  value  from 
which  the  apportionment  of  valuation  was  made  in  connec- 
tion with  the  decision  of  November,  1911,  and  as  shown  in 
the  last  column  of  the  foregoing  table. 

Before  making  any  computations  to  show  what  tbe 
schedule  of  rates  should  be  it  may  be  well  to  call  attention 
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to  some  features  of  tlie  operation  of  the  utilitj  which  have 
a  bearing  upon  the  baais  which  should  be  employed  in 
charging  for  serrice.  The  utility  operates  six  exchanges  and 
a  toll  system  as  shown  above.  All  rural  subscribers  are 
furnished  serrice  through  two  exchanges,  with  the  excep- 
tion of  those  on  metallic  circuits.  Each  rural  subscriber  on 
grounded  lines  is  allowed  to  choose  one  exchange  with  which 
be  shall  have  unlimited  serrice,  in  addition  to  the  exchange 
with  which  his  line  is  directly  connected.  In  a  few  instances 
rural  lines  are  connected  to  two  switchboards. 

The  practice  with  regard  to  local  subscribers  and  to  rural 
subscribers  on  metallic  lines  is  not  uniform.  At  Randolph 
and  Fox  Lake  local  subscribers  receire  unlimited  service 
through  both  exchanges.  The  manager  of  the  utility  stated 
that  at  the  time  the  exchanges  were  installed  it  was  the  in- 
tention to  gire  a  free  exchange  of  serrice  between  these  ex- 
changes until  such  time  as  a  toll  line  should  be  constructed. 
When  the  toll  line  was  built  the  Public  Utility  Law  had 
become  effective  and  the  utility  continued  the  free  exchange 
of  service  instead  of  asking  for  authority,  at  the  time,  to 
establish  a  toll  rate. 

Local  patrons  of  the  Cambria  exchange  have  free  connec- 
tions with  the  exchange  of  the  Kingston  Telephone  Company 
at  Kingston.  At  Wyocena  local  subscribers  have  unlimited 
exchange  of  service  with  the  Pardeerille  Telephone  Company. 
They  can  also  call  subscriber^  of  the  Bio  exchange  free  of 
charge,  but  local  patrons  of  the  Rio  exchange  are  required  to 
pay  toll  rates  for  all  calls  going  outside  of  the  exchange.  Local 
subscribers  at  Fall  River  have  only  the  local  and  rural  serv- 
ice which  can  be  obtained  directly  through  the  Fall  Birer 
central,  except  that  a  limited  number  of  Fall  Rirer  sub- 
scribers are  giren  unlimited  service  to  Columbus,  by  paying 
ff^.OO  per  year,  which  is  an  addition  to  the  regular  exchange 
rates,  to  the  Wisconsin  Telephone  Company. 
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by  tbe  atatistlcs  in  a  later  part  of  this  decision.  As  a  result 
it  has  not  been  considered  practicable  to  mflinfflin  an 
operating  force  to  be  contlnnaUy  at  the  switchboard.  The 
vork  of  the  switchboard  operator  has  been  handled  in  con- 
nection with  other  duties  performed  hj  the  operator  who 
has  not  been  devoting  her  entire  time  to  the  service  of  the 
company.  As  a  result,  service  has  been  slow  and  relatively 
unsatisfactory. 

In  order  to  overcome  this  condition  it  was  proposed  by 
the  manager  that  the  exchange  at  Wyocena  be  discontinned 
and  the  lines  of  Wyocena  subscribers  carried  to  the  switch- 
board at  Bio,  a  distance  of  about  five  miles,  and  that  service 
should  be  thereafter  furnished  through  the  Bio  central.  This 
seems  to  be  a  more  efficient  method  of  dealing  with  the 
Wyocena  business  than  that  followed  at  presents  For 
practical  purposes  the  existing  system  at  Bio  and  Wyocena 
may  be  considered,  in  this  case,  as  constituting  one  operat- 
ing system  as  will  be  the  case  when  proposed  changes  are 
made.  There  seems  to  be  no  reason  why  Randolph  and  Fox 
liOke  should  have  free  exchange  of  service,  especially  as  such 
free  exchange  is  not  extended  to  other  exchanges.  Although 
it  is  permissable  for  a  telephone  utility  to  furnish  such  service 
free  of  charge  there  is  no  obligation  that  the  utility  shall 
do  so.  In  this  case  it  seems  that  free  exchange  for  Randolph 
and  Pox  Lake  is  not  advisable  nor  entirely  equitable. 

According  to  the  facts  which  we  have  before  us  in  this 
case,  therefore,  it  will  be  best  to  consider  that  the  applicant's 
system,  apart  from  the  toll  lines,  consists  of  five  operating 
units,  Bio  and  W^yocena  being  handled  as  one  unit  On  the 
bRsis  of  the  results  obtained  from  the  Commission's  inspec- 
tion of  the  financial  records,  the  net  operating  revenue  or 
deficit  of  the  five  units  are  as  follows : 

Rio-Wyocena  $l,02a87 

Randolph 1,404.70 

Fox  Lake  633.40 

Cambria    799.48 

Fall  River   W.J** 

Total   Net   Ofhxating   Revenue $3,715.27 

•Deficit 
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TIlis  includes  the  toll  earnings  amounting  to  $1358.71 
and  the  earning  from  connecting  lines,  amounting  to  (645.41, 
of  which  f  150.00  is  the  amount  received  for  switching  service 
performed  by  the  Bio  exchange. 

Although  no  definite  schedule  of  rates  was  asked  for  in  the 
applicatioQ,  a  schedule  was  outlined  on  behalf  of  the  utility, 
at  the  time  of  the  hearing,  which  schedule  is  as  follows : 
Local  Batbs. 

Business (2.00  per  month 

Single  party  residence 1.50  per  month 

Two  party  residence 1.25  per  month 

Four  party  residence 1.00  per  month 

Bubal  Bates. 

Metallic  circuits 1.25  per  month 

Grounded  lines 1.00  per  month 

These  rural  rates  are  the  same  as  at  present,  but  it  was 
proposed  by  the  representative  of  the  utility  ttiat  rural 
patrons  should  be  furnished  service  at  these  rates  through 
only  one  exchange,  and  be  subject  to  the  regular  toll  rates 
for  other  service. 

Following  is  a  statement  of  the  number  of  'phones  of  each 

class  in  each  of  the  five  operating  systems  to  be  considered : 

Rio-  Fall 

Wyocena     RAND(a.pR     Fox  Lake     Caubbia     Rivik 

1  paxtj  business  33  25  23  21  Ifi 

2  party  business  26  9  11  11  4 
3&4  party  business            2                   2                   4  2 

1  par^  residence     -  57  48  48  17                  U 

2  party  residence  12  23  33  5                  12 

3  &  4  party  residence  7  28  22  4 
Grounded  rural  162  219  91  175  75 
MeUllic  rural  2  2 
Part  year  users  7  14 

Total  301  361  246  229  126 

No  careful  record  has  been  kept  of  the  number  of  tele- 
phones using  each  class  of  service  but  for  purposes  of  this 
case  the  foregoing  data,  representing  the  most  accurate 
record  available,  will  be  used.  Of  the  total  of  1263  telephones 
listed  in  the  directory  of  January  1st,  1913,  it  appears  that 
1236  would  pay  (12  each  per  year  under  the  present  rates;  8 
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would  pay  |25.00  each  per  year;  3  would  pay  $18j  11  would 
pay  (15,  3  would  pay  (12.50  and  2  would  pay  (10  each  per 
year,  so  that  the  total  exchange  earnings  would  be  (15,308.50, 
as  compared  with  actual  exchange  system  earnings  of  (14,- 
4;t4.69  for  the  past  year. 

Total  operating  expenses  including  taxes,  but  not  including 
auy  allowance  for  depreciation  or  interest  amount  to  (12,- 
723.54  or  a  little  over  (10.00  per  telephone  per  year.  By 
comparison  with  reported  expenses  of  other  telephone  com- 
panies, similarly  situated,  these  appear  rather  high,  even 
with  allowance  made  for  the  inclusion  of  toll  expenses,  and 
consideration  should  be  given  to  this  condition  in  fixing  upon 
a  schedule  of  rates. 

With  depreciation  computed  at  61/2%  of  the  cost  of  repro- 
duction of  the  property,  and  interest  at  7%  of  the  present 
value,  the  total  allowance  for  these  items  would  be  (6,792.22, 
or  a  little  more  than  (3,000  more  than  the  amount  available 
for  those  purposes  during  the  past  year. 

With  the  rates  suggested  by  the  applicant  the  increase 
in  exchange  earnings  for  the  five  operating  units  would  be 
as  follows : 

Rio-  ^n-         Fox  Fau,  Cam- 

WvocENA  DouH  Lake  River  bria  Total 

Business  'phones              $732  $432  $456  $264  $384  $2,268 

1  party  residence               342  288  288  66  102  1.086 

2  party  residence                 36  69            99  36  15  25S 


Total  1.110  789  843  366  501  3,609 

.  Although  the  cost  of  service  is  not  the  same  for  each  of 
the  exchanges,  the  situation  is  such  that  it  may  be  most 
equitable  to  establish  substantially  the  same  rates  for  all 
exchanges.  This  does  not  mean  that  the  cost  of  furnishing 
service  to  each  exchange,  should  not,  in  the  final  determina- 
tion of  rates,  be  a  governing  factor.  In  this  case,  however, 
the  records  of  the  utility  have  not  been  such  as  to  make  it 
possible  to  ascertain,  with  auy  certainty  what  are  the  normal 
Ci-sts  of  the  exchange  business  of  each  of  the  exchanges.  The 
accounting  system  of  the  applicant  has  been  entirely  inade- 
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quate  for  the  purpoBes  of  an  accurate  distribation  of  ex- 
penses. Also  the  available  facts  are  not  sufficient  to  enable 
us  to  make  a  separation  of  the  cost  of  the  toll  business  from 
that  of  the  exchange  business.  Because  of  these  conditions 
it  is  hardly  to  be  expected  that  the  adjustment  of  the  rates 
as  made  in  this  decision  can  be  considered  final.  It  is  alto- 
gether probable  that  at  some  later  time,  when  the  neceasaiy 
records  are  available,  a  readjustment  of  rates  may  be  made 
which  will  eliminate  any  defects  that  may  exist  in  thi  tenta- 
tive schedule  authorized  at  this  time. 

If  the  rates  as  suggested  by  the  applicant,  are  authorized, 
except  that  the  rate  for  business  'phones  is  changed  to  f  1.75 
per  month  for  single  party  'phones,  |1.50  per  month  for 
two  party  and  $1.40  per  month  for  three  and  four  party 
'phones,  the  estimated  increase  in  revenues  will  amount  to 
|2,817  instead  of  |3,609.  Such  a  schedule  of  rates  appears 
to  be  reasonable. 

Where  one  business  'phone  and  one  residence  'phone  are 
on  a  line  each  should  be  charged  the  two  party  rate  for  the 
class  in  which  it  belongs.  Similarly  when  there  are  three 
or  four  'phones  on  a  line,  divided  between  business  and  resi- 
dence, the  three  and  four  party  rate  for  each  class  shoald 
apply.  " — a  so-called  combined  rate  for  a  business  telephone 
ar^d  a  residence  telephone  which  is  less  than  the  sum  of  the 
regularly  published  residence  and  business  rates,  is  unlaw- 
ful." See  "In  re  Free  and  Reduced  Rate  Telephone  Service." 
3  W.R.C.B.  521-544.* 

The  Commission  will  furnish  assistance  to  enable  the 
ulility  to  comply  with  that  portion  of  this  order  which  con- 
cerns accounting  practice. 

/(  is  therefore  ordered, 

1.  That  the  applicant  is  authorized  to  discontinue  its 
present  rate  for  local  business  and  residence  service  and  to 
substitute  therefore  the  following  rates: 


*See  I  Comnussion  Telephone  Cases,  31. 
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1  party  business  service fl.75  per  month 

2  party  business  service 1.50  per  montb 

3  &  4  party  business  service 1.40  per  montb 

1  party  residence  service 1.50  per  montb 

2  party  residence  service 1.25  per  montb 

3  &  4  party  residence  service. .  1.00  per  month 

Tbere  shall  be  a  penalty  of  15  cents  per  montii  applicable 
to  all  classes  of  service  for  failure  to  pay  bills  witiiin  20  days 
after  they  become  due. 

2.  That  the  rates  for  local  service  shall  be  considered  as 
payment  for  service  through  one  exchange  only,  except  that 
Rio  and  Wyocena  shall  be  considered  as  one  exchange,  and 
except  in  case*)  where  there  is  free  exchange  of  service  with 
other  companies. 

3.  That  the  rates  hereby  authorized  shall  become  effective 
at  such  time  as  the  utility  installs  a  system  of  accounts  con- 
forming to  the  classification  prescribed  by  the  Commission. 

Dated  at  Madison,  Wisconsin,  this  11th  day  of  March, 
1913. 
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CONPBBENCB  RdUNG.* 

April  15,  191S. 

Commissions  on  Telegraphic  Business.     [Ed.] 

Id  a  case  involving  a  custom  of  a  telegraph  company  to 
install  wires  and  instruments  in  business  houses  and  to  ar- 
range with  the  house  on  some  plan  of  operating  same,  it 
appears  in  some  instances  that  the  telegraph  company  pays 
nothing  for  the  space  occupied  but  gives  a  part  of  the  tele- 
graph receipts  to  the  operator,  who  is  also  employed  by  the 
hiiose;  in  other  instances  the  telegraph  company  pays  a  regu- 
lar wage  to  the  operator  and  gives  a  proportion  of  the  re- 
ceipts to  the  house;  in  instances  where  such  commissions 
are  paid,  the  telegraph  business  of  the  house  itself  also  carries 
the  commission  to  the  operator  or  to  the  house,  according  to 
the  arrangement  The  Commission  holds  that  it  is  unlawful 
for  a  telegraph  company  to  pay  to  the  firm  or  house-in  whose 
building  the  telegraph  oflBce  is  located,  any  commission  on 
its  own  bnsinesB. 


•This  ruling  has  been  given  no  number  as  yet.— Ed. 


Board  of  Railway  Commissionerg. 

In  thb  Matthb  op  thh  Application  of  the  Corporation 
OF  THE  City  of  Tdbonto,  Hebeinaftbr  Called  thb  "Ap- 
plioant",  dndeb  thb  railway  aot  as  amended  bt  7-8 
Edward  VII,  Chapter  61,  for  an  Order  Reqdirinq  the 
Bell  Telephone  Company  of  Canada,  HEREiNAFrER 
Called  the  "Tblbphone  Company",  to  File  with  thb 
Board  Tariffs  op  Tolls,  Applyinq  the  Same  Tolls  .to 
the  Territory  Recently  Annexed  to  the  Cm  op 
Toronto  and  Formerly  Known  ab  thb  Town  op  North 
Toronto  and  Mooeb  Park  District,  as  ake  now  Charged 
within  the  Limits  of  the  Telephone  Company's  To- 
ronto Exchanges  for  Toronto  Exohanqb  Sbeticb. 

Pile  No.  3574.74 
Decided  March  8,  1913. 

Extension  of  Local  Flat  Rates  to  Newly  Annexed  Territory — 
Extra  Mileage  Charges. 

Upon  application  by  the  City  of  Toronto  for  the  extension  of  the  Toronto 
flat  rates  to  the  recently  annexed  districts  known  as  North  Toronto  and 
Moore  Park,  the  Company  admitted  that  Moore  Park  was  entitled  to  the 
Toronto  rates  and  consequently  the  issue  was  confined  to  the  North  Toronto 
district. 

It  appeared  that  the  rates  authorized  for  North  Toronto  were  the  Toronto 
flat  rates  plus  an  extra  mileage  charge  of  $5  per  quarter  mile  or  fraction 
thereof,  to  be  computed  from  a  point  three-quarters  of  a  mile  from  the  near- 
est exchange.  This  allowance  of  three-quarters  of  a  mile  of  free  mileage 
represented  the  average  mileage  of  wire  per  telephone  in  the  City  of  Toronto. 

Held:  That  the  mere  annexation  of  North  Toronto  to  the  City  does  not 
warrant  an  order  for  the  application  of  the  Toronto  flat  rates  to  that  district; 

That  the  circumstances  and  conditions  affecting  telephone  service  in  Nortli 
Toronto,  which  is  almost  entirely  a  residential  section,  are  not  similar  to 
the   circumstances   and  conditions   existing  within    the   Toronto    Exchange 

That  there  has  not  been  sufficient  development  in  North  Toronto  to  en- 
title the  district  to  the  Toronto  flat  rates ; 
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limits  within  which  a  flat  rate  is  applied; 

That  the  Company  should  file  a  new  tariff,  extending  the  Toronto  flat 
rates  to  Moore  Park  and  providing  that  the  extra  mileage  charges  for  NorA 
Toronto  shall  be  computed  from  the  limits  of  the  Toronto  Exchange  as 
they  existed  on  January  1,  1911. 

An  order  was  entered  accordingly.' 

OPINION. 

Assistant  Chief  Commissioner: 

This  Is  an  application  by  the  City  of  Toronto  to  have  the 
Toronto  telephone  rates  of  (50.00  for  business  and  (30.00 
for  residence  telephones,  per  annum,  apply  to  North  Toronto 
and  Moore  Park,  two  districts  which  have  recently  been  an- 
nexed to  the  City  of  Toronto. 

Moore  Park  being  near  Deer  Park  and  Bosedale,  two  parts 
of  Toronto  which  enjoy  the  Toronto  rate,  and  being  sub- 
stantially similar  in  circumstances  and  conditions  to  those 
sections,  is  entitled  to  the  Toronto  rate;  and,  at  the  hearing 
tbis  was  admitted  by  the  Company.  Moore  Part  may,  there- 
fore, be  not  considered  further  in  this  matter. 

The  North  Toronto  rate  is  fixed  by  Supplement  No.  10 
to  the  Bell  Telephone  Company's  schedule  of  rates  authorized 
at  Toronto  Exchange,  dated  May  1st,  1911,  and  filed  with  this 
Board  as  C.  R.  C.  No.  1708.  That  tariff,  which  provides  the 
flat  rate  per  annum  of  |50  for  business  and  $30  for  residence 
folepliones,  states  that  these  charges  are  to  "apply  to  sub- 
scribers' stations  situated  within  Toronto  Exchange  limits, 
which  are  the  limits  of  the  City  of  Toronto,  as  of  date  Janu- 
ary Ist,  1911,"  with  extra  mileage  at  the  rate  of  ?5.00  per 
quarter  mile  or  fraction  thereof  to  be  computed  from  a  point 
three-quarters  of  a  mile  distant  from  the  nearest  exchange. 
•  The  nearest  Exchange  to  North  Toronto  is  the  North  Ex- 
change, near  the  corner  of  Yonge  and  Bismark  Streets.  This 
Exchange  is  one  and  three-quarter  miles  south  of  the  south- 
ern boundary  of  North  Toronto,  so  that  under  the  tariff 
a  person  residing  within  North  Toronto,  but  a  few  feet  north 
of  its  southern  boundary,  must  pay  an  extra  mileage  of 
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qnarters  of  a  mile  from  its  Exchaoge  before  commencing  to 
compute  its  extra  mileage  of  f5.00  per  one-quarter  of  a  mile. 

This  free  area  of  the  first  three-quarters  of  a  mile  in  extra 
mileage  was  brought  about  bj  a  decision  of  the  late  Chief 
Commissioner,  Judge  Mabee,  at  the  hearing  of  an  applica- 
tion of  the  Town  of  North  Toronto  of  the  same  nature  as 
the  present  application  which  was  heard  by  the  Board  in 
Toronto  on  April  26th,  1911.  At  that  time  the  late  Chief 
Commissioner,  recognizing  that  the  circumstancefi  and  condi- 
tions affecting  telephone  service  in  the  Town  of  North  To- 
ronto were  dissimLlar  from  those  in  the  City,  refused  the 
Town's  application ;  but  decided  that,  as  the  average  mileage 
of  wire  (or  a  City  of  Toronto  telephone  was  threeniuarters 
of  a  mile,  a  free  allowance  equal  to  this  average  mileage  (t.  e., 
%  of  a  mile)  should  be  allowed  before  the  point  from  which 
extra  mileage  was  to  be  charged  shonld  be  reached. 

Now,  what  has  happened  since  Judge  Mabee's  decision  to 
warrant  this  Board  in  taking  a  different  view  of  the  matter 
from  what  it  took  at  that  time?  There  has  been  no  change 
iu  so  far  as  the  Exchange  is  concerned.  The  people  having 
telephones  in  North  Toronto  were  then,  and  are  still,  con- 
nected with  the  North  Exchange  of  the  City  of  Toronto.  At 
that  time  there  were  157  telephones,  and  now  there  are  273 
telephones  in  North  Toronto — an  increase  of  116.  The  popa- 
lation  to-day  is  6,300.  I  do  not  know  what  it  was  at  the 
time  of  the  hearing  in  April,  1911,  but  of  course,  it  has, 
BO  doubt,  increased  considerably  since  then. 

The  chief  ground  upon  which  this  application  is  ui^ed 
is  the  fact  that  North  Toronto  is  now  within  the  City  limits. 
Unless  there  was  something  in  the  language  of  the  tariff 
to  compel  the  Company  to  apply  the  Toronto  rate,  from  time 
to  time,  to  any  district  that  was  annexed  to  the  City,  I  do 
not  see  that  the  mere  annexation  of  North  Toronto  to  the 
City  would  warrant  this  Board  In  making  the  order  applied 
for.  In  will  be  observed  that  in  fixing  the  Toronto  Exchange 
Territory,  the  Company  took  as  its  limits  the  limits  of  the 
City  of  Toronto  as  of  tJie  date  January  1st,  1911,  and  there- 
fore its  Exchange  limits  being  fixed  by  the  limits  of  tbe  City 
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on  that  date,  the  territory  subsequentl;  annexed  would  not, 
ipso  facto,  become  entitled  to  tlie  benefit  of  the  Toronto  fiat 
rates. 

The  law  provides  that  all  tolls  shall  always,  nnder  snb- 
stantially  similar  circumstances  and  conditions,  be  charged 
equally  to  all  persons  and  at  the  same  rate.  From  the  evi- 
dence submitted  to  us,  and  from  an  examination  of  the 
North  Toronto  District  and  other  districts  of  the  City  of 
Toronto,  I  am  forced  to  come  to  the  conclusion  that  the  cir- 
comstances  and  conditions  affecting  telephone  service  in 
Kortb  Toronto  are  not  similar  to  the  circumstances  and  con- 
ditions existing  within  the  Toronto  Exchange  limits. 

The  City  urged  at  the  hearing  that  tlie  circumstances  and 
conditions  in  North  Toronto  were  similar  to  those  in  West 
Toronto.  I  do  not  think  they  are.  North  Toronto  is  al- 
most entirely  a  residential  section.  The  inhabited  portions 
of  it  constitute  a  long  narrow  area  following  the  lines  of 
Yonge  Street.  The  i>eople  who  live  in  North  Toronto  have 
tbeir  places  of  business,  or  are  employed  in  the  portion  of 
the  City  of  Toronto  south  of  the  southern  boundary  of  North 
Toronto.  There  are  few  shops  or  commercial  industries 
within  its  limits ;  whereas  West  Toronto,  before  its  annexation 
to  the  City,  was  a  town  of  considerable  size  and  might  have 
existed  anywhere  in  the  Province  irrespective  of  the  fact 
that  it  was  adjacent  to  the  City  of  Toronto.  West  Toronto 
had  a  number  of  large  manufacturing  concerns.  There  were 
a  number  of  doctors,  lawyers,  banks,  retail  establishments 
containing  all  lines  of  articles  required  for  household  con- 
sumption, places  of  amusement  and  recreation,  etc.,  within 
its  limits.  At  the  time  of  its  annexation  to  Toronto,  West 
Toronto  had  a  telephone  exchange  of  its  own,  with  rates 
for  local  calls  lower  than  the  rates  existing  in  the  City  of 
Toronto. 

At  the  time  of  the  annexation  of  West  Toronto  to  the  City, 
when  the  Board  decided  that  Toronto  rates  should  apply 
and  that  the  extra  toll  for  calls  from  West  Toronto  to  the 
City  should  be  abolished,  some  of  those  having  telephones 
in  Weat  Toronto  protested  that  they  did  not  wish  to  have 
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conditions  respecting  telephone  service  in  North  Toronto 
to-day  are>  I  think,  quite  dissimilar  from  those  existing  in 
\\'est  Toronto  at  the  time  of  its  annexation,  and  the  subse- 
quent bringing  into  effect  of  the  City  of  Toronto  flat  rate 
in  West  Toronto. 

A  eompariaon  with  the  eastern  portion  of  Toronto  served  by 
the  Beach  Exchange  was  also  submitted  to  the  Board.  The 
circumstances  and  conditions  affecting  subscribers  on  the 
Peach  Exchange  are  not  similar  to  those  in  North  Toronto. 
The  area  served  by  the  Beach  Exchange  is  a  little  less  than 
that  of  North  Toronto ;  but  the  population  is  24,000  as  against 
6,300,  and  the  number  of  telephones  1,466  as  compared  with 
273.  The  Beach  District  has  its  own  Exchange  and  North 
Toronto  has  not.  In  my  opinion  there  has  not  yet  been  suffi- 
cient development  in  North  Toronto  to  warrant  the  Board 
in  deciding  that  it  is  entitled  to  the  Cil?  flat  rate. 

In  the  case  of  the  Montreal  Telephone  Rates,"  which  we 
had  before  us  some  months  ago,  the  Board  came  to  the  con- 
clusion that  mileage  should  only  commence  to  be  computed 
from  the  exchange  limits  within  which  a  flat  rate  applied. 
This  principle  being  applied  to  this  case  would  have  the  ef- 
fect of  reducing  the  rate  to  be  paid  by  any  single  line  sub- 
scriber in  North  Toronto  by  f20,  because  the  extra  mileage 
would  only  commence  at  what  was  the  City  limits  on  Janu- 
ary 1st,  1911,  instead  of  at  a  point  three-quarters  of  a  mile 
from  the  North  Exchange,  which  is  provided  by  the  tariflf 
at  present  in  effect 

I  therefore  think  an  order  should  go  that  the  Company 
forthwith  file  a  new  tariff,  to  become  effective  on  the  Ist  of 
April  next,  providing  that  extra  mileage  for  North  Toronto 
is  only  to  be  computed  from  the  limits  of  its  Toronto  Ex- 
change; that  is.  what  were  the  City  limits  on  January  lat, 
1911.  and  that  Moore  Park  be  given  the  Toronto  flat  rates. 

In  disiwBing  of  this  matter  in  this  way  the  Board  is  not 
to  be  taken  as  declaring  that  the  Company's  charge  of  ?5 
por  quarter  of  a  mile  as  extra  mileage  is  a  reasonable  charge. 
The  question  whether  this  rate  is  a  reasonable  or  an  nnren- 
Bonable  one  was  not  discussed  In  this  case  nor  were  we  given 

'Printed  in  Commission  I.eaflct  No.  13,  at  page  93. 
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aiij  evidence  to  warrant  us  in  coming  to  any  concluBion  about 
it  We  have  this  question  before  us,  and  if  at  any  future  time 
we  come  to  tbe  conclusion  that  fS.OO  per  quarter  mile  is  an 
excessive  cbarge  for  extra  mileage,  it  would,  of  course,  apply 
in  this  case. 

In  t^is  memorandum  I  bare  not  dealt  witb  tbe  question 
of  party  lines.  These  are  proportionally  lower  than  the  one- 
p.irty  line  rates,  and  there  is  no  question  of  principle  affect- 
ing tbem  which  would  not  be  governed  by  the  decision  of  the 
Board  on  the  one-party  line  rates  which  I  have  been  discuss- 
ing. 

Ottawa,  March  Sth,  1913. 

ORDER  NO.  18886. 
DaUd  March  i8,  1913. 


Upon  hearing  the  application  at  the  Sittings  of  the  Board 
held  in  the  City  of  Toronto,  February  7, 1913,  in  the  presence 
of  Connsel  for  the  Applicant  and  the  Telephone  Company, 
and  what  was  alleged, 

/*  is  ordered,  that  the  Telephone  Company  be,  and  it  is 
hereby  required  to  file  a  tariff  to  become  effective  not  later 
than  the  first  day  of  April,  1913,  to  provide  that  the  extra 
mileage  chargeable  to  North  Toronto  subscribers  be  computed 
from  the  Toronto  Exchange  limits  as  they  existed  on  the  first 
of  January,  1911,  and  that  Moore  Park  District  be  0.vcn 
the  Toronto  flat  rates. 


COMMISSION  ORDERS,  RULINGS  AND  DECISIONS 
OF  INTEREST  TO  TELEPHONE  AND  TELE- 
GRAPH COMPANIES. 

[Note:  Owing  to  lack  of  space,  only  summary  statements  of  many  of  the 
decisions  involving  Points  of  interest  are  printed  in  this  Leaflet. — £d.] 

CALIFORNIA. 

Railroad  Commission. 

In  thh  Mattek  of  the  Application  of  Midway  Gas  Com- 
pany FOE  Certificate  of  Pdbi.ic  Convbnibncb  and  Ne- 
cessity AND  AUTHOEIZATION   TO  EXEECISB  RIGHTS   AND 

Peivilegbs  under  Franchises  Heretofore  Granted  to 
IT  IN  THE  Counties  of  Kekn  and  Los  Angeles  and  in 
the  Cities  of  San  Fernando  and  Busbank,  under 
Sections  50a,  6  and  c  op  the  Public  UTiLiriEa  Act. 

Application  No.  202— Decision  No.  468. 

Decided  February  io,  1913. 

Certificate  of  Public  Convemence  and  Necessity  Denied—^Attempt 

to  Prevent  Public  Regulation — Monopoly — Limitation  of 

Territory — Control  of  Wholesale  Price — Public 

Regulation  of  Wholesale  Business — 

Promoter's  Compensation.    [Ed.] 

Applicant  asks  the  Commission  to  issue  a  certificate  that  the  present  and 
future  public  convenience  and  necessity  require  the  construction  by  it  of  a 
pipe  line  for  the  transmission  of  natural  gas  from  certain  natural  gas  fields 
in  Kem  County  to  a  point  within  three  miles  of  the  city  of  Los  Angeles, 
and  for  approval  of  the  exercise  of  rights  and  privileges  under  certain 
franchises  granted  it  by  local  authorities.  It  developed  that  the  application 
concerned  only  a  comparatively  minor  step  in  the  proposed  development, 
long  distance  transmission  and  distribution  of  natural  gas  in  the  city  of  Los 
Angeles  and  territory-  adjacent  thereto.  In  determining  the  application,  the 
project  in  its  entirety  was  considered. 
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Four  classes  of  parties  arc  involved,  to  wit:  (1)  Honolulu  Consolidated 
Oil  Company,  Southern  Pacific  Railroad  Company,  Kern  Trading  and  Oil 
Company.  Associated  Oil  Company  and  William  G,  Kerckhoff,  the  parties 
owning  or  claiming  title  to  the  lands  upon  which  the  supply  of  natural  gas 
has  been  located;  (2)  the  applicant,  Midway  Gas  Company,  owner  of  trans- 
mission line  and  under  contract  to  purchase  specified  quantities  of  natural 
gas  at  agreed  prices  from  first  parties  with  the  object  alone  of  transmitting 
such  gas;  (3)  Southern  California  Gas  Company,  operating  in  the  dty  of 
Los  Angeles,  and  under  contract  to  purchase  the  gas  transmitted  through  the 
pipe  system  of  second  party,  al  agreed  prices,  with  the  dual  object  of  dis- 
tributing such  gas  wholesale  to  Los  Angeles  Gas  and  Electric  Corporation, 
another  company  operating  in  Los  Angeles,  and  to  its  own  patrons;  and  (4) 
Los  Angeles  Gas  and  Electric  Corporation  under  contract  to  purchase  speci- 
fied quantities  of  such  gas  from  the  third  party  at  agreed  prices,  with  the 
general  object  of  distributing  same  for  light,  heat  and  power  purposes  to  its 
patrons  and  its  constituent  companies. 

The  several  contracts  covering  these  respective  arrangements  summarized 
as  to  their  essential  terms  and  conditions  and  commented  upon,  the  Com- 
mission being  of  the  opinion  that  the  purpose  of  the  entire  scheme  is  to 
limit  output,  restrict  distribution  and  fix  wholesale  costs  beyond  the  danct 
oi  any  unwelcome  public  regulation.  This  scheme  is  sought  to  be  con- 
summated by  (1)  preventing  others  than  the  participants  in  these  contracts 
from  buying  natural  gas ;  (2)  preventing  others  than  the  participants  in  these 
contracts  from  selling  natural  gas,  either  wholesale  or  retail;  (3)  limiting 
the  territory  within  which  the  gas  may  be  distributed;  and  (4)  fixing  a 
price  in  the  contracts  for  gas  at  wholesale  and  providing  that,  in  the  event 
public  authority  shall  successfully  exert  itself,  the  whole  scheme  shall  fall. 
The  result  of  the  consummation  of  this  scheme  will  be  to  bring  about  a 
monopoly  which  is  not  subject  to  restraint;  a  monopoly  which  will  be  in 
control  of  a  cheap  supply  oi  natural  gas  and  capable  of  destroying  any 
competitors,' except  those  that  have  found  favor  in  its  sight,  by  reason  of  its 
ability  to  undersell  them,  and  it  will  have  as  the  initial  cost  of  this  com- 
modity a  price  which  it  is  endeavored  with  the  utmost  care  to  exempt  from 
public  meddling,  and  a  price  which,  if  this  scheme  is  legal  at  all,  public 
authority,  either  State  or  municipal,  must  accept  as  the  point  from  which  to 
proceed  in  fixing  rates. 

Held:  The  wholesaler  is  just  as  much  in  need  of  regulation  as  the  retailer 
and  the  law  can  and  should  look  through  the  shadow  to  the  substance  and 
take  cognizance  of  a  scheme  to  defeat  the  best  interests  of  the  public  under 
whatsoever  guise  such  a  scheme  is  found  to  exist. 

Held:  It,  as  here,  it  is  sought  not  to  benefit  the  public  but  to  benefit  the 
promoters  and  utility  companies  entirely  under  such  terms  as  will  prevent 
any  adequate  regulation  by  competent  authority,  public  convenience  and 
necessity  does  not  require  the  granting  of  such  an  application,  but  that  the 
carying  out  of  such  a  scheme  would  be  directly  contrary  to  the  public  interest. 

Said  contracts  construed  with  relation  to  the  effect  of  their  performance 
upon  the  rights  of  the  United  States  Government  which  are  at  issue  in  the 
courts  in  an  action  brought  by  the  government  to  sustain  its  title  to  said 
natural  gas  bearing  lands  or  any  of  them. 

Application  denied  without  prejudice  to  its  renewal.  To  meet  with  the 
approval  of  the  Commission,  however,  the  matter  must  be  presented  freed 
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from  any  attempt  to  remove  it  from  reasonable  reguUtion  1^  competent 
public  authority. 

jgf.  M.  Haskine,  for  applicant 

BEPOET. 

ESHLEMAN  and  EdgeetoNj  Comtniaaioners: 

The  applicant  Is  a  corporation  organized  and  existing  qD' 
der  the  laws  of  the  State  of  California,  and  is  empowered 
to  produce,  purchase,  acquire,  transmit,  distribute  and  sell 
natural  and  artificial  gas  to  be  used  for  lighting,  heating, 
fuel  or  for  any  other  uses  to  which  combustible  gas  can  be 
applied,  and  to  supply  such  gas  to  municipalities  in  Cali- 
fornia and  to  their  citizens  and  other  persons  and  corpora- 
tions. It  is,  therefore,  a  "gas  corporation"  and  a  "public 
utility"  as  defined  in  section  Ip  and  hh  of  the  Public  Utilities 
Act 

It  applies  for  a  certificate  of  public  convenience  and  ne- 
cessity under  the  provisions  of  the  Public  Utilities  Act,  and 
for  the  right  to  exercise  franchises  heretofore  granted  but 
not  heretofore  actually  exercised.  It  is  set  up  in  tbe  appli- 
cation that  "before  the  twenty-third  day  of  March,  1912, 
the  said  Midway  Gas  Company  purchased  from  the  boards 
of  supervisors  of  the  counties  of  Kern  and  Los  Angeles, 
and  from  tbe  boards  of  supervisors  of  Ban  Fernando  and 
Burbank  franchises  to  maintain  such  pipe  lines."  It  is  like- 
wise alleged  tbat  large  amounts  of  money  had  been  expended 
by  the  applicant  in  construction  of  its  enterprise  before 
the  twenty-third  day  of  March,  1912.  Tlie  intent  may  be  to 
bring  the  case  under  that  portion  of  section  50b  of  the  Pub-, 
lie  Utilities  Act  which  provides  that  "when  the  ConunissioD 
shall  find,  after  hearing,  that  a  public  utility  has  heretofore 
begun  actual  construction  work  and  is  prosecuting  such 
work,  in  good  faith,  uninterruptedly  and  with  reasonable 
diligence  in  proportion  to  tbe  magnitude  of  the  undertaking, 
under  any  franchise  or  permit  heretofore  granted  but  not 
heretofore  actually  exercised,  such  public  utility  may  pro- 
ceed, under  such  rules  and  regulations  as  tbe  Ctmimissioa 
may  prescribe,  to  the  completion  of  sncli  work,  and  may, 
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after  such  completion,  exercise  such  right  or  privilege." 
That  the  applicant  does  not  come  under  this  provision,  but 
is  in  the  position  of  one  who  has  secured  franchises  but  has 
not  actually  been  constructing  thereunder  prior  to  March 
2S,  1912,  is  plain  from  a  reference  to  the  ordinances  grant- 
ing such  franchises. 

The  ordinance  of  the  city  of  Burbank  granting  a  right 
of  way  through  that  city  was  introduced  on  the  sixteenth 
day  of  March,  1912,  and  passed  on  the  twenty-third  day  of 
March,  1912.  Evidently  there  could  not  have  been  any  con- 
struction work  undertaken  under  this  ordinance  prior  to 
the  twenty-third  day  of  March,  1912,  and  any  coostruction 
which  had  been  done  in  the  city  of  Burbank  prior  to  such 
time  was  not  under  a  franchise. 

The  ordinance  passed  by  the  board  of  supervisors  of  Kern 
County  granting  rights  of  way  and  franchises  within  said 
coun^  was  passed  on  the  twelfth  day  of  March,  1912,  but 
in  terms  did  not  become  effective  until  the  first  day  of  April, 
1912.  Therefore,  any  construction  work  done  in  the  county 
of  Kern  prior  to  the  first  day  of  April,  1912,  was  not  done 
under  a  franchise  effective  before  the  twenty-third  day  of 
March,  1912. 

The  ordinance  of  the  city  of  San  Fernando  granting  fran- 
chise to  pass  through  said  city  and  operate  therein,  was  not 
granted  until  the  first  day  of  April,  1912. 

It  appears  that  the  only  ordinance  granting .  franchise 
which  actually  took  effect  before  the  twenty-third  day  of 
March,  1912,  was  the  ordinance  of  the  board  of  supervisors 
of  Los  Angeles  County,  which  became  effective  on  the  twenty- 
first  day  of  March,  1912. 

Plainly,  therefore,  whatever  construction  had  been  made 
by  this  company  anywhere  upon  its  line,  except  in  Los  An- 
geles County,  before  the  twenty-third  day  of  March,  1912, 
was  not  made  under  a  franchise,  and  as  to  the  construction 
in  the  county  of  Los  Angeles,  none  except  that  which  was 
done  on  the  twenty-first  and  twenty-second  of  March  could 
be  said  to  have  been  done  under  a  franchise. 

After  reciting  the  securing  of  franchises  and  the  construc- 
tion of  a  portion  of  its  pipe  line,  the  applicant  asks  that 
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this  Comiuissioti  "iasae  its  cerdfica.te  tbat  the  present  and 
future  public  coavenience  and  necessitj  require  the  con- 
structioa  of  said  pipe  line  and  the  exercise  of  the  rights 
granted  by  said  franchises." 

The  plau  of  applicant  is  tu  construct  a  pipe  line  from  the 
natural  gas  fields  in  Kern  County  to  a  point  within  three 
miles  of  the  cit;  of  Los  Angeles.  The  gas  to  be  transmitted . 
is  to  be  purchased  from  other  parties  owning  or  claiming 
title  to  the  land  upon  which  the  supply  has  been  located, 
and  is  to  be  sold  by  applicant  to  another  public  utility.  This 
other  utili^  in  turn  proposes  not  alone  to  distribute  and  sell 
such  gas  to  its  present  consumers  in  and  adjacent  to  the 
city  of  Los  Angeles,  but  to  sell  in  wholesale  quantities  to 
a  competitor  company,  which  in  turn  will  distribute  and 
resell  such  gas  to  its  customers  and  afhliated  companies 
in  and  about  Los  Angeles.  .  In  brief,  the  scheme  is  as  follows : 

John  Martin  made  certain  contracts  with  the  Honolulu 
Consolidated  Oil  Company  to  purchase  gas  from  this  com- 
pany, and  has  assigned  these  contracts  to  the  ap- 
plicant, the  Midway  Gas  Company,  which  is  construct- 
ing the  pipe  line.  The  Midway  Oas  Company 
has  entered  into  a  contract  with  the  Southern  California 
Gas  Company  to  sell  all  of  its  gas  at  wholesale  to 
said  Soutbei'n  CaliforQia  Gas  Company.  The  Southern 
California  Gas  Company  has  likewise  contracted  for  a  sup- 
ply of  gas  from  the  Southern  Pacific  BaUroad  Company, 
Kern  Trading  and  Oil  Company,  Associated  Oil  Company 
and  William  G.  Kerckhoff,  thus  acquiring  the  entire  supply 
which  is  the  subject  of  these  contracts.  The  Southern  Cali- 
fornia Gas  Company  has  contracted  with  the  Midway  Gas 
Company  for  conveying  all  of  the  gas  for  which  it  has  con- 
tracted through  the  pipe  line  of  the  Midway  Gas  Company 
to  a  point  in  Los  Angeles  County  near  the  city  of  Los  An- 
geles, and  has  guaranteed  all  of  the  bonded  indebtedness 
of  the  Midway  Gas  Company  amounting  to  ?3,000,000,  and 
has  agreed  to  pay  said  company  five  cents  per  thousand  cubic 
feet  for  all  gas  carried  through  said  pipe.  The  Southern 
California  Gas  Company  has  in  turn  contracted  to  deliver 
to  the  Los  Angeles  Gas  and  Electric  Company  gas  at  whole- 
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sale,  and  will  both  distribute  tbe  gas  at  wholesale  to  the 
Los  Angeles  Gas  and  Electric  Corporation  and  distribute  it  to 
its  own  patrons.  Thus  we  have  roughly  the  parties  involved 
thrown  into  four  classes :  first,  owners  or  lessees  of  land  from 
which  the  gas  is  drawn — Honolulu  .Consolidated  Oil  Corn- 
pan;,  Bouthern  Pacific  Railroad  Company,  Kern  Trading  and 
Oil  Company,  Associated  Oil  Company  and  William  G.  Kerck- 
hoff;  second,  owner  of  pipe  line — Midway  Gas  Company; 
third,  wholesaler  of  gas — Southern  California  Gas  Company; 
fourth,  retailers  of  gas — Southern  California  Gas  Company 
and  Los  Angeles  Gas  and  Electric  Company.  It  will  here 
readily  appear  that  the  applicant  occupies  a  very  minor  place 
in  the  entire  scheme,  and  when  the  contracts  are  analyzed, 
as  I  think  briefly  should  be  done,  its  position  will  be  seen 
to  be  even  less  important 

The  first  contract  which  was  entered  into  was  that  be- 
tween John  Martin  and  the  Honolulu  Consolidated  Oil  Com- 
pany, wherein  said  Martin  arranged  for  a  supply  ranging 
from  fifteen  million  to  twenty-five  million  cubic  feet  of  gas 
daily  for  which  he  was  to  pay  five  cents  per  one  thousand 
cubic  feet.  By  a  subsequent  contract  of  November  17,  1911, 
between  the  same  parties,  the  company  agrees  not  to  sell  to 
any  other  party  than  Martin  "anywhere  in  the  State  of  Cali- 
fornia outside  of  the  counties  of  Los  Angeles,  Orange,  San 
Bernardino,  Riverside,  or  San  Diego"  without  giving  Martin 
thirty  days'  option  to  take  such  gas  on  the  terms  equal  to 
those  offered  by  any  other  such  party.  The  company  further 
agrees  that  if  during  the  life  of  the  contract  it  shall  market 
gas  at  any  point  in  these  counties  it  will  market  the  same 
through  Martin  at  a  price  which  shall  net  to  the  selling 
company  the  same  rates  as  it  shall  be  entitled  to  receive  for 
the  gas  sold  under  the  contract  of  November  2d.  These 
contracts  between  the  Honolulu  Consolidated  Oil  Company 
and  Martin  were  on  November  18,  1911,  assigned  to  the  Mid- 
way Gas  Company. 

The  next  contract  in  point  of  time  was  that  between  the 
Midway  Gas  Company  and  the  Southern  California  Gas  Com- 
pany, wherein  the  Midway  Gas  Company  leases  to  the  South- 
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and  appurtenances  of  every  sort  and  constitutes  tlie  lessee  its 
agent  and  representative  to  exercise  and  enforce  ail  of  the 
Midway  Company's  rights  to  the  delivery  of  gas  under  the 
contracts  of  the  Honolulu  Consolidated  Oil  Company  and 
John  Martin,  theretofore  assigned  to  the  Midway  Gas  Com- 
pany. In  this  contract  the  Southern  California  Gaa  Com- 
pany is  substituted  to  the  Midway  Gas  Company  in  its  obliga- 
tions  to  pay  the  Honolulu  Consolidated  Oil  Company.  Like- 
wise, the  Southern  California  Gaa  Company  guarantees  the 
payment  of  the  |3,000,000  issue  of  bonds  outstanding  and 
also  the  upkeep  of  the  system,  but  the  expense  of  such  upkeep 
is  to  be  taken  out  of  rentals. 

By  a  subsequent  agreement  of  the  next  day,  December  6, 
1911,  the  Midway  Gas  Company  agrees  to  set  aside  sufQcient 
from  its  revenues  before  declaring  dividends  to  pay  the  inter- 
est on  its  bonded  debt  and  the  bonds  at  maturity,  and  on  the 
same  day,  by  contract  between  the  Southern  California  Gas 
Company  and  the  Mercantile  Trust  Company,  the  Southern 
California  Gas  Company  assumes  the  obligation  to  pay  the 
interest  and  principal  of  the  bonds  of  the  Midway  Gas  Com- 
pany. 

By  an  agreement  of  March  1,  1912,  between  Southern 
Pacific  Bailroad  Company,  Kern  Trading  and  Oil  Company, 
Associated  Oil  Company,  Southern  California  Gas  Company, 
Midway  Gas  Company  and  William  G.  Kerckhoflf,  the 
Southern  California  Gas  Company  secures  the  right  to  a 
supply  varying  from  15,000,000  to  25,000,000  cubic  feet  of 
gas  per  day.  It  is  set  out  in  this  agreement  that  the  Southern 
Pacific  Railroad  Company,  the  Kern  Trading  and  Oil  Com- 
pany and  the  Associated  Oil  Company  would  neither  of  them 
grant  to  the  Southern  California  Gas  Company  the  right  to 
enter  upon  their  lands,  or  upon  the  lands  of  either  of  them, 
for  the  development  of  gas  thereon,  and  would  not  enter  into 
this  agreement  with  the  gas  company  unless  said  Southern 
Calif6rnia  Gas  Company  and  Midway  Gaa.  Company  would 
enter  into  this  contract.  The  design  of  the  contract  seems 
to  be  to  insure  the  payment  of  three  cents  per  thousand 
cubic  feet  to  the  Southern  Pacific  Company,  the  Kern  Trad- 
ing and  Oil  Company,  both  for  the  gas  acquired  from  their 
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landa  and  gas  acquired  from  adjoining  lands,  on  tlie  theory 
apparently  that  the  gas  wonld  be  drawn  off  from  the  lands 
of  these  companies  if  adjoining  lands  were  tapped,  and  these 
lands  were  not  At  any  rate  it  is  provided  that  In  addition 
to  the  three  cents  per  thousand  cubic  feet  which  is  to  be 
paid  by  the  Southern  California  Gas  Company  to  the 
Sonthern  Pacific  Railroad  Company,  the  Kern  Trading  and 
Oil  Company  and  the  Associated  Oil  Company  for  gas  pro- 
duced and  saved  from  their  own  lands,  said  Soutbem  Cali- 
fornia Gas  Company  shall  pay  three  cents  per  thousand  cubic 
feet  for  all  gas  produced,  saved,  purchased  or  piped  by  the 
Southern  California  Gas  Company  and  W.  G.  KerckhofE 
from  the  lands  of  the  Honolulu  Consolidated  Oil  Company, 
or  from  the  lands  of  any  other  owner  in  the  Midway  fields 
and  the  Bnena  Vista  Hills,  and  also  three  cents  per  thousand 
cubic  feet  on  all  gas  produced  and  saved  from  the  lands  of 
the  Honolulu  Consolidated  Oil  Company  whether  or  not 
purchased  by  the  Southern  California  Gas  Company  or  the 
Midway  Gas  Company,  except  a  small  amount  reserved  to 
be  sold  in  the  Midway  field.  These  payments  were  to  begin 
at  the  time  of  the  signing  of  the  agreement,  namely,  March 
1,  1912.  The  effect  of  this  provision  is  to  give  the  Southern 
Pacific  Bailroad  Company  and  these  two  large  oil  companies 
a  payment  of  three  cents  per  thousand  cubic  feet  for  all  gas 
taken  from  this  extensive  field,  regardless  of  the  land  from 
which  it  is  taken. 

It  has  further  provided  a  guarantee  by  the  Sonthern  Cali- 
fornia Gas  Company  and  Kerckboff  that  the  gas  which  is 
sold  by  the  California  Natural  Gas  Company  for  use  In  the 
Midway  oil  field,  shall  not  be  piped  to  any  place  outside 
such  Midway  oil  fields,  and  if  the  Honolulu  Consolidated 
Oil  Company  shall  sell  any  gas  to  this  local  California 
Natural  Gas  Company  for  any  other  purpose  than  delivery 
within  the  Midway  field,  or  if  the  Honolulu  Consolidated 
Oil  Company  shall  sell  any  gas  to  any  other  person  or  cor- 
poration, then  the  Southern  California  Gas  Company  shall 
also  pay  to  the  Southern  Pacific  Railroad  Company  and  the 
two  large  oil  companies,  three  cents  per  thousand  cubic  feet 
for  all  such  gas  sold. 
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So  the  active  agency  here,  the  Southern  California  6as 
Company,  not  only  pays  thia  railroad  and  these  .two  large 
oil  companies  three  cents  for  gas  wheresoever  secured,  bat 
it  undertakes  to  make  parties  not  subject  to  the  agreement 
perform  a  like  service  and  in  the  event  it  cannot  do  so,  It 
undertakes  to  pay  three  cents  per  thousand  cubic  feet  to 
these  large  agencies. 

It  is  further  provided  that  the  Southern  California  Gas 
Company  shall  not  without  the  consent  of  the  Southern 
Pacific  Railroad  Company  and  these  two  larger  companies, 
parties  to  this  agreement,  extract  from  their  lands  more 
than  two  thirds  of  all  the  gas  produced,  purchased  and  piped 
for  the  gas  company  from  said  Midway  oil  field,  the  design 
being  apparently  to  limit  the  amount  to  be  obtained  to  two- 
thirds  the  total  requirements  from  these  larger  companies 
and  one-third  from  the  Honolulu  Consolidated  Oil  Company 
and  other  sources  of  supply.  There  is  also  a  provision  to 
the  effect  that  any  and  all  corporations  or  associations  en- 
gaged in  the  business  of  selling  gas  in  Southern  California 
which  may  now,  or  hereafter  during  the  life  of  this  agree- 
ment, be  owned  or  controlled  by  either  the  Midway  Gas  Com- 
pany, the  Southern  California  Gas  Company  or  William  G. 
Kerckhoff,  or  whose  operations  may  be  conducted  directly  or 
indirectly  for  any  of  said  parties  shall  be  bound  by  this  agree- 
ment. 

A  second  contract  was  also  made  on  the  first  day  of  March, 
1912,  between  the  Southern  Pacific  Railroad  Company,  Kem 
Trading  and  Oil  Company,  Associated  Oil  Company  and  the 
Southern  California  Gas  Company,  which  provides  for  the 
entering  upon  the  lands  of  these  first  companies  by  the 
Southern  California  Gas  Company  for  the  purpose  of  develop- 
ing gas  wells.  It  is  provided,  however,  that  aside  from  the 
provisions  for  securing  a  supply  of  gas  and  the  price  to  be 
paid  therefor  the  main  point  of  interest  in  this  contract  is 
the  additional  attempt  to  limit  the  operation  of  the  Southern 
California  Gas  Company  and  the  output  of  gas.  It  is  pro- 
vided that  the  contract  ia  not  assignable  and  that  on  the 
bankruptcy  of  the  Southern  California  Gas  -Company  the 
contract  is  terminable  by  tiie  railroad  and  oil  companies. 
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It  is  further  provided  that  the  Southern  California  Gas  Com- 
pany shall  give  the  Southern  Pacific  Railroad  and  its  atBli- 
ated  companies  preference  in  the  transportation  of  any  traffic 
which  the  gas  company  or  its  afBliated  companies  may  be  able 
to  control.  The  same  provision  as  occurs  in  the  other  con- 
tract of  this  same  date  is  found,  namely,  that  the  Southern' 
Gatifomia  Gas  Company  shall  cause  everyone  whom  it  may 
control  directly  or  indirectly,  to  abide  by  the  terms  of  this 
contract. 

The  last  contract  of  this  series  is  by  far  the  most  important 
for  the  purposes  of  this  decision,  but  an  extensive  review, 
is  not  necessary.  It  was  entered  into  on  the  twenty-sixth  day 
of  October,  1912,  between  the  Southern  California  Gas  Com- 
pany, the  Los  Angeles  Gas  and  Electric  Corporation,  and 
the  Midway  Gas  Company — which,  however,  is  only  a 
nominal  party — and  deals  with  the  sale  and  distribution  of 
the  natural  gas  to  be  acquired  by  the  Southern  California 
Gas  Company  through  the  contracts  heretofore  outlined.  It 
is  provided  that  the  Southern  California  Gas  Company  shall 
not  transmit  and  deliver  gas  to  any  one  in  Los  Angeles 
County  before  April  1,  1913,  unless  the  Los  Angeles  Gas 
and  Electric  Corporation  before  that  time  shall  have  exer- 
cised its  option  to  take  the  full  amount  of  gas  it  is  then 
entitled  to,  except,  however,  that  the  Southern  California 
Gas  Company  may  supply  gas  to  public  utility  companies 
for  operating  artificial  gas  or  electcic  generating  plants  or 
compressors,  and  to  the  Southern  California  Edison  Com- 
pany and  its  affiliated  companies  for  resale  to  consumers  in 
Venice  and  other  communities  in  that  vicinity,  and  to  West- 
ern Fuel,  Gas  and  Power  Company  for  resale  to  its  con- 
snmers  in  Redondo  and  vicinity,  and  to  Southern  Counties 
Gas  Company  for  resale  to  its  consumers  and  to  the  con- 
sumers of  the  Southern  California  Gas  Company  itself  in 
Compton,  Beverly,  Tropico,  Glendale,  San  Fernando,  and 
Torrenee.  In  this  provision  definite  boundaries  are  mapped 
out  Tvithin  which  the  various  companies  may  distribute 
natural  gas,  and  it  not  surprising  that  in  view  of  this  fact 
the  following  proviso  is  inserted: 


"Nothing  in  this  article  is  intended  to  be  in  contra- 
ventioa  or  against  the  policy  of  the  law,  but  should  any 
provision  thereof  be  judicially  determined  to  be  in  con- 
travention or  against  such  policy  such  determination 
shall  not  invalidate  or  afEect  any  other  proviaions  of 
this  contract" 
At  least  the  parties  to  this  contract  had  some  doubt  as 
to  what  public  authority  would  do  with  reference  to  this 
limiting   provision.      It    is    further    provided    that  if    the 
Southern  California  Gas  Company  shall  not  have  made  the 
connection  from  its  leased  pipe  line  with  the  system  of  the 
Ix>s  Angeles  Oas  and  Electric  Corporation  prior  to  April  1, 
1913,  that  no  obligation  shall  rest  upon  either  of  the  parties 
to  the  contract  to  take  or  deliver  natural  gas  prior  to  such 
date  unless  the  Southern  California  Gas  Company  "will- 
ingly" is  delivering  gas  to  "any  customer  or  consumer  for 
use  or  resale  in  any  portion  of  Los  Angeles  County,  except 
in   the  cities  of   San   Fernando,  Burbank,   Gleodale  and 
Tropico  and  their  immediate  vicini^  outside  the  city  of  XiOs 
Angeles,  as  it  now  exists,  and  west  to  the  most  westerly 
boundary  line  of  the  city  of  Eagle  Rock  and  the  prolongation 
of  such  boundary  line  to  the  north  and  the  south,"  in  which 
event  the  Southern  California  Gas  Company  shall  be  re- 
quired immediately  to  deliver  gas  to  the  Los  Angeles  Gas 
and  Electric  Corporation.     Here  again  an  attempt  is  made 
to  limit  territory  and  the  plain  inference  thrown  out  that  ex- 
clusive territory  within  the  county  of  Los  Angeles  is  "owned" 
by  these  two  companies,  parties  to  this  contract    And,  again, 
in  article  12  of  the  contract  we  find  this  language: 

"This  agreement  on  the  part  of  second  party  (Ijos 
Angeles  Gas  and  Electric  Corporation)  to  take  any  such 
gas  is  for  the  purpose  of  enabling  first  party  (Southern 
California  Gas  Company)  to  dispose  of  its  gas,  and 
second  party  shall  be  under  obligations  to  receive  and 
pa;  for  the  gas  which,  as  heretofore  provided,  shall  be 
supplied  to  it  only  so  long  as  first  party  is  not  supplying 
gas  to  customers  or  consumers  in  territory  now  supplied 
by  second  party  with  artificial  gas  or  any  territory 
which  may  hereafter  be  supplied  by  second  party  with 


artifical  gas  or  artificial  gas  mixed  with  gas  and  in 
which  last  mentioned  territory  first  party  was  not  it- 
self directly  or  indirectly  supplying  gas  or  artificial  gaa 
prior  to  the  second  party." 
And  again  in  the  same  article  we  find  the  following  pro- 
vision : 

"If  by  reason  of  any  lawful  act  or  action  on  the  part 
of  any  legally  constituted  authority  the  prices  to  be 
paid  first  party  by  second  party  are  at  any  time  sub- 
stantially lowered  or  the  obligations,  or  any  thereof  of 
the  first  party  under  this  contract  are  substantially  in- 
creased or  rendered  substantially  more  onerous,  then 
first  party  shall  have  the  right  at  its  option  upon  giving 
thirty  days'  notice  to  second  party,  to  suspend  this  con- 
tract and  cease  the  development  and  bringing  of  gas  to 
the  county  of  Los  Angeles." 
And  further : 

"If  without  application  or  procurement  by  first  or 
third  party  (Midway  Gas  Company)  any  legally  consti- 
tuted authority  shall  lawfully  increase  the  price  to  be 
paid  first  party  by  second  party  for  any  of  the  classes 
of  gas,  as  classified  in  article  13,  and  such  gas  cannot 
be  delivered  to  second  party  by  first  party  at  the  prices 
provided  in  this  contract,  then  first  party  shall  give 
second  party  notice  of  such  increase,  and  within  ten 
days  after  receipt  of  such  notice  second  party  shall  have 
the  right  at  its  option  to  take  or  refuse  to  take  a  class 
of  gas  as  to  which  the  price  will  be  so  increased." 
The  fear  of  competition  with  natural  gas  secured  else- 
where is  shown  by  the  restriction  in  article  13  of  the  con- 
tract, which  provides  that  if  natural  gas  is  discovered  else- 
where and  actually  introduced  into  the  city  of  Los  Angeles 
and  adjacent  communities  by  other  agencies  and  competition 
is  brought  about,  and  such  competition  reduces  the  earnings 
of  the  Los  Angeles  Gas  and  Electric  Corporation  to  six  per 
cent,  net  upon  the  total  value  of  its  works  and  system,  the 
Los  Angeles  Gas  and  Electric  Corporation  shall  have  the 
rierht  to  cancel  the  contract  or  procure  any  iwrtion  of  its  re- 
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The  last  provision  of  this  contract  to  which  it  is  necessary 
to  refer  is  one  wherein  it  is  provided  that  should  the  govern- 
ment of  the  United  States,  or  any  adverse  claimants  to  the 
lands  of  the  Southern  Pacific  Railroad  Company,  the  Kern 
Trading  and  Oil  Company,  and  the  Associated  Oil  Company, 
secure  title  to  said  lands  from  the  said  railroad  company 
and  oil  companies,  then,  the  three  cents  per  thousand  cubic 
feet,  which  it  is  provided  shall  be  paid  the  Southern  Cali- 
fornia Gas  Company  to  this  railroad  company  and  these  oil 
companies,  shall  be  reduced  in  proportion  to  the  amount  of 
land  which  is  taken  from  these  companies  by  said  adverse 
claimants. 

It  is  our  construction  of  the  contract  that,  if  the  govern- 
ment of  the  United  States  should  acquire  in  its  suits  against 
these  companies  one-half  their  lands,  for  example,  then  the 
Southern  California  Gas  Company  shall  only  be  obliged  to 
pay  half  as  much  to  these  companies  for  the  gas  which  it 
secures  from  the  Midway  fields.  The  intent  and  effect  of  this 
provision,  read  in  connection  with  the  contract  of  March  1, 
1912,  between  the  Southern  Pacific  Railroad  Company,  Kern 
Trading  and  Oil  Company,  Associated  Oil  Company, 
Southern  California  Gas  Company,  Midway  Gas  Company 
and  William  G.  Kerckhoff,  seems  to  be  that  this  railroad 
company  and  these  large  oil  companies  may  collect  this  three 
cents  per  thousand  cubic  feet,  pending  the  determination  of 
their  title  to  their  lands,  and,  thereafter,  must  reduce  the 
amount  collected  as  herein  provided,  but  no  provision  is  made 
for  them  to  return  the  money,  collected  in  the  meantime,  to 
the  United  States,  or  any  other  real  owner  of. the  lands. 
Apparently  if  the  government  happens  to  sustain  its  title 
to  the  lands,  or  any  of  them,  the  taking  of  gas  by  these  gas 
companies  from  lands  adjoining  such  government  land  either 
does  not  drain  gas  from  under  such  lands  or  the  contracting 
parties  are  willing  to  have  it  understood  that  even  if  snch 
is  the  case  they  are  willing  to  take  gas  from  the  government 
without  paying  therefor.  In  effect  we  have  an  arrangement 
whereby  during  the  pendency  of  these  suits  the  Southern 
Pacific  Railroad  Company  and  these  oil  companies  are  paid 
for  a  commodity  which  if  it  be  subject  to  sale  at  all  is  only 
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subject  to  aale  by  the  govemment  of  the  United  States  if 
in  fact  the  title  is  In  the  gorerDment.  It  may  be  urged  that 
the  United  States  is  able  to  look  after  its  own  interest  in  this 
regard.  However  this  may  be,  we  do  not  look  with  favor  upon 
an  arrangement  whereby  these  companies  drain  off  from  land, 
which  may  be  public  land  of  the  United  States,  a  valuable 
commodity,  sell  the  same,  pocket  the  proceeds,  and  make  no 
provision  for  voluntarily  returning  such  proceeds  to  the 
rightful  owner  of  the  land  if  it  be  determined  these  contract- 
ing parties  are  not  such  rightful  owners. 

These  contracts  are  very  voluminous.  The  last  one  that 
we  have  just  been  considering  consists  of  seventy-five  type- 
written pages.  But  we  have  considered  it  necessary  to  give 
them  a  careful  study  and  also  to  present  this  outline,  so 
that  the  basis  for  our  conclusions  may  be  apparent.  The 
entire  scheme  is  to  limit  output,  restrict  distribation  and  fix 
wholesale  costs  beyond  the  chance  of  any  unwelcome  public 
regulation.     This  scheme  is  sought  to  be  consummated  by — 

PlBST— Preventing  others  than  the  participants  in  these 
contracts  from  buying  natural  gas ; 

Second — Preventing  others  than  the  participants  in  these 
contracts  from  selling  natural  gas,  either  wholesale  or  retail ; 

Thibd — Limiting  the  territory  within  which  the  gas  may 
'be  distributed;  and 

Fourth — Fixing  a  price  in  the  contracts  for  gas  at  whole- 
sale and  providing  that  in  the  event  public  authority  shall 
successfully  exert  itself,  the  whole  scheme  shall  fall. 

The  result  of  the  consummation  of  this  scheme  will  be  that 
we  will  have  an  agency,  namely,  the  Southern  California  Gas 
Company,  which  will  be  in  control  of  a  supply  of  natural 
gas,  with  the  price  immutably  fixed  and  with  its  consumers 
limited  to  favored  persons — alleged  competitors — but  not  so 
in  reality,  and  to  its  own  consumers.  Thus  we  will  bring 
about  a  monopoly  which  is  not  subject  to  restraint;  a  mo- 
opoly  which  will  be  in  control  of  a  cheap  supply  of  natural 
gas  and  capable  of  destroying  any  competitors,  except  those 
that  have  found  favor  in  its  sight,  by  reason  of  its  ability 
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rare  to  exempt  from  public  mi.*ddling,  and  a  price  which, 
if  this  sobeme  is  legal  at  all,  public  authority,  either  state 
or  municipal,  must  accept  as  the  point  from  which  to  pro- 
ceed in  fixing  rates. 

Tlie  price  may  or  may  not  be  proiMT,  but  it  is  the  wise 
policy  of  the  law,  as  an  outgrowth  of  the  necessities  of  con- 
sumers that  the  substance  shall  be  regulated  and  not  the 
shadow.  If  this  scheme  can  be  carried  through  in  this  in- 
stance, it  can  be  carried  through  in  others,  and  while  there 
may  not  be  a  relationship  in  this  instance,  between  the  buyer 
and  seller  of  this  commodity  which  admits  of  collusion  in 
fixing  the  price,  still  the  possibility  exists,  and,  for  all  we 
know,  the  price  could  have  as  easily  been  placed  by  the 
parties  to  these  contracts  at  double  the  figures  herein  pro- 
vided as  at  such  figure.  The  wholesaler  is  just  as  much  in 
need  of  regulation  as  the  retailer  and  we  believe  the  law  can, 
and  should,  look  through  the  shadow  to  the  substance  and 
take  cognizance  of  a  scheme  to  defeat  the  best  interests  of 
the  public  under  whatsoever  guise  such  a  scheme  is  found 
to  exist 

The  last,  and  most  important  contract,  between  the 
Southern  California  Gas  Company,  the  I/OS  Angeles  Gas  and 
Electric  Corporation  and  the  Midway  Gas  Company,  the 
applicant  herein,  was  entered  into  after  the  Public  Utilities 
Act  became  effective,  and,  therefore,  in  our  opinion,  to  have 
any  effect  at  all,  must  be  approved  by  this  Commission. 

We  do  not  believe  it  is  necessary  to  review  these  contracts 
or  this  application  furtlier  to  have  it  appear  that  public  con- 
venience and  necessity  will  not  be  served  by  granting  the 
application.  The  applicant  says  "that  the  enterprise  under- 
taken by  your  petitioner  will  result  in  the  establishment  of 
a  new  industry  and  the  beneficial  use  of  a  natural  product 
of  the  State  that  is  now  practically  undeveloped."  This 
sounds  very  well,  and  we  agree  thoroughly  with  the  applicant, 
that  under  proper  conditions  the  use  of  a  natural  product 
which  may  be  produced  cheaply  and  the  substitution  thereof 
for  another  commodity,  which  is  a  result  of  manufacture, 
is  usually  a  good  thing  for  the  public  and  that  public  con- 
venience and  necessity  may  be  served  by  such  an  undertaking, 
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but  it  must  be  readily  admitted  tbat  tbis  is  entirely  depend- 
ent npon  the  terms  upon  which  tlie  natural  commodity  is 
presented  to  the  public.  If,  as  here,  it  is  sought  not  to  bene- 
fit the  public,  but  to  benefit  the  promoters  and  utility  com- 
panies entirely  under  such  terms  as  will  prevent  any  adequate 
regulation  by  competent  authority,  we  have  no  hesitancy  in 
saying  that  the  public  convenience  and  necessity  does  not 
require  the  granting  of  such  an  applicatiou,  but  that  the 
carrying  out  of  such  a  scheme  would  be  directly  contrary  to 
the  public  interest 

We  do  not  want  to  be  understood  as  saying  that  we  do  not 
think  liberal  profits  should  be  made  by  men  of  ideas  who 
assume  the  risk  of  the  development  of  an  enterprise  such  as 
this  one,  and  whose  breadth  of  vision  permits  the  conception 
thereof,  and  we  do  not  complain  even  about  the  very  liberal 
compensation  which  apparently  Mr.  Martin  and  his  associ- 
ates would  make  oat  of  this  idea  and  this  enterprise,  but  we 
are  strongly  of  the  opinion  that  for  the  Commission  directly 
or  indirectly  to  approve  a  scheme  which  relieves  a  public 
atility  of  very  necessary  regulation  would  make  us  parties 
to  whatsoever  unreasonable  exactions  or  unreasonable  prac- 
tices would  be  resorted  to  by  this  enterprise,  and  would  like- 
wise be  a  recognition  that  such  a  plan  may.be  carried  out 
under  even  worse  circumstances.  We  believe  that  this  scheme 
can  be  presented  on  such  terms  as  will  meet  the  approval 
of  this  Commission,  but  we  find  specifically  as  a  fact  after 
careful  consideration,  that  to  grant  the  application  on  the 
terms  made  would  not  serve  public  convenience  and  necessity, 
but  we  find  as  a  fact  to  permit  this  applicant,  and  indirectly 
the  other  participants  in  the  enterprise,  to  exercise  franchises 
and  to  complete  this  pipe  line  would  be  directly  subservient 
of  public  convenience  and  necessity.  Believing,  as  we  do, 
that  this  plan  may  be  worked  out  in  such  a  way  that  while 
being  fair  to  the  promoters  and  producers  of  the  natural  gas 
it  will  likewise  be  fair  to  the  public,  and  believing  likewise 
that  the  enterprise  in  itself  if  freed  from  tlie  objections  which 
we  have  here  set  out  may  greatly  benefit  the  public,  we 
surest  tbat  the  applicant  again  submit  the  matter  to  the 
Commission  formally  or  informally  with  a  view  to  working 
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out  tlie  plan  as  we  believe  it  should  be.  As  we  have  said, 
we  do  not  desire  in  any  way  to  prevent  the  promoters  of  this 
enterprise  from  profiting  by  it,  nor  do  we  object  to  reasonable 
restrictions  which  may  be  found  necessary  on  acconnt  of  the 
nature  of  the  enterprise  and  the  commodity  served,  and 
although  we  cannot  approve  the  application  under  the  condi- 
tions which  are  now  before  us  we  wish  it  plainly  understood 
that  we  desire  to  assist  the  promotcra  in  carrying  ont  this  en- 
terprise along  proper  lines  and  not  to  impede  them.  To  meet 
with  the  approval  of  this  Commission,  however,  the  matter 
must  be  presented  freed  from  any  attempt  to  remove  it  from 
reasonable  regulation  by  competent  public  authority. 
We,  therefore,  submit  the  following  order: 

OKDER. 

Midway  Gas  Company  having  applied  to  this  Commission 
for  a  certificate  that  the  present  and  future  public  con- 
venience and  necessity  require  the  construction  by  it  of  a 
pipe  line  from  the  Midway  Oil  Fields  in  Kern  County  to  a 
point  near  the  city  of  Los  Angeles,  in  the  county  of  Ixw 
Angeles,  and  the  exercise  by  said  applicant  of  franchise  rights 
heretofore  granted  but  not  actually  exercised,  and  a  hearing 
having  been  held,  and  being  fully  advised  in  the  premises. 

The  Commission  hereby  finds  as  a  fact  that  public  con- 
venience and  necessity  would  not  be  served  by  the  granting 
of  said  application  under  the  present  conditions  brought 
about  by  the  various  contracts  reviewed  herein ;  and 

Jt  is  hereby  ordered,  that  the  said  application  be,  and  the 
same  is,  hereby  denied  without  prejudice  to  its  renewal. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  .California,  this  20th  day  of 
February,  1913. 
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In  the  Mattbb  of  the  Appuoation  of  Tdlaeb  County 
PowBB  Company  fob  an  Obdeb  Authobizino  It  to  Ex- 
ecute A  MOETGAGE  AND  DBBD  OP  TeUST  TO  MeBOANTILB 

Tbust  Company  of  San  Fbangisco;  and  to  Sell  ob 
Pledge  as  Sbcubity  Theeb  Hundebd  Thousand  Dol- 
labs  of  Bonds. 

Application  No.  368 — Decision  No.  475. 
Decided  February  20,  1913. 

Authorization  of  Bond  Issue — Opposition  Grounded  on  Low 

Rate  Charged — Initial  Development  of  Applicant— Bond 

Discount — Additional  Sum  to  be  Raised  by  Stock- 

holders.     [Ed] 

The  Tulare  County  Power  Gunpaoy  made  application  for  permission  to 
execute  a  moTtgage  to  secure  an  issue  of  $500,000  six  per  cent  bondiS,  to  sell 
$300,000  of  saiti  bonds  at  80,  and  to  devote  tlie  proceeds  to  the  discharge  of 
obligations  and  to  new  construction.  The  Mount  Whitney  Power  and 
Electric  Company  intervened  in  opposition  on  the  ground  that  the  $36  per 
horsepower  rate  of  applicant  could  not  but  result  in  a  deficit  with  dis- 
astrous consequences.  The  Commission  found  that  said  rate  is  intended 
to  provide  service  at  cost  and  that  the  contract  for  such  rate  contains  a  pro- 
vision for  the  payment  of  an  additional  sum,  if  necessary,  to  cover  the 
cost  of  the  service.  Also,  that  applicant,  who  has  been  operating  less  than 
one  year  and  may  be  regarded  as  in  the  initial  period  of  business  develop- 
ment, was  able  to  show  ownership  of  physical  properties  of  the  value  in 
excess  of  the  proposed  $300,000  bond  issue,  and  that  its  profit  and  loss  state- 
ment indicates  that  applicant  is  more  than  making  ordinary  operating  ex- 
penses and  shows   a  steady  increase  in   gross  earnings. 

Held:  Application  granted,  the  bonds,  if  used  as  collatera.1,  to  be  pledged 
for  not  less  than  75  per  cent,  of  their  face  value  and,  if  sold,  the  selling 
price  lo  be  not  less  than  80  per  cent. ;  and  upon  the  further  condition,  among 
others,  that  applicant  shall,  within  specified  time,  raise,  from  the  holders 
of  its  stock,  in  a  manner  to  be  approved  by  the  Commission,  the  sum  of 
$15,000,  and  shall  invest  said  sum  in  addition  or  betterments  to  its  plant 
or  system. 

A.  M.  Drew  and  GoodfeJlow,  Eels  and  Orrickj  for  Tulare 
County  Power  Company. 

Jesse  W.  lAlienthal,  for  Monnt  Whitney  Power  and  Electric 
Company. 

Robert  McGahie,  for  F.  W.  Corcoran,  a  stockholder  in  Tulare 
County  Power  Company. 


LovELAND,  Commissioner: 

This  is  an  application  hy  Tulare  CJoimtj  Power  Company 
to  execute  a  mortgage  and  deed  of  truat  to  Mercantile  Trust 
Compauy  of  t^an  Francisco  to  secure  an  authorized  issue 
of  f500,000  of  boDds;  aud  to  issue  or  pledge  as  collateral 
securitj"  f300,000  of  said  bonds.  Tulare  Count}'  Power  Com- 
pany asks  also  that  the  Commission  vacate  its  order  of  Sep- 
tember 25,  1912,  authorizing  said  corporation  to  mortgage 
its  property  to  Thomas  C.  Job. 

Tulare  County  Power  Company  is  engaged  in  the  business 
of  furnishing  light  and  power  in  the  county  of  Tulare.  It 
began  operations  on  April  17,  1912,  aud  on  July  11th,  last 
year,  was  given  authority  under  an  order  of  this  Commis- 
sion,  to  distribute  and  sell  electricity  under  franchises  in 
Tulare  County  and  in  the  cities  of  Tulare,  Lindsay,  and 
Exeter,  of  said  county. 

Thereafter,  upon  application  of  said  corporation,  this 
Commission  issued  an  order  on  September  25th  empowering 
Tulare  County  Power  Company  to  mortgage  its  -propertj 
to  Thomas  C.  Job  in  the  amount  of  |175,000.  The  order 
upon  this  matter  contained  a  description  of  applicant's 
plant,  operations,  territoiy  and  general  financial  condition. 
It  is  not  necessary,  therefore,  to  go  into  these  details  again 
for  the  purposes  of  the  matters  now  under  consideration. 
The  negotiations  with  Thomas  C.  Job  failed  of  consumma- 
tion and  the  applicant  now  desires  to  enter  into  new  ar- 
rangements to  obtain  money  for  future  financing. 

The  applicant  has  been  operating  less  than  one  year  and 
may  be  regarded  as  in  tfie  initial  period  of  business  devel- 
opment. It  was  able  to  show  ownership  of  physical  proper- 
ties of  a  value  in  excess  of  the  proposed  issue  of  bonds  of 
$300,000.  The  profit  and  loss  statement  indicates  that  ap- 
plicant is  more  than  making  ordinary  operating  expenses 
and  shows  a  steady  increase  in  gross  earnings. 

Due  allowance  must  be  made  for  a  corporation  in  its  first 
year  of  operation.  It  cannot  be  expected  to  show  its  full  earn- 
ing strength  and  a  substantial  increase  of  gross  receipts 
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month  by  month  cannot  but  be  regarded  as  a  hopeful  indica- 
tion of  future  stability.  Tulare  County  Power  Company  op- 
erates in  a  rich  agricultural  section  and  is  drawing  a  large 
part  of  its  revenues  from  pump  irrigation  business.  There 
is  a  large  field  for  the  derelopment  of  this  business  and  the 
applicant  herein  proposes  with  a  portion  of  the  proceeds  from 
the  sale  of  its  bonds  to  extend  its  transmission  lines  so  as  to 
reap  the  full  bene^ts  of  the  business  now  offered. 

It  is  the  purpose  of  Tulare  County  Power  Company  to  exe- 
cute its  mortgage  auddeed  of  trust,  dated  January  2nd,  1913, 
to  Mercantile  Trust  Company  to  secure  an  issue  of  |500,000 
of  6  per  cent,  sinking  fund  bonds  of  the  par  value  of  foOO 
each  and  to  sell  or  hypothecate  }300,000  of  said  bonds.  It  is 
proposed  to  devote  the  proceeds  from  the  sale  of  these  bonds 
to  the  following  purposes: 

To  disdiarge  notes  payable,  as  listed  in  the  application 

on  file  with  this' Commission  in  the  sum  of $156,681  61 

To  discharge  accounts  payable,  as  listed  in  the  applica- 
tion on  file  with  this  Commission  in  the  sum  of....         48733  17 

To  pay  "vouchers  and  pay  checks  payable,"  as  listed  in 

the  application  on  file  with  this  Commission 8,916  02 

To  build  transmission  lines  to  connect,  with  new  busi- 
ness as  offered  60,000  00 

ToUl   $274,33080 

Nearly  all  of  this  indebtedness  has  been  incurred  in  thi; 
purchase  and  installation  of  electrical  equipment  and 
machinery. 

An  engineer  and  an  accountant  from  the  Commission  hare 
made  an  inventory  of  applicant's  property  and  have  made  an 
inspection  of  its  accounts.  Upon  the  basis  of  their  report, 
1  find  that  there  are  properly  chargeable  to  capital  account 
all  of  the  notes  payable,  with  the  exception  of  notes  in  the 
sum  of  f3,500  representing  commissions  on  stock,  leaving  an 
amount  to  be  paid  from  the  proceeds  of  bonds  of  |153,181.61; 
I  find  also  from  the  report  rendered  by  the  accountant  of  the 
Commission  that,  properly  chargeable  to  capital  account, 
are  accounts  payable  in  the  sum  of  $40,209.67 ;  and  "vouchers 
and  pay  checks  payable"  in  the  sum  of  $6,208.66 ;  I  find  also 
that  the  transmission  lines  are  needed  and  should  be  paid 
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from  the  sale  of  the  bonds  in  the  snm  of  $60,000.  Total, 
$259,599.94. 

Applicant  at  first  believed  that  it  could  sell  its  bonds 
at  90,  but  has  since  made  representations  to  the  Commls- 
EdoD  that  it  cannot  well  sell  its  bonds  at  a  price  above  80. 
This  price  for  the  6  per  cent  bonds  would  tend  to  cast  a 
heayj  interest  burden  upon  the  company.  I  believe  that  85 
should  be  the  minimum  price  for  the  sale  of  these  bonds 
and  while  I  shall  recommend  that  the  applicant  be  given  au- 
thority to  sell  these  bonds  at  a  minimum  of  80,  I  shall  join 
with  it  another  recommendation  that  the  balance  to  make  up 
85  be  supplied  by  the  stockholders. 

At  the  hearing  upon  this  application.  Mount  Whitney 
Power  and  Electric  Company  intervened  in  opposition,  Mr. 
Bobert  McGahi^  representing  Mr.  F.  W.  Corcoran,  stock- 
holder in  the  Tulare  County  Power  Company,  also  intervened 
in  opposition.  It  was  contended  by  Mr.  Jesse  W.  Lilenthal, 
representing  Mount  Whitney  Power  and  Electric  Company, 
that  the  financial  fabric  and  future  prospects  of  Tulare 
County  Power  Company  did  not  warrant  an  issue  of  bonds  in 
the  sum  of  $300,000  as  applied  for.  He  argued  that  Tulare 
County  Power  Company  was  endeavoring  to  proceed  upon  a 
power  rate  of  $36  per  horsepower  per  year  to  the  holders  of 
its  consumers'  stock,  while,  as  he  claimed,  the  Commission 
had  found  in  a  previous  hearing  that  $50  per  horsepower 
was  a  reasonable  rate.  The  reference  was  to  the  Opinion 
and  Order  of  tbis  Commission  in  Applications  Nos.  81  and 
104  and  Case  No.  268,  in  which  San  Joaquin  Light  and  Power 
Corporation,  Tulare  County  Power  Company  and  Mount 
Whitney  Power  and  Electric  Company,  were  in  controversy 
over  territory  to  be  served.  In  these  cases  the  Commission 
was  not  engaged  in  establishing  rates  and  I  do  not  find  any- 
thing therein  that  could  be  construed  as  a  positive  declara- 
tion by  the  Commission  as  to  the  reasonableness  of  the  $50 
rate. 

It  was  argued  further,  on  behalf  of  Mount  Whitney  Power 
and  Electric  Company,  that  the  $36  per  horsepower  rate  of 
Tulare  County  Power  Company  could  not  but  result  in  a 
deficit  with  disastrous  consequences.    I  find,  however,  that 
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the  f36  rate  of  Tnlare  Comity  Power  Company  is  intended " 
to  provide  service  at  coat  and  that  the  contract  for  this  f36 
rate  contains  a  provision  for  the  payment  of  an  additional 
som,  if  necessary,  to  cover  the  cost  of  the  service. 

The  objections  of  Mr.  McGahie  covered  the  general  finan- 
cial Btanding  of  Tulare  County  Power  Company.  At  the 
hearing  a  question  was  raised  as  to  certain  features  of  the 
hydroelectric  project  which  Tulare  Connty  Power  Company 
has  under  consideration.  This  objection,  however,  need  not 
be  considered  In  this  case,  as  no  part  of  the  proceeds  from 
the  bonds  applied  for  Is  to  be  devoted  to  the  hydroelectric 
project 

I  find  after  a  careful  review  of  the  facts  and  the  argu- 
ments for  and  against  the  application  that  it  should  be 
granted,  and  I  submit  herewith  the  following  form  of  order : 

OBDEB. 

Tulare  County  Power  Company  having  applied  to  this 
Commission  for  an  order  authorizing  the  execution  by  said 
corporation  of  a  certain  mortgage  and  deed  of  trust,  dated 
January  2, 1913,  to  Mercantile  Trust  Company  of  Ban  Fran- 
cisco, covering  all  its  property  to  secure  an  issue  of  f  500,000, 
face  value,  6  per  cent,  sinking  fund  bonds  of  the  par  value 
of  (500  each,  maturing  January  2,  1953;  and  for  anthority 
to  sell  or  hypothecate  (300,000,  face  value,  of  said  bonds; 
and  for  a  further  order  of  this  Commission  vacating  the 
opinion  and  order  of  this  Commission,  dated  September  25, 
1912,  authorizing  said  Tulare  County  Power  Company  to 
mortgage  its  property  to  Thomas  C.  Job;  and  a  hearing 
having  been  duly  held  upon  said  application ;  and  the  Com- 
mission finding  that  the  facts  presented  warrant  the  exe- 
cution of  said  mortgage  and  deed  of  trust  to  Mercantile 
Trust  Company  and  the  cancellation  of  the  previous  order 
of  this  Commission  empowering  said  Tulare  Connty  Power 
Company  to  mortage  its  plant  to  Thomas  C.  Job ;  and  that 
the  bonds  in  the  sum  of  |300,000  now  proposed  to  be  issued 
are  for  purposes  not  in  whole  or  in  part  reasonably  charge- 
able to  operating  expenses  or  to  income, 
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It  is  hereby  ordered,  b;  the  Bailroad  Commission  of  the 
State  of  California,  that  Tulare  County  Power  Company 
be  authorized,  and  it  is  hereb;  authorized,  to  execute  a  mort- 
gage and  deed  of  trust,  dated  January  2,  1913,  to  Mercantile 
Trust  Company  of  Han  Francisco,  a  copy  of  which  is  an- 
nexed to  the  Application  and  marked  "Exhibit  D,"  coTering 
all  its  property  to  secure  an  issue  of  f500,000,  face  value,  6 
per  cent,  sinking  fund  bonds  of  the  par  value  of  f500  each, 
maturing  January  2,  1953,  and  that  a  certified  copy  of  the 
same,  when  executed,  shall  be  filed  with  this  Commission. 

/(  ia  hereby  ordered,  that  the  Bailroad  Commission  of  the 
State  of  California  authorize,  and  it  does  hereby  authorize, 
said  Tulare  County  Power  Company  to  sell,  or  pledge  as  col- 
lateral security  for  a  loan,  ^00,000,  face  value,  of  principal 
of  said  bonds  on  the  terms  and  conditions  hereinafter  speci- 
fied. 

It  is  further  ordered,  that  the  Railroad  Commission  of  the 
State  of  California  does  hereby  vacate  and  nullify  its  pre- 
vious order  of  September  25,  1912,  in  which  Tulare  County 
Power  Company  was  empowered  to  mortgage  its  property 
to  Thomas  C.  Job. 

The  bonds  hereby  authorized  to  be  sold  or  pledged  as  se- 
curity in  the  sum  of  f300,000  shall  be  pledged  or  sold  upon 
the  following  conditions  and  not  otherwise: 

I.  Said  bonds  shall  be  pledged  for  not  less  than  75  per 
cent,  of  their  face  value  and  only  after  this  Commission  has 
approved  the  note  for  the  payment  of  which  they  may  be  given 
as  security. 

II.  Tulare  County  Power  Company  shall  sell  said  bonds 
to  net  said  company  not  less  than  80  per  cent  of  the  face 
value  of  the  principal  thereof  and  accrued  interest  thereon. 

III.  Tulare  County  Power  Company  shall,  by  March  1, 
1914,  raise  from  the  holders  of  its  stock  in  a  manner  to  be  ap- 
proved by  this  Commission,  the  sum  of  $15,000  and  shall 
invest  said  sum  in  additions  or  betterments  to  its  plant  or 
system. 

IV.  The  proceeds  from  the  sale  of  said  bonds  shall  be  ap- 
plied solely  to  the  following  purposes : 
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The  discharge  of  notes  payable,  as  filed  by  applicant 
with  this  Commission,  with  the  exception  of  four 
notes  given  in  payment  of  comniissions  for  the 
sale  of  stock  in  the  sum  of  $3,500,  or  a  total  of....    $153,181  61 

For  the  discharge  of   accounts  payable,  as  filed  with 

this    Commission    40,209  67 

For  the  discharge  of  "vouchers  and  pay  checks  payable" 

as  filed  with  this  Commission 6,208  66 

1  lines 60,000  00 


ToUl    $259,599  94 

V".  Said  bonds  shall  not  be  sold  until  Tulare  Countj  Power 
Company  shall  have  filed  with  this  Commission  a  statement 
sbowing  that  no  mortgage  has  been  executed  of  anj  of  its 
properties  to  Thomas  0.  Job. 

VI.  Said  company  shall  keep  separate,  true  and  accurate 
accounts  showing  the  receipt  and  application  in  detail  of  the 
proceeds  of  the  sale  of  bonds  hereby  authorized  to  be  issued, 
and  on  or  before  the  25th  day  of  each  month,  the  company 
shall  make  verified  reports  to  the  Commission  stating  the 
sale  or  sales  of  said  bonds  during  the  preceding  month,  the 
terms  and  conditions  of  sale,  the  moneys  realized  therefrom 
and  the  use  and  application  of  such  moneys,  all  in  accordance 
with  this  Commission's  General  Order  No.  24,*  which  order, 
in  so  far  as  applicable,  is  made  a  part  of  this  order. 

VII.  The  authority  hereby  given  to  issue  such  bonds  shall 
apply  only  to  bonds  issued  by  said  company  on  or  before  the 
thirty-first  day  of  December,  1913.  This  order  will  become 
effective  on  payment  of  fee  as  prescribed  by  section  57  of  the 
Public  Utilities  Act. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  20th  day  of  Feb- 
ruary, 1913. 
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In  the  Mattee  of  tub  Application  of  San  Dqxjo  ■Consou- 

DATED  Ga3  and  ElECTBIG  COMPANX  FOB  AN  OBDEB 
AUTHOEIZING  THE  ISSUANCE  OF  SiX  PEE  CENT.  DEBEN- 

TUBE  Bonds  of  the  Face  Value  of  Five  Hundred 
Thousand  Dollabs  and  the  Execution  op  an  Inden- 
TUBE  TO  Continental  and  Commebgial  Tbust  and 
Savings  Bank  and  Fbank  H.  Jones,  as  Tbustbbs,  Pbo- 
viDiNO  THE  Teems  and  Conditions  upon  which  Said 
Bonds  abb  to  be  Issued  and  the  Biqhts  and  Sbgubtty 

OF  THE  HOLDEBS  THEEEOF. 

Application  No.  314 — Decieloa  Ko.  491. 
Decidtd  March  8,  1913. 

Authorization  of  Debenture  Bonds — Proper  Capital  Charges — 

Declaration  of  Special  Dividends — Difference  between 

Actual  Cost  and  Proceeds  of  Securities.    [Ed.] 

B7  the  terms  of  the  trust  deed,  applicant  may  issue  first  mortgage  bonds 
in  an  amount,  par  value,  not  to  exceed  75  per  cent,  of  the  actual  and 
reasonable  cash  cost  of  permanent  extensions  and  additions  to  its  property 
as  the  same  existed  on  January  1,  1909.  In  financing  t^e  difference  between 
the  proceeds  realized  from  the  sale  of  bonds  issued  and  the  cost  of  such 
improvements,  a  floating  indebtedness  has  been  incurred  as  follows :  Standard 
Gas  and  Electric  Company,  f4Ol,5O0;  four  San  Diego  Banks,  $100,000:  C.  C. 
Moore  and  Company,  $8,533.35;  General  Electric  Company,  $36,511.82;  ac' 
counts  payable,  $163,152.92;  total,  $709,698.09.  In  order  to  provide  means  for 
discharging  said  indebtedness  in  part,  application  is  made  for  approval  of 
execution  of  an  indenture  securing  a  total  issue  of  $3,000,000  six  per  cent. 
10-year  debenture  bonds  and  of  the  sale  at  present  of  $500,000  of  sucfa 
bonds  at  not  less  than  95  per  cent,  of  their  face  value.  To  establish  its 
right  to  issue  suoh  bonds,  evidence  was  introduced  by  applicant  showing  an 
alleged  excess  of  capital  expenditures,  over  proceeds  from  the  sale  of  se- 
curities, from  January  1,  1909,  to  November  30,  1912.  of  $824,024.53.  Upon 
deducting  certain  items  amounting  to  $396,99477  not  properly  subject  to 
capitalization,  and  the  amount  of  the  proceeds  to  be  derived  from  the  sale 
of  $204,000  first  mortgage  bonds,  previously  authorized  to  be  used  to  dis- 
charge the  obligations  incurred  for  new  construction  (Application  No.  378). 
the  entire  surplus  of  proper  capital  expenditures,  over  receipts  from  security 
sales,  found  to  be  less  than  $237,000,  whereas  in  1912  applicant  paid  out 
to  Standard  Gas  and  Electric  Companj-,  the  parent  corporation,  special  divi- 
dends in  the  amount  of  $255,600. 
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Held:  With  respect  to  the  certain  items  found  not  properly  capitalizable ; 
If  a  bond  discount  were  capitalized  by  the  issue  of  ather  bonds,  the  amount 
of  bonds  outstanding  in  any  case  in  which  the  original  bonds  were  sold 
at  a  discount  would  manifestly  he  in  excess  of  the  value  of  the  property,  a 
thing  which  this  Commission  will  not  permit.  The  expenses  incurred  in  a 
municipal  ownership  campaign  are  not  properly  chargeable  to  capital  account. 
Nothing  has  so  far  come  of  the  investigation  made  by  Lovell  or  the  Warners 
Ranch  power  investigation.  These  items  should  certainly  be  held  .in  sus- 
pense until  they  actually  add  to  the  value  of  applicant's  property.  The  se- 
curities owned  by  applicant,  as  specified,  also  are  not  proper  subjects  for 
capitalization. 

Held:  While  a  strict  policy  might  demand,  in  view  of  the  declaration  of 
the  special  dividend  in  excess  of  the  sum  of  $237,000,  that  no  debenture 
bonds  be  authorized  at  the  present  time,  that  the  effect  of  such  a  conclusion 
be  limited  to  the  moneys  now  due  to  the  Standard  Gas  and  Electric  Com- 
pany and  that  the  debenture  bonds  sufficient  only  to  pay  the  amounts  now 
due  to  the  four  San  Diego  banks  be  issued.  The  Commission's  attitude  with 
reference  to  the  issue  of  debenture  bonds  to  cover  the  difference  between 
the  cost  of  additions  and  extensions,  and  the  proceeds  realized  from  the 
sale  of  securities,  discussed. 


A.  B.  Sweet,  for  applicant. 


Thei,bn,  (7ommw«ioner: 

This  is  an  application  for  authority  to  issue  debenture 
bonds  of  the  face  value  of  five  hundred  thousand  ($">00,000) 
dollars,  and  to  execute  an  indenture  providing  the  terms 
and  conditions  upon  which  the  bonds  are  to  be  issued,  and 
the  rights  and  security  of  the  holders  tliereof. 

In  stating  the  purpose  of  the  proposed  issue,  the  applica- 
tion refers  to  the  fact  that  under  applicant's  first  niortgagc, 
it  can  receive  from  the  trustees  bonds  of  a  par  value  not  to- 
exceed  in  the  aggregate  75  per  cent,  of  the  r.ctual  and  rea- 
sonable cash  cost  to  the  company  of  permanent  extensions 
and  additions  to  its  property  as  the  same  existed  on  January 
1,  1909.  The  petition  thereupon  states  that  by  reason  of 
said  provisions  of  its  trust  deed  the  petitioner  has  been  com- 
pelled to  make  up  from  other  sources  the  difference  between 
the  actual  and  reasonable  cash  cost  to  the  company  of  such 
permanent  extensions  and  additions  to  its  property  and  75 
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issued  under  the  terms  of  said  trust  deed  have  been  sold 
at  prices  ranging  from  93  to  94.  The  petition  alleges  "that 
in  making  up  said  difTerence  between  75  per  cent  and  the 
actual  cash  cost  of  said  permanent  extensions  and  additions 
of  EQd  to  its  plants,  properties  and  equipment,  and  the  bond 
discount  hereinabove  referred  to,  your  petitioner  has  been 
compelled  to  incur  and  has  incurred  a  large  floating  indebted- 
ness, which  said  floating  indebtedness  at  this  date  amounts 
to  the  sum  of  f  635,432.65,"  which  amount-  petitioner  allies 
has  been  expended  for  permanent  additions  and  extensions 
to  its  plants,  properties,  and  systems,  and  for  bond  disconat 
over  and  above  the  amount  of  money  realized  by  petitioner 
from  the  sale  of  its  bonds.  The  petition  then  continues  as 
follows : 

"That  in  order'  to  provide  a  means  for  financing  the 
said  difference  between  the  price  at  which  bonds  can  be 
issued  and  the  actual  cost  of  the  permanent  extensions 
and  additions,  and  to  cover  bond  discount,  the  board  of 
directors  of  your  petitioner  deem  it  advisable  for  an 
issue  of  6  per  cent,  debenture  bonds." 
The  directors  thereupon  authorized  the  execution  to  Con- 
tinental and  Commercial  Trust  and  Savings  Bank  and  Frank 
H.  Jones,  as  trustees,  of  an  indenture  to  be  dated  as  of  Decem- 
ber 1,  1912,  providing  the  terms  and  conditions  upon  wbicb 
debenture  bonds  in  the  total  amount  of  three  million  dollars, 
bearing  interest  at  the  rate  of  6  per  cent,  per  annum,  are 
to  be  issued  from  time  to  time  for  the  purpose  hereinbefore 
indicated.     Application  is  now  made  for  authority  to  issne 
bonds  of  the  face  value  of  five  hundred  thousand  dollars 
(1500,000)  of  this  proposed  issue. 

An  examination  into  the  facts  shows  that  applicant  is  not 
entitled  to  any  issue  of  bonds  on  the  theory  thns  stated  by  it. 
Since  December  31,  1908,  applicant  has  expended  in  perman- 
ent extensions  and  additions  to  its  property  an  amount  which 
it  alleges  t<i  be  |2,839,547.  During  the  same  period  it  has 
sold  bonds  of  the  face  value  of  fl,775,000,  from  the  sale 
whereof  it  has  derived  the  sum  of  f  1,637,750.  The  difference 
between  the  construction  cost  and  the  cash  derived  from 
the  sale  of  its  bonds  is  fl,201,797.    Applicant  desires  also 
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to  issue  debenture  bonds  against  certain  items  of  personal 
property,  such  as  wagons  and  horses,  totaling  f92,764,  which 
items  are  not  coTsred  bj  the  first  mortgage.  By  adding  these 
two  amounts  we  derive  the  total  of  }1,294,561.  It  seems  how- 
ever,  that  applicant  has  derived  from  the  sale  of  its  capital 
stock  since  December  31,  1908,  the  amount  of  91,376,000,  so 
that  it  has  already  by  the  sale  of  its  capital  stock  made  up 
more  than  the  amount  which  it  has  failed  to  secure  from 
the  sale  of  its  bonds  delivered  to  it  by  its  trustees.  If  appli- 
cant is  entitled  to  issue  the  debenture  bonds  now  applied 
for,  it  must  accordingly  be  on    some  other  theory. 

At  the  hearing  applicant  relied  on  a  statement  of  capital 
expenditures  from  December  31,  1908,  to  November  30,  1912, 
and  all  moneys  derived  from  the  sale  of  bonds  and  the  sale 
of  stock  during  the  same  period.  According  to  this  statement 
applicant  has  added  to  its  capital  expenditures  since  Decem- 
ber 31, 1908,  a  total  of  $3,837,774.53.  During  the  same  period 
it  has  derived  from  the  sale  of  bonds  the  sum  of  f  1,637,750, 
and  from  the  sale  of  stock  (1,376,000,  making  a  total  of  f  3,- 
013,750,  and  leaving  an  excess  of  capital  expenditures  over 
proceeds  from  securities  from  December  31,  1908,  to  Novem- 
ber 30, 1912,  of  $824,024.53.  At  the  hearing  applicant  stated 
that  it  desired  to  issue  its  debenture  bonds  against  a  portion 
of  this  amount. 

I  desire  now  to  draw  attention  to  the  following  items  which 
are  included  in  the  total  of  (824,024.53 : 

Bond  discount,  March.   1909  $1,245  00 

Redemption  premium  on  first  and  refunding  mortgage 

bonds.  May,  1909  30,000  00 

Expenses  in  connection  with  municipal  ownership  cam- 
paign, August  to  November,  1910 12,520  84 

Irrigation  investigation  expenses  and  services  of  Lovell, 

engineer.  January,  191 1    3.69S  26 

Bond  discount  303.859  04 

Securities  owned,  consisting  of  shares  of  stock  in  Clyde 
Jackson  Oil  Company  and  San  Diego- Panama- 
California  Exposition  and  bonds  of  the  University 
Club  of  San  Diego 16,300  00 

Warners  Ranch  power   investigation 29,374  63 

$396,994  77 


790  Caupornia  Railboad  Commission. 

In  my  opinion,  none  of  ttiese  items  are  properly  capital- 
izable. If  a  bond  discount  were  capitalized  by  the  issue  of 
other  bonds,  the  amount  of  bonds  outstanding  in  any  case 
in  which  the  original  bonds  were  sold  at  a  discount  would 
manifestly  be  in  excess  of  the  value  of  the  property,  a  thing 
which  the  Commission  will  not  permit.  The  expenses  in- 
curred in  a  municipal  ownership  campaign  are  not  properly 
chargeable  to  capital  account  Nothing  has  so  far  come  of 
the  investigation  made  by  Lovell  or  the  Warners  Ranch 
power  investigation.  These  items  should  certainly  be  held 
in  suspense  until  they  actually  add  to  the  value  of  applicant's 
property.  The  securities  owned  by  applicant,  as  herein- 
above outlined,  also  are  not  proper  subjects  for  capitalisation. 
In  reaching  this  conclusion  I  am  making  no  investigation 
into  the  construction  expenditures  as  reported  by  applicant, 
amounting  to  {2,932,311.71,  and  am  also  passing  over  several 
items  as  to  which,  though  they  are  questionable,  I  am  not 
prepared  to  say  that  they  are  not  proper  subjects  for  capital- 
ization. By  deducting  the  items  hereinbefore  specified  from 
the  sum  of  9824,024.53,  there  remains  the  sum  of  $427,029.76. 
From  this  amount  should  be  subtracted  the  proceeds  to  be 
derived  from  the  sale  of  (204,000,  face  value,  of  first  mortgage 
bonds,  the  issue  whereof  was  authorized  by  this  Commission 
in  Application  No.  378,  by  its  order  dated  the  eleventh  day 
of  February,  1913.  These  bonds  were  to  be  sold  in  part  at 
94  and  in  part  at  95.  The  sale  thereof  would  yield  an 
amount  in  excess  of  |190,000,  thus  leaving  a  total  in  excess  of 
$237,000  falling  within  this  theory  of  applicant 

It  becomes  necessary  now  to  refer  to  an  extra  dividend 
declared  by  applicant  in  1912.  Applicant's  entire  capital 
stock,  with  the  exception  of  a  few  shares  nominally  in  the 
hands  of  individuals  for  the  purpose  of  qualifying  them  as 
directors,  is  owned  by  the  Standard  Gas  and  Electric  Com- 
pany, wliich  company  in  turn  is  own  by  H.  M.  Byllesby  & 
Company.  During  the  year  1912  applicant  declared  a  regular 
dividend  of  7  per  cent,  on  all  its  outstanding  stock,  both 
preferred  and  common.  In  addition  thereto,  applicant  on 
January  30,  1912,  authorized  a  special  dividend  of  $147,000, 
and  on  July  1,  1912,  another  special  dividend  of  $108,600, 
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making  a  total  of  f255,600,  -which  was  paid  by  applicant  in 
the  year  1912  as  special  divideDds.  It  shoald  also  be  borne 
in  mind  in  this  connection,  that  in  February,  1912,  the  board 
ot  directors  exercised  their  prerogative  in  regard  to  calling 
in  the  preferred  stock,  amonnting  at  that  time  to  f  1,800,000. 
The  articles  of  incorporation  provide  that  the  dividend  on 
preferred  stock  should  not  exceed  7  per  cent.,  and  that  it 
might  be  called  in  at  any  time  at  not  more  than  110.  Aa 
no  other  securities  have  been  issned  to  take  the  place  of 
the  preferred  stock,  it  is  not  quite  clear  as  to  why  the  pre- 
ferred stock  was  called  in  at  a  premium  of  flO  per  share. 
If  the  preferred  stock  had  not  been  called  in,  a  special  divi- 
dend for  the  year  amounting  to  more  than  27  per  cent,  could 
have  been  declared.  This  dividend  would  have  included 
accumulated  earnings  covering  several  years  of  operation. 
The  dividend  as  declared  was  paid  to  Standard  Gas  and 
Electric  Company,  which  company  is  applicant's  largest 
creditor  and  also  the  owner  of  practically  its  entire  capital 
stock.  Applicant's  business  is  increasing  tremendously  and 
the  need  for  new  funds  to  construct  extensions  is  a  pressing 
one.  Why,  under  these  circumstances,  funds  in  the  treasury 
to  the  amount  of  }255,600 — which  funds  might  have  been 
used  to  cover  the  difference  between  the  cost  of  the  new 
extension  and  the  price  received  from  the  sale  of  first 
mortgage  bonds  issued  against  the  same — were  paid  in  the 
shaxie  of  dividends  instead  of  being  kept  in  the  treasury  to 
meet  the  company's  obligations,  is  not  quite  clear  to  me. 
In  case  the  applicant  had  confined  itself  to  its  regular  7 
per  cent,  dividend  there  would  now  be  available  $255,600  to 
me6t  its  obligations,  and  the  amount  of  debenture  bonds  or 
other  securities  for  the  issue  of  which  applicant  asks  author- 
ization, could  be  reduced  by  that  amount. 

At  the  hearing  applicant  filed  a  statement  of  the  obliga- 
tions which  it  desires  to  refund,  as  follows: 

Due  Standard  Qas  and  Electric  Company $401,500  00 

Due  to    four   San   Diego   lianks  which   loaned  $25,000 

each    100,000  00 

Due  to  C.   C.  Moore  &  Company 8,533  35 

Due  to  General  Electric  Company 36,51182 
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From  the  proceeds  of  the  }:204,000  first  mortgage  bouJa, 
wliicli  bonds  have  now  been  authorized  by  this  Commission, 
applicant  can  pay  these  obligations  in  excess  of  $190,000,  in- 
cluding all  the  accounts  payable.  Of  the  amounts  due  to  C. 
C.  Moore  &  Company,  two  sums  of  $2,844.45  each  are  over- 
due, and  have  doubtlessly  been  paid.  The  four  notes  held 
by  the  San  Diego  banks  are  each  due  on  March  18,  1913. 
In  view  of  the  fact  that  applicant  had  in  its  treasury  (255,- 
600  which  it  might  have  used  to  pay  off  its  obligations  to 
that  extent  to  its  owner,  the  Standard  Gas  and  Electric  Com- 
pany, but  voluntarily  chose  to  pay  that  amount  to  the  Stand- 
ard Oas  and  Electric  Company  in  the  shape  of  an  extra  divi- 
dend, I  am  not  wilting  to  recommend  the  issue  of  debenture 
bonds  to  cover  this  amount  in  so  far  as  it  represents  moneys 
due  to  the  Standard  Gas  and  Electric  Company.  It  will  be 
noted  that  the  entire  surplus  of  proper  capital  expenditures 
over  receipts  from  the  sale  of  securities  is  less  than  $237,000, 
whereas  $255,600  were  paid  out  as  an  extra  dividend. 
Nevertheless,  the  sum  of  $237,000  or  thereabouts  includes 
the  four  notes  due  on  the  eighteenth  of  this  montli  to  the  four 
San  Diego  banks.  While  a  strict  policy  might  demand,  in 
view  of  the  declaration  of  the  special  dividend,  in  excess 
of  the  sum  of  $237,000,  that  no  debenture  bonds  be  author- 
ized at  the  present  time,  I  am  willing  to  recommend  that  the 
effect  of  such  a  conclusion  be  limited  to  the  moneys  now 
due  to'  the  Standard  Gas  and  Electric  Company,  and  that 
the  debenture  bonds  sufficient  to  pay  the  amounts  now  doe 
to  the  four  San  Diego  banks  be  issued.  Applicant  is  of 
the  opinion  that  its  debenture  bonds  will  sell  for  95  or  over. 
If  they  sell  for  95,  the  net  result  of  the  transaction  will  be, 
that  for  a  short  term  obligation  of  $100,000  at  6  per  cent., 
there  will  be  substituted  a  ten-year  obligation  for  aome  $106,- 
000  at  6  per  cent.  It  will  be  noted  that  the  amount  of 
applicant's  indebtedness  will  thereby  !«  increased,  and  the 
margin  between  the  value  of  its  property  and  the  total  of 
its  outstanding  indebtedness  thereby  decreased.  Applicant 
considers  that  the  value  of  the  physical  portions  of  its  plant 
is  some  five  million  dollars.  The  amount  of  bonds  and 
other  obligations  now  outstanding  is  some  $4,229,000.    While 
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the  margio  thus  appearing  is  sufficient  to  justify  the  iasue 
of  the  debenture  bonds  hereby  authorized,  it  is  evident  that 
applicant  will  shortly  have  to  resort  to  some  method  of  fl- 
oaacing  other  than  the  issue  of  bonds  alone.  Applicant  is 
now  in  such  a  flourishing  financial  condition  that  it  ought 
to  be  able  to  increase  its  margin  between  the  value  of  its 
property  and  its  outstanding  obligations  by  the  issue  of  ad- 
ditional stock  or  by  deferring  for  a  time  its  dividends.  At- 
tention is  drawn  to  these  matters  so  that  the  utilities  of  the 
State  may  clearly  realize  the  Commission's  attitude  with 
reference  to  the  issue  of  debenture  bonds  to  cover  the  dif- 
ference between  the  cost  of  additions  and  extensions  and  the 
proceeds  realized  from  the  sale  of  securities,  which  often 
can  be  issued  only  up  to  a  certain  percentage  of  the  cost 
of  new  property  and  extensions.  The  applicant  in  this  case 
for  every  one  dollar  of  new  construction  receives  from  the 
trustees  bonds  of  the  face  value  of  75  cents.  If  these  bonds 
are  sold  at  95,  applicant  will  derive  therefrom  7114  cents. 
If  applicant  then  desires  to  issue  debenture  bonds  for  the 
difference  between  the  value  of  the  property  and  the 
amount  realized  from  the  sale  of  the  bonds,  and  if  these  de- 
benture bonds  will  be  sold  at  95,  it  will  have  to  issue  some 
301/4  cents  of  debenture  bonds  to  make  up  the  difference. 
There  will  accordingly  be  outstanding  against  one  dollar  of 
additional  property  75  cents  of  first  mortgage  bonds  and 
30^4  cents  of  debenture  bonds,  making  a  total  of  $1.05^ 
bonds  against  fl.OO  worth  of  property.  This  Commission, 
of  course,  will  not  authorize  such  an  amount  of  obligations 
unless  the  entire  amount  of  obligations  outstanding  is  con- 
siderably less  than  the  entire  value  of  the  property.  It  is 
clear  that  in  ordinary  cases  it  will  not  be  long  before  an  is- 
sue of  fl.05  worth  of  obligations  against  Jl.OO  worth  of  new 
property  will  eat  up  the  entire  existing  margin  between 
the  outstanding  obligations  and  the  percentage  of  the  value 
of  the  property  to  which  this  Commission  can  safely  author- 
ize a  public  utility  to  issue  bonds  or  other  outstanding  ob- 
ligations. 

I  find  that  the  moneys  to  be  derived  from  the  sale  of  the 
debenture  bonds  hereby  authorized  are  not  reasonably  charge- 
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able  to  operating  expenses  or  to  income,  and  recommend  the 
following  form  of  order. 

ORDER. 

San  Diego  Consolidated  Gas  and  Electric  Company  hav- 
ing applied  to  the  Railroad  CommiBsion  of  the  State  of  Cali- 
fornia for  the  consent  of  the  Commission  to  the  issuance 
of  debenture  bonds  by  said  company  to  the  amount  of  five 
iiundred  thousand  ($500,000)  dollars,  face  value,  said  bonds 
to  be  payable  on  the  first  day  of  December,  1922,  unless 
sooner  redeemed,  and  to  bear  interest  at  the  rate  of  six  (6) 
per  cent,  per  annum,  payable  semi-aunually,  under  and  in 
pursuance  of  the  terms  of  an  indenture  to  Continental  and 
Commercial  Trust  and  Savings  Bank  and  Frank  H.  Jones, 
trustees,  to  be  dated  as  of  the  first  of  December,  1912,  which 
indenture  applicant  asks  authority  to  execute  and  deliver, 
and  a  public  hearing  having  been  held  upon  said  application, 
and  the  Commission  finding  that  the  money  to  be  procured 
by  the  issue  of  said  bonds  is  necessary  to  and  reasonably 
required  by  said  company  for  the  discharge  and  lawful  re- 
funding of  obligations,  as  will  hereinafter  appear  in  greater 
detail,  and  that  said  purpose  is  not  in  whole  or  in  part  rea- 
sonably chargeable  to  operating  expenses  or  to  income. 

/*  is  hereby  ordered  as  follows : 

1.  San  Diego  Consolidated  Gas  and  Electric  Company  is 
hereby  authorized  to  execute  and  deliver  to  Continental  and 
Commercial  Trust  and  Savings  Bank  and  Frank  H.  Jones, 
as  trustees,  its  certain  indenture  to  be  dated  as  of  the  first 
day  of  December,  1912,  providing  the  terms  and  conditions 
upon  which  debenture  bonds  of  a  possible  total  issue  of  three 
million  dollars  are  to  be  issued,  and  the  rights  and  security 
of  the  holders  thereof,  substantially  in  the  form  attached  to 
the  application  in  this  case,  and  designated  Schedule  No.  2. 

San  Diego  Gas  and  Electric  Company  shall  file  with  this 
Commission  after  execution  a  certified  copy  of  said  in- 
denture as  executed.  Said  Company,  however,  shall  have 
no  right  or  authority  to  issue  any  bonds  pursuant  to  the 
terms  of  said  indenture  except  as  hereafter  authorised  by 
the  Railroad  Commission. 
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2.  San  Diego  Consolidated  Gas  and  Electric  Oompanj  is 
berebjr  authorized  to  issue  fl06,00U,  face  value,  of  principal 
of  bonds  of  said  company,  or  so  mucb  thereof  as  may  be 
necessary  for  the  purposes  hereinafter  stated,  maturing  the 
first  da;  of  December,  1922,  unless  sooner  redeemed,  said 
bonds  to  be  numbered  one  (1)  to  one  hundred  and  five  (105), 
inclusive,  redeemable  on  any  interest  payment  date  prior  to 
maturity  by  payment  to  the  trustees  of  the  principal  sum 
and  a  premium  of  one  (1)  per  cent,  of  such  principal  sum 
and  the  accrued  interest  then  unpaid  thereon,  and  to  bear 
interest  at  six  (6)  per  cent  per  annum,  payable  semi-an- 
nually, on  the  first  day  of  June  and  the  first  day  of  December 
in  each  and  every  year  until  the  payment  of  the  principal 
sum,  under  and  in  pursuance  of  the  terms  of  the  indenture 
hereby  approved  to  be  made  and  executed  by  said  San  Diego 
Consolidated  Gas  and  Electric  Company  to  Continental  and 
Commercial  Trust  and  Savings  Bank  and  Frank  H.  Jones, 
as  trustees,  upon  the  following  conditions  and  not  otherwise, 
to  wit: 

(a)  San  Diego  Consolidated  Gas  and  Electric  Company 
shall  sell  said  bonds  hereby  authorized  so  as  to  net  the  said 
company  not  less  than  95  per  cent,  of  the  face  value  of  the 
principal  thereof,  beside  interest  accrued  thereon. 

(b)  The  proceeds  from  the  sale  of  said  bonds  shall  be  used 
only  for  the '  discharge  or  refunding  of  obligations  of 
the  company  heretofore  incurred  for  purposes  properly 
chargeable  to  capital  account  and  evidenced  by  the  four  fol- 
lowing promissory  notes: 

1.  Promissory  note  of  San  Diego  Consolidated  Gas  and 
Electric  Company  dated  November  18,  1912,  payable 
March  18,  1913,  to  the  order  of  American  National 

Bank  of  San   Diego $25,000  OO 

2.  Promissory  note  of  San  Diego  Consolidated  Gas  and 
Electric  Company  dated  November  18,  19!2,  payable 
March  18,  1913,  to  the  order  of  Merchants  National 

Bank    25,000  00 

3.  Promissory  note  of  San  Diego  Consolidated  Gas  and 
Electric  Company  dated  November  18,  1912,  payable 
Much  18,  1913,  to  the  order  of  the  First  National 

Bank   25,000  M 

4.  Promissory  note  of  San  Diego  Consolidated  Gas  and 
Electric  Company  dated  November  18,  1912,  payable    /-ijaoL- 


March  18,  1913.  to  the  order  of  Bank  of  Commerce 

and  Trust  Company   25,000  00 

3.  San  Diego  Consolidated  Gaa  and  Electric  Company 
shall  keep  separate,  true,  and  accurate  accounts,  showing 
the  receipt  and  application  in  detail  of  the  proceeds  of  the 
sale  of  the  bonds  hereby  authorized  to  be  issued,  and  on 
or  before  the  twenty-fifth  day  of  each  month  the  company 
shall  make  verified  reports  to  the  Railroad  Commission, 
stating  the  sale  or  sales  of  said  bonds  during  the  preceding 
month,  the  terms  and  conditions  of  sale,  the  moneys  realized 
therefrom,  and  the  use  and  application  of  such  moneys,  all 
in  accordance  with  this  Commission's  General  Order  No.  24," 
which  order  in  so  far  as  applicable  is  made  a  part  of  this 
order. 

i.  The  authority  hereby  given  to  issue  bonds  shall  apply 
only  to  bonds  issued  by  Raid  company  on  or  before  the  thir- 
tieth day  of  June,  1913. 

The  foregoing  opinion  and  order  are  hereby  iapproved 
and  ordered  filed  as  the  opinion  and  order  of  the  BailFoad 
Commission  of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  8th  day  of  March, 
1913. 


The  Boaed  of  Tbustees  of  the  Town  of  Paibfield  vs. 
SouTBBEN  Pacific  Company  and  Town  of  Soisdn  Citi. 

Case  No.  263— Decision  No.  498. 
Decided  March  12,  1913. 

Inadequate  Service — Relocation  of  Station — Effect  of  Contract — 
Effect  on  Local  Interests.     [Ed  ] 

The  towns  of  Suisun  and  Fairfield  adjoin.  Defendant  railroad  maintains 
a  station  in  Suisun.  and  passengers  to  or  from  Fairfield  are  obliged  to  leave 
or  board  trains  at  said  station,  necessitating  a  trip  of  about  one  mile.  De- 
fendant railroad  recently  constructed  a  small  shelter  shed  in  Fairfield, 
where  it  stops  only  two  trains  a  day.  and  thus  affords  some  kind  of  pas- 
senger service,  but  no  provision  is  made  for  the  receipt  and  delivery  of 

•Printed  in  Commission  Leaflet  N'o,  9,  at  page  82. 
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freight  in  less  than  carload  lots  at  that  point.  Complainant  prays  for  an 
order  directing  defendant  railroad  to  erect  and  maintain  a  passenger  and 
freight  depot  within  the  limits  of  Fairfield  for  which  purpose  the  citizens 
of  said  town  propose  to  donate  a  block  of  land.  Defendant  railroad  prays 
for  an  order  permitting  it  to  establish  and  maintain  a  freight  and  passenger 
station  at  or  near  the  intersection  of  its  main  tracks  with  Union  avenue  in 
Suisun  near  Fairiield,  and  to  abandon  the  present  station  facilities  at  Suisun. 
Defendant  town  of  Suisun  asks  for  a  continuance  of  the  depot  at  its  present 
location,  basing  its  request  upon  the  present  needs  and  requirements  of  the 
town  as  well  as  on  the  terras  of  a  contract  entered  inio  in  1877  wherein,  in 
consideration  of  securing  a  free  right  of  way,  a  predecessor  of  defendant 
railroad  agreed  to  establish  and  maintain  a  station  at  or  near  Subun  City. 

Held:  With  respect  to  the  contract  relied  upon  by  the  town  of  Suisun, 
that  the  principle  laid  down  in  33  Cyc.  143  is  applicable,  to  wit:  "The  right 
to  change  the.  location  of  a  station  in  a  particular  case  cannot  be  controlled 
or  prevented  by  contract"  ♦  •  •  "or  by  the  fact  that  private  citizens  in 
expectation  of  the  continuation  of  a  station  at  a  particular  place  have  made 
donation  of  land  or  money  to  the  railroad  company"  *  *  •  "or  purchased 
property  or  established  business  enterprises  in  the  vicinity  of  the  original 
location."  Atlantic,  etc..  Company  vs.  Cam/',  130  Ga.  p,  1,  60  S.  E.  177,  also 
cited. 

Held:  It  is  the  duly  of  the  Commission  to  see  that  the  general  public  is 
reasonably  and  adequately  served  with  transportation  facilities,  and  it  must 
require  the  installation  and  maintenance  of  those  facilities  which  are  best 
calculated  to  serve  the  needs  and  requirements  of  the  entire  community, 
regardless  of  its  effect  on  the  property  values  of  one  particular  section,  or 
the  desire  of  any  locality  as  against  another  to  enjoy  some  trade  advantages 
by  reason  of  a  depot's  being  located  in  its  immediate  vicinity. 

Held:  That  the  convenience  and  necessity  of  the  public  do  not  demand  at 
the  present  time  the  location  of  one  depot  at  Suisun  and  another  in  Fair- 
field, but  that  a  depot  of  defendant  railroad  at  Suisun  should  be  located  at  or 
near  the  junction  of  Union  avenue  and  its  main  line  tracks  at  Suisun,  at 
which  point  said  depot  will  more  adequately  and.  reasonably  serve  the 
public  including  the  communities  of  Suisun  and  Fairfield,  than  at  its  present 
location.* 


*Sy1Ia6us  prepared  by  the  Commission. 


DigiLizedbyGoOglc 


CONNECTICUT. 

Public  Utilities  Cominission. 

In  be  Pbtition  of  I.  8.  Hpgnceb's  Sons,  Inc.,  et  al.,  vs. 

HOUSATONIC  POWEB  COMPANY. 

Docket  No.  653. 
Decided  April  if,  1913. 

Inadequate  Service — Reasonableness  of  Rates — Causes  of  Poor 
Service — Improper  Line  Construction. 

Upon  complaint  as  to  the  electric  lighting  service  and  rates  of  The  Houaa- 
tonic  Power  Company  in  the  Town  of  Guilford,  the  Commisfiion  found  that 
the  service  was  inadequate  and  that  the  rates  charged  were  not  necusarily 
exorbitant  for  proper  service  but  were  excessive  for  the  land  of  service 
beins  rendered. 

The  Cominission  made  no  order  as  to  rates,  holding  that  the  considera- 
tioD  of  this  question  shotild  be  deferred  until  proper  service  was  rendered 
in  accordance  with  the  order  to  be  issued. 

With  respect  to  the  service,  the  Commission  found  amons  other  things, 
that  the  condition  of  the  pole  lines  was  dangerous  to  public  safe^  and 
indicated  the  necessity  of  rEplacement  and  general  reconstruction. 

The  respondent  was  ordered  to  make  such  permanent  improvements  as 
might  be  necessary  to  the  maintenance  of  an  adequate  electric  lighting  and 
power  service  in  the  Town  of  Guilford ;  to  maintain  an  established  standard 
of  service  free  from  fluctuations  and  interruptions;  to  eliminate  all  avoidable 
dangerous  conditions  upon  its  transmission  lines ;  and  to  relocate,  or  secure 
and  insulate  wires  likely  to  come  into  contact  with  trees,  polo,  wires  or 
other  objects.* 

FINDING. 

This  petition,  brought  b;  ten  patroDB  of  The  Housatonic 
Power  Company,  alleging  that  the  electric  lighting  service 
rendered  by  such  Company  in  the  Town  of  Guilford  is  un- 
satisfactory and  that  the  charges  are  exorbitant,  was  assigned 
for  a  hearing  at  the  Town  Hall,  in  the  Town  of  Guilford,  on 

■Editor's  headnote. 


DigiLizedbyGoOJ^lc 


Toesdaj,  Marcli  13,  1913,  at  12:30  o'clock  p.  m.,  of  whicli 
due  and  legal  notice  was  given  to  all  x>arties  in  interest  and 
at  which  time  and  place  the  petitioners  and  the  respondent 
company  appeared  with  their  witnesses  and  counsel  and  were 
folly  heard. 

The  Hoosatonic  Power  Company  owns  and  operatea,  as 
part  of  itfi  properties,  an  electric  lighting  plant  in  the  Towns 
of  Branford  and  Guilford  designated  by  said  Company  as 
the  Branford  Division,  and  which  plant  was  formerly  owned 
and  operated  by  The  Branford  Lighting  and  Water  Company. 
In  the  annual  report  of  The  Houaatonic  Power  Company, 
on  file  in  the  office  of  the  Commission,  there  is  no  divlfiion 
or  separation  showing  the  value  of  plant  and  cost  of  opera- 
tion or  income  received  for  the  Branford  Division. 

The  petitioners  presented  a  number  of  witne^ies,  patrons 
of  the  respondent  Company,  who  testified  as  to  the  character 
of  service  rendered,  claiming  that  by  reason  of  low  voltage, 
leakage,  insufficient  power  and  other  plant  and  maintenance 
defects,  the  electric  lights  were  dim,  at  times  flickering  or 
flashing,  and  that  frequently  there  were  no  lights ;  that  the 
Company  failed  and  neglected,  because  of  inadequate  plant 
and  equipment,  to  supply  current  for  moderate  power  pur- 
poses on  request,  and  that  the  rates  charged  were  unreason- 
able for  the  character  of  the  service  rendered. 

Subsequent  to  the  date  of  bearing,  the  Commission  had  a 
careful  inspection  made  of  the  plant  and  equipment  of  the 
respondent  Company,  including  a  voltage  test  of  a  number 
of  services. 

From  the  facts  obtained  in  connection  with  this  petition, 
the  Commiffiion  is  of  opinion  and  finds  that  the  service 
rendered  by  the  said  Company  in  the  Town  of  Guilford  is 
inadequate  and  unsatisfactory,  and  is  also  of  opinion  that 
the  rates  charged  for  the  character  of  the  service  rendered 
at  the  time  of  the  hearing,  were  excessive,  but  does  not  find 
from  the  facts  that  the  rates  prescribed  by  the  Company  are 
or  necesssarily  would  be  exorbitant  for  proper  service.  The 
Commission  is  inclined  to  make  no  order  pertaining  to  rates 
at  this  time,  believing  that  the  Company  should  first  supply 
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of  rates  ma^  later  be  considered,  if  Qecessary,  on  the  basis 
of  such  proper  service. 

From  the  evidence  submitted  and  from  the  inspection  made 
of  the  plant  and  equipment,  we  find  the  following  facts : 

With  the  exception  of  occasional  instances  of  recent  con- 
stmction,  the  lines  are.  very  old  and  apparently  indifferently 
maintained.  Both  poles  and  wires  in  most  instances  indicate 
the  need  of  replacement  and  general  reconstruction  in  accord- 
ance with  modern  methods.  Many  of  the  poles  are  rather 
frail  for  substantial  serrice  and  show  the  unmistakable  effect 
of  long  usage.  The  insulation  on  the  wires,  or  rather  the  pre- 
vailing absence  of  it  being  the  rule,  indicates  their  age  or 
overloading — probably  both.  Instances  of  vires,  bare  or 
nearly  so,  passing  through  trees,  supported  by  insulators  of 
questionable  insulating  value,  attached  to  limbs,  frequently 
appear,  and  suggest  the  liability  of  tree  grounds  and  swaying 
contracts,  which,  in  accumulation,  would  account  for  con- 
siderable leakage  or  lose  of  electrical  energy  during  damp 
weather,  rain  and  wind  storms,  particularly  in  consideration 
of  the  primary  electrical  transmission  thus  provided  for  at 
the  stated  potential  of  2,300  volts. 

Such  line  conditions  are  improper  and  may  be  considered 
as  contributory,  not  only  to  the  unsatisfactory  service  com- 
plained of,  but  to  a  considerable  loss  to  the  company  supply- 
ing service.  Aside  from  this,  public  safety  may  be  thus 
rendered  insecure,  inasmuch  as  dangerous  stray  electrical 
currents,  by  reason  of  such  contacts,  are  likely  to  be  trans- 
mitted to  telephone  wires,  and  to  low  potential  lighting  or 
power  wires  or  other  objects. 

The  regular  lighting  service  potential  for  Guilford  is  115 
volts.  On  April  3rd,  1913,  the  Commission  had  voltage  tests 
made  after  dark  of  the  commercial  lighting  service  in  eight 
different  places  in  the  more  thickly  settled  section  of  Guil- 
ford. These  readings  covered  a  period  of  an  hour  and  five 
minutes  and  showed  a  efficiency,  from  the  standard  voltage 
of  115,  ranging  from  a  minimum  loss  of  three  volts  at  the 
highest  reading  of  112  volts,  to  a  maximiifii  loss'  of  seven 
volts  at  the  lowest  reading  of  108  volts.  TheSe  deficiencies, 
however,  were  not  readily  noticeable  in  the  light  value  of 
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Tungsten  lamps,  bat  the  voltage  at  the  time  these  tests  were 
made  may  have  differed  from  the  low  voltage  complained 
of  at  and  prior  to  the  date  of  the  hearing. 

The  foregoing  improper  conditions  indicate  that  they  may 
be  dne  to  any  one,  or  a  combination  of  all  the  following 
cansea: 

1.  Insufficient  generating  capacity  at  the  power  bouse  dur- 
ing heavy  demands  on  the  service. 

2.  Transmission  lines  inadequate  to  deliver  sufficient  elec- 
trical energy  to  properly  serve  the  maximum  requirements 
of  Guilford,  in  consideration  of  the  small  conductors  used 
and  the  considerable  distance  of  the  section  of  heavy  lighting 
in  Guilford  from  the  power  house  in  Brauford,  also  taking 
into  account  the  comparatively  low  prlouiry  potential  for 
such  distance  with  the  bulk  of  the  load  largely  near  the  far 
end. 

3.  Leakages  by  contact  of  the  transmission  lines  with  trees 
and  other  objects,  whereby  a  portion  of  the  electrical  energy 
is  lost  en  route  by  reason  of  inadequate  insulation  and  faulty 
construction. 

4.  InsufBcient  transformer  capacity  at  points  of  transfor- 
mation from  primary  to  secondary  distribution. 

6.  The  attachment  of  motor  service  of  fluctuating  and  in- 
termittent demand  and  such  sudden,  heavy  and  varying  re- 
quirements as  moving  picture  apparatus,  to  secondary  lines 
not  originally  calculated  for  such  use. 

Based  upon  the  foregoing  facts,  the  Commission  determines 
that  it  is  equitable  in  the  premises  to  pass,  and  does  hereby 
pass  the  following  order: 

OBDEE. 

Fibst:  The  Hbnsatonic  Power  Company  is  hereby  ordered, 
required,  and  directed,  on  or  before  the  first  day  of  Septem- 
ber, 1913,  to  make  and  put  into  operation  for  regular  service, 
permanent  improvements  to  its  electrical  generating,  trans- 
mission, transformation  and  distributing  equipment,  as  may 
be  found  necessary  to  supply  and  maintain  an  adequate  and 
reliable  electric  lighting  and  power  service  for  the  inhabitants 
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of  the  Town  of  Guilford,  at  an  established  standard  of  secoDd- 
ar;  or  bouse  service  voltage — to  be  decided  upon  by  said  Com- 
pany and  made  known  b;  it  to  all  of  its  patrons  and  thereafter 
adhered  to — of  such  uniformitj  under  all  regular  operating 
conditions,  as  shall  yield  the  full  ratio  of  candle  power  or 
capacity  of  lamps  and  other  electrical  devices  suitable  to  and 
intended  for  such  voltage,  and  that  snch  voltage  and  service 
shall  be  kept  as  free  from  all  variations,  fiuctnations  and  in- 
terruptions as  may  be  avoided  by  said  Company  through  the 
medium  of  proper  equipment,  maintenance  and  operation 
of  its  plant 

Second:  Tbe  Housatonic  Power  Company  is  hereby 
ordered,  required  and  directed  on  or  before  the  first  day  of 
September,  1913,  to  permanently  eliminate  all  avoidable  dan- 
gerous conditions  relating  to  its  electrical  transmission  lines 
now  existing  in  and  upon  the  public  highways  and  public 
property  in  said  Branford  Division,  which  in  any  way  may 
jeopardize,  or  are  liable  to  jeopardize  public  safety. 

Wherever  any  of  its  wires  in  said  Branford  Division  are 
so  located  as  to  be,  or  likely  to  come  in  contact  with,  trees, 
branches,  poles  or  other  wires  or  objects  whereby  tbe  safety 
of  life  or  property  is  endangered,  and  by  which  good  elec- 
trical service  is  menaced,  that  all  said  vrires  be  removed 
and  properly  relocated  wherever  practical.  In  instances 
where  such  removal  is  not  practical  said  wires  must  be  per- 
manently secured  and  held  away  from  all  trees,  branches, 
poles  and  other  objects,  including  all  electrical  lines  and  con- 
ductors not  intended  to  receive  the  electricity  conveyed  by 
said  wires,  by  means  of  substantial  holding  devices,  which 
will  also  thoroughly  insulate  said  wires  against  any  leakage 
of  electricity  from  same  to  said  trees,  branches,  poles  or  other 
objects. 

We  hereby  determine  and  direct  that  notice  of  the  forego- 
ing decree  be  given  to  ten  signers  of  said  petition  and  to  The 
Housatonic  Power  Company  by  forwarding  to  each  by  regis- 
tered mail,  true  and  attested  copies  thereof,  on  or  before  the 
17th  day  of  April,  1913,  and  due  return  made  hereon. 

Dated  at  Hartford,  Conn.,  this  17th  day  of  April,  A.  D. 
191S. 
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Railroad  Conimismon. 

In  be  Bates  of  Macon  Railwaz  and  Light  Company. 
File  No.   10979. 

Dated  March  14,   1913. 

Filing  of  Reduced  Rates — Maximum  Rates.     [Hd-l 

The  Commisaion  has  receiTed  from  a  citizen  of  Macon  a 
printed  circular  entitled  "Special  Announcement"  by  your 
company  in  which,  effective  March  Ist,  commercial  rates 
for  light  and  power  and  residence  lighting  rates  are  given. 
The  Commission  takes  it  that  these  are  reductions  from  your 
rates  existing  prior  to  March  1st.  The  Commission  desires 
to  state  that  these  rates  have  not  been  filed  with  it  by 
your  Company  as  required  by  the  Commission's  rules.  In 
this  connection,  the  Commission  would  call  your  attention 
to  its  General  Rules  Nos.  1",  2",  3"  and  4^,  and  to  its 
General  Order  No.  14$,  the  last  making  reduced  rates  put  into 
effect  by  any  Company  the  maximum  rates  of  the  Commis- 
sion thereafter,  and  providing  that  they  cannot  thereafter 
be  exceeded  at  any  time  unless  with  the  approval  of  the 
Commission  first  obtained. 

This  letter  is  written  you  l>ecause  the  citizen  who  sent 
the  Commission  the  new  rate  announcement  desired  informa- 
tion of  the  Commission  as  to  their  permanency.^ 
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*See  11  Commission  Telephone  Cases.  15. 
tSee  II  Commission  Telephone  Cases,  16. 
tSee  II  Commission  Telephone  Cases,  12. 

SInformal  ruling  contained  in  a  letter  of  the  Commission,  daled  March 
14,  1913.  and  issued  over  the  signature  of  the  Chairman  of  the  Commission. 
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KANSAS. 

Public  Utilities  Commission. 

In  the  Mattbb  of  the  Application  of  thb  El-bcteic 
Plasteb  Company  and  of  Mbssbs.  Hunteb^  Ham  and 
Btbong  fob  Pebmission  to  Sell,  and  of  the  Marshall 
County  Poweb  and  Light  Coupany  foe  Permission  to 
Buy  Cbbtain  Pbopebties. 

Docket  No.  577. 
Btcidtd  April  10,  1913. 

Application  Denied  for  Lack  of  Jurisdiction.     (£d.] 

Appbabanobs: 
J.  G.  Strong  for  applicants. 
W,  W.  Redmond  for  Ci^  of  Blue  Bapids. 
J.  M.  Stark  for  Jesse  Aitell.  (Creditor.) 

OBDBB. 

Now  on  this  lOth  day  of  April,  1913,  the  above  entitled 
matter  comes  on  to  be  heard  at  the  offices  of  the  Commission 
in  the  City  of  Topeka,  and  the  Commission  after  hearing  i.he 
evidence  does  find  that  the  Marshall  County  Power  and 
Light  Company  is  now  operating  an  electric  light  plant, 
situated  wholly  within  the  city  of  Blue  Bapids,  in  Marshall 
County,  Kansas,  and  the  same  is  at  this  time  operated  prin- 
cipally for  the  benefit  of  snch  city  and  its  people*,  and  does 
further  find  that  the  said  Commission  does  not  have  control 
over  the  said  electric  light  plant,  as  now  operated. 

•Cf.  City  of  Kinsley  vs.  The  Kinsley  Automatjc  Telephone  Cotnpaar. 
decided  February  2?,  1912,  printed  in  Commission  Leaflet  No.  3,   at  page  3. 

—Ed. 
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/(  is  therefore  by  the  Commission  ordered,  That  the  appli- 
cation of  the  said  Marshall  County  Power  and  Light  Com- 
pany be  dismissed  for  the  reason  that  the  said  Commission 
does  not  have  control  over  the  said  light  plant,  to  which 
order  of  the  Commission  the  City  of  Blue  Bapids  duly 
excepts,  and  to  which  order  of  the  Commission  the  said  Mar- 
shall County  Power  and  Light  Company  duly  excepts. 
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MARYLAND. 

PubHc  Service  Commisuon. 

In  the  Mattbb  of  the  Complaint  op  Albbbt  M.  Qbibttn. 

BT  AL.J  vs.  NOBTHBBN  CKNTEAL  BAILWAI  OOMPANT. 

Case  Ko.  555— Order  No.  1136. 
Decided  April  7,  1913. 
Inadequate    Service — Discrimination    against    Interstate    Com- 
merce— ^Interference  with  Interstate  Commerce — ^Juris- 
diction of  Commission — Additional  Service. 

Upon  complaint  as  to  the  local  train  service  between  Baltimore  and  cer- 
tain points  north,  asking  for  changes  in  the  train  schedule,  the  CommisBion 
found  that  the  service  alTorded  was  inadequate,  but  that  to  make  all  the 
changes  proposed  would  disarrange  the  existing  schedules  to  an  extent 
which  the  local  traffic  would  not  justify.  It  appeared,  among  other  things, 
that  it  was  the  practice  to  side-track  local  train  No.  200,  for  the  purpose 
of  allowing  certain  interstate  trains  to  pass,  whenever  the  latter  trains  were 
late.  The  Company  contended  that  inasmuch  as  these  were  interstate  trains, 
the  Commission  could  not  interfere  with  the  Company's  management  of 
them  or  curtail  its  right  to  give  them  the  preference  over  local  traffic 

Held:  That  the  published  train  schedule  is  a  contract  with  the  public, 
and  the  fact  that  a  through  train  Js  late  does  not  give  its  passengers  a 
right  to  consume  the  time  assigned  to  a  local  train  and  to  subject  the  local 
passengers  to  inconvenience  and  delay  for  causes  for  which  the  local  train 
is  in  no  manner  responsible. 

That  a  train  on  time  is  entitled  to  precedence  over  a  train  that  is  delayed, 
and  the  fact  thai  the  delayed  train  is  an  interstate  train  does  not  alter  the 
relative  rights  of  passengers;  and  that  the  Company's  practice  in  side- 
tracking train  No.  200  is  a  discrimination  in  favor  of  interstate  passengers 
which  violates  every  canon  of  justice  and  is  without  warrant  in  law ; 

That  an  order  of  a  state  commission  directing  a  railroad  company  to 
operate  its  local  trains  on  schedule  time  is  a  proper  exercise  of  its  power  and 
is  not  a  regulation  of  interstate  business,  although  it  may  incidentally  result 
in  somewhat  prolonging  the  delay  of  an  interstate  train. 

Ordered,  among  other  things,  That  the  Northern  Central  Railway  Com- 
pany cease  from  detaining  train  No.  200  in  order  to  give  the  right  of  way 
to  through  or  interstate  trains  which  have  been  delayed  at  points  beyond  the 
point  of  origin  of  train  No.  200;  and  that  this  provision  shall  apply  gen- 
erally to  local  trains  operated  by  the  Company.* 

•Editor's  headnote. 
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LaibDj  Chairfnan: 

This  ia  a  petition  signed  by  sixty>8ix  persons  residing 
along  the  road  of  the  Northern  Central  Railway  Company 
at  points  between  CockeysTille  and  Parkton,  "dependent  on 
the  trains  of  the  said  Railway  Company  for  transportation 
to  their  places  of  business,"  praying  for  better  train  service. 
The  stations  interested  in  the  petition,  oonnting  from  Balti- 
more northward,  are  Ashland,  Phceniz,  Sparks,  Glencoe, 
Corbett,  Monkton,  Blue  Mont,  White  Hall,  Graystone  and 
Parkton. 

The  petition  alleges  that  "to  make  the  service  what  it 
should  be  would  necessitate  the  said  Railroad  Company 
making  Parkton  the  terminus  for  all  local  trains  instead 
of  Cockeysrille,  bat  if  they  have  good  reasons  for  refusing 
to  do  that,  we  ask  that  they  be  compelled  to  make  the 
following  changes  in  their  schedule: 

1.  Start  train  No.  100  from  Parkton,  arriving  at  Calvert 
Station  at  6.45  a.  m. 

2.  Start  train  No.  104  from  Parkton,  arriving  at  Calvert 
Btfition  at  7.45  a.  m. 

3.  Make  the  "Milk  Train"  No.  200  Express  from  Cockeys- 
ville  to  Baltimore,  putting  off  at '  Cockeysville  passengers 
for  intermediate  points. 

4.  Make  train  No.  205  Express  to  Cockeysville  and  then 
local  to  Parkton. 

5.  Add  one  additional  accommodation  train  to  Parkton, 
leaving  Baltimore  about  9.30  p.  m.  and  return. 

The  Company  alleges  in  its  answer:  "That  the  changes 
in  its  train  service  between  the  city  of  Baltimore  and 
Parkton  asked  for  by  the  complainants  are  of  such  a 
character  that  they  could  not  be  made  without  such  inter- 
ference with  passenger  service  on  its  lines,  both  through 
and  local,  as  would  cripple  that  service  and  do  great  injus- 
tice not  only  to  its  through  traffic  but  to  its  local  traffic 
to  stations  other  than  those  between  Cockeysville  and 
Parkton,  referred  to  in  the  complaint  aforesaid,  besides  in- 
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aervice,  whicli  would  not  be  justified  by  any  possible  return 
from  the  service  demanded." 

A  hearing  was  held  March  13th,  1913,  and  from  the  evi- 
dence it  was  made  quite  clear  that  to  grant  all  that  was 
asked  for  would  dislocate  the  existing  schedule  of  passenger 
and  freight  traffic  to  an  extent  which  the  local  traffic  from 
points  between  Parkton  and  CockeysTille  would  not  justify, 
but  it  was  also  quite  clear  that  the  present  accommodation 
is  inadequate.  The  morning  service  from  Cockejsville  has 
trains  No.  100  at  6.00,  due  at  Calvert  Station  at  6.45;  No. 
104  at  7.10,  due  at  7.50;  No.  200  at  7.38,  due  at  8.20;  No. 
70  at  8.04,  due  at  8.45,  and  No.  108  at  9.00,  due  at  9.40. 
From  Parkton  the  present  service  is  train  No.  200  at  6.50, 
due  at  8.20,  and  No.  70  at  7.31,  due  at  8.45.  The  evidence 
establishes  the  fact  that  there  are  a  member  of  persons 
residing  in  the  Cockeysville-Parkton  section  who  are 
engaged  in  business  in  Baltimore  who  need  an  earlier  train 
than  No.  200,  that  reaches  the  city  at  8.20,  and  that  even 
those  who  might  be  accommodated  by  this  train  are 
'  seriously  inconvenienced  by  the  further  fact  that  No.  200 
is  rarely  on  time  because  it  is  side-tracked  to  let  through 
trains  No.  38  and  No.  60  pass  when  those  trains  are  behind 
time. 

The  Commission,  after  careful  consideration,  is  of  the 
opinion  that  to  grant  all  of  the  changes  asked  for  would 
disairrange  the  present  schedules  to  an  extent  that  the 
traffic  on  the  Cockeysville-Parkton  section  of  the  road  would 
not  justify,  and  in  detail  found  as  follows: 

1.  That  it  is  practicable  to  start  train  No.  100  at  Parkton 
at  about  5.30  a.  m.,  instead  of  at  Cockeysville  at  6.00  a.  m., 
its  time  of  arrival  at  Calvert  Station  to  be  6.45  as  at  present. 

2.  That  it  is  impracticable  to  start  No.  104  at  Parkton 
and  maintain  its  present  time  of  arrival  at  Oalvert  Station, 
because  it  would  seriously  interfere  with  the  operation  of 
through  train  No.  60,  and  either  delay  that  train  or  furnish 
irregular  and  unsatisfactory  service  on  No.  104,  itself. 

3.  That  train  No.  200— the  "Milk  Train" — should  be  run 
on  its  schedule  time  and  should  not  be  side-tracked  to  let 
No.  38  and  No.  60  pass  when  those  trains  are  late.    This 
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matter  is  deferred,  for  discassion,  in  a  subseqaeat  part  of 
this  opinion. 

4.  Tbat  it  is  impracticable  to  make  train  No.  205,  leaving 
Calvert  Station  at  5.10  p.  m.,  an  express  to  Cockeysrille 
and  then  local  to  Parkton.  This  train  has  been  operated 
for  a  great  many  jears  and  is  used  inore  than  any  other 
train  on  the  road.  The  bulk  of  the  traffic  on  it  is  between 
Baltimore-  and  Gockeysville,  and  in  our  judgment  it  should 
not  be  disturbed  except  for  imperative  reasons.  To  comply 
with  the  petition  would  require  the  operation  of  an  extra 
local  train  to  accommodate  the  Baltimore-Cockeysrille 
traffic  at  this  hour,  and  while  such  a  train  might  follow 
No.  205  at  a  short  interval  of  time  and  not  seriously  delay 
the  time  of  arrival  at  destination,  it  would  involve  crowd- 
ing the  road  and  the  expense  of  extra  service  to  a  degree 
which,  as  at  present  advised,  we  do  not  think  the  Cockeys- 
ville-Parkton  traffic  would  justify. 

5.  That  the  present  night  service  to  Parkton  is  inade- 
quate, being  composed  of  train  No.  207,  leaving  Calvert 
Station  at  7.20  p.  m.,  and  train  No.  3,  leaving  at  11.54  p.  m. 
There  are  a  number  of  persons  who  are  detained  in  Balti- 
more by  busiDess  and  social  engagements  beyond  the  tbne 
of  departnre  of  No.  207,  and  No.  3  does  not  arrive  at  Park- 
ton  until  12.49  a.  m.  At  present  there  is  a  train  No.  121, 
which  leaves  Calvert  Station  at  10.30  and  runs  as  far  as 
Gockeysville.  The  Commission  found  it  practicable  to 
extend  the  run  of  this  train  to  Parkton,  with  a  possible 
change  of  its  time  of  departure  to  an  earlier  hour. 

After  the  Commission  had  reached  these  conclusions  the 
Company  made  the  following  offer  through  its  solicitor: 

The  Northern  Central  Railway  Company  respectfully 
shows: 

1.  That  since  the  above-mentioned  complaint  was  filed, 
this  Company's  officers  have  endeavored  to  work  out  a  plan 
that  would  give  additional  accommodation  to  travelers  to 
and  from  Baltimore  city  using  stations  between  Parkton 
and  Gockeysville,  with  due  regard  to  local  travel  at 
Gockeyoville  and  points  south,  and  to  the  through  travel 
over  the  Company's  lines  and  its  freight  traffic. 
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2.  That  the  only  changes  it  has  found  are  practicable 
are  as  follows,  viz: 

I.  Southward — Start  train  No.  100  from  Parkton  {instead 
of  from  Oockeysville)  at  5.30  a.  m.,  stopping  at  points  be- 
tween Parkton  and  Cockeyaville  and  running  from  Cftckeys- 
Tille  to  Baltimore  on  its  present  schedule,  reaching  CaWert 
Station  at  6.45  a.  m. 

II.  Bun  train  No.  121  (which  now  ends  its  rnn  at  Oockeys- 
TiUe)  to  Parkton,  leaving  Baltimore  at  about  10.00  p.  m. 
and  reaching  Parkton  at  about  11.30  p.  m.,  stopping  at 
stations  between  Cockejsville  and  Parkton. 

HI.  Such  changes  to  be  made  at  the  time  of  the  general 
spring  change  of  schedule  toward  the  latter  part  of  May 
in  order  to  avoid  the  great  expense  of  issuance  of  new  time 
tables  in  the  short  interval,  and  the  difflcutties  attending 
a  mere  partial  readjustment  of  train  service  during  said 
intervaL 

3.  That  this  Company  accordingly  now  undertake  by 
way  of  satisfaction  of  the  said  complaint  to  make  the 
changes  in  the  last  paragraph  mentioned  at  the  time  therein 
set  forth. 

4.  That  these  are  the  only  changes  that  this  Company 
can  make  in  the  premises  with  a  due  regard  to  its  duties 
as  a  common  carrier  toward  its  passengers  generally,  both 
through  and  local,  and  its  shippers,  through  and  local. 

Whbbbttpon  this  Company  prays  this  Honorable  Com- 
mission to  accept  its  said  undertaking  herein  as  a  satisfac- 
tion of  said  complaint,  and  accordingly  to  dismiss  the  said 
complaint. 

Inasmuch  as  this  offer  as  to  trains  Kos.  100  and  101  is 
in  accord  with  the  Commission's  findings  and  is  also 
acceptable  to  the  coiliplainants,  we  have  no  hesitation  in 
approving  it.  It  is  not  quite  clear,  however,  whether  these 
changes  are  to  be  made  only  upon  the  condition  that  no 
further  obligation  is  to  he  imposed  upon  the  Company  in 
relation  to  the  operation  of  its  trains.  We  infer  that  this 
is  what  the  Company  means,  and  in  view  of  the  insistence 
of  the  Complainants  that  train  No.  200  i>e  run  upon  its 
schedule  time  and  the  Commission's  finding  that  this  should 
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be  done,  we  are  aawillmg  to  accept  the  Company's  offer 
if  it  is  intended  thereby  to  leave  the  present  irregular  serv- 
ice of  that  train  aa  a  permissible  practice  of  operation,  and 
thus  tacitly  to  acquiesce  in  a  condition  that  ought  not  to 
conlinae  and  to  appear  to  concur  in  the  Company's  view 
that  interstate  trains  are  entitled  as  a  matter  of  right  or 
of  law  to  a  preference  over  local  trains. 

We,  therefore,  recar  to  train  No.  200,  generally  known 
as  the  "Milk  Train."  It  ib  obvious  that  while  the  opera- 
tion of  No.  100  from  Parkton  instead  of  from  Cockeyflville 
will  afford  substantial  relief  to  those  patrons  of  the  road 
who  are  under  the  necessity  of  reaching  the  city  at  an  early 
hour,  it  does  not  afford  relief  to  those  patrons  whose  busi- 
ness does  not  require  them  to  be  in  their  offices  so  early  and 
who  would  be  amply  accommodated  if  No.  200  were  run 
npon  its  schedule  time.  The  fact  that  a  train  scheduled 
to  arrive  at  a  definite  hour  and,  in  addition  to  its  passen- 
gers, cariying  a  commodity  of  prime  necessity  to  a  great 
'  city  is  -rarely  on  time  presents  a  condition  that  ought  to 
be  corrected  if  it  is  possible  to  do  so. 

As  briefly  stated  above,  the  cause  of  its  delay  is  the  de- 
tention north  of  Parkton  of  trains  No.  38  and  No,  60,  No. 
200  being  held  at  Parkton  or  side-tracked  on  its  way  to 
the  city  to  let  them  pass.  The  intimation  was  thrown  out 
at  the  hearing  that  as  these  were  interatate  trains  this  Com- 
mission had  no  control  over  them  and  could  not  interfere 
with  the  Company's  management  of  them  or  curtail  its  right 
to  give  them  the  preference  over  local  traffic. 

This  Commission  is  not  prepared  to  concede  that  this 
positioD  la  sound.  It  is  freely  admitted  that  an  order  of 
this  Commission  the  necessary  and  inevitable  effect  of 
which  would  be  to  interfere  with  the  operation  of  an  inter- 
state train  on  its  published  schedule  time,  where  the 
present  facilities  for  local  traffic  are  otherwise  adequate, 
would  be  an  assumption  of  power  which  it  does  not  possess, 
but  that  an  interstate  train  which,  for  causes  beyond  the 
control  of  the  local  road  and  with  which  the  conditions  of 
local  traffic  bad  nothing  to  do,  is  delayed  behind  the  time 
allotted  to  it  on  the  published  schedule  is  entitled  to  take 
the  time  allotted  to  local  trains    dislocate  the  local  traffic 


and  seriously  interfere  with  the  convenience  and  business 
of  local  patrons  of  the  road  is  a  proposition  fraught  with 
80  mnch  injustice  and  discrimination  that  we  feel  called 
upon  to  combat  it 

The  position  of  this  Commission  is  that  the  train  schedule 
published  bj  the  Railway  Company  is  the  contract  which 
the  Company  makes  with  the  public  to  place  them  at  destina- 
tion at  a  given  time.  The  schedule  is  arranged  to  provide 
for  tiirough  traffic  and  local  traffic,  and  if  the  proper  and 
necessary  running  time  of  the  respective  kinds  of  traffic  is 
maintained,  there  is  no  interference  with  either.  The  time 
allotted  to  a  particular  train  belongs  to  it  to  the  exclusion 
of  all  others,  and  the  passengers  on  that  train  are  entitled 
to  be  carried  to  their  destination  upon  the  schedule 
time.  The  fact  that  a  through  train  is  late  does  not  give 
its  passengers  a  right  to  consume  the  time  assigned  to  a 
local  train  and  subject  the  passengers  on  the  latter  to  the 
inconvenience  and  loss  of  delay  for  causes  for  which  the  local 
train  is  in  no  manner  responsible. 

In  the  present  case,  as  the  evidence  shows,  local  train  Ho. 
200  is  held  back  or  side-tracked  to  allow  No.  38  and  No. 
60  to  make  up  time  tiiat  was  lost  in  territory  beyond  the 
Baltimore  Division,  or  at  least  beyond  the  point  of  origin 
of  No.  200.  In  our  judgment,  when  this  condition  exists 
No.  38  and  No.  60  have  lost  their  right  to  occupy  the  track 
between  Parkton  and  Baltimore  during  the  time  when  the 
track  has  been  assigned  to  the  local  train.  In  other  words, 
the  train  on  time  and  at  its  proper  place  is  entitled  to  prec- 
edence over  a  train  that  is  delayed  and  out  of  place.  The 
fact  that  the  delayed  train  is  an  interstate  train  does  not 
alter  the  relative  rights  of  passengers.  The  two  classes  of 
passengers — interstate  and  local — have  the  same  rights  to 
the  facilities  of  the  Company  and  together  constitute  the 
pulic  to  be  served.  The  service  is  given  in  accordance  with 
rules  and  schedules  which  are  intended  to  treat  all  alike, 
without  discrimination.  To  say  that  "A,"  on  an  interstate 
train  delayed  by  accident  at  some  remote  point,  has  the  right 
to  displace  "B,"  on  a  local  train,  who  is  where,  according 
to  the  Company's  schedule,  he  is  entitled  to  be,  seems  to.  ns 
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to  establish  a  practice  of  discrimination  in  favor  of  inter- 
state passengers  which  violates  everj  canon  of  justice  and 
is  without  warrant  in  law.  The  Compan;  must  adhere  to 
its  time  table  to  the  utmost  extent  possible.  If  an  interstate 
train  is  delayed,  it  becomes  impossible  to  run  it  according 
to  the  time  table.  But  other  trains  can  be  run  on  time 
and  to  the  extent  that  this  can  be  done  it  Hhould  be  done. 
An  order  of  a.  State  Commission  directing  a  railroad  company 
to  operate  its  local  trains  on  schedule  time  would  be  a  proper 
exercise  of  power.  It  would  not  be  a  regulation  of  inter- 
state commerce,  although  its  effect  might  be  to  somewhat 
prolong  the  delay  of  an  interstate  train,  because  such  effect 
would  be  incidental  and  accidental,  the  real  cause  of  which 
originated  at  remote  points  upon  connecting  lines. 

This  position  is  fully  sustained,  we  think,  by  decisions  of 
the  Supreme  Court  of  the  United  States  upon  kindred  issues. 

In  Lake  Shore  &  M.  S.  By.  Co.  vs.  State  of  Ohio,  173  U. 
S.,  285;  19  S.  C,  iU,  a  statute  of  the  State  of  Ohio  required 
railroads  to  cause  three,  each  way,  of  its  regular  trains  car- 
rying passengers,  if  so  many  are  run  daily,  Sundays  ex- 
cepted, to  stop  at  a  station,  city  or  village  containing  over 
three  thousand  inhabitants.  In  some  cases  the  trains  af- 
fected by  the  law  were  interstate  trains  and  the  Company 
resisted  its  enforcement  upon  the  ground  that  it  attempted 
to  regulate  commerce  between  the  States.  The  Supreme 
Court,  however,  held  otherwise  and  sustained  the  law  as  a 
proper  exercise  of  police  power  by  the  State.  The  opinion 
of  Mr.  Justice  Harlan  cites  a  number  of  cases  which  we  do 
not  think  it  necessary  to  review.  After  quoting  from  Cooley, 
Const.  Lim.  (6th  Ed.)  p.  715,  as  follows — 

"It  cannot  be  doubted  that  there  is  ample  power  in  the 
legislative  department  of  the  State  to  adopt  all  necessary 
legislation  for  the  purpose  of  enforcing  the  obligations  of 
railway  companies  as  carriers  of  persons  and  goods  to  ac- 
commodate the  public  impartially,  and  to  make  every  rea- 
sonable provision  for  carrying  with  safety  and  expedition" — 
Judge  Harlan  says:  "It  is  not  contended  that  the  statute 
in  question  is  repugnant  to  the  Constitution  of  the  United 
States  when  applied  to  railroad  trains  canying  passepgers 
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between  points  witliin  tlie  State  of  Ohio.  But  the  conten- 
tioD  is  that  to  require  railroad  companies,  even  those  or- 
ganized under  the  laws  of  Ohio,  to  stop  their  tralnji  or  any 
of  them  carrying  interstate  passengers  at  a  particular  place 
or  places  in  the  Htate  for  a  reasonable  time  bo  directly  affects 
commerce  among  the  States  as  to  bring  the  statute,  whether 
Congress  has  acted  or  not,  on  the  same  subject,  into  con- 
Iliet  with  the  grant  in  the  Oonstitntion  of  power  to  regulate 
such  commerce.  That  such  a  regulation  may  be  in  itself 
reasonable,  and  may  promote  the  public  convenience  or 
subserve,  the  general  welfare,  is,  according  to  the  argument 
made  before  us,  of  no  consequence  whatever;  for  it  is  said 
a  State  regulation,  which  to  any  extent  or  for  a  limited 
time  only  interrupts  the  absolute,  continuous  freedom  of 
interstate  commerce  is  forbidden  by  the  Constitution,  al- 
though Congress  has  not  legislated  upon  the  particular  sub* 
ject  covered  by  the  State  enactment.  If  these  broad  propo- 
sitions are  approved,  it  will  be  difficult  to  sustain  the 
numerous  judgments  of  this  Court  upholding  local  r^ola- 
tions  which  in  some  degree  or  only  incidentally  affected 
commerce  among  the  States,  but  which  were  adjudged  not 
to  be  in  themselves  regulations  of  interstate  commerce,  but 
within  the  police  powers  of  the  States  and  to  be  respected 
so  long  as  Congress  did  not  itself  cover  the  subject  by  legis- 
lation. Cooley  vs.  Board,  12  Howard,  299,  320;  Sherlock 
vs.  Ailing,  93  U.  S.,  99,  104;  Morgan's  Louisiana  &  T.  B.  R. 
&  S.  8.  Co.  vs.  Louisiana  Board  of  Health,  118  U.  S.,  455, 
463,  6  Sup.  Ct,  1114;  Smith  vs.  Alabama,  124  U.  S.,  465, 
8  Sup.  Ct.,  564;  Nashville  C.  &  St  L.  Ry.  Co.  vs.  Alabama, 
126  U.  S.,  96,  100,  9  Sup.  Ct,  28;  Hennington  vs.  Geoi^a, 
above  cited;  Railway  Co.  vs.  Haber,  above  cited;  and  New 
York,  N.  H.  &  H.  R.  Co.  vs.  New  York,  165  U.  S.,  628,  631, 
632,  17  Sup.  Ct.,  418,  were  all  cases  involving  State  regnla- 
tioDS  more  or  less  affecting  interstate  or  foreign  commerce, 
but  which  were  sustained  upon  the  ground  that  they  were 
not  directed  against  nor  were  direct  burdens  upon  inter- 
state or  foreign  commerce,  and  having  been  enacted  only 
to  protect  the  public  safety,  the  public  health,  or  the  public 
morals,  and  having  a  real,  substantial  relation  to  the  public 
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eods  intended  to  be  accompli»hed  thereby,  were  not  to  be 
deemed  abaolutely  forbidden  because  of  the  mere  grant  of 
power  to  Congress  to  regnlate  interstate  and  foreign  com- 
merce, bnt  to  be  regarded  as  only  incidentally  affecting  snch 
commerce,  and  valid  until  superseded  by  legislation  of  Con- 
gress on  tiie  same  subject." 

Mississippi  Bailroad  Commission  vs.  Illinois  Central  Bail- 
road  Company,  203  U.  S.,  335,  27  S.  0.,  90,  involved  the 
validity  of  an  order  of  the  State  Bailroad  Commission  re- 
quiring the  Company  to  stop  certain  interstate  trains  at 
Magnolia.  The  case  was  decided  in  favor  of  the  Bailroad 
Company  upon  the  ground  that  proper  and  adequate  rail- 
way passenger  facilities  were  otherwise  afforded  that  station. 
At  page  93  of  27  S.  C,  Justice  Peckham  says:  "The  main 
qoestlon  is,  as  stated  in  the  court  below,  whether  the  order 
of  the  Commission  is  valid  with  reference  to  the  Federal 
Constitution.  That  depends  upon  the  question  whether  it 
is  only  an  incidental  interference  with  interstate  commerce, 
based  upon  a  legal  exercise  of  the  police  powers  of  the  State 
for  the  purpose  of  securing  proper  and  sufficient  accommo- 
dation from  the  railroad  company  for  facilities,  for  residents 
of  the  State." 

After  citing  a  number  of  cases  he  says:  "Upon  the  prin- 
ciples decided  in  these  cases,  a  State  railroad  commission 
has  the  right,  under  a  State  statute,  so  far  as  railroads  are 
concerned,  to  compel  a  company  to  stop  its  trains  under 
the  circumstances  already  referred  to,  and  it  may  order  the 
stoppage  of  such  trains  if  the  company  does  not  otherwise 
furnish  proper  and  adequate  accommodation  to  a  particular 
locality,  and  in  such  cases  the  order  may  embrace  a  through 
interstate  train  actually  running,  and  compel  it  to 
stop  at  a  locality  named.  In  such  case,  in  the  absence  of 
Congressional  legislation  covering  the  subject,  there  is  no 
illegal  or  improper  interference  with  the  interstate  com- 
merce right.  •  •  "  The  transportation  of  passengers 
on  interstate  trains  as  rapidly  as  can  with  safety  be  done 
is  the  inexorable  demand  of  the  public  who  use  such  trains. 
Comnetition  between  great  trunk  lines  is  fierce  and  at  times 
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share  of  the  traDsportation  between  States,  both  of  pasaea- 
gers  and  freight  A  whoU;  unnecessary,  even  though  small, 
obstacle  ought  not,  in  fairness,  to  be  placed  in  the  waj  of 
an  interstate  road  which  may  be  unable  to  meet  the  compe- 
tition of  its  rivals.  We  by  no  means  intend  to  impair  the 
strength  of  the  previous  decisions  of  this  Court  on  the  sub- 
ject, nor  to  assume  that  the  interstate  transportation,  either 
of  passengers  or  freight,  is  to  be  regarded  as  overshadowing 
the  rights  of  the  residents  of  the  State  through  which  the 
railroad  passes  to  adequate  railroad  facilities.  Both  claims 
are  to  be  considered,  and  after  the  wants  of  the  residents 
within  a  State  or  locality  through  which  the  railroad  passes 
have  been  adequately  supplied,  regard  being  had  to  all  the 
facts  bearing  upon  the  subject,  they  ought  not  to  be  per- 
mitted to  demand  more  at  the  cost  of  the  ability  of  the  road 
to  successfully  compete  with  its  rivals  in  the  transportation 
of  interstate  passengers  and  freight" 

These  are  the  strongest  expressions  we  have  been  able 
to  find  to  sustain  the  contention  of  the  respondent  Com- 
pany in  respect  to  the  movement  of  its  interstate  trains. 
But  they  are  not  in  conflict  with  the  La^e  Shore  case  and 
expressly  recognize  the  equal  rights  of  local  passengers.  The 
duty  of  the  Company  to  "furnish  proper  and  adequate  ac- 
commodation to  a  particular  locality,"  which  ia  here  rec- 
ognized, is  all  that  this  Commission  insists  upon.  We  in- 
clude, as  failing  within  that  duty,  the  obligation  to  carry 
its  passengers  to  their  destination  upon  published  schedule 
time. 

The  particular  train  which  we  have  in  view,  No.  200,  has 
a  short  run  of  28.8  miles  from  Parkton  to  Baltimore, 
occupying  an  hour  and  a  half,  and  arriving  at  8.20  in  the 
morning.  For  the  majority  of  commuters,  if  the  schedule 
is  maintained,  ample  time  is  afforded  for  passengers  to  get 
from  the  station  to  tbeir  several  places  of  business.  In 
addition  to  this  it  brings  to  the  city  daily  thousands  of 
gallons  of  milk,  an  article  of  prime  necessity,  upon  which 
a  very  considerable  part  of  the  city  population  depends, 
and  the  prompt  delivery  of  which  is  a  matter  of  much  im- 
portance to  many  families.    There  is  noUiing  in  the  time 
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table,  nothing,  in  fact,  except  an  accident  to  tlie  train  it- 
eelf,  that  could  delay  it  beyond  its  schedule- time  of  arrival 
in  the  city.  The  extent  to  which  it  is  interfered  with  is 
disclosed  by  the  record  of  arrival  of  trains  Nob.  38  and  60 
from  December  1,  1912,  to  March  31,  1913,  furnished  by 
the  Company.'  During  that  period  No.  38  made  116  runs, 
and  was  on  time  33  times,  and  late  83  times,  and  No.  60 
made  121  runs,  and  was  on  time  29  times,  and  late  92  times. 
Some  of  the  delays,  it  is  true,  were  of  insignificant  dura- 
tion, but  it  is  quite  apparent  that  the  disturbance  of  No. 
200  was  so  frequent  and  so  pronounced  as  to  seriously  in- 
convenience patrons  of  the  road  to  whom  prompt  arrival  at 
their  places  of  business  was  a  matter  of  great  importance. 
Delayed  interstate  trains,  which  Mr.  Hess,  the  passenger 
trainmaster  of  the  Company,  described  as  "irregular  trains," 
should  not  be  permitted  to  displace  No.  200  to  the  injury  and 
incoDveoience  of  its  passengers. 

The  Company  recognizes  this  in  some  degree  by  provid- 
ing an  extra  train  from  Oockeysville  whenever  No.  200  is 
delayed  by  the  movement  of  No.  38  and  No.  60.  But  this 
is  probably  "unjust  and  unreasonable  discrimination" 
against  Parkton,  in  favor  of  Cockeysville  passengers  who 
would  be  otherwise  compelled  to  wait  in  a  station  until 
the  arrival  of  No.  200.  It  is  difficult  to  distinguish  be- 
tween having  to  wait  in  a  station  or  in  a  train  on  a  siding. 
The  running  of  No.  200  on  its  schedule  time  will,  at  one 
and  the  same  time,  remove  the  discrimination  now  practiced 
in  favor  of  interstate  passengers  and  passengers  from 
Cockeysville. 

An  order  should  be  passed  iu  accordance  with  this  opinion. 

ORDEB. 

This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the  par- 
ties, and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on  the 
date  hereof  filed  an  opinion  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  opinion  is  hereby  re- 
ferred to  and  made  a  part  hereof : 
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It  is,  therefore,  thia  seveutli  da;  of  April,  in  tike  year 
nineteen  hundred  and  thirteen,  by  the  Public  Service  Com- 
miesion  of  Maryland 

Ordered:  1.  That  the  Northern  Central  Bail  way  Com- 
pany start  its  train  Ko.  lOU  from  Parkton  (instead  of 
from  Cockeysrille  as  at  preseut  operated)  at  5:30  a.  m., 
stopping  at  stations  between  Parkton  and  CockeysvUle,  and 
running  from  Coekeysville  to  Baltimore  on  its  present  sched* 
ule,  reaching  Calvert  Station  at  6 :45  A.  M. 

2.  That  said  Northern  Central  Railway  Company  run  its 
train  No.  121  (which  now  ends  its  run  at  Coekeysville)  to 
Parkton,  leaving  Baltimore  at  10  p.  m.,  and  reaching  Park- 
ton  at  about  11  -M  p.  m.,  stopping  at  stations  between  Coek- 
eysville and  Packton. 

3.  That  the  foregoing  changes  in  the  operation  of  train 
No.  100  and  train  No.  121  be  put  into  effect  at  tiae  time 
of  the  general  spring  change  of  schedule  in  the  month  of 
May,  1913. 

4.  That  said  Northern  Central  Railway  Company  be  and 
it  is  hereby  required  to  operate  its  train  No.  200  from  Park- 
ton  to  Baltimore  (said  train  leaving  Parkton  at  6:50  a. 
m.,  and  scheduled  to  arrive  in  Baltimore  at  8:20  a.  m.) 
on  its  published  schedule  time,  and  said  Company  Is  further 
ordered  to  cease  and  desist  from  placing  said  train  No.  200 
on  a  side  track  or  otherwise  detaining  it  when  running  on 
its  own  schedule  time,  and  from  holding  it  back  at  point 
of  origin  in  order  to  give  the  right  of  way  to  through  or 
interstate  trains  which  have  been  delayed  at  points  beyond 
the  run  of  train  No.  200,  and  which,  by  reason  of  such  de- 
lay, can  only  be  mn  through  to  destination  by  displacing 
train  No.  200  and  depriving  it  of  the  time  allotted  to  it  by 
said  published  schedule. 

5.  That  the  rules  for  the  operation  of  train  No.  200,  con- 
tained in  paragraph  4  of  this  order,  shall  apply  generally 
to  local  trains  operated  by  said  Company. 
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pBTinoN  OF  Boston  and  Maine  Kaileoad  Company  fob  Af- 

PBOVAL  OF  AN  ISBUB  OF  BONDS.* 

Docket  No.  100. 

Decided  February  ii,  ipij. 

Authorization  of  Bonds — Purchase  of  New  Equipment. 

The  Commission  granted  this  application  of  the  Boston  and  Maine  Rail- 
road for  permission  to  issue  bonds  to  the  amount  of  $7,500,000,  especially 
approving  the  proposed  expenditure  of  $6,600,000  for  new  freight  cars  as 
being  highly  expedient  and  necessary  for  the  purpose  of  wiping  out  the 
annual  adverse  balance  for  hire  of  cquipmentt 

Affsakangbs: 

For  the  petitioner :  Edgar  J.  Rich,  General  Solicitor,  ami 
William  J.  Eobba,  Vice-President. 

KEPORT. 

The  Boston  &  Maine  Railroad  Company,  by  this  petition, 
asks  leave  to  issue  bonds  of  a  par  value  of  not  exceeding 
f  7,500,000,  bearing  interest  at  four  and  one-half  per  cent.: 
and  payable  twenty  yeara  from  January  1, 1913. 

A  bearing  was  held  at  the  office  of  the  Oommission  in 
Concord,  on  December  9,  1912, 

The  issue  is  desired  for  the  purpose  of  funding  floating 
indebtedness  incurred  for  equipment  and  for  permanent  ad- 
dition to  and  improvements  in  the  property  of  the  company, 
for  the  purchase  of  further  equipment  and  for  payment  of 
sums  to  be  expended  in  completing  said  additions  and  im- 
provements, and  for  refunding  bonds  of  the  Worcester, 
*A  supplementary  report  in  this  case  is  printed  at  page  822. — Ed. 
tEditor's  headnote.  ,  „ 
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Nashua  St  Bochester  Bailroad  Companj,  payment  ol  which 
was  aBBUmed  on  the  purchase  of  the  property  and  franchises 
of  that  company.  The  amount  required  for  these  purposes, 
as  shown  bj  schedules  filed  with  the  petition,  is  99,698,444.22, 
which  is  diminished  b;  the  value  of  property  sold  or  aban- 
doned, amounting  to  92,360,612.61,  leaving  the  sum  of  97,- 
848,831.61  required  for  the  purposes  specified. 

The  purposes  for  which  the  expenditures  have  been  made 
or  are  contemplated  are  all  proper  objects  for  an  issue  of 
bonds.  So  far  as  the  expenditures  purport  to  have  been 
made,  we  find  them  to  have  been  in  fact  made,  and  the  sums 
estimated  for  the  purposes  of  completing  additions  and  im- 
provements not  yet  completed  are  necessary  for  that  purpose. 
The  principal*  item  of  proposed  'future  expenditure  is 
96,600,000,  for  6,000  new  freight  cars.  This  expenditure 
we  regard  as  not  only  lawful  and  reasonable,  bat  in  the 
highest  degree  expedient  and  necessary.  In  our  Report  on 
an  Investigation  of  Railroad  Rates,  filed  December  1,  1912, 
at  page  208,  in  discusslQg  "Further  Possible  Economies," 
we  said: 

"Inadequate  freight  equipment  has  been  a  source  of  ~ 
expense,  and  a  rapidly  growing  one,  the  adverse  bal- 
ance against  the  Boston  &  Maine  company  for  the  hire 
of  equipment  in  1912  having  reached  a  figure  exceeding 
91)000,000,  a  sum  representing  5  per  cent  interest  on 
920,000,000  of  capital — enough  to  nearly  double  the 
present  freight  car  equipment  of  the  system.  That  some 
increase  is  needed  has  now  been  recognized  by  the  man- 
agement, as  evidenced  by  the  recent  authorization  of 
an  issue  of  over  918,000,000  of  new  securities,  a  sub- 
stantial part  of  which  it  is  announced  will  be  devoted 
to  such  purchases.  Similar  conditions  existed  on  the 
New  York,  New  Haven  &  Hartford  but  a  few  years  back, 
and  by  the  application  of  this  same  policy  the  adverse 
balance  has  been  entirely  wiped  out  and  a  credit  sub- 
stituted in  its  stead,  the  result  of  the  rentals  for  its 
cars  on  other  lines  exceeding  that  of  foreign  cars  used 
on  the  lines  of  the  New  York,  New  Haven  &  Hartford 
Railroad." 
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The  adverse  balance  has  shown  a  large  increase  in  the  first 
half  of  the  present  fiscal  year,  which  will  be  still  further 
enhanced  by  the  advance  in  the  per  diem  charge  from  thirty- 
five  cents  to  forty-five  cents,  effective  January  1,  1913.  The 
net  annual  gain  to  the  railroad  from  the  purchase  of  these 
cars,  making  due  allowance  for  interest,  depreciation  and 
repairs,  will  be  in  excess  of  |200,000.  These  considerations 
may  not  be  essential  to  our  decision  opon  this  petition,  but 
we  desire  to  record  oar  conviction  that  the  proposed  invest- 
ment is  in  the  line  of  a  wise  economy,  and  that  further  ex- 
penditures of  the  same  nature  would  not  be  justly  subject 
to  unfavorable  criticism. 

We  find  that  the  proposed  issue  of  bonds  is  reasonably 
requisite  for  the  purposes  specified  in  the  petition,  and  an 
order  will  issue  accordingly. 

Piled  February  11,  1913. 


Petition  op  Boston  and  Maine  Raileoad  Company  for  Ap- 
proval OB"  AN  Issue  of  Bonds. 

Docket  No.  100. 

Decided  March  20,  IQ13. 

Bond   Discount — Jurisdiction  of  Cominission — Minimum   Price 
of  90  per  cent.  Fixed. 

The  original  order  in  this  case  provided,  in  accordance  with  Chapter  22 
of  the  Laws  of  1903,  that  the  bonds  thereby  authorized  should  be  issued 
at  not  less  than  par.  An  act  repealing  this  chapter  having  been  passed  on 
March  19,  1913,  the  Boston  and  Maine  Railroad  asked  that  the  original  order 
be  amended  by  striking  out  the  words  "and  to  be  issued  at  not  less  than 
par",  so  as  to  authorize  the  issue  without  limitation  as  to  the  selling  price. 

Holding  that  the  repealing  act  had  not  removed  all  restrictions  upon  the 
selling  price  of  bonds  and  that  Section  2  thereof,  providing  that  bonds  shall 
be  issued  "in  accordance  with  an  order  of  the  Public  Service  Commission 
authorizing  the  same",  must  have  reference  to  the  price,  the  Commis- 
sion adopted  a  general  rule  that  "no  bond  issue  will  be  authorized  at  a 
luwer  rate  than  ninety  per  cent,  of  the  par  value,  except  for  special  cause 
shown.    *    *    •    The    minimum    named    will    be    merely    the    application 
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of  the  rule  to  the  particular  case  and  not  at  all  an  oqireuion  of  this  com- 
micsion's  judgment  u  to  a  f&ir  price  for  the  contemplated  isjue."* 

SUPPLEMBNTAEY  REPORT.f 

The  order  previously  issued  od  this  petitioo  provided  that 
the  bonds  thereby  authorized  should  -be  issued  at  not  1^ 
than  par.  This  limitation  was  imposed  in  compliance  witii 
the  provisions  of  Chapter  22  of  the  Laws  of  1903.  On  March 
19,  1913,  the  legislature  passed  and  the  governor  approved 
an  act  repealing  that  chapter. 

The  Boston  &  Maine  Railroad  now  Biake  that  the  original 
order  be  amended  bj  striking  out  the  words  "and  to  be  is- 
sued at  not  leas  than  par."  Such  an  amendment  would  leave 
the  issue  without  limitation  as  to  price.  In  our  report  upon 
the  Petition  of  the  New  England  Telephone  &  Telegraph 
Company ,4:  we  expressed  the  opinion  that  the  price  at  which 
the  bonds  were  to  be  issued  must  be  passed  upon  by  us  in 
determining  the  amount  of  bonds  "reasonably  requisite." 

This  opinion  is  strengthened  by  a  consideration  of  the 
provisions  of  Section  2  of  the  act  repealing  the  Statute  of 
1903,  which  is  as  follows: 

"Sec.  2.  No  bond  or  note  of  any  railroad  corporation 
or  public  utility,  issued  in  accordance  with  an  order 
of  the  public  service  commission  authorizing  the  same 
to  be  issued,  shall  be  held  to  be  invalid  by  reason  of 
having  been  negotiated  or  sold  by  such  railroad  cor- 
poration or  public  utility  at  less  than  par." 
By  providing  that  bonds  shall  be  issued  "in  accordance 
with  an  order  of  the  public  service  commission  authorizing 
the  same,"  the  legislature  seems  to  have  negatived  the  in- 
ference that  it  intended  to  open  the  doors  wide  for  the  is- 
suance of  bonds  without  regard  to  the  price  at  which  they 
should  be  sold.    There  must  not  merely  be  an  authorization 
of  the  issue,  but  the  issue  must  be  made  "in  accordance  with" 
the  order.    What  except  price  could  be  covered  by  the  order 
in  such  manner  that  the  issuaoce  should  be  in  accordance 
with  it,  is  difficult  to  imagine. 

*Edi tor's  headnote. 

tThe  original  report  in  this  case  is  printed  at  page  819. — Ed. 

tPrinted  in  Commission  Leaflet  No.  15,  at  page  283.— Ed       ,  -  j 
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There  might,  however,  be  great  practical  difficulties  in 
alvaya  fixing  the  precise  price  at  which  bondu  should  be 
sold,  in  view  of  the  frequent  and  often  rapid  flnctnations  in 
the  market;  and  the  firing  of  a  minimnm  below  the  fair 
market  rate  might  injarioaslj  depress  the  selling  price. 

It  has,  therefore,  seemed  desirable  to  adopt  a  general  rule 
that  no  bond  issae  will  be  authorized  at  a  lower  rate  than 
ninety  per  cent,  of  the  par  value,  except  for  special  cause 
shown.  The  order  in  the  present  case  will  be  based  upon 
that  general  rule,  and  in  this,  as  in  other  eases  in  the  future, 
the  minimum  named  will  be  merely  the  application  of  the 
mle  to  the  particular  case,  and  not  at  all  an  expression  of 
this  Commission's  judgment  as  to  a  fair  price  for  the  con- 
templated issue.  We  understand  that  the  price  at  which 
this  issue  is  to  be  sold  is  considerably  above  the  minimum 
named  in  the  order,  and  there  is  no  occasion  for  naming 
that  minimom  except  that  we  do  not  desire,  by  our  silence 
in  Uie  first  case  arising  since  the  repeal  of  the  Statute  of 
1903,  to  seem  to  assent  to  the  proposition  that  that  repeal 
has  removed  all  restrictions  upon  the  selling  price  of  the 
bonds. 

Filed  March  20,  19t3. 


PBTmoN  OF  Boston  and  Maine  Railuoad  Company  poe  Ap- 

PBOVAL  OF  AN  ISSIIB  OF  STOCK. 

Docket  No.  tOl. 

Decided  February  ii,  1913. 

Authorization  of  Stock — Acquisition  of  Stock  of  Leased  Lines — 
Capitalization  of  Premium  on  Stock — Public  Policy. 

Upon  petition  by  the  Boston  and  Maine  Railroad  for  authority  to  issue 
106,637  shares  of  common  stock  for  the  purpose  of  providing  funds  for  the 
payment  of  money  borrowed  for  the  purchase  of  capital  stock  of  Other 
railroads,  it  appeared  that  if  the  petilioner  were  to  capitalize  the  entire 
cost  to  it  of  the  stock  purchased,  hy  the  issue  of  its  own  stock  at  par,  109,691 
shares  would  be  required  to  pay  for  the  87,568  shares  purchased,  representing 
an  increased  capitalization  of  $2,212,300.00  and  that  the  106,637  shares  which 
it  was  desired  to  issue  would  represent  an  increased  capitalization  of 
|1,9064»0.00. 
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Adopting  the  reasoning  of  the  Massachusetts  Board  of  Railroad  Com- 
missioners in  granting  a  petition  for  its  approval  of  this  proposed  issue  of 
stock,  the  Commission  held  that  it  is  questionable  whether  it  is  consistent 
with  sound  public  policy  for  the  Boston  and  Maine  Railroad  to  pursue  a 
definite  course  of  acquiring  the  ownership  of  its  leased  lines  by  issuing  its 
own  stock  at  par  for  the  purpose  of  purchasing  the  stock  of  the  leased 
lines  at  prices  much  above  par,  maintained  at  their  high  level,  regardless  of 
the  actual  earning  capacity  or  physical  value  of  the  leased  lines,  by  reason 
of  the  rentals  assured  the  leased  lines  under  th^  existing  leases. 

That  the  capitalization  of  the  premium  value  of  the  capital  stock  of  the 
leased  roads  would  be  clearly  at  variance  with  public  policy  and  the  fact 
that  the  increased  capitalization  was  reached  through  the  medium  of  Boston 
and  Maine  stock  would  not  change  the  essential  character  of  the  trans- 
action so  far  as  the  public  is  concerned  since  the  burden  of  excesuve  rentals 
would  thus  be  transferred  from  the  stockholders  of  the  Boston  and  Maine 
Railroad  to  the  public; 

That  nevertheless,  as  the  stock  was  doubtless  purchased  in  the  belief  that 
its  cost  might  be  capitalized,  it  is  consistent  with  the  public  interest  to  allow 
the  capitalization  in  this  instance; 

That  the  elimination  of  the  fixed  charges  due  to  rentals  of  leased  lines, 
and  a  more  equal  distribution  of  dividends  among  all  the  stockholders  of  the 
Boston  and  Maine  system,  are  for  the  public  interest ; 

That  the  law  providing  that  stock  may  be  issued,  with  the  approval  of 
the  Commission,  for  the  purpose  of  purchasing  stock  in  Other  roads, 
intended  to  place  the  purpose  of  the  issue,  as  well  as  the  determination  of 
the  amount  expended,  under  the  supervision  of  the  Commission,  and  that 
in  the  future  the  approval  of  the  Commission  should  be  secured  in  advance, 
whenever  it  is  proposed  to  purchase  the  stock  of  other  railroads. 

The  Commission  stated  that  its  approval  did  not  constitute  a  finding  as 
to  the  value  of  the  stock  purchased  or  of  the  property  represented  thereby, 
and  would  not  be  considered  in  any  future  proceeding  concerning  the  rates 
or  value  of  the  Boston  and  Maine  Railroad  or  any  of  the  propertiea  in- 

Afpeabanobb: 

For  the  petitioner :  Edgar  J.  Rich,  General  Solicitor,  and 
William  J.  Hohls,  Vice-President. 

REPORT. 

This  ie  a  petition  by  the  Boston  &  Maine  Railroad  aHking 
for  authority  to  issue  106,637  shares  of  its  common  stock 
for  the  purpose  of  providinp  fnnds  for  the  payment  of  money 
borrowed  for  the  purchase  of  capital  stock  of  rarious  other 
railroads. 

•Editor's  headnote. 
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A  hearing  was  held  at  the  oflBee  of  the  CommiBsion  in 
Concord,  on  December  9,  1912. 

It  appears  that  since  January  1,  1910,  the  petitioner  has 
pnrcbaaed  stock  in  other  railroads  as  follows : 

SHAKES    AVEKAGEPKICE     TOTAL  COST 
FQ   5BAKK 

Worcester,   Nashua  &  Rochester  Railroad 

Co.,  February,  1910,  to  June,  1912 30.984       $153.95       $4,770,098.95 

Maine    Central    Railroad    Co..    October    1, 

1911,  to  October  1,  1912 50.449  100.06         5,047.996.00 

Boston    &    Lowell    Railroad    Corporation, 

August,    1911    2,800         220,51  617,446.41 

Concord  &  Montreal  Railroad,  April,  1912.     3,33S  160.00  533,600.00 

It  will  be  noted  that  if  the  petitioner  were  to  capitalize 
the  entire  cost  to  it  of  the  purchase  of  the  stock  in  qoestion 
by  an  issue  of  its  own  stock  at  par,  it  would  require  an 
issue  of  109,691  shares  to  pay  for  the  87,568  shares  purchased. 
This  would  represent  an  increase  in  capitalization  of  f2,- 
212,300.  The  number  of  shares  desired  to  be  now  issued, 
106,637,  will  represent  an  increase  of  |1,906,900  above  the 
amount  of  the  par  value  of  the  stock  purchased  by  the  pe- 
titioner. 

Upon  a  petition  similar  to  this,  asking  the  approval  of 
the  Board  of  Bailroad  Commissioners  of  Massachusetts  to 
this  proposed  issue  of  stock,  that  Board,  in  the  order*  ap- 
proving the  issue,  commented  upon  this  increase  of  capi- 
talization as  follows: 

"It  thus  appears  that  the  stock  of  all  of  the  said  cor- 
porations, with  the  exception  of  the  Maine  Central 
Railroad  Company,  was  purchased  at  a  price  consider- 
ably above  par.  If  the  amount  of  this  purchase  price 
is  to  be  provided  by  the  issue  of  stock  of  the  Boston 
and  Maine  Railroad  at  par,  the  result  will  he  to  in- 
crease largely  the  aggregate  outstanding  capitalization 
of  the  Boston  and  Maine  Railroad  system.  If  the  va- 
rious leased  railroad  companies  attempted  to  capitalize 
the  premium  value  of  their  own  capital  stock,  it  would 
be  clearly  at  variance  with  the  general  policy  of  the 
conuuonwealth.    The  fact  that  the  increased  capitaliKa- 
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tion  is  made  tbrough  tbe  medium  of  Boston  and  Maine 
stock  does  not  change  its  essential  character  so  far  as 
the  public  is  concerned. 

"It  is  to  be  borne  in  mind  also  that  this  transaction 
goes  farther  than  the  capitalization  of  premiums  on 
the  stock  based  upon  the  earning  capacity  of  these  leased 
lines.  Whatever  amount  of  capital  may  have  been  put 
into  these  properties,  and  whatever  their  physical  values 
may  be  at  the  present  time,  the  market  value  of  their 
stock  does  not  reflect  these  values,  or  the  present  earn- 
ing capacity  of  these  lines,  but  is  fixed  almost  solely  on 
the  basis  of  tbe  rentals  paid  by  the  Boston  and  Maine 
Railroad.  The  higher  these  rentals  are  the  higher  will  be 
the  market  value  of  the  stock  of  the  leased  lines,  no 
matter  what  may  be  the  net  financial  result  of  their 
operations. 

"As  the  market  price  of  the  shares  of  stock  of  these 
subsidiary  lines  is  not  determined  by  their  earning  ca- 
pacity or  intrinsic  values,  it  has  been  exceedingly  diffi- 
cult for  the  Board  to  apply  any  satisfactory  standard 
for  determining  the  proper  ratio  of  exchange  between 
the  stock  of  the  Boston  and  Maine  Bailroad  and  that 
of  the  subsidiary  lines.  A  careful  physical  valuation 
of  the  property  of  these  lines,  and  an  investigation  of 
the  aggregate  amounts  of  capital  contributed  by  their 
stockholders,  would  necessitate  a  long  and  unwarranted 
delay,  and  wonid  not  be  conclusive  in  regard  to  the  ques- 
tions of  policy  involved. 

"Attention  should  also  be  called  to  an  important 
phase  of  this  case.  If  an  excessive  rental  is  being  paid 
by  the  Boston  and  Maine  Bailroad  for  any  of  its  leased 
lines,  the  burden  rests,  as  it  should,  upon  the  stock- 
holders of  the  Boston  and  Maine  Bailroad;  but  if  the 
artificial  value  thus  given  to  the  stock  of  any  such  leased 
line  is. to  be  capitalized,  that  burden  is  transferred  to 
the  public.  The  rentals  heretofore  paid  to  the  Wor- 
cester, Nashua  and  Rochester  Bailroad  Company,  the 
Boston  and  Lowell  Railroad  Corporation  and  the  Con- 
cord and  Montreal  Bailroad  are  equivalent  to  about 
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three  and  Uiree-quaiters  per  cent,  upon  the  purchase 
price  paid  for  their  stock.  If  this  purchase  price  should 
be  provided  by  the  iasae  of  Btock  of  the  Boston  and 
Maine  Baiiroad  at  par,  the  public,  in  any  cases  affect- 
ing the  adjudication  of  rates,  would  be  asked  to  pay 
sufficient  rates  to  permit  dividends  of  at  least  six  per 
cent,  instead  of  three,  and  three^uarters  per  cent,  as 
heretofore,  upon  this  amount.     "     "     " 

"On  the  other  hand,  the  Board  recognizes  that  the  elim- 
ination of  fixed  charges  due  to  rentals  of  leased  lines,  and 
a  more  equal  distribution  of  dividends  among  all  the 
stockholders  of  the  Boston  and  Maine  ^stem  is,  within 
proper  limitations,  lu  the  interest  of  the  public.  The 
Board  has  also  in  mind  that  anj  increase  of  capitalization 
for  the  purchases  now  under  consideration  would  be 
more  than  oSaet  hj  the  decrease  of  capitalizaUon  due  to 
purchases  of  the  stock  of  other  leased  lines  heretofore 
made  at  a  price  much  helow  par.  Moreover,  while  the  ap- 
proval heretofore  given  bj  the  Board  for  the  purchase 
of  the  stock  of  these  leased  lines  does,  not  imply  that 
the  entire  amount  of  the  expenditures  for  such  purpose 
are  properly  subject  to  capitalization,  the  company,  in 
the  absence  of  any  declared  policy  by  the  Board,  might 
have  been  justified  in  assimiing  that  the  Board  would 
authorize  an  issue  of  capital  stock  of  the  Boston  and 
Maine  Baiiroad  sufficient  to  meet  the  expenditures  so 
incurred  with  the  approval  of  the  Board. 

"As  the  result  of  careful  investigation  and  considera- 
tion of  all  the  important  questions  of  policy  involved 
in  the  present  case,  the  Board  is  prepared  to  approve 
the  issue  by  the  Boston  and  Maine  Baiiroad  of  106,637 
shares  of  stock  as  prayed  for  in  the  petition.  In  so 
doing,  however,  the  Board  desires  it  to  be  distinctly 
understood  that  this  action  is  not  to  be  regarded  as  es- 
tablishing a  precedent  in  relation  to  similar  purchases 
of  stock  hereafter  made  and  that  the  Board  reserves  the 
right  to  take  such  action  in  relation  thereto  as  may  seem 
to  the  Board,  in  view  of  all  the  circumstances  of  each 
case,  to  be  just  and  proper." 
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For  the  reasoas  so  well  stated  by  the  Massachusetts  cooi- 
mlaaion,  we  deem  it  questiouable  whether  it  ia  consifltent 
with  a  suund  public  policy  that  the  Boston  &  Maine  Bailroad 
should  eater  upuu  a  settled  plan  to  acquire  the  ownership 
of  its  leased  lines  by  issuing  its  own  stock  at  par  or  there- 
abouts for  the  purpose  of  purchasing  stock  of  the  leased 
lines  at  prices  much  above  par. 

Paragraph  (b)  of  Section  14  of  Chapter  16i  of  the  Laws 
of  1911,  which  is  a  substantial  re-enactment  of  Section  1 
of  Chapter  19  of  the  Laws  of  1897  and  Section  1  of  Chapter 
60  of  the  Laws  of  1909,  provides  that, 

"A  railroad  corporation,  for  the  purpose     •     •     • 
of  purchasing  the  shares  of  the  capital  stock  of  any 
railroad  corporation  whose  railroad  property  is  leased 
to  or  operated  by  it,  or  of  any  other  railroad  corpora- 
tion^ a  majority  of  the  capital  stock  of  which  is  owned 
by  the  purchasing  road;    "    *    •    may  from  time  to 
time,  with  the  authority  of  the  Conuuission  as  herein 
provided,  increase  its  capital  stock  or  bonds  beyond 
the  amounts  fixed  and  limited  by  its  articles  of  asso- 
ciation or  its  charter,  or  by  any  act  of  the  general  court, 
provided  that  such  increase  shall  first  be  authorized  by 
the  vote  of  a  majority  of  the  stockholders  present  at 
any  meeting  of  the  corporation  didy  called  for  that  pur- 
pose." 
The  Worcester,  Nashua  &  Rochester  Bailroad,  at  the  time 
of  the  purchase  of  its  stock  by  the  petitioner,  was  leased 
to  the  petitioner ;  so  also  were  the  Boston  &  Lowell  and  the 
Concord  &  Montreal,  and  the  Maine  Central  was  controlled 
through  the  ownership  of  a  majority  of  its  capital  stock. 
The  petitioner,  therefore,  relies  upon  this  statute  in  asking 
for  authority  to  make  the  proposed  issue. 

The  purchase  of  the  stock  in  question  was  made  without 
the  approval  of  the  Commission  except  as  to  1,067  shares 
of  the  Worcester,  Nashua  &  Rochester  Railroad  which  were 
acquired  under  a  contract  approved  by  this  Commission 
on  August  12,  1911,  by  an  order  reported  in  Public  Service 
Commission  Reports,  Vol.  1,  page  496.  Prior  to  that  date 
the  petitioner  had  acquired  29,917  shares,  and  reguired  the 
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approval  of  this  ComioiBsion  to  a  contract  for  the  consolida- 
tion of  the  Worcester,  Nashua  &  Bochester  with  the  Boston 
&  Uaine,  which  contract  included  the  purchase  of  the  re- 
maining shares. 

In  its  report  accompanying  the  order  in  that  case,  the 
Commission  said: 

"The  matter  comes  before  this  Commission  practi- 
cally as  a  completed  transaction  so  far  as  the  principal 
expenditure  by  the  Boston  &  Maine  is  concerned.  Our 
refusal  to  approve  the  contract  to  purchase  would  com- 
pel the  continued  maintenance  of  the  separate  organi- 
zation of  the  Worcester,  Nashua  &  Bochester  Bailroad 
Company  and  might  prevent  the  acquisition  by  the  Bos- 
ton &  Maine  Bailroad  of  the  few  shares  in  that  corpora- 
tion still  outstanding.    •    •    • 

"No  advantage  to  the  public  •  "  •  appears  likely 
to  result  from  continuing  the  separate  corporate  organi- 
-  zation  of  the  Worcester,  Nashua  &  Bochester  road.  •  *  " 
"If  the  question  of  approving  the  purchase  of  the 
stock  which  the  Boston  &  Maine  Bailroad  now  holds 
were  before  the  Commission,  instead  of  the  question  of 
approving  the  consolidation  of  the  two  corporations  into 
one  after  that  stock  has  been  purchased,  which,  as  we 
have  shown,  is  in  effect  the  question  here,  we  should 
hesitate  to  give  our  approval  without  examination  as 
to  the  value  of  the  property  by  an  expert  or  experts 
employed  by  this  Commission.  In  this  case,  however, 
being  satisfied  that  the  Boston  &  Maine  Bailroad  should 
be  permitted  to  exercise  its  ownership  in  the  most  con- 
venient way,  we  shall  approve  the  contract  before  us, 
while  making  it  clear  that  such  action  on  our  part  does 
not  constitute  a  finding  as  to  the  value  of  the  property 
in  question  which  can  in  any  way  affect  the  action  of 
this  Commission  in  any  case  concerning  rates  upon  said 
road  or  in  any  other  matter  that  may  arise  in  the  future 
wherein  the  value  of  said  property  may  be  material." 
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In  this  case  there  is  no  evidence  belore  as  Thich  enables 
OS  to  And  that  the  value  of  the  stock  purchased  by  the  pe- 
titi<mer  is  the  amount  which  we  find  that  it  has  expended 
for  the  same,  or  which  would  seem  to  justify  us  in  appear- 
ing to  approve  a  continuation  of  the  course  of  purchasing 
stock  of  leased  lines  which  is  given  a  value  in  part  artificial 
by  reason  of  the  dividends  thereon  which  are  assured  by 
the  existing  leases.  The  purchases  of  stock  here  under  con- 
sideration were  doubtless  made  by  the  petitioner  in  the  be- 
lief that  they  might  be  capitalized;  and  we  believe  it  to 
be  consistent  with  the  public  interest  to  allow  such  capitali- 
zation in  this  instance.  We  feel>  however,  that  we  should 
make  it  clear  that  it  is  our  understanding  of  the  law  under 
which  we  are  a^ed  to  act  that  the  Commiasion  should  do 
something  more  than  determine  after  a  purchase  is  made 
how  much  money  has  been  expended  in  making  it  We  think 
it  more  probable  than  otherwise  that  the  legislature,  in  pro- 
viding that  stock  might  be  issued  for  the  purpose  of  pur- 
chasing stock  in  other  roads,  with  the  approval  of  the  Com- 
miaaion,  had  in  mind  the  entire  transaction  of  the  issuance 
of  stock  and  the  devotion  of  the  proceeds  of  the  same  to  the 
purchase  of  the  securities  desired  to  be  secured.  The  pur- 
pose of  the  issue,  as  well  as  the  issue  itself,  must  have  been 
intended  to  be  placed  under  the  supervision  of  the  Commis- 
sion, else  the  Commission  in  acting  upon  the  application 
would  become  little  more  than  a  board  of  accountants  ex- 
ercising no  real  discretion. 

There  may  be  cases  where  it  is  consonant  with  public 
policy  to  allow  a  railroad  corporation  to  issoe  its  stock  to 
purchase  the  stock  of  other  roads  and  other  cases  where  it 
is  not.  When  any  such  corporation  deems  that  facta  exist 
which  justify  an  issue  of  stock  for  such  a  purpose,  such  facts 
should  be  presented  to  this  Commission  and  its  approval 
secured  in  advance  of  the  purchase  proposed. 

This  statement  of  the  attitude  of  the  Commission  we  have 
deemed  it  proper  to  make  so  that  it  may  be  known  in  the 
future.  The  proposed  issue  of  stock  will  be  approved,  but 
such  approval  will  not  constitute  a  finding  as  to  the  value 
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of  the  stock  purchased  by  the  petitioner  or  of  the  properties 
which  they  in  part  represent,  and  wUl  not  be  considered  in 
any  (nture  proceeding  concerning  rates  npon  any  part  of 
the  Boston  &  Maine  Railroad  or  in  aity  other  matter  wherein 
the  ralae  of  the  Boston  &  Maine  Railroad  or  of  said  proper- 
ties may  be  materiaL 

Filed  Pebmary  11,  1913. 
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NEW  JERSEY. 

Board  of  Public  UtiHty  Conunissioners. 

Bulks  Beiating  to  PBTirioNa  Filed  by  Munioipautibs, 

UNDBE  CHAFTBB  57,  P.  L.  1913. 

Elimination  of  Grade  Crossings — Relocation  of  Telephonic 
and  Telegraphic  Construction.     lEd-l 

Every  petition  filed  witli  the  Board  of  Public  Utility  Com- 
missioners by  a  municipality,  under  chapter  57,  Laws  1913,* 
shall  substantially  comply  with  the  following  requirements : 

(A)  The  petition  shall,  in  separate  paragraphs, 

(1)  Set  forth  the  action  of  the  board  or  body  having 
charge  of  the  finances  of  the  municipality  iQ  pursuance  of 
which  the  petition  is  filed. 

(2)  Locate  the  crossing  or  crossings  with  respect  to  which 
relief  is  sought  by  naming  or  otherwise  designating  the  high- 
way or  highways  affected. 

(3)  State  generally  that  such  crossing  is  dangerous  to 
publif  safety,  or  that  public  travel  on  sach  highway  is  im- 
peded thereby. 

(4)  State  the  form  of  protection,  if  any,  afforded  at  such 
crossing  at  the  time  of  the  filing  of  the  petition. 

(5)  Set  forth  the  facts  upon  which  relief  under  the  stat- 
ute is  sought,  by  definite  statements  as  to  existing  obstruc- 
tions to  a  clear  view  of  trains  approaching  such  crossing, 
the  volume  and  frequency  of  travel  by  pedestrians  or  vehi- 
cles over  such  crossing;  the  number  and  frequency  of  trains 
over  such  crossing ;  the  speed  of  trains  over  and  in  approach- 
ing such  crossing;  the  distance  between  such  crossing  and 
the  nearest  passenger  station;  the  distance  between  such 
crossing  and  the  nearest  overhead  or  underground  crossing, 
if  any,  within  the  limits  of  the  petitioning  municipality; 
the  grade  of  the  highway  approaching  such  crossing;  the 

•Ct.  Editor's  Note  on  page  834.— Ed. 
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extent  to  vlucli  public  travel  is  impeded;  and  other  relevant 

coaditUuuL  _     ^^..^^.^^ 

(6J  titate  the  name  of  the  company  or  companies  operat- 
ing the  railroad  over  such  public  highwaj^. 

(7)  State  whether  or  not  an;  street  railway  uses  such 
crosBin^  and  if  bo,  atate  the  name  of  the  company  operating 
auch  street  railway. 

(8)  State  what,  if  any,  property  or  construction  of  any 
telegraph,  telephone,  gas,  electric,  lighting,  power,  water,  oil, 
pipe  line  or  other  public  utility  is  located  upon,  over,  across 
or  under  such  crossing,  and  within  the  area  that  may  pos- 
sibly be  affected  by  any  order  that  may  be  made  in  granting 
the  relief  sought;  and  give  the  name  of  the  company  or  cor- 
poration, co-partnership  or  individual  owning  such  property 
or  construction." 

(9)  State  what,  if  any,  municipal  water  or  sewer  pipes, 
or  other  municipal  pipes,  conduits  or  subways  are  located 
within  the  limits  of  such  crossing  and  within  the  area  that 
may  possibly  be  affected  by  any  order  that  may  be  made  in 
granting  the  relief  soughL 

(B)  The  request  for  relief  in  the  petition  should  be  gen- 
eral in  terms;  should  be  framed  to  accord  with  section  1 
of  the  statute,  and  should  not  limit  the  request  of  the  munici- 
pality to  any  specified  plan  or  method  of  altering  the  cross- 
ing to  which  the  petition  relates  but  may  suggest  such  method. 

(C)  The  petition  shall  have  attached  thereto  a  map,  plan 
or  drawing  of  the  area  that  may  possibly  be  affected  by  any 
order  that  may  be  made  granting  the  relief  sought,  upon 
which  shall  be  located  the  railroad;  the  crossing  or  crossings 
to  which  the  petition  relates,  and  also  all  other  crossings 
within  such  area;  the  municipal  water  or  sewer  pipes,  or 
other  municipal  pipes,  couduits  or  subways,  the  street  rail- 
ways, and  any  property  or  construction  of  any  telegraph, 
telephone,  gas,  electric,  lighting,  power,  water,  oil,  pipe  line, 
or  other  public  utility  located  within  the  limits  of  such  cross- 
ing and  within  such  area. 
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attached  thereto,  as  there  are  parties  in  interest  (other  than 
the  municipality)  to  the  proceeding  initiated  by  snch  pe- 
tition. 

NOTB.' 

Substantial  compliance  with  these  rules  is  important,  since 
the  petition  of  the  municipality  is  the  instrument  apon 
which,  under  the  statute,  the  jurisdiction  of  the  Board  is 
founded,  where  it  does  not  act  upon  its  own  motion  or  upon 
the  petition  of  a  railroad  company.  Such  compliance  is 
further  important  as  the  work  of  the  Board  under  the  sta^ 
ate  will  thereby  be  facilitated  and  expedited. 

Edhwi's  Nora.— Section  4  of  Chapter  57,  N.  }.  P.  L.  1913,  approved  March 
12,  1913,  provides: 

"4;  Where  the  order  of  said  board  shall  require  changea  in,  or  the  re- 
moval of  the  property  or  constructioni  of  any  tdegraph,  telepbonc,  gas, 
electric,  lighting,  power,  water,  oil,  pipe  lines  or  other  company  or  corpora- 
tion, co-partnership  or  individual,  tiiey  shall,  at  their  own  expense,  move 
or  change  the  grade  or  location  of  their  property  or  constructions  in  con- 
formity with  the  order  of  said  board.  They  shall  be  deemed  parties  in 
interest  and  shall  be  given  notice  of  hearing  and  an  opportunity  to  be  heard." 
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NEW  YORK. 

Public  Service  Conunission — First  District 

In  thb  Matteh  of  the  C!omplaint  op  William  B.  Eaffebty 

AGAINST  THB  UNITHD  STATES  EXPEBSS  CJOMPANT,  Defend- 
ant. 

In  thb  Mattbb  op  the  Hbaeinq  upon  the  Motion  op  the 
Commission  Conceenino  the  BbgulationSj  Peactices, 
Sbbvicb,  Rates  and  Chaeges  op  the  United  States 
Expeess  Company  with  Respect  to  the  Handling  and 
Teanspobtation  of  Baggage  Checks  within  the  Fibst 

DiSTEIOT. 

Case  No.  1589. 

Decided  February  6,  IplJ. 

Jnrudiction  (Territorial)  of  Commuwioiu— State  vs.  Interstate  Juris- 
diction—Traffic Between  Points  in  New  York  State  Over  Waters  of  New 
York  Bajr— Consol.  L.,  Ch.  59,  §7,  Construed. — In  a  proceeding  as  to 
express  rates  and  service  between  Staten  Island  and  the  Borough  of 
Manhattan,  each  within  the  City  and  State  of  New  York,  it  was  contended 
by  the  defendant  express  company  that  the  express  business  in  question, 
was  conducted  hy  means  of  the  municipal  ferry-boats,  and  that  these 
boats,  in  passing  through  the  waters  of  New  York  Bay,  crossed  the 
boundary  line  between  the  States  of  New  York  and  New  Jersey,  and 
proceeded  for  a  short  distance  on  the  New  Jersey  side  of  the  line,  after 
which  they  returned  to  the  New  York  side  of  the  line.  The  carrier  con- 
tended that  by  reason  of  this  slight  "swing"  of  the  boats  through  what 
were  called  New  Jersey  waters,  any  shipment  between  Staten  Island  and 
Manhattan  was  an  interstate  shipment,  over  which  the  New  York  Public 
Service  Commission  would  have  no  jurisdiction,  HELD, — that  while 
(he  Commission  is  inclined  to  the  opinion  that,  were  the  facts  as  con- 
tended by  the  defendant  carrier,  it  nevertheless  should  properly  be  re- 
garded that  the  boats  touched  New  Jersey  waters  so  incidentally  that 
Slate  regulation  of  such  transportation  would  not  be  an  interference  with 
commerce  between  the  states,  this  question  need  not  be  here  decided,  in- 
asmuch as  Consol.  L.,  Ch.  59,  §7,  comprising  an  agreement  entered  into 
between  the  State  of  New  York  and  the  State  of  New  Jersey  in  1833, 
approved  by  Act  of  Congress  in  1834,  the  State  of  New  York  was  vested 
with  "exclusive  jurisdiction"  over  all  the  waters  of  New  York  Bay. 
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836    New  Yoek  Pub.  Beev.  Commission — Fihst  Dist. 

Rmtes  and  Cturges — ^Express  CompanJM — Pnctiee  of  Chaining  for 
"TruiBportation"  of  "Baggage  Check"  to  Point  from  Whicb  Baggage  is 
to  be  Delivered  Diaapproved. — The  defendant  carrier,  when  tendered  a 
railroad  baggage  check  at  its  ioca]  office  in  St.  George,  Staten  Island, 
by  the  complainant,  who  desired  that  the  carrier  transport  the  trunk 
represented  by  the  check  from  the  Grand  Central  Terminal  to  the  com- 
plainant's home  on  Staten  Island,  exacted  a  charge  of  twenty-five  cents 
for  the  "carrying"  of  the  check  to  Grand  Central  Terminal,  in  addition 
to  the  usual  charge  for  carrying  the  trunk  from  Grand  Central  Terminal 
to  Staten  Island.  HELD, — that  it  is  clear  that  the  carrying  of  the  bag- 
gage check  is  not  at  all  a  separate  and  distinct  transaction  from  the  carry- 
ing of  the  baggage,  but  is  simply  incidental  thereto,  and  the  carrier  will 
be  required  to  cease  and  desist  from  exacting  the  charge  complained  of 
or  any  charge  whatever  for  the  carrying  of  baggage  checks  within  the 
First  District* 


In  the  MaTTBE  op  the  ApPLIOATION  op  the  iNTDBBOBOnGH 

Rapid  Transit  Company  fob  Authoeity  to  Exbcutb  Ira 
Peoposed  First  Refunding  MoetgagBj  Sbcueing  Its 
Gold  Bonds^  and  foe  the  Consent  op  the  Commission 
TO  the  Issuance  op  Certain  Bonds  Thebbundbr. 

Case  No.  1614. 

In  the  Matter  of  the  Application  op  the  New  York  Mu- 
nicipal Railway  Corporation  to  Exbcutb  Its  Pro- 
posed FifiST   MORTQAGE  AND  DEED  OF   TRUST   SbCUBING 

Its  Fibst  Mortgage  Fivb  Pbb  Cent.  Sinking  Fund 
Gold  Bonds,  and  for  the  Consent  of  thb  Commission 
TO  THE  Issuance  op  Bonds  Thereunder. 

Case  No.  1615. 
Decided  March  20,  1913. 

IsBuance  of  Stocks  and  Bonds — First  Refimding  Mortgage  to  Secure 
Certain  Bonds — Consent  of  the  Coramiauon  to  Execution  and  Issuance  of 
Mortgage. — Under  al!  of  the  circumstances,  the  Commission  should  con- 
sent to  the  execution  and  issuance  by  the  I-  R.  T.  Co.  of  a  first  and 
refunding  mortgage  securing  $300,000,000,  face  value,  of  five  per  cent. 
gold  bonds,  upon  the  terms  and  conditions  specified  in  the  Order  entered 
in  Case  No.  1614, 


•Syllabus  prepared  by  the  Commission. — Ed. 
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Issuance  of  Stocks  and  Bonds— Fim  Hor^age  and  Deed  of  Tnist  to 
Sccore  Certain  Bonds — Consent  of  Conunisaion  to  Execution  and  Issu- 
ance of  HoTtg^e. — Under  all  of  the  circumstances,  the  Commission 
should  consent  to  the  execution  and  issuance  by  the  N.  Y.  Mun.  Rj.  Corp. 
of  a  first  mortgage  and  deed  of  trust  to  secure  an  issue  of  $100,000,000, 
face  value,  of  five  per  cent,  bonds,  upon  the  terms  and  conditions  specified 
in  the  Order  entered  in  Case  No.  161S, 

Issnance  of  Stocks  and  Bonds— Amonnt  of  Securities  Issuable— Ap- 
proval of  Issue— To  Pay  for  New  Snbway  Construction  and  Bqnipment 
of  New  Subway  Linea— Under  all  of  the  circumstances,  the  Commission 
should  authorize  the  I.  R.  T.  Co,  to  issue  $160,957,000,  face  value,  of 
bonds,  dated  January  I,  1913,  maturing  January  1,  1966,  bearing  interest 
at  five  per  cent,  per  annum,  to  be  sold  so  as  to  net  not  less  than  935^ 
per  cent,  of  their  face  value  with  accrued  interest,  redeemable  on  any 
interest  day  at  110  jier  cent,  of  the  face  value  thereof  with  the  accrued 
interest,  and  otherwise  upon  the  terras  and  conditions,  and  for  tJie  pur- 
poses, specified  in  the  Order  entered  in  Case  No.  1614. 

Issuance  of  Stocks  and  Bonds — Amount  of  Securities  Issoabfe— Ap- 
proval of  Issue  to  Pay  for  New  Subway  Construction  and  Equipment  of 
New  Subway  Lines. — Under  all  the  circumstances,  the  Commission 
should  authorize  the  N.  V.  Mun.  Ry.  Corp.  to  issue  $40,000,000.  face  value. 
of  bonds,  dated  July  1,  1912,  maturing  January  1,  1966,  bearing  interest 
at  five  per  cent,  per  annum,  to  be  sold  so  as  to  net  not  less  than  97  per 
cent  of  their  face  value  with  accrued  interest,  redeemable  on  any  in- 
terest day  at  107^  per  cent,  of  the  face  value  thereof  with  accrued  in- 
terest, and  otherwise  upon  the  terms  and  conditions,  and  for  the  pur- 
poses, specified  in  the  Order  entered  in  Case  No.  I61S. 

Hearings  closed  March  19.  1913.    Orders  entered  March  20,  1913. 

As  a  consequence  of  the  contractual  arrangements  entered 
into  by  the  City  of  New  York,  acting  by  the  Public  Serv- 
ice Commisaion  for  the  First  District  and  the  Board  of  Esti- 
mate and  Apportionment,  and  the  Interborough  Rapid 
Transit  Company  and  the  New  Tork  Municipal  Railway 
Corporation,  respecting  the  construction,  equipment,  main- 
tenance and  operation  of  certain  rapid  transit  railroads, 
the  two  corporations  named  made  application  to  the  Com- 
mission for  consent  to  the  issuance  and  execution  of  certain 
mortgages  and  tiie  issuance  thereunder  of  certain  bbnds. 

The  details  of  the  respectiye  applications  are  summarized 
in  the  Orders  entered  by  the  Commission,  in  Cases  Nos.  1614 
and  1615,  respectively,  granting  the  same,  as  hereinafter  set 
out. 

The  contracts  entered  into  by  the  City  and  the  two  cor- 
porations, as  above  referred  to,  were  made  in  pursuance  of 
the  Rapid  Transit  Act  (L.  1891,  Oh.  4,  as  amended),  and  the 
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powers,  duties  and  fimctions  of  the  Commiasioii  in  leepect 
to  Bnch  contracts  vere  only  thoBe  arising  out  of  the  provi- 
sions of  the  Bapid  Transit  Act  (L.  1891,  Ch.  4,  as  amended), 
the  CommissioQ  being  the  snceessor  of  the  former  Board 
of  Bapid  Transit  Bailroad  Commissioners. 

The  applications  for  the  consent  of  the  Commission  to  the 
execution  and  issuance  of  the  corporate  mortgages  and  the 
issuance  thereunder  of  bonds  were  a  part  of  the  general  con- 
tractual understanding  entered  into  between  the  City  and 
the  two  companies  named,  for  the  so-called  "dual  system" 
of  rapid  transit  in  the  City  of  New  York. 

As  stated  in  the  "Editorial  Note"  to  this  Volume,  reports 
or  communications  prepared  by  the  Commission  or  members 
thereof  upon  matters  arising  by  virtue  of  its  functions  under 
the  Bapid  Transit  Act  (L.  1891,  Ch.  4,  as  amended)  are 
not  included  in  this  series  of  Beports.  Becords  In  relation 
to  the  Commission's  contractual  and  reconunendatory  pow- 
ers under  the  Bapid  Transit  Act  are  published  in  the  Annual 
Beports  of  the  Commission  and  in  the  Minutes  of  its  Pro- 
ceedings. Information  in  relation  to  the  rapid  transit  con- 
tracts in  question  wiU  therefore  be  found  in  those  publi- 
cations, rather  than  in  connection  with  the  action  taken  in 
Cases  Kos.  1614  and  1615.  A  summary  of  the  provisions 
of  the  "operating  contract"  entered  into  with  the  Interbor- 
ough  Bapid  Transit  Company  is,  however,  as  follows: 

"This  contract  puts  into  effect  the  Dual  System  agreement  in 
so  far  as  the  subway  lines  to  be  operated  by  the  InterboroQsh 
Rapid  Transit  Company  arc  concerned.  It  provides  that  the  City 
shall  construct  the  new  lines  allotted  to  the  Interborough  company, 
and  that  the  company  shall  contribute  not  less  than  $58,000,000  (or 
one-half  (he  total)  toward  the  cost  of  construction,  and  not  less 
than  $22,000,000  toward  the  cost  of  equipment.  The  company  is  to 
get  a  lease  of  all  lines  for  operation,  including'  the  present  subway 
and  the  new  lines,  for  a  term  of  forty-nine  years  from  January  1, 
1917,  the  date  set  for  the  beginning  of  operation,  and  th«  lease  is 
to  expire  at  midnight  on  December  31,  I96S.  Provision  is  made 
for  temporary  operation  of  parts  of  the  system  as  soon  as  com- 
pleted. The  City  reserves  the  right  to  take  over  any  or  all  of  the 
lines  at  any  time  after  ten  years  and  terminate  the  contract.  Tlie 
company  is  to  supply  all  the  equipment,  and,  in  the  event  of  recap- 
tion; the  City  is  to  pay  for  the  equipment. 

"The  lines  which  are  to  be  built  under  this  contract  are  de- 
scribed as  the  Seventh  Avenue-Lcxinffton  ATcnne  line,  the  Eastern 
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Pu-kway  line,  the  Steinway  Tunnel  line  a.ad  the  White  Hiins  Road 
line.  The  Seventh  Avenue- Lexington  Avenue  line  consists  of  those 
parts  of  the  subway  extensions  necessary  to  complete  the  "H"  of 
the  present  snbway  with  two  Bronx  extensions  and  the  tunnel  con- 
nection with  Brooklyn;  the  Eastern  Parkway  line  is  the  extension 
of  the  present  subway  in  Brooklyn  through  Eastern  Parkway  mnd 
Livonia  avenue;  the  Steinway  Tunnel  line  is  the  existing  Steinway 
Tuonel  and  its  extension  west  under  42d  street  to  Broadway  and 
its  extensions  from  the  Queens  end  to  the  Queensboro  Bridge 
plaza;  the  White  Plains  Road  line  is  the  extension  of  the  existing 
subway  from  about  179th  street  to  and  through  White  Plains  road 
to  24Ist  street.  The  Lexington  Avenue  subway  will  be  connected 
with  the  existing  subway  at  a  point  in  Park  avenue  just  south  of 
42d  street. 

"The  Public  Service  Commission  is  to  prepare  the  construction 
contracts  and  specifications  which  will  be  generally  similar  to  the 
Lexington  avenue  contracts.  After  the  form  of  contract,  specifica- 
tions and  contract  drawings  have  been  adopted,  the  Commission, 
before  advertising  for  bids,  'shall  transmit  a  copy  of  the  same  to  the 
lessee  and  within  ten  days  after  such  receipt,  or  such  further  time 
as  the  Commission  may  allow,  the  lessee  shall  return  the  same  to 
the  Commission  with  its  criticisms  or  suggestions.  The  Commis- 
sion shall  thereupon  consider  any  such  criticisms  and  suggestions 
and  its  decision  shall  be  final  and  binding  upon  the  lessee.  PrO' 
posals  for  making  such  contracts  shall  then  be  invited  by  the  Com- 
mission in  the  form  and  manner  required  by  Section  36  of  the 
Rapid  Transit  Act.' 

"How  the  Company'a  Honey  ia  to  be  ApidiMl 

"The  Commission  is  to  award  the  contracts,  but  is  not  to  be' 
limited  to  the  selection  of  the  lowest  bidder,  and  it  may  reject  all 
bids,  and  readvertise.  After  a  contract  is  awarded,  approved  by 
the  Board  of  Estimate  and  Apportionment  and  executed  by  the  con- 
tractor, the  Commission  transmits  it  in  triplicate  to  the  company 
which  becomes  a  party  to  the  contract  for  the  purpose  of  disburs- 
ing part  of  its  contribution  toward  destruction.  The  company  has 
ten  days  in  which  to  sign  and  return  the  contract  to  the  Commis- 
sion, which  then  executes  it  on  behalf  of  the  city.  The  Commis- 
sion then  undertakes  the  sole  supervision  and  direction  of  the 
work.  Periodically,  but  not  oftener  than  once  a  month,  the  Chief 
Engineer  shall  estimate  the  value  of  the  work  done  and  the  amount 
which  shall  be  paid  the  contractor.  The  Commission  will  then  pre. 
pare  a  voucher  for  the  company's  proportion  of  the  amounts  due 
the  contractor,  and  send  the  same  to  the  company  for  payment. 
Within  thirty  days  thereafter  the  company  shall  pay  this  amount 
directly  lo  the  contractor. 

"Of  the  total  contribution  by  the  company  for  constructio«i, 
$3,000,000  is  to  be  allowed  for  the  Steinway  Tunnel,  the  title  to 
which  the  company  is  to  procure  and  transfer  to  the  City  of  New 
York.    Upon  the  vesting  of  title  in  the  City,  the  company  shall  be 
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deemed  lo  have  contributed  $3,000,000.  The  amount  of  money 
already  expended  by  the  City  in  construction  ot  the  Lexingtoo 
Avenue  subway,  estimated  at  about  $30,000,000,  shall  be  deemed  to 
be  part  of  the  City's  contribution.  The  company  is  to  pay  alt  taxes 
due  on  the  tunnel. 

"As  security  the  company  must  deposit  with  the  Comptroller 
of  the  City  $1,000,000  in  cash  or  in  securities.  When  one-quarter 
of  the  $58,000,000  to  be  contributed  by  the  company  has  been  ex- 
pended, the  Comptroller  shall  release  to  the  company  one-quarter 
of  this  deposit,  and  the  other  one-quarter  as  the  company's  contri- 
bution is  applied.  The  company  must  also  file  a  bond  for  contribu- 
tion, equipment,  maintenance  and  operation,  in  the  sum  of  $1,000,- 
000  with  two  or  more  sureties,  or,  in  lieu  of  such  bond,  cash  or 
securities  approved  by  the  Commission.  The  company  is  to  receive 
any  interest  or  other  income  received  by  tSc  City  from  the  cash  or 
securities  deposited,  or  a  sum  equal  to  the  interest  on  the  deposit 
at  the  highest  rate  received  by  the  City  on  its  bank  deposits. 

"Arbitration  is  provided  for  in  case  difHcultiea  arise  between 
the  City  and  the  company.  Each  side  is  to  name  one  arbitntor, 
and  the  third  is  to  be  named  by  the  Chief  Judge  of  the  Court  of 
Appeals,  or,  in  his  failure  to  act,  by  any  of  the  Associate  Judges 
of  the  Court  of  Appeals  in  order  of  seniority,  or,  in  their  failure  to 
»ct,  by  the  President  of  the  Chamber  of  Commerce.  It  is  provided 
that  no  claim  shall  be  made  by  the  company  against  any  member 
or  members  of  the  Public  Service  Commission  or  the  Board  of 
Estimate  and  Apportionment  personally  by  reason  of  the  contract. 

"Complete  City  Control 
"Ample  provisions  are  made  for  securing  to  the  City  the  neces- 
sary control  over  expenditures  by  the  company  in  the  construction, 
equipment,  maintenance  and  operation  of  the  lines.  This  control  is 
provided  because  'the  City's  returns  from  its  investment  in  the  Tail- 
road  and  its  exercise  of  its  right  to  take  over  the  railroad  as  pro- 
vided in  the  lease  will  be  affected  by  the  amoimt  of  the  lessee's 
expenditures.'  Supervision  by  the  Commission  is  agreed  to,  and 
the  company  is  required  to  provide  facilities  for  such  inspections 
as  the  Commission  may  wish  to  make.  It  must  keep  proper  ac- 
counts and  permit  their  examination  and  submit  to  the  Commission 
for.  approval  any  contract,  agreement,  mortgage  or  undertaking- 
having  to  do  with  its  contribution  toward  the  cost  of  construction 
or  equipment.  Any  contract,  agreement-or  undertaking  having  to 
do  with  the  maintenance  and  operation  of  the  railroad,  or  of  the 
existing  railroads  extending  for  more  than  one  year  or  involving  an 
expenditure  of  more  than  $50,000  must  be  entered  into  subject  to 
the  approval  of  the  Commission.  No  contract  affecting  mainte- 
nance or  operation  shall  be  for  more  than  five  years,  except  in  the 
case  ot  mortgages,  assignments,  leases,  trackage  agreements,  power 
and  advertising  contracts,  or  modifications  of  original  contracts 
Systems  of  accounting  and  the  method  of  keeping  accounts  may  be 
prescribed  by  the  Commission,  as  well  as  the  form  of  vouchers 
and  pay  rolls  to  be  used  by  the  company.     In  expenditures  made 
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in  connection  with  maintenance  and  operation,  the  Comnussion 
mar  object  to  any  item  as  improper  or  unreasonable,  and  the  com- 
pany shall  hoW  the  same  in  suapense  account  until  it  is  adjudicated. 
If  the  Commission  and  the  company  fall  to  agree  as  to  such  items, 
a  determination  shall  be  obtained  either  by  arbitration  or  by  the 
court.  "The  most  thorough  and  minute  inspection'  by  the  Com- 
mission and  its  engineers  is  expressly  provided  for. 

"The  Company  to  Pay  for  Equipment 
"As  to  equipment,  the  contract  requires  that  the  company  shall 
provide  it  at  its  own  expense,  and,  when  accepted  by  the  Commis- 
sion, title  to  it  shall  vest  in  the  City.  The  company  is  permitted 
to  improve,  reconstruct  or  change  its  power  houses  if  necessary 
to  provide  adequate  power  for  the  operation  of  the  road.  AH 
equipme>nt  must  be  of  the  best  character  'known  to  the  art  of 
urban  railway  operation.'  The  Commission  may  order  the  com- 
pany to  begin  providing  equipment  which  shall  be  ready  to  put 
any  portion  of  the  road  into  immediate  operation  as  loon  as 
completed. 

"Terma  of  the  Lease 
"The  City  leases  the  railroads  and  equipment  to  the  company 
for  operation  in  connection  with  the  existing  subway  for  a  single 
fare.     The  lease  under  Contract  No.   1    of  the  existing  anbway, 
which  expires  October  27,  1954,  and  the  lease  under  Contract  No.  2. 
which  expires  May  1,  1943,  are  modified  and  extended  until  mid- 
night of  December  31,  1965,  so  that  all  leases  may  expire  together.  . 
"The  terms  of  the  lease  follow  the  lines  ilaid  down  in  the 
Joint  Report  of  May  22,  1912.    Receipts  from  all  lines  are  to 
be  pooled,  and  at  the  end  of  each  quarter  deductions  there- 
from shall  be  made  as  follows; 

"1.  To  the  City  rentals  now  required  to  be  paid  under 
Contract  No.  I  and  Contract  No.  2,  such  rentals  to  con- 
tinue through  the  life  of  the  new  contract;  also  such 
rentals  actually  payable  by  the  company  for  the  use  of 
other  property  in  connection  with  the  system,  such  as 
are  not  included  in  operating  expenses. 

"2.  Taxes  and  governmental  charges  of  every  descrip- 
tion against  the  company  in  connection  with  the  system. 
"3.  All  expenses,  exclusive  of  maintenance,  actually 
and  necessarily  incurred  by  the  lessee  in  the  opera- 
tion of  the  system. 

"4.  Twelve  per  cent,  of  the  quarter's  revenue  for 
maintenance,  exclusive  of  depreciation.  'Maintenance' 
shall  include  repair  and  replacement  of  tracks,  but  not 
the  replacement  of  any  principal  part  of  the  structure 
and  equipment.  Tf  the  maintenance  cost  in  any 
quarter  year  shall  be  less  than  12  per  cent,  of  the 
revenue,  the  unexpended  balance  shall  go  into  the  de- 
■  preciation  funds,  and  if  any  excess  occurs  it  may  be 
withdrawn  from  such  funds. 


"5,  For  the  first  year  of  operation  an  amount  equal 
to  five  per  cent,  of  the  revenue  for  depreciation  of  such 
portions  as  are  not  repaired  or  replaced  through  ex- 
penditures for  maintenance.  Two  depreciation  funds 
are  established — one  for  the  existing  subway,  and  one 
for  the  new  lines;  and  they  will  be  under  the  control 
of  the  Depreciation  Fund  Board, 

"6.  One-guarter  of  the  sum  of  $6,335,000  to  be  re- 
tained by  the  company  'as  representing  the  average 
annual  income  from  the  operation  of  the  existing  rail- 
roads.' 

"7.  One-quarter  of  an  amount  equal  to  6  per  cent,  of 
the  company's  contribution  toward  the  cost  of  con- 
struction and  equipment  for  initial  operation,  such  con- 
tribution not  to  exceed  in  total  the  sum  of  $8(^000,00a 
Out  of  this  payment  the  company  must  set  aside 
amounts  sufficient,  with  interest  and  accretions,  to 
amortize  within  the  terms  of  the  lease  such  contribu- 
tion and  cost. 

"8.  If  additional  equipment  is  provided,  an  amount 
to  be  retained  by  the  company  equal  to  one-quarter  of 
the  annual  interest  payable  by  it  upon  the  cost  of  such 
additional  equipment;  together  with  a  sum  equal  to  ^ 
of  1  per  cent,  of  the  cost  of  such  equq)ment  to  be  paid 
into  a  separate  sinking  fund  to  be  invested  for  the 
amortization  of  such  cost. 

"9.  If  the  company  shall  share  the  cost  of  construc- 
tion of  additions  to  the  Dual  System,  an  amount  equal 
to  one-quarter  of  the  annual  interest  payable  by  the 
company  upon  its  share  of  sucii  cost,  together  with  J^ 
of  1  per  cent,  for  amortization. 

"10.  An  amount  to  be  paid  to  the  City  equsl  to  ^ 
of  8.76  per  cent,  of  that  portion  of  the  cost  of  construc- 
tion paid  by  the  City. 

"11.  An  amount  to  be  paid  to  the  City  equal  to  one- 
quarter  of  the  annual  interest  actually  payable  by  it 
upon  its  share  of  the  cost  of  construction  of  additional 
lines,  together  with  '4  of  1  per  cent,  for  amortization. 

"12,  One  per  cent,  of  the  revenue  to  be  paid  into  a 
separate  fund  under  control  of  the  Depreciation  Fund 
Board  to  be  invested  and  reinvested  to  provide  a  con- 
tingent reserve  fund.  When  such  fund  equals  1  per 
cent,  of  the  cost  of  construction  and  equipment,  (Pay- 
ments to  it  shall  be  suspended  and  interest  on  it  shall 
be  included  in  the  revenue.  If  it  falls  below  1  per 
cent.,  payment?  shall  be  resumed  until  it  again  equals 
1  per  cent.  This  fund  shall  be  used  to  meet  deficits 
in  operation,  and  for  other  purposes. 

"13.  The  amount  remaining  after  making  the  forego- 
ing deductions  shall  be  divided  equally  between  the 
City  and  the  company. 
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"When  Operation  Begiiu 

"When  the  Commission  shall  declare  parts  of  the  railroad  ready, 
the  company  shall  equip  the  same  and  operate  it.  Temfiorary 
operation  to  be  on  the  same  terms  as  are  provided  for  the  opera- 

"The  Depreciation  Fund  Board  is  to  consist  of  three  members 
— one  to  be  chosen  by  the  company,  one  by  the  Commission  and 
the  third  by  both  jointly,  or,  in  case  of  failure  to  agree,  by  the 
Chief  Judge  or  an  Associate  Judge  of  the  Court  of  Appeals,  or  by 
the  President  of  the   Chamber  of  Commerce, 

"The  company  agrees  to  operate  the  road  'according  to  the 
highest  standards  of  railway  operation  and  with  due  regard  to  the 
safety  of  the  passengers  and  employee:;  thereof,  and  of  all  Other 
persons.'  Free  transfers  shall  be  given  as  required  and  approved  by 
the  Commission  at  common  or  connecting  points.  The  company 
may  carry  freight,  mail  and  express  matter,  provided  that  it  shall 
not  interfere  with  the  passenger  service.  No  part  of  the  railroad  or 
Stations  or  other  appurtenances  thereof  shall  be  used  for  advertis- 
ing purposes,  except  that  the  company  may  post  necessary  bul- 
letins. No  trade  or  traffic,  other  than  required  for  the  operation 
of  the  road,  shall  be  permitted,  except  such  sale  of  newspapers  and 
periodicals  as  may  be  permitted  by  the  Commission,  The  company 
shall,  under  regulations  prescribed  by  the  Commission,  advertise 
for  proposals  for  the  privilege  of  selling  newspapers  and  periodi- 
cals at  stations  in  such  manner  as  to  permit  of  separate  contracts 
for  each  newsstand. 

"Temporary  Operation  of  Steinway  Tunocl 
"Provision  is  made  for  the  temporary  equipment  and  operation 
of  the  Steinway  Tunnel  pending  its  reconstruction  and  completion, 
and  for  the  giving  of  free  transfers  at  42d  street  and  Park  avenue 
between  the  Steinway  Tunnel  and  the  subway.  Temporary  equip- 
ment may  be  of  single  cars  as  approved  by  the  Commission,  and 
the  cost  is  to  be  included  as  part  of  the  cost  of  equipment  under 
the  contract. 

"Operation  of  Extenaiona 
"The  company  agrees  to  equip,  maintain  and  operate  any  ex- 
tensions which  the  Commission  shall  determine  should  be  operated 
as  part  of  the  Dual  System.  If  the  company  accepts  an  extension 
it  shall  be  operated  as  a  component  part  of  the  system  according 
to  the  foregoing  terms.  If  the  company  shall  not  accept  an  ex- 
tension, it  shall  operate  it  upon  the  following  terms: 

"From  the   gross  receipts,   which   shall   be   the    ticket   sales   at 
stations  on  the  extensions,  and  the  additional  revenue  from  adver- 
tising on  the  extensions,  and  the  proper  proportion  of  general  re- 
ceipts, the  following  deductions  each  quarter  year  shall  be  made: 
"1.  All  expenses  of  administration,  maintenance  and  opera- 
tion, including  taxes. 
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"2.  Ad  amount  to  b«  retained  by  the  company  equal  to 
one-qiurter  of  the  annual  interest  payable  by  it  on  tbe  cost 
of  additional  equipment  used  on  the  extension,  together  with 
one-quarter  of  1  per  cent,  for  amortization. 

"3.  A  similar  amount  to  be  paid  to  the  City  upon  the  cost 
of  construction  of  the  extension. 

"4.  A  similar  amount  to  be  paid  to  the  City  upon  the  cost 
of  construction  of  additions  to  the  extensions  with  Jj  of  1 
per  cent,  for  amortization. 
"If  the  revenue  from  the  extension  shall  be  insnfhcient  to  pay 
these  charges,. the  company  may  deduct  such  deficit  from  the  reve- 
nue from  the  entire  system  prior  to  the  payments  to  the  City.    If 
the  revenue  for  the  entire  system  is  not  sufficient  to  meet  the  de- 
ficit, and  it  is  not  made  up  from  any  other  source,  the  lease  of  tbe 
extension  may  cease  and  determine,  or  the  company  may  continue 
its  operation,  and  the  deficits  shall  be  cumulative.     In  case  the 
revenue  of  the  extension  meets  all  charges,  it  shall  become  a  part 
of  the  original  system,  and  be  operated  as  such. 

"There  is  a  provision  for  the  exchange  of  'legs'  of  the  present 
subway  if  the  City  should  at  any  time  desire  to  take  over  a  com- 
plete east-side  line  or  a  complete  west-side  line  without  taking  over 
the  entire  system." 

A  summary  of  tbe  prorisions  of  the  "operating  contract" 
entered  into  with  the  New  York  Matiicipal  Bailway  Corpora- 
tion is  as  follows : 

"The  operating  contract  with  the  Brooklyn  Rapid  Transit  in- 
terests is  made  between  the  Public  Service  Commission,  acting  for 
the  City,  and  the  New  York  Municipal  Railway  Corporation,  a 
company  formed  for  the  purpose  of  operating  those  parts  of  the 
Dual  System  allotted  lo  the  Brooklyn  company,  as  well  as  the  ex- 
isting elevated  lines  of  the  B.  R.  T.  It  provides  that  the  City  shall 
construct  the  new  lines  of  rapid  transit  railroad,  and  that  the  com- 
pany shall  contribute  not  less  than  $13,500,000  toward  the  coat  of 
construction,  together  with  whatever  sum  is  necessary  to  construct 
the  physical  connection  at  Canal  Street  between  the  Fourth  Avenne 
subway  and  the  proposed  Broadway  subway.  The  company  also 
agrees  to  provide  the  money  necessary  tor  the  reconstruction  of  its 
elevated  lines  and  for  all  equipment. 

"The  elevated  lines  which  are  made  a  part  of  the  system  are: 
The  Broadway  line,  the  Fulton  Street  line,  the  Myrtle  Avenne  line, 
the  Lexington  Avenue  line,  the  Fifth  Avenue  line,  the  BrightOD 
Beach  line,  the  Canarsie  line  and  the  Sea  Beach  line.  The  City 
leases  the  new  lines  to  be  constructed  by  it  and  those  already  con- 
structed, together  with  the  equipment,  to  the  company  for  opera- 
tion in  connection  with  the  existing  railroads,  for  a  term  of  forty- 
nine  years,  beginning  January  1,  1917,  and  expiring  at  midaight  on 
December  31,  1965.  The  City  reserves  the  right  to  take  over  any 
line  after  ten  years  of  operation. 
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"The  new  railroads  are  to  be  constructed  according  to  con- 
tract drawings,  plans  and  specifications  prepared  by  the  Commis- 
sion and  similar  to  those  used  on  the  Lexington  Avenue  subway. 
Stations  are  to  be  finished  in  a  style  similar  to  those  on  the  Fourth 
Avenue  subway  in  Brooklyn,  and  elevated  stations  similar  to  the 
sutions  on  the  Van  Cortlandt  Park  extension  of  the  present  sub- 
way. 

"Trackage  Rights  in  Queens 
"The  City  agrees  to  give  to  the  company  trackage  rights  over 
a  part  of  the  system  to  be  constructed  under  the  contract  betweeji 
the  City  and  the  Interborough  Rapid  Transit  Company,  namely, 
the  Queens  lines  to  Astoria  and  Corona.    The  terms  and  conditions 
for  the  use  of  these  lines  'shall  be  reasonable,  and  may  be  agreed 
upon  between  the  Commission,  the  lessee  and  the  Interborough 
Rapid  Transit  Company.'    Failure  to  agree  upon  reasonable  term^ 
may  bring  about  arbitration  or  a  settlement  by  the  court.     Such 
use  of  the  tracks  is  limited  to  one-half  the  capacity  of  the  lines. 
"How  Company's  Honey  is  Applied 
"The   disbursement  of   the  company's   contribution  toward  the 
cost  of  construction  is  provided  for  as  follows: 

"Forms  of  construction  contracts,  including  specifications 
and  contract  drawings,  generally  similar  to  those  prepared 
for  the  Lexington  Avenue  subway,  shall  be  prepared  by  the 
Commission,  and  after  adoption  be  transmitted  to  the  com- 
pany. Within  ten  days  the  company  shall  return  them  with  its 
criticisms  or  suggestions.  The  Commission  will  consider  such 
criticisms;  but  'its  decision  thereon  shall  be  final  and  binding 
upon  the  lessee.'  The  Commission  will  then  advertise  for  bids 
for  construction  and  award  the  contract,  but  shall  not  be 
limited  to  the  selection  of  the  lowest  bidder.  It  may  also  re- 
ject all  bids  and  readvertise  for  proposals.  After  the  contract 
is  awarded,  approved  by  the  Board  of  Estimate  and  exe- 
cuted by  the  contractor,  the  Commission  shall  transmit  it  in 
triplicate  to  the  company.  It  is  then  to  be  signed  by  the 
company,  which  becomes  a  party  to  the  contract  'for  the 
purpose  of  disbursing  part  of  its  contribution  to  the  con- 
struction of  the  railroad.'  Within  ten  days  the  company  shall 
return  the  signed  contract  and  the  Commission  shall  execute 
it  on  behalf  of  the  City.  The  Commission  then  undertakes 
'the  sole  supervision  and  direction  of  the  work  under  such 
contract.'  Monthly  estimates  are  to  be  made  by  the  Chief 
Engineer  of  the  Commission  of  the  amount  due  the  con- 
tractor, and  the  Commission  shall  prepare  and  certify  a 
voucher  for  the  payment  of  the  company's  portion  of  the 
amount.  The  company  within  thirty  days  shall  pay  such 
amount  to  the  construction  contractor. 
"As  the  company  will  bear  the  cost  of  constructing  the  con- 
nection at  Canal  Street  between  the  Broadway  and  Fourth  Avenue 
subways,  and  as  the  City  has  already  contracted  for  that  part  of 
it  at' the  intersection  of  Broadway  and  Canal  Street,  it  is  provided 


that  the  remainder  shall  be  constructed  as  extra  work  under  the 
contracts  already  made  by  the  City,  The  Commission's  Chief  En- 
gineer shall  determine  the  difference  in  cost  between  the  Canal 
Street  work  without  such  physical  connection  and  the  work  with 
such  connection,  together  with  any  real  estate  or  interest  therein 
required  by  such  connection,  and  the  amount  of  such  additiona,! 
cost,  together  with  such  interest  as  may  fiave  been  paid  by  th*- 
City  shall  forthwith  be  paid  to  the  City  by  the  company  upon  the 
demand  of  the  Commission. 

"It  is  provided  in  addition  that  the  company  shall  so  recoti' 
struct  its  existing  tines  as  to  adapt  them  for  operation  in  connec- 
tion with  the  new  subways.  These  adaptations  include  the  eleva- 
tion or  depression,  in  whole  or  part,  of  the  Sea  Beach  line  so  as  to 
avoid  grade  crossings,  and  the  construction  of  additional  tracks 
where  necessary;  the  construction  of  two  additional  tracks  to  the 
Brighton  Beach  line  between  Church  Avenue  and  Malbone  Street, 
and  the  elevation  of  existing  tracks  and  the  construction  of  two 
additional  tracks  between  Neptune  Avenue  and  the  terminal  at 
Coney  Island;  two-track  ekvated  connection  from  Myrtle  Avenue 
line  near  Wyckoff  Avenue  to  a  point  about  1,000  feet  east  of  Fresh 
Pond  road;  connection  of  Myrtle  Avenue  elevated  tracks  with 
Broadway  elevated  tracks;  construction  of  adequate  terminal  facili- 
ties at  Coney  Island  connecting  the  Brighton  Beach  line,  as  re- 
constructed west  of  Sth  Street,  with  the  Sea  Beach  line,  as  recon- 
structed near  Surf  Avenue  and  Sitllwell  Avenue;  and  the  extension 
of  platforms,  increase  of  station  facilities  on  existing  lines,  and  the 
strengthening  of  those  lines.  Plans  for  the  reconstrnction  of  ex- 
isting lines  must  be  approved  by  the  Commission. 

"The  City  will  acquire  any  real  estate  or  rights  therein  neces- 
sary to  the  construction  of  the  new  lines. 

"Security  Required  of  Company 

"The  company  must  deposit  with  the  Comptroller  of  the  City 
$1,000,000  in  cash  or  securities  as  security  for  the  faithful  perform- 
ance of  the  contract.  One-quarter  of  this  deposit  will  be  released 
as  soon  as  one-quarter  of  the  company's  total  contribution  toward 
the  cost  of  construction  has  been  expended,  and  the  other  quar- 
ters in  the  same  manner  as  the  work  progresses.  The  company 
also  must  file  with  the  City  Comptroller  a  bond  for  |1,DOO,000, 
signed  by  two  or  more  sureties,  or  cash  or  securities  in  the  same 
amount.  This  bond  or  deposit  for  contribution,  equipment,  main- 
tenance and  operation  shall  not  be  returned  until  the  termination 
of  the  lease. 

"Ample  provisions  are  made  for  securing  to  the  City  the  neces- 
sary control  over  expenditures  by  the  company  in  the  construction, 
equipment,  maintenance  and  operation  of  the  lines.  This  control  is 
provided  because  'the  City's  returns  from  its  investment  In  the 
railroad  and  its  exercise  of  its  right  to  take  over  the  railroad  as 
provided  in  the  lease  will  be  affected  by  the  amount  of  the  lessee's 
expenditures.'  Supervision  by  the  Commission  is  agreed  to,  and 
the  company  is  required  to  provide  facilities  for  such  inspections 
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as  the  Comitiission  may  wish  to  make.  It  must  keep  proper  ac- 
counts and  permit  their  examination,  and  submit  to  the  Commis- 
sion  for  approval  any  contract,  agreement,  mortgage  or  undertaking 
having  to  do  with  its  contribution  toward  the  cost  of  construction 
or  equipment.  Any  contract  having  to  do  with  the  maintenance 
and  operation  of  the  railroad  extending  for  more  than  one  year 
or  involving  an  expenditure  of  more  than  $50,000  must  be  entered 
into  subject  to  the  approval  of  the  Commission,  and  no  such  con- 
tract, except  for  mortgage,  power,  advertising,  etc,  shall  b.e  made 
for  more  than  five  years.  Systems  of  account  and  the  method  of 
keeping  accounts  may  be  prescribed  by  the  Commission.  In  ex- 
penditures  made  in  connection  with  maintenance  and  operation,  the 
Commission  may  object  to  any  item  as  unreasonable  or  improper, 
and  the  company  shall  hold  the  same  in  a  suspense  account  until 
its  adjudication.  If  the  Commission  and  the  company  fail  to  agree 
as  to  such  items,  a  determination  shall  be  obtained  either  by  arbi- 
tration or  by  the  court.  'The  most  thorough  and  minute  inspec- 
tion' by  the  Commission  and  its  engineers  is  expressly  provided  for. 
"The  company  is  given  the  privilege  for  the  first  ten  years  of 
securing  its  electric  motive  power  from  outside  sources  pending  the 
construction  of  the  necessary  power  houses  and  sub-stations.  The 
company  must  begin  the  providing  of  equipment  for  any  portion 
of  the  new  lines  at  such  time  as  may  be  approved  or  ordered  by 
the  Commission.  The  equipment  must  be  of  the  best  character 
known  to  the  art  of  urban  railway  operation.  When  the  equip- 
ment is  delivered  on  the  railroad  and  accepted  by  the  Commission 
the  title  to  it  shall  vest  in  the  City.  Provisions  for  depreciation 
and  amortization  of  equipment  are  made. 

"Arbitration  is  provided  for  in  case  the  Commission  or  the 
con^pany  desires  to  resort  to  it  for  the  purpose  of  settling  matters 
of  diflerence  arising  under  the  contract.  The  Commission  selects 
an  arbitrator  for  the  City,  the  company  selects  one  for  itself,  and 
the  two  shall  select  the  third.  In  case  they  fail  to  agree  within 
thirty  days,  the  third  arbitrator  shall  be  named  by  the  Chief  Judge 
of  the  Court  of  Appeals,  or,  if  he  falls  to  act  within  fifteen  days, 
by  any  of  the  Associate  Judges  of  that  Court  in  the  order  of 
seniority. 

"Teims  of  the  Lease 
"The  terms  of  the  lease  as  to  rental,  etc..  follow  the  lines  laid 
down  in  the  agreement  embodied  in  the  Joint  Report.  Receipts 
from  the  existing  lines  and  the  new  lines  are  to  be  pooled,  and  at 
the  end  of  each  quarter  year  deductions  therefrom  shall  be  made 
as  follows: 

"i.  For  such  rentals  actually  and  necessarily  payable  by  the 
company  for  the  use  of  the  new  system  as  are  not  included 
in  operating  expenses. 

"2.  All  taxes  and  governmental  charges  against  the  com- 
pany upon  property  or  franchises  used  in  the  operation  of 
new  and  old  lines. 
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"4.  An  amount  equal  to  12  per  cent  of  the  qitarter's  reve- 
nue for  maintenance  of  road  and  equipment,  exclusive  of  de- 
preciation. Uaintenance  will  include  repair  and  replacement 
of  tracks,  etc.,  but  not  replacement  of  any  of  the  principal 
parts  of  structure  or  equipment.  If  the  maintenance  charge.^ 
in  any  quarter  year  are  less  than  12  per  cent  of  the  revenue^ 
the  unexpended  balance  shall  be  transferred  to  the  deprecia- 
tion funds,  and  if  mote  than  12  per  cent,  the  excess  may  t>e 
withdrawn  from  such  depreciation  funds. 

"5.  For  the  first  year  of  temporary  operation  an  amoutil 
equal  to  3  per  cent,  of  the  year's  revenue  for  depreciation  oi 
,  such  portion  of  roads  and  equipment  as  are  not  repaired  or 
replaced  through  expenditures  for  maintenance  as  above  pro- 
vided. The  Commission  and  the  company  are  to  agree  upon 
the  amount  of  depreciation  to  be  allowed  for  future  years. 
This  amount  for  each  year  will  be  paid  into  three  depreciation 
funds,  the  first  to  be  known  as  'Depreciation  fund  for  the  rail- 
road and  equipment';  the  second  as  'Depreciation  fund  for  the 
plant  and  property  of  the  extensions  and  additional  tracks'; 
and  the  third  as  'Depreciation  fund  for  existing  railroads.' 
Such  funds  shall  be  under  the  control  of  the  Depreciation 
Fund  Board.  This  board  will  consist  of  three  members,  one 
to  be  named  by  the  City,  one  by  the  company  and  the  third 
by  agreement  of  the  City  and  company,  or,  in  case  of  their 
failure  to  agree  within  thirty  days,  by  nomination  by  the 
Chief  Judge  of  the  Court  of  Appeals  or  any  of  the  Associate 
Judges  of  said  Court  in  the  order  of  their  seniority. 

"6,  One-quarter  of  the  sum  of  $3,500,000  to  go  to  the  com- 
pany 'as  representing  the  average  annual  income  from  the 
operation  of  the  existing  railroads  during  the  two  years  prior 
to  the  beginning  of  initial  operation,  out  of  which  the  lessee 
shall  pay  interest  charges  on  obligations  representing  the  cap- 
ital investment  (preceding  the  date  of  this  contract)  on  tbe 
existing  railroads.' 

"7.  One-quarter-  of  aJi  amount  equal  to  6  per  cent  of  the 
company's  contribution  toward  the  cost  of  construction  of  the 
road,  the  cost  of  equipment  for  initial  operation,  the  actual 
cost  of  plant  and  property,  for  extensions  and  additional 
tracks  and  the  cost  of  reconstruction  of  the  existing  lines. 
Out  of  this  the  company  shall  set  aside  amounts  sufficieot, 
with  interest  and  accretions,  to  amortize  such  contributions 
and  such  cost. 

"8.  If  the  company  provides  additional  equipment  beyond 
that  needed  for  initial  operation  or  additions  to  the  existing 
railroads,  it  shall  retain  an  amount  equal  to  one-quarter  of 
the  annual  interest  payable  by  it  upon  the  cost  of  each  addi- 
tional unit,  together  with  %  of  1  per  cent,  for  amortization. 

"9.  To  be  paid  to  the  City  an  amount  equal  to  one-quarter 
of  the  annual  interest  payable  by  the  City  upon  its  share  of 
the  cost  of  construction  and  %  oi  1  per  cent  of  the  City's 
share  of  such  cost 
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"10.  To  be  paid  to  the  City  an  amount  equal  to  one-quarter 
of  the  annual  interest  payable  by  the  City  upon  the  cost  of 
construction  of  each  additional  unit  of  additions  to  the  rail- 
road, together  with  J^  of  1  per  cent,  for  amortization. 

"11.  One  per  cent,  of  the  quarter's  revenue  to  be  paid  into 
a  separate  fund,  under  control  of  the  Depreciation  Fund 
Board,  to  be  invested  and  reinvested  to  provide  a  contingent 
reserve  fund.  When  this  fund  reaches  1  per  cent  ot  the  coat 
of  construction  and  equipment,  payments  to  it  shall  be  sus' 
pended,  and  interest  thereon  shall  be  paid  into  the  revenue. 
Thereafter  if  it  falls  below  1  per  cent.,  payments  shall  be 
resumed  until  it  again  equals  1  per  cent.  This  fund  shall 
be  used  to  meet  deficits  in  operation  and  the  payment  of 
various  obligations  approved  by  the  Commission.  Any  bal- 
ance remaining  shall  be  paid  into  the  revenue. 

"12.  The  amount  remaining  after  making  all  the  above  de- 
ductions shall  be  divided  equally  between  the  City  and  the 
company.  Deficits  are  to  be  cnranlative,  and  are  to  be  f>aid 
out  of  later  profits. 

"When  Operation  Begins 
"The  company  is  to  begin   the  operation  of  any  part  of  the 
new  system  in  connection  with  its  existing  lines  whenever  the 
Commission  shall  declare  such  part  or  parts  ready. 

"The  company  agrees  to  operate  the  railroad  according  to  the 
highest  standards  'and  with  due  regard  to  the  safety  of  the  pas- 
sengers and  employees  thereof  and  all  other  persons.'  Free  trans- 
fers shall  be  given  as  required  by  the  Commission  at  common  or 
connecting  points  so  as  to  afford  a  continuous  trip  in  the  same 
general  direction  for  a  single  fare.  The  company  agrees  to  ex- 
change transfers  at  86th  Street,  Brooklyn,  between  the  new  sys- 
tem and  the  existing  surface  railroads  now  operating  on  Third 
Avenue  and  Fifth -Avenue  between  86th  Street  and  Fort  Hamilton. 
The  company  also  will  endeavor  to  secure  authority  for  the  ex- 
tension of  such  surface  railroads  to  a  point  near  86th  Street  and 
Fourth  Avenue  where  a  more  convenient  point  of  transfer  can  be 
installed.  The  company  also  agrees  to  undertake  to  make  ar- 
rangements with  the  Hudson  and  Manhattan  Railroad  Company  for 
'  free  transfers  at  34th  Street,  Manhattan,  to  and  from  the  Grand 
Central  station.  Carriage  of  freight,  mail  and  express  matter  is 
allowed  if  it  shall  not  interfere  with  passenger  tratHc.  The  fare  is 
limited  to  five  cents,  provided  that  the  company  may  continue 
to  charge  ten  cents  for  the  fare  to  Coney  Island  and  other  points 
where  such  ten-cent  fare  is  now  allowed  until  the  time  when 
trains  may  be  operated  for  continuous  trips  over  wholly  con- 
nected portions  of  the  railroad  (including  both  the  Culver  line 
and  sub-division  8  of  the  Broadway-Fourth  Avenue  line)  from  the 
Municipal  building,  in  the  Borough  of  Manhattan,  to  the  points 
at  or  near  Coney  Island,  at  which  the  construction  of  the  railroad 
■hall  be  susi>ended,  as  provided  in  Article  VII. 
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"No  part  of  the  road  or  stations  shall  be  nsed  for  advertis- 
ing purposes,  but  the  compaoy  may  post  information  bultetiDS. 
No  trade  or  traffic,  other  than  reqnired  for  the  operation  of  the 
railroad,  shall  be  peroititcd  ai  stations,  except  such  sale  of  news- 
papers  and  periodicals  as  may  be  permitted  by  the  Commission. 
The  company  shall.  Dnder  rcguJations,  advertise  for  proposals  for 
the  privilege  of  selling  newspapers  and  periodicals  in  such  manner 
as  to  permit  of  separate  contracts  for  all  newsstands. 

"Opcntioa  of  RatcnwoM 

"The  company  agrees  to  equip  and  operate  any  extensions 
which  the  City  may  build.  If  such  extensions  are  acceptable  to 
the  company,  they  shall  become  a  part  of  the  original  system 
and  be  operated  under  the  terms  above  described.  If  an  exten- 
sion  is  not  acceptable  to  the  company,  it  shall  nevertheless  equip 
and  operate  it,  but  upon  the  following  terms: 

"From  the  gross  receipts,  consisting  of  all  ticket  sales  and 
other  earnings  at  stations  on  the  extension,  and  the  additional 
advertising  due  to  the  operation  of  the  extension,  deductions 
each  quarter  year  shall  be  made  as  follows: 

"1.  All  expenses  for  operation,  administration  and 
maintenance,  including  damages  for  accidents  and  taxes 
upon  such  extensions  and  the  extensions'  proportion  of 
other  expenses  in  the  ratio  of  ticket  sales  on  the  ex- 
tension to  ticket  sales  on  the  rest  of  the  system. 

"2.  To  the  company,  one-quarter  of  the  annual  in- 
terest payable  by  it  upon  the  cost  of  additional  equip- 
ment belonging  to  the  extensions,  together  with  H  of 
1  per  cent,  for  amortization. 

"3.  To  the  City,  one-quarter  of  the  annual  interest 
paid  by  ii  on  the  cost  of  construction  of  the  extension, 
together  with  ^  of  1  per  cent,  for  amortization. 

"4.  To  the  City,  one-quarter  of  the  annual  interest 
paid  by  it  upon  the  cost  of  construction  of  additions  to 
the   extensions,   together   with    J';^   of  1    per   cent    for 


"If  in  any  quarter  year  the  revenue  from  the  extension  is 
insufficient  to  pay  operating  expenses  and  interest  on  the  equip- 
ment, the  company  may  deduct  the  amount  of  such  deficit  from  the 
revenue  before  the  amounts  payable  to  the  City  are  paid.  Sncti 
deductions  are  to  be  charged  against  the  payments  due  the  City 
under  the  lease  of  the  original  system;  but  such  deficits  shall  not 
be  cumulative.  If  there  is  a  deficit  after  any  one  year  in  the 
amounts  necessary  to  pay  operating  expenses  and  interest  on  cost 
of  equipment;  and  if  the  remaining  amount  of  payments  due  the 
City  from  the  original  system  is  insufficient  to  cover  such  deficit, 
and  it  is  not  made  up  from  any  other  source,  the  lease  of  the 
extension  shall  cease,  the  company  may  withdraw  from  its  opera- 
tion, and  the  City  shall  take  and  pay  for  the  additional  eq.uipment 
for  such  extension.    If  the  revenue  from  the  extension  is  sufficient 
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to  meet  the  deductions  named,  such  extension  shall  become  part  of 
the  original   system,  and  be  operated  as  such. 

"The  question  of  interest  upon  $40,000,000,  borrowed  by  the 
Brooklyn  Rapid  Transit  Company,  and  whetlier  such  interest  from 
October  1,  1912,  the  date  of  the  loan,  should  be  included  as  part  of 
the  cost  of  construction,  was  settled  by  inserting  in  the  contract 
provisions  including  such  interest  in  the  cost  of  construction,  but 
providing  that  the  excess  of  such  interest  over  the  amount  properly 
chargeable  shall  be  repaid  into  the  revenue  by  the  company  from 
its  50  per  cent,  of  the  surplus  profits.  The  effect  of  this  is  that 
interest  on  such  excess  will  be  paid  to  the  company  out  of  the 
earnings  of  the  system  until  such  time  as  the  company  begins  to 
share  equally  with  the  City  in  surplus  profits,  out  of  which  the 
company  will  repay  it  at  the  rate  of  one-fifteenth  of  its  share 
each  year." 

The  contracts  between  the  City  of  New  York  and  the  Inter- 
borough  Kapid  Transit  Company  and  the  New  York  Muni- 
cipal Railway  Corporation,  respectively,  were  executed  by 
the  parties  thereto  on  March  19,  1913. 

In  addition  to  the  two  contracta  above  summarized,  con- 
tracts were  also  entered  into  for  the  making  of  certain  ele- 
vated railroad  extensions  embraced  within  the  "dual  plan." 
The  contracts  were  with  the  New  York  Municipal  Railway 
Corporation  and  the  Manhattan  Railway  Company,  respect- 
ively, and  the  Interborough  Rapid  Transit  Company  being 
the  lessee  and  operator  of  the  lines  of  the  latter. 

The  Orders  entered  in  Cases  Nos.  1614  and  1615  were  each 
approved  by  the  affirmative  vote  of  Chairman  McCall  and 
Commissioners  Eustis,  Cram  and  Williams.  Commissioner 
Maltbie  voted  in  opposition  to  each  Order,  on  the  ground 
that  it  was  a  part  of  the  financial  plan  and  arrangements 
to  which  he  had  fundamental  objections.  Commissioner 
Cram,  who  had  voted  against  the  "operating"  contracts  in 
question,  did  not  vote  against  the  Orders  entered  in  Case 
No.  1614  and  1615,  saying  that,  the  contracts  having  been 
approved,  he  did  not  want,  by  any  act,  to  delay  the  carrying 
ont  of  them. 

No  Opinion  was  filed  by  any  member  of  the  Commission 
who  voted  for  the  entry  of  the  Orders.  Commissioner  Maltbie 
filed  an  Opinion  in  dissent  from  the  entry  of  both  Orders. 

The  entry  in  the  Minutes  of  the  Commission  for  March 
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20,  1913,  as  to  the  action  taken  in  Caae  No.  1614,  was  as 
follows : 

"Interborouch  Rapid  Traosit  Compuiy— Application  for  Approval 
of  Execution  of  Hortgase  and  Issue  of  Bondt  to  Realize  $150,- 

797,500.  Order  Authorising  Issuance  of  Mortgage  and  of  $16(^- 
957,000  Bonds. 

"It  was  moved  and  duly   seconded  that  the  following  resolu- 
tion be  adopted: 

"'Resolved,  that  the  Public  Service  Commission  for  the 
First  District  adopt  an  order  in  the  form  'herewith  presented 
consenting  to  the  e;cecDtion  and  issuance  of  a  certain  mort- 
gage by  Interborough  Rapid  Transit  Company  to  Guaranty 
Trust  Company  of  New  York  as  Trustee,  the  said  mortgage 
being  in  the   form   submitted  by  said   Interborough  Rapid 
Transit  Company  to  the  Commission  and  identified  by  being 
marked  thereon  as  follows:    "Exhibit  1,  Resolution,  March  20, 
1913.  Case  No.  1614."' 
"It   was   further  moved  and   duly  seconded   that  an   Order   in 
Case  No.  1614  be  adopted  consenting  to  the  issuance  by  the  Inter- 
borough Rapid  Transit  Company  of  a  first  and  refunding  mortgage 
to  secure  an  Issue  of  $300,000,000  five  per  cent,  bonds,  and  author- 
izing the  issue  by  the  company  of  $160,957,000  of  such  bonds  upon 
conditions  as  to  the  sale  of  the  bonds  so  as  to  net  not  less  than 
93^    per  cent,    besides   accrued    interest,   the    application    of  the 
proceeds  of  $34,540,800  of  the  bonds  to  the  discharge  or  refunding 
of  bonds  issued  under  the  company's  mortgage  dated  November 
1,  1907,  of  the  proceeds  of  $15,000,000  of  the  bonds  to  the  discharge 
or  refunding  of  renewal   notes  of  the  company  dated  January  29, 
1913,  of  the  proceeds  of  $53,000,000  of  the  bonds  to  the  discharge 
of  its  obligation  to  contribute  toward  the  cost  of  construction  of 
rapid    transit   railroads    under    the   contract   between    the    City   of 
New  York  and  the  company  dated  March  19,  1913,  of  the  proceeds 
of  $21,000,000  of  the  bonds  to  pay  the  cost  of  equipment  of  the 
said  rapid   transit   railroad   under  said  contract,  of  the  proceeds 
of  $10,800,000  of  the  bonds  to  pay  the  cost  of  plant  and  structure 
and  of  equipment  of  additional  tracks  upon  the  elevated  railroad 
of  the   Manhattan    Railway   Company   under   a   certificate   granted 
to  the  latter  company  dated  March  19.  1913,  of  the  proceeds  of 
$13,154,000  of  the  bonds  to  pay  the  cost  of  plant  and  structure 
and   of  equipment  of  extensions   of  lines   of  the  elevated  railroads 
of  the  Manhattan  Railway  Company  under  a  certificate  granted 
to  the  latter  company  dated  March  19,  1913,  of  the  proceeds  of 
$3,000,000  of  the  bonds  to  pay  the  cost  of  improvement,  etc.,  to 
power  house,  sub-stations,  transmission  lines  and  electrical  3'ppara- 
tus    forming  part  of  and   supplying  the   lines   of  the   Manhattan 
railroad   in   connection   with   the   extensions   and  additional   tracks 
under   the   certificate    dated   March    19,   1913,   and   of  the  proceeds 
of  $10,462,200  to  the  expenses  of  the  sale  of  the  bonds  authorized 
and  to  make  up  the  discount  and  deficiency  of  the  amotmt  realised 
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upon  the  sale;  the  amortization  of  all  the  bonds  prior  to  their 
maturity;  the  keeping  of  accounts  of  the  receipt  and  application 
of  the  proceeds  of  the  bonds  and  making  of  reports  thereof  by 
the  tei^th  day  of  each  month,  such  accounts  to  be  open  to  audit 
by  the  Commission;  the  return  to  the  fund  derived  from  the  issue 
of  bonds  of  certain  expenditures  not  included  in  the  cost  of  cquif)- 
inent  under  the  contract  of  March  19,  1913,  and  in  the  cost  of 
plant,  structure,  equipment  and  improvements  under  the  two  cer- 
tificates dated  March  19,  1913;  the  filing  with  the  Commission  of  an 
estimate  of  pro^tosed  expenditures  and  plans  showing  the  applica- 
tion thereof,  at  least  ten  days  prior  to  the  expenditure  of  proceeds 
of  the  bonds  authorized  for  the  purposes  of  improvements,  etc.,  to 
power  house,  sub-stations,  transmission  lines  and  electrical  appara- 
tus forming  part  of  and  supplying  the  lines  of  the  Manhattan 
railroad,  and  a  limitation  of  the  authority  to  bonds  issued  by  June 
30,  1917;  and  directed  that  a  duplicate  of  the  mortgage  consented 
to  should,  upon  execution  thereof,  be  tiled  with  the  Commission; 
that  the  Commission  consented  to  the  mortgage  of  certain  described 
contracts  relating  to  the  railroads  operated  or  to  be  operated  by  the 
company;  that  the  Order  in  Case  No.  1392,  adopted  February  23, 
1913,  upon  the  application  of  the  company  be  abrogated  without 
prejudice  to  the  issue  made  thereunder  of  $3,407,000  bonds,  and 
that  the  Order  take  effect  immediately. 
"Ayes:  Commissioners  McCall,  Eustis,  Cram  and  Williams. 
"Nays;  Commissioner  Maltbie. 
"Carried. 

"Commissioner  Maltbie,  in  voting,  made  the  following  remarks: 
"'I  want  it  to  appear  that  I  vote  against  the  mortgage 
because  it  is  part  of  the  financial  arrangement  which  is  a 
fundamental  feature  of  the  Interborough  Rapid  Transit  Com- 
pany's plan  to  which  I  have  taken  objection  and  which  I  con- 
sider improper.' . 

"Commissioner  Cram,  in  voting,  made  the  following  remarks; 
"'I  vote  for  it  because,  the  contracts  having  been  adopted. 
I  do  not  want  by  any  act  to  delay  the  carrying  out  of  the 
contracts.  I  do  not  approve  of  them,  but  1  do  not  want  to 
delay  them  now  that  they  are  executed.'" 

The  Order  entered,  in  Case  No.  1614,  on  March  20,  1913, 
granting  the  application  of  the  Interborought  Rapid  Transit 
Company,  was,  in  full,  as  follows : 

"Section  1.  Application  having  been  made  lo  the  Public  Serv- 
ice Commission  for  the  First  District  by  Interborough  Rapid 
Transit  Company  by  its  petition  dated  and  verified  January  8,  1913, 
under  the  provisions  of  the  Railroad  Law  for  the  consent  of  the 
Commission  to  the  execution  and  issuance  by  said  company  of  a 
mortgage  lo  Guaranty  Trust  Company  of  N'ew  York  as  trustee,  and 
a  hearing  having  been  duly  held  upon  said  application  before  the 
Commission,  Honorable  Milo  R.  Maltbie,  John  E,  Eustis  and 
George  V.  S.  Williams,'  Commissioners,  presiding;  and  it  appearing 
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to  the  Commissioa  that  the  owners  of  capital  stock  of  said  Inter- 
borough  Sapid  Transit  Company  to  an  amount  equal  to  that  re- 
quired by  the  statute  have  consented  to  the  issuance  of  said 
mortgage  in  the  manner  prescribed  by  law; 

"Section  2.  It  is  ordered  that  the  Public  Service  Commission 
for  the  First  District  does  hereby  consent  to  the  issuance  and 
execution  by  said  Interborough  Rapid  Transit  Company  of  a  cer- 
tain mortgage  described  as  follows: 

"A   first   and    refunding   mortgage   securing   three    hundred 
million  dollars  ($300,000,000)  face  value  of  five  per  cent  gold 
bonds  made  and  executed  by  the  Interborough  Rapid  Transit 
Company  to  the  Guaranty  Trust  Company  of  New  York  as 
trustee,  the  said  bonds  to  be  dated  as  of  January  1,  1913,  to 
be  payable  January  1,  1966,  redeemable  on  any  interest  date  at 
one  hundred  and  ten  per  cent.  (110%)  of  the  face  value  thereof 
besides  interest  accrued  thereon  and  said  bonds  to  bear  in- 
terest at  the  rate  of  five  per  cent  (5%)  per  annum  payable 
semi-annually. 
"The  form  of  such  mortgage  snbmitted  by  said   Interborough 
Rapid  .Transit  Company  to  the  Commission  is  hereby  approved  and 
ordered  filed  and  properly  identified  by  a  reference  thereon  to  the 
resolution  under  the  authority  of  which  this  Order  is  issued.    Said 
company,  however,  shall  have  no  right  or  authority  to  issue  any 
bonds  pursuant  to  the  terms  of  said  mortgage,  except  as  may  be 
herein  or  hereafter  authorized  by  the  Commission. 

"Section  3.  Application  having  been  also  made  to  the  Public 
Service  Commission  for  the  First  District  by  Interborough  Rapid 
Transit  Company  by  its  said  petition  under  the  provisions  of  the 
Public  Service  Commissions  Law  for  the  consent  of  the  Commis- 
sion to  the  issuance  by  said  company  of  bonds  thereunder  to  an 
amount  face  value  which  at  the  price  of  ninety-three  and  one-half 
per  cent,  (9i'/i%)  of  the  face  value  thereof  will  provide  funds  suf- 
ficient for  the  purposes  in  said  application  set  forth,  said  bonds  to 
be  issued  under  the  mortgage  hereinbefore  described;  and  a  hear- 
ing having  been  duly  had  upon  said  application  before  the  Com- 
mission, the  Commissioners  hereinbefore  named  presiding,  and  it 
being  now  the  opinion  of  the  Commission. 

"(1)  That  the  money  to  be  procured  by  the  issue  of  said 
bonds  of  the  said  Interborough  Rapid  Transit  Company  to  the 
amount  of  one  hundred  and  sixty  million  nine  hundred  and 
fifty-seven  thousand  dollars  (¥160,957.000)  payable  at  a  period 
of  more  than  twelve  (12)  months  after  the  date  thereof  is 
necessary  to  and  reasonably  required  by  said  company  for  the 
acquisition  of  property,  or  for  the  construction,  completion. 
extension  or  improvement  of  its  facilities,  or  for  the  discharge 
or  refunding  of  its  obligations,  and  particularly  for  the  pur- 
poses which  are  hereinafter  slated  in  this  Order;  and 

"(2)  That,  except  as  to  the  following  s{>ecilied  amounts  of 
said  bonds  authorized  to  be  issued  hereunder  to  procure  money 
to  be  applied  for  the  purposes  following,  to  wit: 
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"1.  $1,644,800  toward  the  discharge  or  refuading  of 
the  mortgage  bonds  of  said  company  issued  under  its  mort- 
gage dated  November  1,  1907,  to  the  aggregate  principal 
amount  of  $32^96,000  at  the  redemption  price  of  105  per 
cent,  of  the  face  value  thereof,  for  the  premium  of  5  per 
cent,  upon  the  principal  thereof; 

"2.    $10,462,200,  or  so  much  thereof  as  may  be  neces- 
sary, to  pay  expenses  of  sale  of  the  bonds  hereby  author- 
ized and  to  make  up  discount; 
said  purposes  are  not  in  whole  or  in  part  reasonably  charge- 
able to  operating  cxipenses  or  to  income; 
"Section  4.     It  is  ordered  that  the  Public  Service  Commission 
for  the  First  District  does  hereby  authorize  the  issue  by  the  said 
Interborough  Rapid  Transit  Company  of  one  hundred  and  sixty 
million  nine  hundred  and  fifty-seven  thousand  dollars  (1160,957,000) 
face  value   of  principal  of  bonds   of  said   company   dated  aa  of 
January  1,  1913,  maturing  the  1st  day  of  January,  1966,  redeemable 
at  one  hundred  and  ten  per  cent,  (110%)  of  the  face  value  thereof 
besides  accrued  interest  on  any  interest  day  and  bearing  interest 
at  five  per  cent.   (5%)  per  annum,  payable  semi-annually,  under 
and    in    pursuance    of   the    terms    of   the    mortgage    hereinbefore 
described,  the  issuance  and  execution  of  which  is  by  this  Order 
consented  to  by  the  Commission. 

"Section  5.     It  is  ordered  that  said  issue  of  bonds  is  authorized 
upon  the  conditions  following  and  not  otherwise,  to  wit: 

"First:  That  the  said  Interborough  Rapid  Transit  Com- 
pany shall  sell  the  said  bonds  hereby  authorized  so  as  to  net 
said  company  not  less  than  ninety-three  and  one-half  per  cent. 
(93J>^%)  of  the  face  value  of  the  principal  thereof  besides  in- 
terest accrued  thereon,  and  that  the  proceeds  thereof  shall  be 
applied  only  to  the  following  purposes,  that  is  to  say: 

"1.  Towards  the  discharge  or  refunding  of 
the  mortgage  bonds  of  said  company  issued 
under  its  mortgage  dated  November  1,  1907,  to 
the  aggregate  principal  amount  of  $32,896,000 
at  the  redemption  price  of  105  per  cent,  of  the 
face  value  thereof, 

for  principal    $32,896,000 

for  premium  of  5  per  cent,  thereon.     1,644,800    $34,540,800 

"2.  To  discharge  or  refund  the  renewal 
notes  of  the  said  company  dated  January  29, 
1913,  and  due  May  1,  1913,  to  the  aggregate 
principal  amount  of  $15,000.000 15,000,000 

"3.  Toward  the  discharge  of  its  immediate 
obligation  to  contribute  toward  the  cost  of 
construction  of  the  rapid  transit  railroads  for 
initial  operation  under  the  contract  between 
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19,  1913,  for  the  construction,  equipment  and 

operation  of  additional  rapid  transit  railroads.       53^000,000 

"4.  To  pay  the  cost  of  equipment  of  the 
said  rapid  transit  railroad  for  initial  operation 
under  and  pursuant  to  said  contract  dated 
March  19,  1913,  as  such  cost  may  be  deter- 
mined pursuant  to  said  contract,  including  in 
such  equipment  any  improvement,  recon- 
struction, modification  or  change,  authorized 
by  the  said  contract  dated  March  19,  1913,  and 
made  pursuant  thereto,  of  the  power  houses, 
sub- stations  or  other  electrical  equipment 
forming  part  of  the  existing  equipment  of 
rapid  transit  railroads  now  leased  to  and 
operated  by  it  under  contracts  known  and 
described  as  Contract  No.  1  and  Contract  No. 
2    $21,000,000 

"5.  To  pay  the  actual  cost  of  plant  and 
structure  and  of  equipment  of  third  or  addi- 
tional tracks  upon  the  lines  of  elevated  rail- 
road of  the  Manhattan  Railway  Company 
(leased  to  and  operated  by  the  company), 
under  and  pursuant  to  a  certificate  authorizing 
the  construction,  maintenance  and  operation 
of  such  third  or  additional  tracks  granted  to 
said  company  dated  March  19,  1913,  as  such 
actual  cost  may  be  determined  pursuant  to 
such  certificate,  including  modifications,  recon- 
structions, improvements  or  betterments  of' 
existing  structures  of  the  Manhattan  Railway 
Company  to  facilitate  construction  or  use  of 
said  plant  and  structure  nnder  such  certificate, 
other  than  repairs,  maintenance  or  replace- 
ments, but  including  replacements  not  due  to 
wear  and  tear  from  operation  and  necessi- 
tated by  the  modification  or  reconstruction  of 
existing  structures  of  the  Manhattan  Railway 
Company  to  facilitate  the  construction  or  use 
of  said  plant  and  structure  or  of  said  equip- 
ment under  such  certificate 10,aO(XOOO 

"6.  To  pay  the  actual  cost  of  plant  and 
structure  and  of  equipmerit  of  the  extensions 
of  lines  of  elevated  railroads  of  the  Manhattan 
Railway  Company  (leased  to  and  operated  by 
the  company)  under  and  pursuant  to  a  certifi- 
cate granted  to  said  company  and  dated  March 
19,  1913,  authorizing  the  construction,  main- 
tenance and  operation  of  such  extensions  in 
conjunction  with  the  existing  Manhattan  rai)- 
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road  and,  through  trackage  aKreements,  in 
conjunction  with  ftarts  of  th«  mnnicipal  rail- 
roads  specified  in  said  certificate,  as  such  actual 
cost  may  be  determined  pursuant  to  such  cer- 
tificate, including  replacements,  8ubstitntions, 
or  renewals  not  due  to  wear  and  tear  from 
operation  and  necessitated  by  the  reconstmc- 
tion  of  parts  of  the  existing  structures  of  the 
Manhattan  Railway  Company  for  the  purpose 
of  physically  connecting  the  same  with  said 
extensions    13,154,000 

"7.  To  pay  the  cost  of  the  improvements, 
reconstructions  or  changes  to  the  power  house, 
sob-stations,  transmission  lines  and  electrical 
apparatus  required  in  connection  therewith 
now  forming  part  of  and  supplying  the  lines 
of  the  existing  Manhattan  railroad  (other  than 
repairs,  maintenance  or  replacements),  which 
shall  be  necessary  to  provide  additional  power 
for  the  operation  of  the  extensions  (including 
trackage  rights)  and  the  additional  tracks  au- 
thorized by  said  certificates,  dated  March  19, 
1913,  but  including  replacements  not  due  to 
wear  and  tear  from  operation  and  necessitated 
by  the  modification  or  reconstruction  of  said 
existing  power  house,  sub-stations,  transmis- 
siofl  lines  or  electrical  apparatus  to  facilitate 
said  purpose  $3,000,000 

"8,  For  the  expenses  of  the  sale  of  the 
bonds  'hereby  authorized  and  to  make  up  the 
discount  or  deficiency,  if  any,  in  the  amount 
realized  upon  the  sale  to  net  not  less  than 
93J^  per  centum  of  par  of  the  bonds  sold  for 
the  purposes  specified  in  Subdivisions  I,  2,  3, 
4,  5,  6  and  7  of  this  paragraph  of  this  section, 
to  be  applied  fro  rata  for  the  purposes  therein 
stated,  not  exceeding  the  sum  of 10,462,200 


$160,957,000 

"Second:  That  all  of  the  bonds  hereby  authorized  shall  be 
amortized  prior  to  the  maturity  of  the  said  bonds  out  of  the 
income  of  the  company,  provided,  however,  that  the  said 
amortization  may  be  effected  through  the  operation  of  the 
sinking  fund  provided  for  by  the  terms  of  the  aforesaid  first 
and  refunding  mortgage. 

"Third:  That  the  said  company  shall  keep  separate,  true 
and  accurate  accounts  showing  the  receipt  and  application  in 
detail  of  the  proceeds  of  the  sale  or  disposal  of  the  bonds 
hereby  authoriaed  to  be  issued;  and  on  or  before  the  tenth 
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day  of  each  month,  the  company  shall  make  verified  reports  to 
ihe  Commission  stating  [he  sale  or  sales  of  said  bonds  during 
the  previoaa  month,  the  terms  and  conditions  of  sale,  the 
moneys  realized  therefrom  and  the  use  and  application  of  said 
moneys;  and  said  accounts,  vouchers  and  records  shall  be  open 
lo  audit  and  may  be  audited  from  time  to  time  by  accountants 
and  examiners  designated  for  such  purpose  by  the  Commis- 

"Fourth:  In  case  any  of  the  proceeds  of  the  aforemen- 
tioned bonds  hereby  authorized  for  the  purposes  specified  in 
subdivisions  4,  5  or  6  of  paragraph  First  of  Section  5  of  this 
Order  shall  be  expended  by  the  said  company  and  the  amount 
so  expended  or  any  portion  thereof  shall  not  be  included  in, 
or  made  a  part  of,  the  cost  as  finally  determined  pursuant  to 
the  contract  referred  to  in  subdivision  4,  or  the  actual  cost  as 
finally  determined  pursuant  to  the  certificate  described  in  sub- 
division 5  or  subdivision  6,  the  company  shall  forthwith,  after 
such  determination,  return  to  the  fund  derived  from  the  issue 
of  bonds  hereby  authorized  the  amount  not  so  included  in  any 
such  determination.  None  of  the  proceeds  of  the  aforemen- 
tioned bonds  authorized  for  purposes  specified  in  subdivision 
7  of  paragraph  First  of  Section  S  of  this  Order  shall  be  ex- 
pended by  the  said  company  for  any  of  the  purposes  specified 
therein,  unless  the  company  shall  at  least  ten  days  prior  to 
such  expenditure  file  with  the  Commission  a  statement  show- 
ing the  estimated  amount  of  such  proposed  expenditure  and 
the  application  thereof  together  with  such  plans  or  drawings 
as  may  be  necessary  to  show  the  application  and  proposed  use 
thereof.  In  case  any  of  the  proceeds  of  the  aforementioned 
bonds  hereby  authorized  for  the  purposes  specified  in  sub- 
division 7  of  paragraph  First  of  Section  S  of  this  Order  shall 
be  expended  by  said  company,  and  the  Commission  or  the 
Court  on  review  of  an  Order  of  the  Commission  shall  deter- 
mine that  the  amount  so  expended,  or  any  portion  thereof,  has 
been  expended  for  a  purpose  not  specified  in  said  subdivbion 
7,  the  company  shall  forthwith,  after  such  determination,  re- 
turn to  the  fund  derived  from  the  issue  of  bonds  hereby  au- 
thorized the  said  amount  so  disallowed. 

"Fifth:     That    the    authority    hereby   given    to    issue   such 
bonds  shall  apply  only  to  bonds  issued  by  the  said  company 
on  or  before  the  30th  day  of  June.  1917, 
"Section  6.     Ordered,  that  a  duplicate  original  of  the  mortgage 
consented  to  and  authorized  as  aforesaid  upon  execution  thereof 
shall  be  filed  by  the  petitioner  with  the  Secretary  of  this  Commis- 
sion. 

"Section  7.  Ordered,  that  the  Public  Service  Commission  for 
the  First  District  pursuant  to  the  provisions  of  Section  54  of  the 
Public  Service  Commissions  Law  and  to  the  provisions  contained 
in  the  contracts  or  certificates  described  as  follows,  namely: 
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"(*)  A  contract  between  the  City  of  Kew  York  and  John 
B.  HcDoiuld  dated  February  21,  1900,  and  agreements  amend- 
atory thereof  and  sapplemental  thereto; 

"(b)  A  contract  between  the  City  of  Mew  York  and 
Rapid  Transit  Subway  Construction  Company  dated  July  21, 
1902,  and  agreements  amendatory  thereof  and  supplemental 
thereto; 

**lc)  A  contract  between  the  said  City  and  Interborongh 
Rapid  Transit  Company  dated  March  19,  1913; 

"(d)  A  certificate  granted  by  the  Commission  to  the  said 
Ittterborough  Rapid  Transit  Company  for  extensions  of 
elevated  railroads  bearing  date  March  19,  1913;  and 

"(e)    A    certificate   granted    by    the    Commission   to   Han- 
hattan  Railway  Company  providing  for  additional  tracks  bear- 
big  date  March  19,  1913,  does  hereby  consent  to  the  mortgage 
of  the  lease  parts  of  said  contracts  described  in  subdivision 
(a)  and  (b)  above  and  of  said  contract  described  in  subdivision 
(c)  above  and  of  the  said  certificates  by  including  the  same 
in  the  mortgage  aforesaid,  and  that  the  said  Commission  does 
abo  consent  to  the  assignment  of  the  said  certificate  granted 
by  the  Commission  to  the  Manhattan  Railway  Company  pro< 
viding  for  additional  tracks  bearing  date  March  19,  1913,  by  the 
said  Manhattan  Railway  Company  to  the  said  Interborough 
Rapid  Transit  Company,  and  does  also  consent  to  the  mort- 
gage of  that  certain  lease  made  and  executed  by  the  said  Man- 
hattan Railway  Company  to  the  Interborough  Rapid  Transit 
Company  on  or  about  January  1,  1903,  and  recorded  in  the 
register's  office  of  the  county  of  New  York  on  April  1,  1903, 
in  Liber  2,  page  35,  of  General  Conveyances  by  including  the 
same  in  the  mortgage  aforesaid. 
"Section  8.    Ordered,    that    the    Order   of   this    Commission    in 
Case  No.  1392  upon  application  of  said  Interborough  Rapid  Transit 
Company,  made  and  filed  February  23,  1913,  be,  and  the  said  Order 
hereby  is,  abrogated,  without  prejudice,  however,  to  the  issue  made 
thereunder  by  said  Interborough  Rapid  Transit  Company  of  three 
million  four  hundred  and  seven  thousand  dollars  ($3,407,000)  face 
value  of  bonds. 

"Section  9.    Ordered,  that  this  Order  Uke  effect  on  the  20th 
day  of  March,  1913,  and,  except  as  provided  in  subdivision  Fifth  of 
Section  5  of  this  Order  limiting  the  duration  of  the  authority  to 
issue  such  bonds  herein  granted,  continue  in  force  until  otherwise 
ordered  by  the  Commission;  and  that  within  ten  days  after  service 
upon  it  of  a  copy  of  this  Order  said  company  notify  the  Commis- 
sion whether  the  terms  of  this  Order  are  accepted  and  will  be 
obeyed." 
The  entry  in  the  Minntea  of  the  Commifision  for  March  20, 
19X3,  aB  to  the  action  taken  in  Case  No.  1615,  was  as  followa : 
"Hew  York  Honicipal  Railway  Corporation — Application  for  Ap- 
proval of  BxecDtion  of  Mortgage  and  Iiane  of  |C9,000,000  Bonda 
—Order  Astborizing  lunance  of  Mortgage  aad^of  I40,0f 
Bondi. 
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"It  was  moved  and  duly  seconded  that  the  following  reaolution 
be  adopted: 

*'  'Resolved,  that  the  Public  Service  Commission  for  the 
First  District  adopt  an  order  in  the  form  heiewith  presented, 
consenting  to  the  execution  and  issuance  of  a  certain  mortgage 
by  New  York  Municipal  Railway  Corporatioa  to  Central  Trust 
Company  of  New  York,  as  Trustee,  the  said  mortgage  being  in 
the  form  submitted  by  said  New  York  Municipal  Railway 
Corporation  to  the  Commission  and  identified  by  being  marked 
thereon  as  follows:  "Exhibit  1,  Resolution  March  20,  1913, 
Case  No.  1615." ' 
"It  was  further  moved  and  duly  seconded  that  an  Order  in 
Case  No.  1615  be  adopted,  consenting  to  the  issuance  by  the  New 
York  Municipal  Railway  Corporation  of  a  first  mortgage  to  secure 
an  issue  of  $100,000,000  five  per  cent,  bonds,  and  authorizing  the 
issue  by  the  company  of  $4O,O0O;O0O  of  such  bonds  upon  conditions 
as  to  the  sale  of  the  bonds  so  as  to  net  not  less  tham  97  pef 
cent,  besides  accrued  interest,  the  application  of  the  proceeds  of 
$11,042,480  of  the  bonds  to  the  discharge  of  its  obligation  to  con- 
tribute toward  the  cost  of  construction  of  rapid  transit  railroads 
under  the  contract  between  the  City  of  New  York  and  the  com- 
pany dated  March  19,  1913,  of  the  proceeds  of  $15,520,000  of  the 
hoods  to  the  cost  of  equipment  of  the  said  rapid  transit  railroads 
under  said  contract,  of  the  proceeds  of  $5,969,380,  to  the  cost  of 
reconstruction  of  existing  railroads  of  the  New  York  Consolidated 
Railroad  Company  under  said  contract  dated  March  19,  1913,  of  the 
proceeds  of  $3,660,000  of  the  bonds  to  the  cost  of  plant  and  stmc- 
ture,  and  of  equipment  of  additional  tracks  upon  the  lines  of 
elevated  railroad  of  the  New  York  Consolidated  Railroad  Companj 
under  a  certificate  granted  to  the  New  York  Municipal  Railway 
Corporation  dated  March  19,  1913.  of  the  proceeds  of  $2,388,140  of 
the  bonds  to  pay  the  cost  of  plant  and  structure  and  of  equipment 
and  extensions  of  lines  of  elevated  railroads  of  the  New  York 
Consolidated  Railroad  Company  under  a  certificate  granted  to  the 
New  York  Municipal  Railway  Corporation  dated  March  19,  1913. 
and  of  the  proceeds  of  $1,200,000  to  the  expenses  of  the  sale  of  the 
bonds  authorized  and  to  make  up  the  discount  and  deficiency  of 
the  amount  realized  upon  the  sale;  the  amortization  of  all  the 
bonds  prior  to  their  maturity;  the  keeping  of  accounts  of  the  receipt 
and  application  of  the  proceeds  of  the  bonds  and  making  of  reports 
thereof  by  the  tenth  day  of  each  month,  such  accounts  to  be  open 
to  audit  by  the  Commission;  the  return  to  the  fund  derived  from 
the  issue  of  bonds  of  certain  expenditures  not  included  in  the  cost 
of  cquipmeint  and  reconstruction  of  railroads  under  the  contract  of 
March  19,  1913,  and  in  the  cost  of  plant,  structure  and  equipment 
of  additional  tracks  and  extensions  under  the  certificate  dated 
March  19,  1913,  and  a  limitation  of  the  authority  to  bonds  issaed 
by  June  30,  1917;  and  directed  that  a  duplicate  of  the  mortgage 
consented  to  should,  upon  execution  thereof,  be  filed  with  the 
Commission,  that  the  Commission  consented  to  the  mortgage  of 
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certain  described  contracts  relating  to  the  railroads  lo  be  operated 
by  the  company,  and  that  the  Order  take  effect  immediately. 

"Ayes:     Commissioners  McCall,  Enstis,  Cram  and  Williams. 

"Nays:     Commissioner  Maltbie. 

"Carried. 

"Commissioner  Maltbie,  in  voting,  staled  that  he  voted  against 
the  motions  for  the  same  reasons  as  he  stated  in  connection  with 
motions  in  regard  to  the  Resolution  and  Order  in  Case  No.  1614, 
authorizing  the  issuance  of  a  mortgage  and  bonds  by  the  later- 
borough  Rapid  Transit  Company." 

The  Older  entered,  in  Case  No.  1615,  on  March  20,  1913, 
granting  the  application  of  the  New  York  Municipal  Bailway 
Corporation,  was,  in  fall,  as  follows :  * 

"Section  1.  Application  having  been  made  to  the  Public  Service 
Commission  for  the  First  District  by  New  York  Municipal  Rail- 
way Corporation  by  its  petition  dated  and  verified  January  10,  1913, 
under  the  provisions  of  the  Railroad  Law,  for  the  consent  of  the 
Commission  to  the  execution  and  issuance  by  said  company  of 
a  mortgage  to  Central  Trust  Company  of  New  York  as  trustee; 
and  a  hearing  having  been  duly  held  upon  said  application  before 
the  Commission,  Honorable  Milo  R.  Maltbie,  John  E.  Eustis  and 
George  V.  S.  Williams,  Commissioners,  presiding;  and  it  appearing 
to  the  Commission  that  the  owners  of  capital  stock  of  said  New 
York  Municipal  Railway  Corporation  to  an  amount  equal  to  that 
required  by  the  statute  have  consented  to  the  issuance  of  said 
mortgage. 

"Section  2.  It  is  ordered,  that  the  Public  Service  Commission 
for  the  First  District  does  hereby  consent  to  the  issuance  and 
execution  by  said  New  York  Municipal  Railway  Corporation  of  a 
certain  mortgage  described  as  follows: 

"A  first  mortgage  and  deed  of  trust  to  Central  Trust  Com- 
pany of  New  York  as  trustee  to  be  dated  as  of  July  1,  1912,  to 
secure  an  issue  of  one  hundred  million  dollars  ($100,OOOX)00) 
fac«  value  of  said  bonds,  the  said  bonds  to  be  dated  as  of  July 
1,  1912,  to  be  payable  January  1,  1966.  redeemable  in  whole  or 
in  part  on  any  semi-annual  interest  date  at  one  hundred  and 
seven  and  one-half  per  cent.  (107j4%)  of  the  face  value  thereof 
besides  interest  accrued  thereon,  and  said  bonds  to  bear  in- 
terest at  the  rate  of  live  per  cent.    (5%)   per  annum  semi- 
annually. 
"The    form    of   such    mortgage    submitted    by    said    New   York 
Municipal  Railway  Corporation  to  the  Commission  is  hereby  ap- 
proved and  ordered  filed  and  properly  identified  by  a  reference 
thereon  to  the  resolution  under  the  authority  of  which  this  Order 
is  issued.     Said  company,  however,  shall  have  no  right  or  authority 
to  issue  any  bonds  pursuant  to  the  terms  of  said  mortgage,  except 
as  may  be  herein  or  may  be  hereafter  authorized  by  the  Commis- 
sion. 
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"Section  3.  Application  having  been  made  to  the  Public  Serv- 
ice Commission  for  the  First  District  by  New  York  Municipal 
Railway  Corporation  by  its  said  ^petition  under  the  provisions  of 
the  Public  Service  Commissions  Law  for  the  consent  of  the  Com- 
mission to  the  issuance  by  said  company  under  said  mortgSKe  of 
bonds  to  the  amount  of  sixty-five  million  dollars  ($65,000^)00)  face 
value,  said  bonds  to  be  dated  as  of  the  lat  day  of  July,  1912,  to 
be  payable  on  the  first  day  of  January,  1966,  and  to  bear  interest 
at  five  per  cent.  (5%)  per  annum  payable  semi-annually  and  secured 
by  the  mortgage  hereinbefore  in  this  Order  described  upon  all 
the  property  of  the  company  the  issuance  of  which  mortgage  is 
by  this  Order  consented  to  by  the  Commission;  and,  such  hearing 
having  been  duly  had  upon  said  application  before  the  Commis< 
sion,  the  Commissioners  hereinbefore  named  presiding,  and  it  being 
now  the  opinion  of  the  Commission, 

"(1}  That  the  money  to  be  procured  by  the  issue  of  said 
bonds  of  the  said  New  York  Municipal  Railway  Corporation 
to  the  amount  of  forty  million  dollars  ($40,000,000)  face  valae 
payable  at  a  period  of  more  than  twelve  months  after  the 
date  thereof  is  necessary  to  and  reasonably  required  by  said 
company  for  the  acquisition  of  property,  or  for  the  construe- 
tion,  completion,  extension  or  improve>ment  of  its  facilities,  or 
for  the  discharge  of  its  obligations,  and  particularly  for  the 
purposes  which  are  hereinafter  stated  in  this  Order;  and 

"(2)  That,  except  as  to  the  following  specified  amoimts 
of  said  bonds  authorized  to  be  issued  hereunder  to  procure 
money  for  the  purposes  following,  to  wit: 

$1,200,000,  or  so  much  thereof  as  may  be  necessary  to  pay 
expenses  of  sale  and  to  make  up  discount, 
said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable 
to  operating  expenses  or  to  income. 
"Section  4,     Ordered,  that  the  Public  Service  Commission  for 
the  First  District  does  hereby  authorize  the  issue  by  the  said  N«w 
York    Municipal    Railway    Corporation    of    forty    million    dollars 
($40,000,000)    face   value   of  principal  of  bonds   of  said  company 
dated  July  1,  1912,  maturing  the  first  day  of  January,  1966,  redeem- 
able at  one  hundred  and  »even  and  one-half  per  cent.  (1073^%) 
of  the  par  or  face  value  thereof  besides  accrued  interest  on  any 
semi-annual  interest  day   and   to   bear  interest  at  fiv«  per  cent. 
(5%)  per  annum  payable  semi-annually  under  and  in  pursuance  of 
the  terms  of  the  mortgage  hereinbefore  described  and  the  making 
n  of  which  is  by  this  Order  consented  to  by  the  Com- 


"Section  5.  Ordered,  that  said  issue  of  bonds  is  authorized 
upon  the  conditions  following,  and  not  otherwise  (which  conditions 
the  company  undertakes  to  perform  as  evidence  by  its  accef)tance 
of  this  Order,  and  which  may  be  enforced  against  the  said  company 
by  any  appropriate  legal  proceedings)  to  wit: 

"First:  That  the  said  New  York  Municipal  Railway  Cor- 
poration shall  sell  the  said  bonds  hereby  authorized  so  as  to  net 
the  said  company  not  less  than  ninety-seven  ^r  cent  (97%) 
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of  the  par  value  of  the  <principal  thereof  besides  interest  ac- 
crued thereon,  and  that  the  proceeds  thereof  shall  be  applied 
only  to  the  following  purposes,  that  is  to  say: 

"1.  Toward  the  discharge  of  its  immediate 
obligation  to  contribute  toward  the  cost  of 
construct  ion  of  the  rapid  transit  railroads  for 
initial  operation  under  the  contract  between 
the  City  of  New  York  and  tbe  said  New  York 
Municipal  Railway  Corporation  dated  March 
19,  1913,  for  the  construction,  equipment  and 
operation  of  additional  rapid  transit  railroads.     $11,042,480 

"2.  Toward  the  cost  of  equipment  of  the 
said  rapid  transit  railroads  for  initial  operatioD 
under  and  pursuant  to  said  contract  dated 
March  19,  1913,  as  such  cost  may  be  deter- 
mined pursuant  to  said  contract  or  to  provide 
tbe  cash  deposit  or  deposit  of  securities  re- 
quired by  said  New  York  Municqial  Railway 
Corporation  under  Article- XVII  of  said  con- 
tract           15,520,000 

"3.  Toward  the  cost  of  reconstruction  of 
the  existing  railroads  of  New  York  Consoli- 
dated Railroad  Company  (which  the  New 
York  Municipal  Railway  Corporation  has  the 
right  and  is  under  obligation  to  operate)  under 
and  pursuant  to  said  contract  dated  Uarch  19, 
1913,  as  such  cost  may  be  determined  pursuant 
to  said  contract 5,969,380 

"4.  Toward  the  actual  cost  of  plant  and 
structure  and  of  equipment  of  third  or  addi- 
tional tracks  upon  the  lines  of  elevated  rail- 
road of  the  New  York  Consolidated  Railroad 
Company  (which  the  New  York  Municipal 
Railway  Corporation  'has  the  right  and  is 
under  obligation  to  operate)  under  and  pur- 
suant to  a  certificate  authorizing  the  construc- 
tion, mainteaance  and  operation  of  such  third 
or  additional  tracks  granted  to  said  New  York 
Municij)al  Railway  Corporation  dated  March 
19,  1913,  as  such  actual  cost  may  be  deter- 
mined pursuant  to  such  certificate,  including 
improviements  or  betterments  of  structures  of 
existing  railroads  of  the  said  New  York  Con- 
solidated Railroad  Company  to  facilitate  con- 
atruction  or  use  of  plant  and  structure  under 
such  certificate,  other  than  for  repairs,  mainte- 
nance, reiplftcements  or  substitutions,  but  in- 
cluding replacements,  substitutions  or  re- 
newals not  due  to  wear  %ai  tear  from  opera> 
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tion  and  necessitated  by  the  reconstruction  of 
existing  structures  of  the  New  York  Consoli' 
dated  Railroad  Company  to  facilitate  the  con- 
struction or  use  of  said  plant  and  structnre  or 
of  saif*  equipment  under  such  certificate $3,880,000 

"5.  Toward  the  actual  cost  of  plant  and 
structure  and  of  equipment  of  extensions  of 
lines  of  elevated  railroads  of  the  New  York 
Consolidated  Railroad  Company  (which  the 
New  York  Municipal  Railway  Corporation  bas 
the  right  and  is  under  obligation  to  operate) 
under  and  pursuant  to  a  certificate  granted  to 
said  New  York  Municipal  Railway  Corporation 
dated  March  19,  1913,  authorizing  the  con- 
struction, maintenance  and  operation  of  such 
extensions  in  conjunction  with  the  existing 
railroads  of  the  New  York  Consolidated  Rail- 
road Company,  as  such  actual  cost  may  be  de- 
termined pursuant  to  such  certificate,  includ- 
ing replacements,  substitutions  or  renewals 
not  due  to  wear  and  tear  from  operation  and 
necessitated  by  the  reconstruction  of  parts  of 
the  existing  structures  of  the  said  New  York 
Consolidated  Railroad  Company  for  the  pur- 
pose of  physically  comiecting  the  same  with 
the  said  extensions ^388,140 

"6.  For  the  expenses  of  the  sale  of  the 
bonds  hereby  authorized  and  to  make  up  the 
discount  or  deficiency,  if  any,  in  the  amount 
realized  iqion  the  sale  to  net  not  less  than 
ninety-seven  per  cent.  (97%)  of  par  on  the 
bonds  sold  for  the  purposes  specified  in  sub- 
divisions 1,  2,  3,  4  and  5  of  this  paragraph 
of  this  secticMi,  to  be  applied  fro  rata  for  the 
purposes  therein  stated  not  exceeding  the  sum 

of  1,200,000 

"Second:  That  all  of  the  bonds  hereby  anthorized  shall  be 
amortized  prior  to  the  maturity  of  the  said  bonds  through  the 
operation  of  the  sinking  fund  provided  for  by  the  terms  of 
the  aforesaid  mortgage. 

■'Third:  That  the  said  company  shall  keep  separate,  true 
and  accurate  accounts  showing  the  receipt  and  application  in 
detail  of  the  proceeds  of  the  sale  or  disposal  of  tlie  bonda 
hereby  authorized  to  be  issued;  and  on  or  before  the  tenth 
day  of  each  month  the  company  shall  make  verified  reports 
to  th«  Commission  stating  the  sale  or  sales  of  said  bonds 
during  the  previous  month,  the  terms  and  conditions  of  sale, 
the  moneys  realized  therefrom  and  the  use  and  application  of 
such  moneys;  and  said  accounts,  vouchers  and  records  shall 


be  opea  to  audit  and  may  be  -audited  from  time  to  time  by 
accotuitants  and  examiners  desigitated  for  snch  purpose  by 
the  Commiasion. 

"Fourth:  In  ca«  any  of  the  proceeds  of  the  aforemen- 
tioned bonds  hereby  authorized  for  the  purposes  specified  in 
subdivisions  2,  3,  4  or  S  of  paragraph  First  of  Section  5  of 
this  Order  (other  than  receipts  on  account  of  accrued  interest) 
shall  be  expended  by  the  said  company,  and  the  amount  so 
expended  or  any  portion  thereof  shall  not  be  included  in  or 
made  a  part  of,  cost  as  determioed  pursuant  to  the'  contract 
referred  to  in  said  subdivisions  2  and  3  or  of  actual  cost  as 
determined  pursuant  to  certificate  described  in  said  subdivision 
4  or  subdivision  5,  respectively,  the  conqiany  shall  forthwith 
repay  to  the  fund  described  in  the  said  mortgage  securing  said 
bonds  as  the  'cash  proceeds,'  the  amount  not  so  included  in 
ainy  such  determination. 

"Fifth:      That    th«   authority   hereby    given    to    issue    such 
bonds  shall  apply  only  to  bonds  issued  by  th«  said  company 
on  or  before  the  30th  day  of  JuDe,  1913. 
"Section    6.    That  3   duplicate   original    of   the   mortgage    con- 
sented to  and  authorized  as  aforesaid  upon  execution  thereof  shall 
be  filed  by  the  petitioner  with  the  Secretary  of  this  Commission. 

"Section  7.  Ordered,  that  the  Commissiom,  pursuant  to  the 
provisions  of  Section  54  of  the  Public  Service  Commissions  Law, 
and  to  the  provisions  contained  in  the  contracts  or  certificates 
described  as  follows,  viz.,  (a)  a  contract  between  the  said  City  and 
New  York  Municipal  Railway  Corporation  dated  March  19.  1913; 
(h)  a  certificate  granted  by  the  Commbsion  to  the  said  New  York 
Municipal  Railway  Corporation  providing  for  extensions  of  elevated 
railroads  bearing  date  March  19,  19)3,  and  (c)  a  certificate  granted 
by  the  Commission  to  the  New  York  Municipal  Railway  Corpora- 
tion providing  for  additional  tracks  bearing  date  March  19,  1913, 
does  hereby  consent  to  the  mortgage  of  said  contract  and  certifi- 
cates by  including  the  same  in  the  mortgage  aforesaid,  and  that 
the  said  Commission  does  also  consent  to  the  mortgage  of  a  cer- 
tain contract  (called  the  'Operating  Contract'),  dated  January  31, 
1913,  between  the  New  York  Consolidated  Railroad  Company  and 
the  New  York  Mumcq)a1  Railway  Corporation  by  including  the 
same  in  the  mortgage  afoKsaid. 

"Section  8.  Ordered,  that  this  Order  take  effect  on  the  20th 
day  of  March,  1913,  and,  except  as  provided  in  the  Subdivision 
Fifth  of  Section  5  limiting  the  duration  of  the  authority  to  issue 
such  bonds  herein  granted,  continue  in  force  until  otherwise  or- 
dered by  the  Commission,  and  that,  within  ten  days  after  service 
upon  it  of  a  copy  of  this  Order,  said  company  notify  the  Commis- 
sion whether  the  terms  of  this  Order  are  accepted  and  will  be 
obey«d." 

The  Order  entered  by  the  Commission,  in  Case  No.  1392, 
apon  February  23, 1913,  aa  to  the  issue  of  |7,254,200  of  bonds 
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bj  the  Interborough  Bapid  Traosit  Company,  but  abrogated 
by  the  Order  entered  in  Case  No.  1614  on  March  20, 1913,  was 
as  follows: 

"An  application  by  Interborough  Rapid  Transit  Company  to 
tbe  Public  Service  Commission  for  the  First  District,  dated  Febra- 
ary  8,  1912,  having  been  received  February  16,  1912,  for  »  re-bearing 
herein,  and  for  amendment  to  the  Order  made  in  this  proceeding 
December  18,  1911,  authorizing  the  issue  of  $12,755,000  of  bonds 
of  said  company  and  the  Commission,  after  consideration  of  the 
facts  set  forth  in  said  application,  being  of  tbe  opinion  that  said 
application  should  be  granted,  and  that  said  original  Order  herein 
of  December  18,  1911,  should  be  changed  as  hereinafter  set  forth, 
it  is 

"Ordered  by  the  Public  Service  Commission  for  the  First 
District  that  the  said  original  Order  of  December  18,  I91I,  made 
and  filed  in  this  proceeding  as  aforesaid,  be  and  the  same  hereby  is 
changed  to  read  as  follows: 

"Section  1,  Application  having  been  made  to  the  Public 
Service  Commission  for  the  First  District  by  Interborough 
Rapid  Transit  Company,  under  provisions  of  the  Public  Service 
Commissions  Law,  for  the  consent  of  the  Commission  to  the 
issuance  by  said  company  of  bonds  to  the  amount  of  $17,123,611 
face  value,  said  bonds  to  be  payable  on  the  first  day  of  Novem- 
ber, 1952,  and  to  bear  interest  at  five  (5)  per  oent.,  payable  semi- 
annually and  secured  by  a  mortgage  upon  the  property  of  the 
company;  and  a  hearing  having  been  duly  held  upon  said  appli- 
cation before  the  Commission,  Honorable  William  R.  Willcox 
presiding;  and  it  appearing,  among  other  things,  upon  said 
hearing,  that  under  said  mortgage  there  have  been  heretofore 
issued  of  said  bonds  $30,000,000  pledged  as  collateral  security 
for  $25,000,000  of  six  per  cent.,  convertible  gold  notes  of  said 
company,  dated  May  1,  1908,  maturing  May  1,  1911,  and 
$10,000,000  to  discharge  or  refund  $10,000,000  of  five  per  cent, 
gold  notes  of  said  company  dated  March  1,  1907,  maturing 
March  1,  1910,  and  that  of  said  $30,000,000  of  bonds  first  men- 
tioned by  the  refunding  of  said  six  per  cent,  convertible  gold 
notes  of  said  company  $3,947,200  face  value  bave  been  can- 
celled, and  through  the  deposit  of  money  to  pay  off  the  balance 
of  said  notes  on  May  1,  1911,  $5,500,800  face  value  of  bonds 
have  been  surrendered  or  released  to  the  company,  and  that, 
pursuant  to  the  said  mortgage,  an  amotint  in  face  value  equal 
to  the  face  value  of  bonds  so  canoelled  may  be  issued  with  the 
consent  of  the  Commission,  and  that,  after  the  cancellation 
of  said  $3,947,200,  there  will  be  issued  and  outstanding  under 
said  mortgage  as  of  the  present  date,  exclusive  of  the  said 
$5,500,800  face  value  of  said  bonds  so  surrendered,  only  $30,- 
522,000  out  of  the  $55,000,000  of  bonds  authorized  to  be  issued 
under  and  pursuant  to  said  mortgage,  and 
"It  being  now  the  opinion  of  the  Coi 
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"(1)  That  the  money  to  be  procured  by  the  issue  of 
bonds  of  the  said  Inierborough  Rapid  Transit  Company 
to  the  amount  of  $7^54,200  face  v»lue,  <payab1e  at  a  period 
of  more  than  twelve  months  after  the  date  thereof,  is 
necessary  to  and  reasonably  required  by  said  company,  for 
acquisition  of  property,  or  for  the  constrnction,  comple- 
tion, extension  or  improvement  of  its  facilities,  or  for  the 
discharge  or  lawful  refunding  of  its  obligations,  or  for 
reimbursement  of  moneys  actually  expended  from  income, 
or  from  other  moneys  in  the  treasury  of  the  corporation, 
not  secured  by  or  obtained  from  the  issue  of  stocks,  bonds, 
notes  or  other  evidence  of  indebtedness  of  such  corpora- 
tion, for  the  acquisition  of  property  or  the  construction, 
extension  or  improvement  of  its  facilities,  and  particularly 
for  the  purposes  which  are  hereinafter  stated  in  this  Order, 

"(2)  That  said  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income: 

"Section  2.  It  is  ordered,  that  the  Public  Service  Com- 
mission for  the  First  District  does  hereby  authorize  the  issue 
by  the  said  Interborough  Rapid  Transit  Company  of  seven 
million  two  hundred  and  fifty-four  thousand  two  hundred  dol- 
lars ($7,254,200)  faoe  vatne  of  principal  of  bonds  of  said  com- 
pany, maturing  November  t,  1952,  redeemable  in  accordance 
with  the  terms  of  said  mortgage  at  one  hundred  and  five  (105) 
per  cent,  of  the  par  or  face  value  thereof,  besides  accrued  in- 
terest, and  to  bear  interest  at  five  (5)  per  cent,  per  annum, 
payable  semi-annually,  under  and  in  pursuance  of  the  terms  of 
the  mortgage  heretofore  and  on  the  1st  day  of  November, 
1907,  made  and  executed  by  the  said  Interborough  Rapid 
Transit  Company  to  Morton  Trust  Company,  as  Trustee. 

"Section  3.  It  is  ordered,  that  said  issue  of  bonds  is  au- 
thorized Upon  the  conditions  following  and  not  otherwise,  to 

"First;  That  said  $5,500,600  of  bonds  issued  under  and  in 
ptirsnance  of  said  mortgage  and  upon  the  deposit  of  cash 
to  pay  oS  the  balance  of  said  6  per  cent,  convertible 
gold  notes  as  aforesaid,  due  May  1,  1911,  surrendered  and 
released  to  the  company  as  aforesaid,  shall  be  sold  at  not 
less  than  par,  with  interest  accrued  thereon,  and  the  pro- 
ceeds thereof  applied  only,  with  the  proceeds  of  the  bonds 
hereby  authorized,  to  the  purposes  hereinafter  mentioned 
in  this  Order,  making  the  amount  of  the  said  bonds  so 
to  be  applied  to  said  purposes  the  sum  of  $12,755,000. 

"Second:  That  none  of  the  $7,254,200  of  bonds  au- 
thorized hereunder  shall  be  sold  by  the  said  Interborough 
Rapid  Transit  Company  for  less  than  par,  with  interest  ac- 
crued thereon,  and  that  the  proceeds  (hereof  shall  be  ap- 
plied, with  the  proceeds  of  the  said  $5,500,800  of  bonds  in 
the  preceding  paragraph  mentioned,  only  to  the  following 
purposes,  that  ii  to  say:  _, 
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"(I)  Toward  discharging  or  refundtn; 
of  $10,000,000  of  one  year  four 
and  one-half  per  cent,  notes  of 
said  company,  dated  April  29, 
1911,  incurred  (a)  to  pay  off  $4,- 
584,000  of  tbe  said  six  per  cent 
convertible     g'old     notes,     dated 

May  1,  1906 $4,584,000 

and  (b)  for  construction,  com- 
pletion, extension  or  improve- 
ment of  its  facilities 3,000,000 

$7,584,000.00 

"(2)  To  or  toward  discharge  of  indebtedness 
of  Interborough  Rapid  Transit  Company 
to  the  Rapid  Transit  Snbway  Constmc- 
tion  Company  for  cost  of  construction  of 
the  Brooklyn-Manhattan  Rapid  Transit 
Railroad   3,50Q,0OOin 

"(3)  For  acquisition  of  property,  and  for  tbe 
construction,  completion,  extension  of 
the  company's  facilities  during  th«  year 
beginning  July  1.  1911 996,33^85 

"(4)  Reserved  in  accordance  with  the  provi- 
sions of  the  mortgage  to  pay  or  dis- 
charge mortgages  upon  real  property  ac- 
quired or  paid  for  with  moneys  to  be  re- 
paid out  of  proceeds  of  the  issue  hereby 
authorized,  said  mortgages  being  in 
amounts  and  upon  property  described  as 
follows,  namely:  (1)  property  at  two 
hundred  and  eighteenth  street  and 
Harlem  River,  $500,000;  (2)  South  Ver- 
non park  property,  $174,600 674,600.00 

Total  $12,754,93285 

"Third.  That  said  company  shall  keep  separate,  true 
and  accurate  accounts  showing  the  receipt  and  application 
in  detail  of  the  proceeds  of  the  sale  or  disposal  of  the 
bonds  hereby  authorized  to  be  issued,  and  on  or  before 
the  tenth  day  of  each  month  the  company  shall  make 
veritied  reports  lo  the  Commission,  stating  the  sale  or 
sales  of  said  bonds  during  the  previous  month,  the  terms 
and  conditions  of  sale,  the  moneys  realized  therefrom, 
and  the  use  and  application  of  such  moneys;  and  said  ac- 
counts, vouchers  and  records  shall  be  Open  to  audit,  uid 
may  be  audited  from  time  to  time  by  accountants  and  ex- 
aminers designated  for  such  purpose  by  the  Commission. 

Fourth.  That  none  of  the  proceeds  of  any  of  the 
aforementioned  bonds  shall  be  expended  by  tbe  said  com- 
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pany  for  purposes  speciiied  in  subdivision  3  of  paragraph 
Second  of  Section  3.  other  than  the  receipts  on  account 
of  accrued  interest,  until  a  properly  itemized  bill  for  each 
proposed  expenditure  shall  have  been  submitted  to  the 
Commission  by  the  company,  with  the  certificate  of  one 
of  its  officers  that  such  expenditure  represents  a  real  in- 
crease in  its  fixed  capital,  as  defined  in  the  accounting  rules 
of  the  Commission,  and  not  a  replacement  of  any  part  of 
such  fixed  capital,  or  a  substitution  for  wasted  capital,  or 
other  loss  properly  chargeable  to  income,  and  until  such 
bills  shall  have  been  approved  by  the  Commission, 

"Fifth.  That  the  authority  hereby  given  to  isstte  such 
bonds  shall  spply  only  to  bonds  issned  by  the  said  com- 
pany on  or  before  the  first  day  of  July,  1912. 

"Sixth.    That    the    Interbtwough    Rapid    Transit    Com- 
pany shall  increase  the  annual  sinking-fnnd  payment  pro- 
vided for  in  Article  XI  of  the  said  mortgage,  and  shall, 
as  of  the  1st  day  of  November,  1911,  and  on  the  1st  day 
of  November  of  each  and  every  year  thereafter,  pay  to 
the  trustee  as  and  for  such  sinking  fund  an  amount  equal 
to  one  per  cent,  of  the  total  amount  of  the  principal  of 
bonds  at  the  time  of  such  payment  outstanding  secured  by 
the  said  mortgage. 
"Section    4.    Further    ordered,    that    the    at;thority    hereby 
given  for  the  issuance  by  the  Interborough  Rapid  Transit  Com- 
pany of  the  sum  of  $7,254,200  face  value  of  said  bonds  is  with- 
out prejudice  to  any  right   of  the  said  company  to  prosecute 
herein  its  application  for  authority  to  issue  a  further  amount 
of  said  bonds,  and  is  without  prejudice  to  the  right  of  the 
Commission  to  defer  action  and  inquire  further  thereon,  and 
upon  the  presentation  of  further  proof  to  make  its  determina- 
tion as  to  the  same,  and  is  likewise  without  prejudic*  to  the 
right  of  the  company  to  make  further  application  to  the  Com- 
mission for  authority  to  issue  bonds  to  pay  any  'debt  to  the 
Rapid  Transit  Subway  Construction   Company. 

"Section  S.  It  is  ordered,  that  this  Order  shall  take  effect 
on  the  23d  day  of  February,  1912,  and,  except  as  provided  in 
the  fifth  subdivision  of  Section  3,  limiting  the  duration  of  the 
authority  to  issue  such  bonds  herein  granted,  continue  in  force 
until  otherwise  ordered  by  the  Commission,  and  that,  within 
ten  (10)  days  after  service  upon  it  of  a  copy  of  this  Order,  said 
company  notify  the  Commission  whether  the  terms  of  this 
Order  are  accepted  and  will-  be  obeyed." 

The  proceedings  had  and  the  Order  entered,  in  Case  No. 
1392,  on  December  18,  1911,  modified  by  the  Order  entered 
in  Case  No.  1392  on  February  23,  1913,  were  summarized  at 
3  P.  S.  O.  B.  [1st  Diet  N.  Y.]  — ). 

An  application  by  the  Continental  Secnrities  Company, 
as  a  minorHy  stockholder  of  the  Znterborongh  Rapid  Transit 


870    New  Yokk  Pub.  Sesv.  Commission — Fibst  Dist. 

Company,  for  an  injunction  restraining  the  voting,  at  a  stock- 
holders' meeting,  of  certain  sharee  of  the  stock  of  the  latter 
company  held  by  a  corporate  trustee,  in  favor  of  the  execu- 
tion and  issuance  of  the  mortgage  submitted  to  the  Com- 
mission in  Case  Mo.  1614,  was  heard  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York,  by 
Mr.  Justice  Lacombe  on  February  24,  1913,  and  a  decision 
handed  down  by  him  on  February  27,  1913,  denying  the 
plaintiffs  motion.  {Neto  York  Laic  Journal,  March  4, 1913.) 
A  temporary  injunction  restraining  the  execution  and  de- 
livery of  the  proposed  contracts  with  the  Interborongh 
Rapid  Transit  Company  and  the  New  York  Municipal  Kail- 
way  Corporation,  obtained  in  a  suit  instituted  by  Mr.  John 
J.  Hopper,  was,  on  February  11,  1913,  unanimously  vacated 
and  set  aside  by  the  Appellate  Division  of  the  Supreme  Court 
for  the  First  Department,  in  an  Opinion  banded  down  by 
that  Court  (Hopper  v.  WUoox  et  al.,  —  App.  Div.  — ).  This 
Opinion  discussed  the  validity  of  some  of  the  financial 
arrangements  involved  in  the  contracts  and  mortgages  for 
the  carrying  out  of  the  so-called  dual  system  of  rapid  transit 
On  February  28,  1913,  the  Appellate  Division  denied  the 
application  of  the  plaintiff  for  leave  to  appeal  to  the  Court 
of  Appeals.  Presiding  Justice  Ingraham  wrote  for  the 
majority,  and  with  him  concurred  Mcloughlin,  Scott  and 
Clarke,  J.  J.  Mr.  Justice  Laughlin  filed  an  Opinion  in  dis- 
sent 

Further  facts  as  to  the  action  taken  in  the  matter  appear 
in  the  Orders  entered. 

Oliver  C.  Semple,  Le  Roy  T.  Harknesa,  and  Arthur 

Du  Bote,  for  the  Commission. 
Richard  Reid  Rogers,  James  L.  Quackenbush,  and 
Alfred  E.  Mudge,  for  the  Interborongh  Bapid 
Transit  Company. 
Oeorge  D.  Teomans,  Arthur  M.  Williams,  Charles  L. 
Woody,  and  Joseph  P.  Cotton,  Jr.,  for  the  New 
York  Municipal  Railway  Corporation. 
A  Ibert  S.  Bard,  for  the  Citizens'  Union  of  the  City  of 
New  York. 
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J.  As'pviiwall  Hodge  and  Alexander  Holtzoff,  for  the 
Continental  Securities  Company,  a  minority 
stockholder  of  the  Interhorongh  Bapid  Transit 
Company, 

Maltbib,  Commissioner  (dissenting) :  These  two  applica- 
tions for  approval  by  the  Commission  under  the  Public  Serv- 
ice Commissions  Law  of  mortgages  and  bond  issues  thereun- 
der are  a  result  of  the  contracts  recently  entered  into  between 
the  Commission,  acting  as  a  rapid  transit  commission  for  the 
.  City  of  New  York,  and  the  Interborough  Rapid  Transit  Com- 
pany and  the  New  York  Municipal  Eailway  Corporation. 
But  I  shall  discnss  here  only  those  phases  of  the  financial 
plans  which  have  been  submitted  for  our  approval  as  a  regu- 
latory body,  and  against  which  there  are  serious  objections. 

CAPrTALIZAnON  OP  Bbplagbmbnts 

A  fundamental  objection  to  both  the  Brooklyn  Bapid 
Transit  and  the  Interborough  proposals  is  the  contemplated 
capitalization  of  replacements.  The  New  York  Municipal 
Bailway  Corporation  (Brooklyn  Bapid  Transit)  purposes 
to  issue  aSYz-year  bonds  to  cover  an  expenditure  of  approxi- 
mately 16,000,000  on  the  reconstruction  of  existing  rail- 
roads and  13,880,000  on  the  third-tracking  of  existing 
elevated  lines.  A  very  considerable  portion  of  the  former 
smn  will  be  spent  on  the  mere  replacement  of  existing  prop- 
erty, leaving  bat  a  small  part  to  cover  actual  additions  to 
the  property;  and  the  same  applies  in  a  diminished  degree 
to  the  second  item.  The  cost  of  moving  a  track  from  one 
location  to  another,  and  installing  new  ties,  rails,  etc.,  is 
necessarily  an  element  of  operating  expense,  whether  in- 
curred in  consequence  of  wear  and  tear,  or  of  obsolescence  and 
inadequacy.  It  is  so  treated  in  the  accounting  systems  of 
this  Commission  and  the  Interstate  Commerce  Commission. 
Every  well-managed  corporation,  before  ascertaining  profits 
and  declaring  dividends,  sets  aside  some  portion  of  its 
revenue  to  provide  for  extraordinary  replacements  that  are 
not  properly  charged  to  the  operating  expenses  of  a  single 
year. 
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The  proposed  plan  of  tbe  Interborough  company  ia  even 
more  ohjectionable,  as  that  company  proposes  to  take  advan- 
tage of  the  situation  to  scrap  a  considerable  amount  of  elec- 
trical apparatus  in  the  Manhattan  power  house  that  has 
become  out  of  date  and  uneconomical  in  operation.  The 
machinery  that  will  replace  the  discarded  apparatus  ought 
to  be  paid  for  (up  to  the  cost  of  the  latter)  out  of  its  depre- 
ciation fund,  rather  than  the  proceeds  of  53-year  bonds.  The 
company  is  merely  repeating  the  experience  which  brought 
the  surface  railways  of  Manhattan  to  dnaneial  difficulties. 
When  money  is  borrowed  to  replace  property  originally  ac- 
quired with  borrowed  funds,  the  necessary  result  is  the  ex- 
istence of  two  debts  or  liens  on  a  single  property.  The 
capitalization  of  replacements  was  strongly  condemned  In 
the  Binghamton  case  by  the  Court  of  Appeals,  which  said 
(People  ex  rel.  Binghamton  Light,  Heat  and  Poioer  Co.  t. 
Stevens,  203  N.  Y.  21,  25) : 

"It  will  not  be  denied  that  fuel  and  such  other  mate- 
rials as  are  consumed  from  day  to  day  and  the  labor 
incurred  in  daily  maintenance  should  be  paid  for  from 
the  earnings  of  the  corporation  as  a  part  of  its  running 
expenses  prior  to  the  payment  of  Into'est  upon  bonds 
or  dividends  upon  capital  stock.  A  reasonable  considera- 
tion of  the  interests  of  a  corporation  and  the  ultimate 
good  of  its  stock  and  bondholders,  and  a  regard  for  the 
investing  public  and  that  fair  dealing  which  should  be 
'observed  in  all  business  transactions,  require  that  ma- 
chines and  tools  paid  for  and  charged  to  capital  account, 
but  which  necessarily  become  obsolete  or  wholly  worn 
out  within  a  period  of  years  after  the  same  are  pur- 
chased or  installed,  should  be  renewed  or  replaced  by 
setting  aside  from  time  to  time  an  adequate  amount  In 
the  nature  of  a  sinking  fund  or  that  by  some  other 
system  of  financing  the  corporation  put  upon  the  pur- 
chaser from  the  corporation  the  expense  not  alone  of 
the  daily  maintenance  of  the  plant  but  a  just  proportioa 
of  the  expense  of  renewing  and  replacing  that  part  of 
the  plant  which  although  not  daily  consumed  must  neces- 
sarily be  practically  consumed  within  a  given  time.    If 
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tliat  is  not  done  and  renewals  and  replacements  are 
continually  added  to  the  capital  acconnt,  the  capital 
account  must  neceaaarily  become  more  and  more  ont  of 
proportion  to  the  real  value  of  the  property  of  the  cor- 
poration." 

Rhpundinq  ExisnNQ  Bonds 

The  Interborough  proposal  to  refund  148,000,000  of  out- 
standing bonds  and  notes  invites  severe  criticism  on  the 
grounti  that  a  considerable  part  of  those  evidences  of  in- 
debtedness was  not  iBBued  for  capital  purposes.  The  book 
liability  on  bond  account  is  939,460,000,  but  of  this  amount 
95^1,000  bonds  have  never  been  sold  and  11,603,000  have 
been  reacquired  for  sinking-fund  purposes,  etc.,  so  that  the 
net  amount  outstanding  is  $32,896,000.  But  most  of  these 
bonds  were  issued  at  a  discount,  so  that  the  amount  of  cash 
realized  and  used  for  the  acquisition  of  property  was  much 
less  than  |32,896,000.  A  portion  of  the  discount  has  been 
made  up  ont  of  income,  or  by  tbe  sale  of  a  few  bonds  at  a 
premium,  but  the  balance  sheet  of  December  31, 1912,  showed 
that  there  was  still  $1,392,724  of  debt  discount  and  expense 
unamortized.  Every  principle  of  sound  finance  would  re- 
quire that  bonds  to  this  amount  should  be  purchased  and 
retired  throng  the  application  of  moneys  in  the  company's 
treasury,  rather  than  the  moneys  borrowed  on  a  53-year 
obligation.  Moreover,  the  enffineerB  of  the  Commission  who 
examined  the  property  acquired  with  the  outstanding  bonds 
found  and  testified  under  oath  that  certain  of  this  property 
had  been  retired  and  was  no  longer  in  existence,  while  other 
expenditures  on  side-door  experiments  bad  been  charged  to 
capital  account  which  should  have  been  included  in  main- 
tenance. The  various  items  amounted  in  the  aggregate  to 
1145,656,  which  sum  should  have  been  drawn  from  the  de- 
preciation fund  and  applied  to  the  retirement  of  bonds. 
Altogether,  more  than  $1,500,000  of  the  outstanding  bonds 
should  have  been  redeemed  out  of  current  assets. 

In  order  to  redeem  outstanding  bonds,  the  company  has 
to  pay  the  bondholders  a  premium  of  5  per  cent.,  which 
amounts  In  the  aggregate  to  $1,644,800.    This  is  another  item 
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that  a  conservative  plan  of  financing  would  require  to  be 
charged  against  surplus,  and  not  against  the  new  bond  issue. 

Capitalizinq  Losses 

Among  the  purposes  to  which  .the  proceeds  of  f  15,000,000 
of  short-term  notes  were  devoted  was  the  purchase  of  real 
estate  on  investment  account.  Some  |1»11S»000  was  thus 
expended,  in  addition  to  which  the  company  charged  against 
the  notes  interest  and  taxes  on  the  investment  after  the  date 
of  acquisition  to  the  amount  of  nearl;  |200,000.  None  of 
this  real  estate  is  used  bj  the  company  or  intended  for  im- 
mediate use.  Some  of  it  is  rented,  but  the  revenue  derived 
therefrom  amounted  to  only  |18,000  and  the  net  loss  to 
the  company  in  the  five  years  covered  was  $176,416.56.  On 
what  principle  a  public  service  corporation  can  distribute 
among  its  stockholders  the  profits  from  some  of  its  invest- 
ments before  deducting  losses  on  other  classes  of  investments 
is  a  question  that  deserves  answer.  This  company's  practice 
of  charging  interest  and  taxes  on  real  estate  to  iDvestmeat 
Account,  instead  of  Income  Account,  according  to  the  testi- 
mony of  the  chief  statistician  of  the  Commission,  contravenes 
the  accounting  rules  prescribed  by  the  Public  Service  Com- 
missioil. 

This  item  is,  however,  small  in  amount  compared  with  the 
losses  on  the  Stflinway  tunnel,  which  the  company  seeks  to 
capitalize.  Up  to  the  beginning  of  1908,  the  company  had 
advanced  to  the  New  York  &  Long  Island  Railroad  Company 
(the  title  of  the  company  that  built  the  Steinway  tunnel) 
f  3,745,500,  and  to  the  trustees  who  took  possession  of  the 
assets  of  the  company  when  its  corporate  existence  ceased 
$3,332,401.16,  in  addition  to  the  f 402,035  which  it  prid  for 
the  tunnel  company's  stock.  As  is  very  generally  known, 
the  expenditure  is  greatly  in  excess  of  the  value  of  the  tunnel, 
whether  figured  on  the  reasonable  cost  or  the  earning  capac- 
ity. In  its  attempt  to  complete  the  tunnel  before  the  expira- 
tion of  its  francliise,  the  tunnel  company  spent  money  so 
lavishly  that  large  sums  were  wasted.  The  company  has 
allowed  the  tunnel  to  lie  idle  ever  since  its  completion,  and 
practically  the  only  work  done  on  it  for  several  years  has 
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consisted  of  maintenance.  Yet  the  company  now  asks  the 
consent  of  the  CommisBiou  to  issue  bonds  to  cover  these 
direct  expenditures  of  |776,iD4.51  together  with  (678^94 
interest  charges  to  June  30,  1909.  At  that  time,  realizing 
the  futility  of  charging  the  tunnel  company  and  crediting 
its  own  income  account  with  interest  on  advances  that  could 
never  be  collected,  the  Interborough  company  ceased  to  pile 
up  its  nominal  assets  in  this  way.  Nevertheless,  it  is  now 
asking  the  Commission  for  authority  to  Issue  bonds  to  realize 
?1,921,091.80,  which  it  may  add  to  its  revenue  or  surplus 
and  possibly  distribute  among  its  stockholders  (a  5%  per 
cent  dividend)  on  the  theory  that  such  amount  represents 
real  income,  whereas  it  is  actually  a  book  asset  upon  which 
the  company  cannot  realize.  And  the  books  of  the  company 
will  reveal  a  nominal  asset  of  111,000,000  as  compared  with 
the  (3,000,000  at  which  the  Steinway  tunnel  will  stand  in 
the  Construction  Account  of  the  new  subway  lines.  Such 
methods  of  manufacturing  securities  and  creating  fixed 
charges  to  burden  future  income  ought  to  be  condemned  by 
this  Commission,  and  not  approved.  Capitalization  should 
not  be  based  on  assets.  In  the  case  of  People  ex  rel.  New 
rork  Edison  Co.  v.  Willcox  (207  N.  Y.  86),  the  Court  of 
Appeals  (Judge  Collin  writing  the  Opinion)  said: 

"It  [The  Public  Service  Commissions  Law]  made  the 
Commissions  the  guardians  of  the  public  by  enabling 
them  to  prevent  the  issue  of  stocks  and  bonds  for  other 
than  statutory  purposes,  or  in  appreciable  and  unfair 
excess  of  the  value  of  the  assets  securing  them." 
At  least  f  6,000,000  of  outstanding  bonds  and  notes  should 
have  been  paid  oft  through  the  application  of  current  assets 
which  in  considerable  part  really  represent  the  proceeds  of 
loans;  and,  if  the  precedents  established  by  the  Commission 
in  previous  cases  were  followed,  the  Order  in  this  case  would 
so  provide.    The  excess  of  liquid  assets  over  unfunded  debt 
(other  than  the  fl5,000,000  of  notes)  is  |9,200,000,  which 
furnishes  ample  resources  for  such  purpose.    But  it  seems 
to  be  the  notion  that  bonds  may  properly  issue  for  losses 
and  operating  expenses  as  well  as  assets,  so  long  as  a  sink- 
ing fund  is  provided  for  their  ultimate  retaremeut- 
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Redemption  Pbicb  Too  High 

Tlie  Interborougli  mortgage  provides  that,  if  the  boudB  are 
redeemed  or  called  iu  whule  or  m  part  before  maturity,  the 
holders  thereof  shall  be  entitled  to  receive  110  per  cent,  of 
their  face  value  and  accrued  interest  When  the  present 
mortgage  was  authorized  in  ld08  the  Commission  refused  to 
sanction  a  redemption  price  of  110,  and  required  the  com- 
pany to  reduce  the  figure  to  105  {Re  Mortgage  of  Inter- 
borough  Rapid  Trannit  Co.,  1  P.  S.  C.  B.  [lat  Dist  N.  Y.] 
149).  Ab  the  first  issue  of  bonds  was  to  net  the  company 
95,  it  was  considered  that  a  10-point  difference  between  issue 
price  and  redemption  price  was  ample.  It  is  now  proposed 
that  the  issue  price  shall  be  93i^  (net  to  the  company)  and 
that  the  redemption  figure  shall  be  110,  or  a  difference  of 
IQYz  points.  It  is  suggested  that  this  wide  margin,  is  neces- 
sary to  enable  the  bonds  to  be  marketed  at  931/2 ;  but  if  10 
points  was  sufficient  in  1908  what  has  changed  the  situation 
to  make  lOVa  points  mandatory  in  1913?  Yet  the  interest 
on  fl25,000,000  of  these  bonds  is  to  be  a  preferred  claim 
on  earnings  prior  to  interest  on  17^0,000,000  contributed  by 
the  City  of  New  York.  This  is  the  first  instance  in  the  his- 
tory of  the  Commission  that  a  mortgage  has  been  approved 
in  which  the  redemption  price  of  five-per-cent.  bonds  has 
been  fixed  at  110. 

It  is  urged  that  the  two  cases  before  us  are  unusual,  that 
the  two  proposals  are  part  of  the  "subway  settlement,"  and 
that  these  decisions  cannot  be  considered  precedents  in  future 
applications  of  a  similar  nature,  if  any  are  ever  made.  If 
such  is  the  case,  it  should  be  clearly  stated  here,  for  the 
capitalization  of  replacements,  unamortized  discounts  on  re- 
funded issues,  expenditures  properly  chargeable  to  operation, 
losses  on  investments,  unearned  taxes  and  interest,  etc.,  is 
certainly  open  to  grave  criticism  and  the  idea  ought  not  to 
be  allowed  to  go  out  that  this  Commission  believes  such  a 
financial  policy  is  sound.  In  my  opinion,  there  are  no 
exigencies  at  present  which  justify  an  exception  to  the 
general  rule  even  in  these  cases. 
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In  the  Matteb  of  the  Application  of  the  New  Yoek  Dock 
Railway,  undeb  Section  55  op  the  Public  Sebvice 
Commissions  Law,  fob  an  Obdeb  Authobizing  the 
Issuance  op  Cektain  Shares  op  Its  Stock. 

Case  No.  1587. 

Decided  March  sS,  1913. 

Issuance  of  Stock  and  Bonds — Purposes  foi  Which  Securities  May 
Be  Issued — Acquisition  of  Existing  Property — Purchase  of  New  Equip- 
men^-^ost  of  New  Construction. — The  N.  Y.  D.  Ry.,  a.  railroad  corpora- 
tion, asked  authority  to  issue  its  stock  for  purposes  as  follows:  $334,250 
for  the  acquisition  of  certaio  existing  property  to  be  taken  over,  $48,850 
for  the  acquisition  of  certain  property  described  as  railroad  tracks,  $33,300 
for  the  acquisition  of  certain  new  barges  and  lighters,  and  $22,000  for 
the  construction  of  new  railroad  tracks.  HELD,— that  the  issuance  of 
securities  for  these  purposes  should  be  authorized  and  approved. 

Issuance  of  Stock  and  Bonds — Purposes  for  Which  Securities  Usy 
Be  Issued — Application  of  Proceeds — Payment  for  New  York  City  Cor- 
porate Stock  Required  by  Terms  of  Franchise. — The  N.  Y.  D.  Ry.  asked 
authority  to  apply  proceeds  of  an  issue  of  its  capital  stock  to  the  dis- 
charge of  obligations  incurred  by  it  in  the  sum  af  $5,031.25  for  the  ac- 
quisition of  $5,000,  par  value,  of  the  corporate  stock  of  the  City  of  New 
York,  which  the  company  was  required,  by  the  terms  of  its  local  fran- 
chise, lo  purchase  and  deposit  with  the  City,  the  company  meanwhile  to 
receive  the  interest  upon  such  corporate  stock  and  the  stock  to  be  re- 
turned to  it  upon  the  expiration  of  its  franchise.  HELD, — that,  under 
th*  circumstances,  this  is  to  be  deemed  a  proper  capital  expenditure. 

Issuance  of  Stock  and  Bonds — Purposes  for  Which  Securities  Hay 
fie  Issue d-.~AppIication  of  Proceeds — Payment  for  Local  Franchise- 
Amortization  during  Franchise  Term. — The  N.  Y.  D.  Ry,  asked  authority 
to  apply  proceeds  of  an  issue  of  its  slock  to  the  discharge  of  obligations 
incurred  by  it,  in  the  sum  of  $5,000,  for  a  cash  payment  to  the  City  of 
New  York  for  the  local  franchise  under  which  the  company  will  operate, 
exclusive  of  the  annual  payment  of  $500  per  annum  under  such  franchise. 
The  franchise  also  provided  that,  at  the  expiration  of  fifteen  years  from 
July  25,  1912,  there  should  be  a  revaluation  and  a  readjustment  of  the 
compensation  to  be  paid  the  City  thereafter.  HELD, — that  this  sum  is  a 
legitimate  charge  under  the  Public  Service  Commissions  Law  and  the 
application  should  be  granted,  on  condition  that  the  sum  be  amortized 
during  the  remainder  of  the  initial  period  of  the  franchise  term. 

Issuance  of  Stock  and  Bonds — Purposes  for  Which  Securities  May 
Be  Issued — Payment  for  "Past  Use  and  Occupation  of  the  Streets"  by 
Applicant's  Parent  Corporation. — The  N.  Y.  D.  Ry.,  a  subsidiary  corpora- 
tion of  the  N.  Y.  D.  Co.,  asked  authority  to  apply  proceeds  of  an  issue  of 
its  stock  to  the  discharge  of  obligations  incurred  by  it,  in  the  sum  of 
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dently  required  the  N.  Y.  D.  Ry.,  before  the  City  would  give  it  a  fran- 
chise, to  compensate  the  City  for  illegal  occupancy  and  operatiom  by  tbc 
parent  corporation.  HELD, — that  the  capitalization  of  this  expenditure 
cannot  be  authorized,  and  the  N.  Y.  D.  Co.  should  reimburse  the  N.  Y. 
D.  Ry.  for  the  amoit^t  thereof  forthwith. 

iMuaoce  of  Stock  and  Bonds — Purimsea  for  Which  Secnrittea  Hay 
Be  iHued — Oi^anization  ExpenBe»— Legal  Expense*— Amortizatioii  dur- 
ing the  Remainder  of  the  Franchiie  Period — The  N.  Y.  D.  Ry.  asked 
authority  to  apply  the  proceeds  of  an  issue  of  its  stock  to  the  discharge 
of  obligatioas  incurred  by  it,  in  the  sum  of  $3,917.54,  for  organization  ex- 
penses, and  $26,904.82  for  legal  expenses.  The  applicant  expressed  will- 
ingness that  all  of  these  sums  should  be  required  to  be  amortized  during 
the  remaining  period  of  the  francliise  grant.  HELD, — that  the  applica- 
tion should  be  granted,  on  condition  that  all  of  the  amounts  be  amortized 
as  stipulated,  even  though  a  strict  application  oi  accounting  principles 
would  require  only  a  portion  to  be  amortized. 

Orders  of  the  Commitsion — Issuance  of  Stock  and  Bonds— Terms 
upon  which  Authority  Will  Be  Granted — Sabseqaent  Submission  of 
Lease. — The  N.  Y.  D.  Ry.  asked  authority  to  issue  its  stock  and  bonds 
to  acquire  certain  existing  property  and  to  make  certain  new  construc- 
tion. A  considerable  portion  of  the  property,  consisting  of  rails,  ties, 
special  work,  etc.,  was  to  be  located  upon  land  and  property  and  owned 
by  the  N.  Y.  D.  Co.  No  contract  or  lease  had  yet  been  consummated 
between  the  two  corporations.  HELD, — that  it  would  be  improper  to 
authorize  stock  tor  the  construction  of  tracks  on  land  in  which  the  N.  Y, 
D.  Ry.  has  no  int«rest,  and  the  Order  will  therefore  permit  the  issuance 
of  the  stock  only  when  a  lease  or  agreement  has  been  submitted  to  and 
approved  by  the  Commission,  and  then  only  upon  such  conditions  as 
may  be  prescribed  by  the  Commission  in  view  of  the  terras  of  such  lease 
or  contract. 

Issuance  of  Stock  and  Bonds — Amount  of  Securities  Issuable — Com- 
mon and  Preferred  Capital  Stock— Circumstances  Held  to  Warrant  Ap- 
proval of  Application.— Under  the  circumstances  stated  in  the  Opinion, 
the  N.  Y.  D.  Co.  should  be  authorized  to  issue  $50,000  of  common  stock 
and  $450,000  of  its  preferred  stock,  upon  the  terms  and  conditions,  and 
for  the  purposes,  specified  in  the  Order  entered.* 


^Syllabus  prepared  by  the  Commission. — Ed. 
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OKLAHOMA. 

Corporatioii  CommisBion. 

In  be  Proposed  Obdeb  to  Oki^eoua  Opebating  Company, 
A  Cobpoeation;  King's  Laundbi,  a  Co-Pabtnbbship; 
White  Swan  Laundbt  CompanTj  a  Cobpoeation;  Pal- 
ace Laundby  Company,  a  Coepobation;  New  Statb 
Laundey  Company^  a  Cobpoeation. 

Cause  No.  163*— Order  No.  685. 
Decided  Marek  25,  1913. 

Conaolidatioa  of  Latiiidrl««. 

Upon  complaint  that  many  of  the  laundries  of  Oklahoma  City  had  con- 
solidated and  increased  prices,  the  Commission  ordered  an  investigatioti. 
It  appeared  that  eight  laundries  had  been  merged  into  a  single  company, 
known  as  the  "Oklahoma  Operating  Company,"  for  the  purpose  of  curtailing 
operating  expenses  and  maintaining  a  standard  of  prices,  and  that  the  new 
company  controlled  about  75  per  cent,  of  the  laundry  business  performed 
with  collection  and  delivery  service,  in  Oklahoma  City.  Four  of  the  laundries 
taken  over  had  been  closed  down  after  the  consolidation  was  effected,  and 
an  attempt  had  been  made  to  purchase  the  only  remaining  laundry  of  any 
considerable  size.  It  further  appeared  that  the  prices  charged  by  the 
Oklahoma  Operating  Company  in  Oklahoma  City  were  in  some  instances 
higher  and  in  others  lower  than  the  prices  charged  by  the  various  laundries 
prior  to  the  consolidation,  and  that  the  Oklahoma  Operating  Company  had 
established  an  agency  in  the  Town  of  Edmond  and  had  charged  substantially 
lower  prices  at  this  agency  for  the  purpose  of  forcing  the  Edmond  Steam 
Laundry  to  cease  from  soliciting  business  in  Oklahoma  City. 

H<»iopol7— JtirUdiction  of  Commiuion  over  Rates  and  Service. 
Held:  That  the  laundry  business,  although  it  consists  in  the  sale  of  acrv- 
icea  rather  than  commodities,  is  such  a  business  as  may  be  monopolized  or  - 
combined  in  restraint  of  trade,  and  that  the  consolidation  of  the  defendants 
into  the  Oklahoma  Operating  Company  had  created  a  virtual  monopoly, 
making  its  business,  prices  and  rates  of  public  consequence  and  subject  to 
the  control  of  the  Commission,  under  Section  8812  of  Snyder's  Cmnpiled 
Laws  of  Oklahoma; 

Rectralnt  of  Trade. 

That  the  method  employed  in  consolidating  the  eight  laundries  constituted 

a  violation  of  the  Statute,  and  that  the  establishment  of  an  agency  and  the 
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cutting  of  rates  in  the  Town  of  Edmond  for  the  purpose  of  driving  tfae 
Edmond  Steam  Laundry  out  of  Oklahoma  City,  so  that  the  defendant  might 
control  the  business  and  prices  in  Oklahoma  City,  was  illegal  and  repre- 
hensible; 

Managert'  Salariea, 

That  although  the  salaries  paid  to  the  managing  officials  were  higher  than 
those  usually  paid  for  similar  services,  they  might  be  justified  by  efficient 
man^cement  so  long  as  reasonable  rales  were  maintained  and  reasonable 
dividends  paid  to  non-salaried  stockholders; 

KeBtrictive    Contract!   with    Drivera. 

That  the  restrictive  provisions  of  the  contract  entered  into  with  wagon 

drivers   should  be   modified  so  that  a  driver  leaving  the  company's  service 

should  not  thereafter  be  prevented  from  entering  into  the  laundry  business 

in  territory  not  covered  by  his  rotite  while  employed  by  the  company; 

Rates. 

That  the  prices  charged  by  the  Oklahoma  Operating  Company  were  ap- 
proximately the  standard  prices  for  laundry  service  and  therefore  reasonable. 
Order. 

It  was  ordered  that  the  Oklahoma  Operating  Company  should  not  in- 
crease its  prices  for  any  class  of  service  without  first  securing  the  approval 
of  the  CommissioiL* 


In  eb  Inpobmation  against  the  Tishimingo  Ice  and  Cold 

Stobagb  Compant,  a  Paetnership,  CoikfPOSBD  OP  p.  T. 

-  Foley  and  O.  B.  Foley,  fob  Violation  of  Oedbe  No.  504. 

Cause  No.  1408— Order  No.  690. 

Decided  March  z8,  1913. 

Order  Fixing  Prices  for  Ice — Jurisdiction  of  Federal  Court- 
Penalty  for  Violation — Refund  of  Overcharges. 

Upon  complaint  that  the  Tishimingo  Ice  and  Cold  Storage  Company  had 
violated  the  Commission's  order  No.  504,  directing,  among  other  things, 
that  the  defendant  deliver  ice  in  Tishimingo  in  lots  of  100  pounds  or  less, 
3t  60  cents  per  100  pounds,  and  in  lots,  of  600  pounds  or  more,  at  40  cents 
per  100  pounds,  it  appeared  that  the  previous  order  had  been  issued  upon 
evidence  that  the  defendant  was  practicing  discrimination  by  selling  ice  in 
wagon-load  lots  or  for  the  purpose  of  resale  at  40  cents  per  100  pounds 
and  to  customers  living  in  the  country  at  50  cents  per  100  pounds  although 
the  citizens  of  Tishimingo  were  charged  75  cents  per  100  pounds. 

The  defendant  had  sought  to  enjoin  the  enforcement  of  this  order  but 
the  United  States  District  Court  had  held  that  the  defendant  had  an  adequate 
remedy  in  the  state  courts. 

'Editor's  tyUabus. 


Held:  That,  although  the  District  Court  coold  have  enjoined  the  future 
enforcement  of  the  order,  it  could  not  have  ordered  the  abatement  of  the 
present  action  since  the  Commission's  order  is  final  and  must  be  obeyed 
until  an  appeal  is  taken  from  the  Commission; 

That  the  defendant  must  either  obey  Order  No.  504  or  come  before  the 
Commission  and  show  that  the  order  is  unreasonable; 

That  order  No.  504  does  not  fix  prices  lower  than  those  charged  in  other 
towns  without  an  order  of  the  Commission; 

That,  since  the  imposition  of  a  heavy  penalty,  although  just,  would  not 
inure  to  the  beneht  of  the  citizens  of  Tishimingo,  only  a  nominal  penalty 
will  be  imposed  and  the  defendant  will  be  required  to  make  an  accounting 
and  refund  all  sums  collected  in  excess  of  the  prices  prescribed  in  Order 
No.  504. 

An  order  was  entered  accordingly.* 

APFHAHA.NCB8: 

For  the  complainants :  Bingham  d  Garrett,  Attya. 

FINDINGS  OF  FACT,  OPINION  AND  ORDER. 

By  the  Commiaaion  : 

Information  vas  filed  with  the  Commisaion  bj  J.  W. 
Gilliam,  et  al.,  of  Tishimingo,  alleging  that  the  defendant, 
the  Tishimingo  Ice  &  Cold  Storage  Company,  a  partnership, 
composed  of  P.  T.  Foley  and  O.  B.  Foley,  violated  Order  No. 
501,  wherein  said  order  provides  that  the  defendant  shall 
deliver  ice  to  parties  within  the  corporate  limits  of  Tishimingo 
in  lots  of  600  poande  or  more  at  40  cents  per  hundred  pounds. 

The  case  was  heard  at  Tishimingo  and  no  one  appeared 
for  the  defendant,  and  the  evidence  showed  that  the  defendant 
delivered  ice  in  quantities  of  600  pounds  or  more  for  40  cents 
per  hundred  pounds  for  a  short  time  after  the  order  com- 
plained of  was  issued,  but  afterwards  instructed  the  agents 
to  charge  60  cents  per  hundred  pounds  in  violation  of  the 
order. 

The  order  violated  reads  as  follows : 

"Therefore,  the  Commission  orders  the  Tishimingo  Ice  & 
'  Cold  Storage  Company,  P.  T.  Foley  and  wife,  and  Alice  H. 
Boone,  and  their  snccessors,  to  sell  ice  to  every  one  who  wants 
to  buy  ice,  at  50  cents  per  hundred  pounds  at  their  plant  for 
one  cake  of  300  pounds  or  less,  and  60  cents  per  hundred 
pounds  from  the  wagons  delivering  to  the  citizens  of  Tishi- 
mingo for  100  pounds  and  less,  and  40  cents  per  hundred 

'Editor's  beadnote. 
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pounds  for  two  c^kes.  When  sold  at  the  plant,  full  weight 
shall  be  given ;  when  aold  from  the  wagons,  Sy^  per  cent 
shrinkage  maj  be  allowed,"  etc. 

Prior  to  the  making  of  the  above  order,  the  defendant  had 
been  selling  ice  at  the  plant  in  wagon  loads,  or  to  be  resold, 
at  10  cents  per  hundred  pounds,  and  delivering  ice  to  the 
citizens  of  Tlsfaimingo  at  To  cents  per  hundred  pounds.  It 
refused  to  sell  ice  to  anj  one  living  in  Tishimingo  at  less 
than  75  cents  per  hundred  pounds,  although  if  the  parties 
stated  they  lived  in  the  country,  it  would  sell  ice  in  any 
quantity  at  the  plant  for  50  cents  per  hundred  pounds,  and 
the  next  customer,  if  he  lived  in  Tisbimingo  and  came  to  the . 
plant  for  the  ice,  would  be  charged  75  cents,  or  the  defendant 
would  deliver  the  ice  to  tbe  citizens  of  Tishimingo  at  75  cents 
per  hundred  pounds. 

At  the  time  this  information  was  filed  in  this  case  the  party 
filing  same  bad  cold  storage  arrangements  with  the  defendant 
by  which  he  was  paying  f  25.00  per  month.  The  party  was 
not  permitted  to  have  cold  storage  after  the  expiration  of  the 
month  in  which  the  information  in  this  case  was  filed.  This 
to  the  Commission  shows  a  degree  of  venom  that  doesn't 
usually  go  with  a  trained  business  man.  Suit  was  filed  in 
the  United  States  District  Court,  seeking  to  enjoin  the  Com- 
mission from  enforcing  the  order.  When  this  suit  was  filed, 
the  Commission  took  no  further  action  in  this  case  out  of 
respect  for  the  United  States  court,  notwithstanding  no  order 
had  come  from  that  court  requiring  abatement  of  this  action. 
Id  fact  none  could  have  come.  The  court  could  have  en- 
joined the  future  enforcement  of  the  order,  but  insofar  as  this 
case  was  concerned,  it  had  passed  beyond  the  reach  of  any 
court  to  stop  the  action  of  the  Commission,  except  upon  ap- 
peal from  the  Commission.  The  Federal  Court  held  that  the 
defendant  had  an  adequate  remedy  in  state  courts  to  protect 
his  rights. 

At  Ada,  Oklahoma,  the  Commission  issued  an  order  more 
than  two  years  ago  fixing  the  price  of  ice  in  the  business  sec- 
tion of  town  at  40  cents  per  hundred  pounds  and  in  the  resi- 
dence section  at  50  cents  per  hundred  pounds.  The  order 
has  been  in  effect  with  no  complaint  from  the  ice  manu- ' 
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facturer.  In  many  of  the  towns  over  the  state  ice  is  delivered 
cheaper  than  the  order  provides  at  Tifihimiogo.  In  Oklahoma 
City  ice  is  delivered  a  distance  of  3  miles  for  35  cents  per 
hondred  pottnds  in  10  pound  lota 

The  defendant  was  selling  ice  at  tbe  ice  plant  at  50  cents 
per  hundred  pounds  to  country  people;  The  order  provides 
that  it  shall  have  60  cents  to  deliver  to  the  Tishimingo  con- 
sumer. One  ice  wagon  can  deliver  from  three  to  five  tons 
of  ice  per  day.  (2.00  per  ton  is  allowed  by  the  order  over  the 
price  the  defendant  was  charging  at  the  time.  If  three  and 
one-half  tons  a  day  are  delivered  on  an  average  by  one  wagon, 
this  amounts  to  f  7.00  per  day. 

The  circumstances  in  the  former  case  are  only  mentioned 
herein  to  show  that  the  order  does  not  give  to  the  people  of 
Tishimingo  ice  for  less  than  they  are  being  served  in  other 
towns  -without  an  order  of  the  Commission.  The  defendant 
had  a  perfect  right  to  go  into  the  Federal  Courts  or  any  other 
courts  to  determine  any  grievance  he  may  have.  He  must 
now  either  come  before  this  Commission  and  show  that  the 
Order  No.  504  is  unreasonable  and  unfair  to  him  or  he  must 
obey  it,  and  he  must  obey  it  to  the  letter.  He  can  work  with 
this  Commission  and  help  us  to  work  out  anything,  or  the 
Commission  will  work  with  him.  We  prefer  that  he  pursue 
the  former  conrse. 

The  Commission  could  impose  a  fine  of  f500.00  a  day  for 
the  violation  of  this  order  but  a  penalty  of  that  kind  would 
not  inure  to  the  benefit  of  the  citizens  of  Tishimingo  even 
though  in  justice  it  should  be  done.  The  Commission  will 
only  impose  a  nominal  penalty  and  will  order  the  defendant 
to  make  an  accounting  and  return  all  moneys  collected  from 
any  one  purchasing  ice,  in  excess  of  the  prices  prescribed  in 
Order  No.  504. 

/( 13,  therefore,  ordered.  That  the  defendant,  the  Tishimingo 
Ice  &  Cold  Storage  Company,  a  partnership,  composed  of 
P.  T.  Foley  and  O.  B.  Foley,  shall  be  fined  the  sum  of  Twenty- 
five  Dollars  ($25.00),  and  the  cost  of  this  proceeding.  For 
all  of  which  let  execution  issue. 

/(  is  further  ordered,  That  the  defendant  shall  make  an  ac- 
counting to  the  Commission  giving  the  names  of  all  parties 
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to  whom  it  sold  ice  in  excess  of  the  charges  prescribed  in 
Order  No.  504,  insofar  as  the  records  of  the  Company  show, 
and  shall  deliver  to  the  Commission  the  amount  of  such  over- 
charges which  ahall.be  refunded  by  the  ConuniBsion  to  the 
parties  entitled  thereto. 
Oklahoma  City,  March  28, 1913. 
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American  Telephone  and  Telegraph  Company 
Bureau  of  CoaunHiion  Reieaich 

Legal  D^Mitment 
15  E>ey  Sbeet.  New  York  City 


COMMISSION  LEAFLET  No.  1$ 

June   I.   1913. 


Recent  Commission  Orders,  Rulings   cuid  Decisions 
from  the  following  States: 

Arizona  New  York 

California      ~     ,  Oklahoma 

Connecticut  South  Dakota 

Georgia  Vennoit 

Massachusetts  Wisoxisin 


i^ 


Copyrighf,  Jnne,   1913, 
By  ahsxican  Tslbphomr  and  Tklxgraph  Company. 
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COMMISSION  ORDERS,  RULINGS  AND  DECISIONS 
DIRECTLY  AFFECTING  TELEPHONE  AND  TELE- 
GRAPH COMPANIES. 


Corporation  Commission. 

In' re  CoNTaACT  op  Sale  bt  and  bhtwhein  The  Mountain 
States  Telephone  &  Tblbgeaph  Company  and  Wm.  B. 
Woods,  et  al. 

.Docket  No.  63. 

Decided  February  13.  if  13. 

Sale  of  Isolated  Telephone  Lines  to  Residents  of  Locality  Served. 

Upon  application  by  The  Mountain  States  Telephone  &  Telegraph  Com- 
pany for  the  Commission's  approval  of  a  contract  for  the  sale  of  certain 
of  its  telephone  lines  to  residents  of  the  District  covered  by  such  lines, 
it  appeared  that  the  isolation  of  these  lines  from  the  Mountain  States  sys- 
tem by  a  gap  of  thirty-three  miles,  tended  to  increase  operating  expenses  and 
consequenlly  the  rates  charged. 

The  Commission  held  that  the  sale  of  the  lines  to  residents  of  the  locality 
served  thereby  would  facilitate  economical  operation  and  conduce  to  reason- 
able rates,  and  therefore  approved  the  contract.* 

Appbaeancbs  : 

Dean  D.  Clark  and  H.  M.  Fennemore,  representing  The 
Mountain  States  Telephone  &  Telegraph  Company. 

Fred  W.  Nelson,  representing  Wm.  B.  Woods,  et  al. 

OPINION  AND  ORDER. 

fiy  the  Commisaion : 

Pursuant  to  notice  duly  given  this  cause  came  on  for  hear- 
ing at  the  office  of  the  Commission  in  Phoenix,  Arizona, 
♦Editor's  headnote. 
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the  26th  day  of  January,  1913,  at  10  o'clock,  A.  M.,  at  which 
time  and  place  the  matters  and  things  iDvolved  herein  were 
puhmlttfid  by  the  parties  hereto,  and  full  investigation  made 
by  the  Commission. 

The  Mountain  States  Company  is  the  owner  of  certain 
lines  of  telephone  situated  in  Navajo  and  Apache  Counties, 
connecting  the  Town  of  Holbrook  and  certain  other  towns 
southerly  therefrom,  said  lines  having  been  heretofore  ac- 
quired by  The  Mountain  States  Company  through  pnrchase 
from  The  Overland  Telephone  &  Telegraph  Company. 

A  gap  of  approximately  thirty-three  miles  exists  between 
the  Holbrook  termini  of  the  lines  considered  herein  and 
the  nearest  adjacent  termini  of  other  lines  owned  and 
operated  by  The  Mountain  States  Company,  thus  occasion- 
ing isolation  from  the  Mountain  States  system,  tending  to 
greatly  increase  operating  expenses  and  their  necessary  in- 
fluence npon  rates. 

The  petitioners,  W.  B.  Woods,  et  ah,  are  residents  of  the 
District  covered  by  said  Holbrook  lines,  are  thoroughly' 
familiar  with  the  construction  and  operation  of  the  same, 
and  we  believe  the  approval  of  the  sale  prayed  for  herein 
will  enable  said  lines  to  be  more  economically  maintained, 
tc  be  operated  more  consistently  with  reasonable  rates  for 
the  consumers,  and  with  greater  business  facility  and  ad- 
vantage than  now  enjoyed  by  The  Mountain  States  Com- 
pany. 

From  the  evidence  and  the  whole  thereof,  it  is  the  opinion 
of  this  Commission  that  the  sale  as  prayed  for  herein  shonld 
lye  granted. 

It  is  therefore  ordered.  That  The  Mountain  States  Tele- 
phone and  Telegraph  Company  be  and  the  same  is  hereby 
authorized  to  sell,  convey  and  transfer  to  W.  B.  Woods, 
Lloyd  0.  Henning  and  Fred  W.  Kelson  all  its  right,  title 
and  interest  in  and  to  those  certain  telephone  lines  described 
in  and  according  to  the  terms  of  the  contract  made  and 
entered  into  by  and  between  the  parties  hereto,  said  con- 
tract being  hereby  approved. 

Dated  at  Phoenix,  this  13th  day  of  Febmaiy,  1913. 
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appu  of  arizona  &  j?<bw  jusxiixj  rix.  4ju.  ooi 

In  the  Matteb  of  the  Appucation  op  the  Arizona  & 
New  Mexico  Railway  Company  to  Pubchasb,  and  the 
Arizona  &  New  Mexico  Tblbgbaph  &  Telephone  Com- 
pany TO  Sell  the  Property  of  the  Latter  Company, 

AND    OF    THE    SAID    RAILWAY    COMPANY    TO    LeASB    THE 

Said  Property  to  The  Westbbn  Union  Telegraph  Com- 
pany. 

Docket  No.  66. 

Decided  March  si,  I9i3- 

Purchase  and  Lease  of  Telegraph  Line  by  Railroad  Company. 

The  Commission  authorized  the  Arizona  &  New  Mexico  Railway  Com- 
pany to  purchase  and  operate  the  telegraph  line  owned  by  the  Arizona 
&  New  Mexiw  Telegraph  &.  TelephtHie  Company  situaltd  along  the  former 
Company's  right  of  way,  and  to  lease  this  line  thereafter  to  The  Western 
Union  Telegraph  Company.* 

Appearance  : 

"  Hawkins  d  Franklin,  representing  the  Arizona  &  New 
Mexico  Railwaj  Company. 

OPINION  AND  ORDER. 
By  the  Commission: 

This  cause  coming  on  to  be  lieard  on  the  15tli  day  of 
February,  1913,  upon  the  application  of  the  Arizona  &  New- 
Mexico  Railway  Company  for  authority  to  purchase  and  ac- 
'([uire  the  telegraph  line  belonging  to  the  Arizona  &  New 
Mexico  Telegraph  &  Telephone  Company  and  situated  alonp 
the  right  of  way  of  said  Railway  Company,  and  thereafter 
to  lease  the  property  so  purchased  and  acquired  to  The  Wes- 
tern Union  Telegraph  Company;  and  upon  the  application 
cif  said  Arizona  &  New  Mexico  Telegraph  &  Telephone  Com- 
IMiny  to  sell  and  convey  said  property  to  said  Arizona  & 
New  Mexico  Railway  Company;  and  a  hearing  having  been 
had  on  said  application  and  the  evidence  in  support  thereof 
I'aving  1>een  considered  by  the  Commission,  it  is  made  to 
appear  to  the  Commission  that  it  is  to  the  advantage  of  the 
public  and  of  the  petitioners  making  such  application,  to 
grant  the  same. 
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/(  is  therefore  ordered,  That  the  said  Arizona  &  New 
Mexico  Telegraph  &  Telephone  Company  is  hereby  granted 
autbority  to  sell,  assign,  transfer  and  convey  all  of  its  prop- 
erty of  every  kind  or  character,  including  its  telephone  line 
and  all  wires,  poles,  conduits,  instruments,  buildings,  struc- 
tures, and  appnrt^Dances  thereto  belonging,  or  used  in  connec- 
tion therewith,  to  the  Arizona  &  New  Mexico  Railway  Com- 
pany for  the  sum  of  Seventeen  Thousand  Two  Hundred  and 
Eighty-one  and  29/100  Dollars  {fl7,281.29),  such  sum  to  be 
paid  by  crediting  the  said  Arizona  &  New  Mexico  Telegraph 
&  Telephone  Company  with  that  amount  upon  the  indebted- 
ness now  due  from  said  last  named  Company  to  said  Arizona 
Si  New  Mexico  Railway  Company,  and  said  last  named 
Company  is  hereby  authorized  to  purchase  and  acquire  all 
of  said  property  and  to  hereafter  operate  the  same  under  and 
in  accordance  with  the  powers  contained  in  ita  articles  of 
incorporation ; 

/*  w  further  ordered,  That  the  said  Arizona  &  New  Mexico 
Railway  Company  after  acquiring  said  property  as  above 
authorized,  is  hereby  authorized  to  lease  the  same,  or  any 
part  thereof,  to  the  said  The  Weetem  Union  Tel^raph 
Company  by  a  lease  in  substantial  conformity  to  the  copy 
of  the  proposed  lease  filed  with  this  Commission  and  the 
latter  Company  is  hereby  authorized  to  take  said  property 
by  lease  and  operate  it  in  accordance  therewith  and  with 
the  power  it  has  under  its  articles  of  incorporation. 

Dated  at  Phoenix,  Arizona,  this  2lBt  day  of  March,  1913. 
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CALIFORNIA. 

Railroad  Commigsion. 

In  re  Connbcting  Aorbbmbnt  bbtwbbn  Thb  Pacipic  Tblb- 

PHONB  AND  TBLBGEAPH  COMPANY  AND  LOUIS  EVANS. 

Dated  /taiuary  21, 1913. 

ConnectiiiK  Agreement — Asgignment  of  Limits  to  Coimectiiig  Com- 

panjr — Claim  of  Excltuive  Right  to  Tcmtoiy — Extension 

of  Telephone  Lines  into  Unserred  Territory. 

In  disapproving  the  fonn  of  a  proposed  connectiog  agreement  between 
The  Pacific  Telephone  and  Telegraph  Company  and  Louis  Evans,  whose 
intention  was  to  build  rural  telephone  lines  into  territory  not  then  served 
by  The  Pacific  Telephone  and  Telegraph  Company,  the  Commission  held 
that  DO  public  utility  has  a  legal  right  of  ownership  in  any  territory  in 
the  State  of  California,  and  that  the  contract  in  question  and  all  similar 
contracts  are  void  in  so  far  as  they  (1)  assert  an  exclusive  claim  to  any 
territory;  (2)  assume  the  right  to  sub-license  any  territory;  (3)  purport 
to  grant  ttie  privilege  of  extending  telephone  lines  into  territory  not 
already  served  by  The  Pacific  Telephone  and  Telegraph  Company;  or 
(4)  require  the  consent  of  The  Pacific  Telephone  and  Telegraph  Company 
to  the  construction  of  telephmie  lines  by  other  parties.* 

The  CouunifiHiou's  attention  has  been  drawn  to  copy  of 
proposed  connecting  agreement,  your  Form  K-1003,  dated 
Jan.  2,  1913,  between  your  Company  and  Louia  fivaiiB,  w]io 
intends  to  boild  rural  telephone  lines  in  Fresno  County  into 
territory  which  is  not  at  present  serred  by  your  Company. 
The  iiJommission  has  given  consideration  to  this  form  of 
agreement,  and  has  authorized  me  to  inform  you  tiiat  Uie 
Commission  entirely  disapproves  of  this  form  of  contract 
for  the  following  reasons,  among  others : 

1.  The  contract  states  that  the  Sunset  Telephone  &  Tele- 
graph Company  is  a  licensee  of  the  American  Telephone  & 
Telegraph  Company  for  territory  including  Fresno  County, 
California,  and  that  the  Pacific  Company  is  the  lessee  of 
the  Sunset  Telephone  &  Telegraph  Company  for  this  same 
*Editor'e  headnote. 
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territury.  This  Btatement  assumes  that  Fresno  Ckiunty,  in 
Hu  far  as  affects  telephone  business,  belongs  to  these  com- 
panies— an  assumption  which  is  not  true.  Neither  of  these 
companies  have  any  rightful  exclusive  claim  to  any  portion 
<if  the  State  of  California,  nor  any  right  whatsoever  other 
than  the  rights  conferred  by  the  statutes  of  this  state  and 
the  orders  of  this  Commission. 

2.  The  contract  states  that  the  Pacific  Company,  in  re- 
turn for  the  consideration  therein  expressed,  sub-licenses  to 
Evans  territory  therein  specified.  As  the  Pacific  Company 
has  no  right  to  this  territory,  it  has  no  right  to  sub-license 
it-  to  anyone  or  to  ask  that  a  person  proposing  to  build  a' 
telephone  exchange  in  this  territory  should  first  secure  the 
permission  of  the  Pacific  Company. 

3.  In  this  contract  the  Pacific  Company  purports  to  grant 
to  Evans  the  "privilege"  of  extending  rural  lines  beyond 
certain  radii  to  furnish  service  not  already  provided  for.  In 
other  words,  the  contract  assumes  the  necessity  of  secur- 
ing the  consent  of  the  Pacific  Company  to  build  into  ter- 
ritory which  the  Pacific  Company  iteelf  is  not  even  serv- 
ing.    It  is  not  necessary  to  comment  further  on  this  point 

4.  The  contract  further  provides  that  no  extension  shall 
be  made  by  Evans  without  lirst  obtaining  the  written  ap- 
proval of  the  Taeific  Company.  The  Pacific  Company  has 
no  right  to  demand  written  or  any  approval  for  the  con- 
struction by  other  parties  of  telephone  lines  in  California. 
If  any  approval  by  any  person  is  necessary  it  is  the  approval 
by  this  Commission  in  the  cases  specified  in  Section  50  of 
the  Public  Utilities  Act 

I  desire  to  say  further  that  this  Commission  considers 
all  similar  contracts  entered  into  as  void  in  the  respects 
hereinbefore  indicated,  and  suggests  that  yon  modi^  your 
connecting  agreements  so  as  to  be  connecting  agreements 
alone  and  not  claims  to  own  territory.  As  a  matter  of  fact, 
nQ  public  utility  has  a  legal  right  of  ownership  in  any  ter- 
ritory in  the  State  of  California.* 

'Informal  ruling  contained  in  a  tetter  of  t^e  Commission,  dated  lanuaTj 
21,  1913,  and  issued  over  the  signature  of  the  Attorney  of  the  Commission. 
(Ed.] 
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In  this  Mattbe  op  the  Application  op  Raymond  Tblb- 
PHONE  Company  to  Raise  Rates  and  to  Make  Gebtain 
Alterations  '  in  the  Physical  Conditions  undeb 
Which  Bebticb  is  Rendbkbd. 

Application  :No.  391 — Decision  lHo.  512. 
Decided  March  m,  1913. 

Uoiform  IUte»— Cloaing  of  Central  Office— Concentratioii  of  Lines 
at  One  Office. 

Upon  application  for  permission  to  increase  certain  rates  and  reduce 
others  so  as  to  establish  a  uniform  basis  of  rates  for  the  applicant's  tele- 
phone system  and  further  for  permission  to  close  the  applicant's  central- 
office  at  Coarse  Gold  and  concentrate  the  Unes  involved  at  the  central 
office  at  Raymond, 

Held:  That  the  proposed  changes  in  rates  will  not  result  in  exorbitant 
or  unreasonable  charges  and  that  the  service  will  be  materially  improved 
by  the  proposed  alterations  in  the  physical  plant. 

The  application  was  accordingly  granted* 

APPBAEANCB : 

A.  C.  SImib^  for  the  Raymond  TelepIiODe  Compan;. 

REPORT. 

<:oRDON,  Commissioner: 

This  application  is  for  permission  to  raise  certain  rates 
for  telephone  service  in  association  with  certain  other  rate 
changes  which  lower  the  charge  for  telephone  service,  the 
result  being  a  uniform  rate  basis  for  the  system  of  this  com- 
pany, these  rate  alterations  to  be  accompanied  by  the  clos- 
ing of  the  central  oi&ce  at  Coarse  Gold  and  the  bringing  of 
all  subscribers'  lines  into  the  central  ofQce  at  Raymond, 
Madwa  County,  California. 

The  application  was  heard  on  February  2l8t  at  Raymond, 
and  amounted  to  a  rehearing  of  a  similar  former  application 
by  this  company,  being  application  No.  89,  which  was  deniedf 
because  of  lack  of  clarity  in  the  information  famished  and 
because  of  uncertainty  on  the  part  of  the  applicant  as  to 

'Editor's  headnote. 

fThe  decirion  upon  Application  No.  89  is  printed  in  Commission  Leaflet 
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892  Califoenia  Bailbo&d  CoMMisaiON. 

what  he  wished  to  do  in  the  matter  of  the  physical  conditionx 
under  which  he  was  rendering  service. 

The  iuveBtigatdons  in  the  former  case  justified  certain 
raises  in  the  rates  involved,  and  on  the  occasion  of  this  hear- 
ing uo  protest  whatever  was  made  to  the  general  adjust- 
ment now  prayed  for.  While  certain  rates  will  be  raised 
b;  granting  this  application,  others  are  lowered,  and  in  no 
case  does  it  appear  that  an  exorbitant  or  uareasonable  rate 
will  result  in  view  of  the  conditions  under  which  this  tele- 
phone service  is  being  rendered;  and  the  evidence  indicates 
that  the  service  will  be  materially  improved  by  the  closing 
of  the  Coarse  G-old  central  office  and  the  concentration  of 
the  lines  on  the  board  at  Raymond. 

It  appearing  from  all  the  evidence  that  the  rates  petitioned 
for  will  be  reasonable  and  that  the  improvement  in  service 
referred  to  will  be  effected,  I  recommend  the  following  order : 

ORDER. 

Application  having  been  made  by  the  Raymond  Telephone 
Company,  of  Raymond,  Madera  County,  California,  for  an 
order  of  this  Commission  permitting  applicant  to  increase 
certain  telephone  rates  for  the  purpose  of  bringing  the  tele- 
phone system  under  a  uniform  rate  schedule,  and  an  order 
of  this  Commission  permitting  applicant  to  close  ita  cen- 
tral office  at  Coarse  Gtold  and  to  concentrate  the  lines  iu- 
velved  on  the  central  office  board  at  Raymond,  California, 
and  a  hearing  having  been  held  and  it  appearing  that  thi; 
rate  alterations  are  fully  justified  and  that  the  service  will 
be  improved  by  the  proposed  change  of  physical  plant  in- 
volved, 

/*  «  hereby  ordered,  That  the  Raymond  Telephone  Com- 
pany be  and  the  same  is  hereby  permitted  to  put  into  effect 
on  and  after  April  1,  1913,  a  monthly  rental  charge  for  serv- 
ice on  the  lines  of  said  company  between  Raymond  and  The 
Pines  via  Fresno  Flats  and  Coarse  Gold,  in  Madera  County, 
California,  as  follows:  Residence  telephones,  (1.50  per 
month  ;  business  telephones,  (2.00  per  month  ;  and  that  else- 
where on  the  telephone  system  of  'the  petitioner  the  rates 
for  these  classes  of  service  shall  also  be  |1.50  and  f2.00  per 
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month,  respectivelj,  thereby  acquiriDg  uniformitj  in  rates 
over  tlie  entire  system  of  the  petitioner. 

And  it  is  hereby  further  ordered,  That  the  Raymond  Tele- 
phone Company  be  and  the  same  hereby  is  permitted  to  close 
its  central  office  at  Coarse  Gold  and  to  concentrate  the  lines 
involved  on  its  central  office  board  at  Raymond,  Madera 
County,  California. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  20th  day  of 
March,  1913. 


In  the  Mattee  of  the  Appucation  of  Los  Gatos  Tele- 
phone Company  foe  Adthoetty  to  Issue  Capital 
Stock  of  the  Pae  Value  of  Fifteen  Thousand  Dol- 


Application  No.  423 — Decision  No.  520. 
Decided  Mirch  24,  1913. 

Authorization   of   Stock   Issue — Acquisition   of  Non-Rcvenne-Producing 
Property— Ability  to  Pay   Dividends. 

Applicant  proposes  to  expend  $12,000  in  the  purchase  of  a  lot  and  the 
erection  thereon  of  a  building  fully  equipped  for  its  purposes,  its  present 
equipment  being  housed  in  a  rented  building  located  at  some  distance  from 
the  logical  wire  center  of  the  community.  For  this  purpose,  the  company 
makes  application  for  approval  of  the  issue  of  $1S,0G0  capital  stock  to  be 
sold  at  par,  the  balance  of  the  proceeds,  to  wit:  $3,000,  to  be  used  for 
extensions  and  for  the  discharge  of  indebtedness.  As  tlie  purposes  for 
which  applicant  desires  to  expend  the  proceeds  of  said  issue  are  proper 
corporate  purposes  and  fall  within  the  classes  of  expenditures  authorized 
by  the  Public  Utilities  Act,  application  granted,  the  Commission  pointing 
out  material  considerations  which  applicant  should  bear  in  mind  in  con- 
Bectioa  with  the  expenditure  of  moneys  for  non- revenue-producing  prop- 
ertiei. 
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Appbabancb : 
Rufus  H.  Kimball,  for  applicant 


Thhlbn,  Commissioner: 


This  is  an  application  for  an  order  of  tliifi  Cktui 
authorizing  the  issue  of  capital  stock  of  the  par  value  of 
f  15,000  for  the  purposes  hereinafter  specified. 

Los  Uatos  Telephone  Cumpauj  is  one  of  the  so-^:alled 
iudependent  telephone  companies  and  serves  the  city  of  Los 
(latuB  and  territOEj  adjacent  thereto.  The  company  has  an 
arrangement  with  The  Pacidc  Telephone  and  Telegraph  Coui- 
I»any  providing  for  toll  service. 

Applicant  was  incorporated  In  November,  1910,  with  an 
autliorjzed  capital  stock  of  f25,000,  divided  into  2,500  shares 
of  the  par  value  of  flO  each.  Of  the  stock  so  authoiized, 
1,955  shares  have  been  issued.  Of  the  shares  so  issued,  1,705 
were  sold  for  cash  at  par  and  250  were  issued  as  commissioa 
ill  connection  with  the  purchase  by  applicant  of  its  plant, 
formerly  owned  by  Pacific  States  Telephone  and  Telegraph 
Company.  Applicant  alleges  that  the  cost  of  its  plant  with 
extensions  thereto  has  been  f  22,372.15.  In  making  this  com- 
putation, no  allowaifce  has  been  made  for  depreciation  ex- 
lept  in  so  far  as  included  In  expenditures  for  repairs  and 
extensions. 

On  the  day  of  this  hearing,  March  19,  1913,  applicant 
I'laimed  to  have  460  subscribers.  During  the  period  from 
December  1,  1911,  to  December  1,  1912,  the  number  of  ap- 
plicant's subscribers  increased  by  79. 

Applicant  now  applies  for  authority  to  issue  1,500  shaxes 
uf  its  capital  stock  at  not  less  than  par  and  to  apply  the 
same  to  the  following  purposes: 

For  the  purchase  of  lot  for  new  building,  not  to  exceed $4,000  00 

For  the  erection  of  telephone  building  thereon,  not  to  exceed  8,000  00 
For  refunding  of  proipissory  note  for  $1,000,  held  by  Bank 

of  Los  Gatos  1,000  00 
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APPL.  OP  1^08  UAT08  THLEl'HONE  UO.  oyo 

For  new  construction  as  follows: 

Additions  to  switchboard  and  protective  equipment.  |650  00 

2,000  feet  of  100  pair  aerial  cable 832  SO 

225  feet  of  25  pair  aerial  cable .■  254  70 

750  feet  of  50  pair    aerial  cable 499  52 

$2;236  72 

Applicant's  present  equipment  is  housed  in  a  rented  build- 
ing located  at  some  distance  from  tbe  logical  wire  center 
of  Los  Gates.  Applicant  deaires  to  purchase  a  lot  more  ad- 
vantageously located  with  reference  to  a  wire  center  and  to 
erect  thereon  a  fully  equipped  building  to  be  devoted  solely 
to  its  own  purposes.  It  is  clear  that  it  would  be  adyantage- 
OU8  for  applicant  to  hare  its  equipment  located  nearer  the 
wire  center,  but  it  Is  not  equally  clear  that  it  is  necessary 
for  this  purpose  to  purchase  a  lot  and  erect  thereon  an  |8,000 
building.  Applicant  desires  also  to  refund  a  promissory 
note  for  fl,OUO,  now  held  by  the  Bank  of  Los  Gatos,  and  to 
expend  the  sum  of  approximately  f2,236.72  for  aerial  cable 
e^xtensions  and  switchboard  equipment  as  hereinl>efore  mdi- 
cated,  for  the  purpose  of  providing  in  part  for  its  growing 
liusinesa. 

It  will  be  noted  that  of  the  moneys  thus  to  be  expended, 
the  sum  of  $12,000  is  to  be  spent  for  non-revenue-producing 
property.  This  fact  necessitates  an  inquiry  into  applicant's 
iinancial  condition  for  the  purpose  of  ascertaining  whether 
applicant  will  be  able  to  pay  dividends  on  the  additional 
capital  stock  proposed  to  be  issued  and  also  to  finance  the 
necessary  estensiona. 

A  summary  of  applicant's  finances  for  the  year  ending 
November  30,  1912,  is  as  follows: 

Total  operating   revenue f9,^8  55 

plant  addition    1,468  46 

Net  operating  revenue  $8350  09 

Operatii^  expenses    6,061  48 

Net    income   $2,198  61 

EMvidends,  8  per  cent,  on  $19,550  of  stock 1,564  00 

Sufpltu    $634  61 


If  tbe  applicant  now  issues  additional  capital  stock  of  the 
par  value  of  f  15,000  and  pajs  8  per  cent,  dividends  thereon, 
it  n-ill  expend  annually  an  additional  sum  of  fl^OO  for 
dividends.  It  is  obvious  that  such  -payment  can  not  be  made 
out  of  a  surplus  of  only  $634.61.  Applicant,  however,  draws 
attention  to  the  fact  that  the  erection  of  the  new  building 
would  save  the  item  of  $540  for  rent  each  year,  f25  to  $30 
per  season  for  heating,  and  the  interest  on  a  saving  of  some 
(800  in  the  matter  of  aerial  cable  extensions.  Applicant 
also  urges  that  when  these  improvements  have  been  made, 
it  will  be  able  to  take  care  of  new  business,  both  waiting  and 
prospective.  In  this  connection  applicant  claims  that  it 
will  be  able  to  secure  150  additional  customers  within  the 
city  limits  alone  when  it  has  installed  the  necessary  ad- 
ditional cables. 

Thus  far  applicant  has  not  taken  depreciation  into  con- 
sideration further  than  as  indefinitely  included  in  repairs 
yud  extensions. 

It  is  evident  that  if  applicant  is  to  pay  its  usual  dividends 
both  on  the  present  outstanding  and  on  the  additional 
capital  stock,  it  will  have  to  look  to  new  businesa  It  is 
equally  apparent  that  no  provision  has  been  made  for  financ- 
ing the  necessary  extensions.  It  is  well  known  that  in  grow- 
ing communities  such  as  Los  Oatos  and  vicinity  the  financ- 
ing of  new  telephone  extensions  presents  serious  and  unend- 
ing difiiculties. 

It  should  be  borne  in  mind  that  a  utility's  first  doty  is 
tn  render  efficient  and  sufficient  service  for  both  its  present 
and  its  prospective  consumers. 

I  am  not  disposed  to  say  to  applicant  that  it  shall  not 
expend  the  sum  of  |12,000  for  a  lot  and  a  new  building 
thereon,  but  I  desire  earnestly  to  draw  applicant's  atten- 
tion to  the  necessity  of  conserving  its  resources  to  take  care 
ot  tlie  growing  demands  of  the  territory  which  it  holds  itself 
out  as  serving.  Applicant  should  understand  that  this  Com- 
mission will  expect  it  to  furnish  adequate  service  on  reaaon- 
able  demand  entirely  irrespective  of  whether  applicant  pur- 
chases the  new  lot  and  erects  the  proposed  building  thereon. 

As  the  purjKtses  for  which  applicant  desires  to  expend  the 
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proceeds  of  the  additional  capital  stock  are  proper  corporate 
purposes  and  fall  within  tlie  classes  of  expenditures  author- 
ized bj  the  Public  Utilities  Act,  and  aa  I  do  not  desire  to 
hamper  applicant  in  its  plans  but  have  pointed  oat  very 
material  considerations  which  applicant  should  bear  in  mind 
in  connection  with  this  matter,  I  submit  herewith  the  follow- 
ing form  of  order : 

ORDER. 

Los  Gatos  Telephone  Company  having  applied  to  the  Bail- 
road  Commission  for  authority  to  issue  capital  stock  of  the 
par  value  of  fifteen  thousand  (|15,000)  dollars  for  the  pur- 
poses hereinafter  specified,  and  a  public  hearing  having  been 
held  upon  said  application,  and  the  Commission  finding  that 
tlie  purjyoses  for  which  the  issue  is  hereby  authorized  are 
not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  income, 

It  is  hereby  ordered,  That  Los  Gatos  Telephone  Company 
be  and  it  is  hereby  authorized  to  issue  its  capital  stock  to 
the  amount  of  fifteen  thousand  (|15,000)  dollars,  par  value, 
on  the  following  conditions  and  not  otherwise,  to  wit : 

1.  Said  capital  stock  shall  be  issued  so  as  to  net  said  com- 
pany not  less  than  par. 

2.  The  proceeds  from  the  sale  of  said  stock  shall  be  ap- 
plied only  to  the  following  purposes,  that  is  to  say: 

For  the  purchase  of  a  lor  for  a  new  building,  not  to  exceed. . . .  $4,000  00 
For  the  erection  of  a  telephone  building  on  said  lot,  not  to 

exceed  8,000  00 

For  refunding  promissory  note  for  $1,000  now  held  by  Bank 

of  Los  Gatos  1.000  00 

For   new  construction  as  follows: 

For  additions  to  switchboard  and  protective  equipment,  not 

to   exceed    6S0  00 

For  aerial  cables,  not  to  exceed 1,600  00 

3.  Los  Gatos  Telephone  Company  shall  keep  separate, 
true  and  accurate  accounts  showing  the  receipt  and  applica- 
tion in  detail  of  the  proceeds  of  the  sale  of  the  capital  stock 
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ports  to  the  Railroad  CommissioD,  stating  the  sale  or  sales 
(if  said  capital  stock  during  the  previous  month,  the  terms 
and  conditions  of  sale,  the  moneys  realized  therefrom  and  the 
use  and  application  of  such  moneys,  all  in  accordance  with 
this  Commission's  General  Order  No.  24,*  which  in  so  far 
as  applicable  is  made  a  part  of  this  order. 

4.  This  order  shall  become  eCfective  only  when  applicant's 
authorized  capital  stock  has  been  increased  in  the  manner 
specified  by  the  statutes  of  this  State,  so  that  applicant's 
articles  of  incorporation  authorize  the  issue  of  all  the  stock 
covered  by  this  order. 

5.  The  authority  hereby  given  to  issue  capital  stock  shall 
apply  only  to  capital  stock  issued  by  Los  Gatos  Telephone 
Company  on  or  before  the  first  day  of  April,  1914, 

The  foregoing  opinion  and  ord^r  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Com- 
mission of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  24th  day  of 
March,  1913. 


In  thb  Matteb  of  Stocks,  Bonds  and  Other  Evidencbs  of 
Indebtedness  Issued  by  Pdbuc  Utilitibs  Dubing  thb 
Yeaes  1911  and  1912. 

General  Order  No.  34. 

Approved  April  ig,  11)13— Effective  June  J,  1913. 

Statements  of  Securities  Issued  Daring  1911  and  1912. 

Ordered,  That  all  public  utilities  tile  statements  showing  all  stock,  bonds 
and  other  evidences  of  indebtedness  issued  during  the  years  1911  and  1912, 
the  net  cash  or  other  consideration  realized  therefrom  and  the  purposes  to 
•  which  the  proceeds  were  devoted.t 

ORDER. 

It  is  hereby  ordered  that  all  public  utilities  of  every  kind 
and  character  (including  common  carriers)  operating 
within  the  State  of  California,  shall  file  with  the  Railroad 

•Printed  in  Commission  Leaflet  No.  9,  at  page  82.— Ed. 
tEditor's  headnote. 
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In  re  Stocks,  Bonds,  etc..  Issued  dukinq  1911-12.    899 

Commission  on  or  before  tlie  efFective  date  of  this  order, 
verified  statements  showing  the  following  information : 

1.  An  itemized  statement  of  new  issues  (not  transfers) 
of  stock  certificates  issued  during  the  years  1911  and  1912, 
Riving  the  number  of  the  certificate,  the  number  of  shares  of 
stock  covered  thereby,  and  the  par  value  of  said  shares  of 
stock  and  the  date  of  issue  of  the  certificate. 

2.  The  net  cash  realized  from  each  certificate  issned,  or, 
if  issned  for  a  consideration  other  than  cash,  an  itemized 
description  of  such  consideration. 

3.  The  purposes  to  which  the  proceeds  of  said  stock  were 
devoted. 

4.  An  itemized  statement  of  bonds  issued  during  the 
years  1911  and  1912,  giving  the  numbers  of  the  bonds,  the 
face  value  thereof,  the  date  of  issue,  and  the  type  of  the  bond. 

5.  The  net  cash  realized  from  each  bond,  or,  if  issued  for 
a  consideration  other  than  cash,  an  itemized  statement  of 
the  consideration  received. 

6.  The  purposes  to  which  the  proceeds  from  the  issue  of 
said  bonds  were  devoted. 

7.  Notes  or  other  indebtedness  issued  between  Jannary 
1,  1912,  and  the  date  of  the  return  on  this  order,  giving  the 
face  value  of  note,  the  date  of  issue  and  its  term. 

Attention  is  drawn  to  section  52  (b)  of  the  Public  Utili- 
ties Act,  providing  that  notes  for  not  more  than  twelve 
months  may  be  issued  for  the  first  time  without  the  consent- 
of  the  Commission,  "but  no  such  note  shall,  in  whole  or  in 
part,  be  refunded  by  any  issues  of  stocks  or  stock  certificates, 
or  of  bonds  or  notes  of  any  term  or  character  or  any  other 
evidence  of  indebtedness,  without  the  consent  of  the  Com- 
mission." 

8.  The  net  cash  realized  for  each  note  or  other  evidence 
of  indebtedness,  or,  if  issued  for  a  consideration  other  than 
cash,  an  itemized  statement  of  such  consideration. 

9.  The  purposes  to  which  the  proceeds  from  such  notes 
or  other  evidences  of  indebtedness  were  devoted. 

This  order  shall  become  effective  on  June  1,  1913. 
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In  the  Matteh  of  the  Application  op  New  Fbbepobt  Tele- 
phone   AND    TBLBGEAPH    COMPANY    FOB    PBEinSSION    TO 

Make  Incbbase  in  Bate  for  Local  Switches  fob  Sub- 
scbibbbs. 

Application  No.  309 — Decision  No.  603. 
Decided  April  2$,  1913. 

Increase  of  Rates  for  Local  Switching  Denied — Pailon  to  Jttstifr 

Adranceft— Switching  Arrangements  witii  The  Pacific 

Telephone  and  Telegraph  Company. 

This  application  for  permission  to  increase  the  rates  for  local  switdiing 
was  denied  because  the  applicant  had  failed  lo  justify  the  proposed  ad- 
vances and  a  modification  of  the  switching  arrangements  with  The  Pacific 
Telephone  and  Telegraph  Company  had  been  secured  which  would  materially 
increase  the  applicant's  revenue.* 

Appbabances  : 

W.  H.  Devlin,  for  applicant 

H.  D.  Pillshury,  for  The  Pacific  Telephone  and  Telegraph 
Company. 

OPINION. 

GOBDON,  Commissioner; 

This  is  an  application  to  raise  telephone  rates.    A  hearing 
.  held  in  Sacramento,  California,  developed  a  peculiarly  com- 
plicated telephone  situation,  arising  from  the  vague  use  of 
telephone  terms.    To  quote  the  language  of  the  application : 

"That  applicant  desires  to  increase  the  rate  or  charge 
for  the  rental  of  each  telephone  so  as  to  suhstitute  in 
lieu  of  the  present  rate  therefor  the  following  rate,  to 
wit: 

"For  rental  of  each  telephone  one  dollar  and  flfly 
cents  (fl.50)  per  month  with  the  privilege  of  fifteen 
(15)  local  switches  of  not  to  exceed  three  (3)  minntee 
each  in  length  and  an  additional  charge  of  five  cents 
(5c.)  for  each  minute,  or  fractional  part  thereof,  over 
said  initial  period  of  three  (3)  minutes. 
*Editor's  headnote. 
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"An  additional  charge  of  ten  centa  {10c.)  will  be  made 
(op  each  local  switch,  of  not  to  exceed  three  (3)  minutes 
each  in  length,  in  excess  of  fifteen  (15)  switches  during 
any  month,  and  five  cents  (5c.)  for  each  minute,  or  frac- 
tional part  thereof,  over  said  initial  period  of  three  (3) 
minutes." 
The  present  rental  applying  to  applicant's  telephonea  is 
"fifty  cents  (50c.)  per  month  with  unlimited  use  thereof  for 
conversations  with  subscribers  on  the  same  line  and  with 
whom  connection  is  not  made  through  Central." 

A  subsequent  investigation  by  the  Commission  was  neces- 
sary in  order  to  secure  any  adequate  understanding  of  the 
real  merits  of  the  case.  Neither  the  investigation  of  the 
fiommission  nor  the  testimony  developed  at  the  hearing  has 
justified  the  advance  in  rates  as  requested.  Investigations 
of  the  Commission  have,  however,  enabled  the  applicant  com- 
pany to  secure  modified  switcfaing  arrangements  with  The 
Pacific  Telephone  and  Telegraph  Company  which  will  ma- 
terially increase  applicant's  revenue.  In  view  of  this  addi- 
tional revenue  and  of  the  failure  of  applicant  to  justify  the 
rates  asked  for,  I  think  we  are  warranted  in  dismissing  this 
application,  in  view  of  which  I  recommend  the  following 
order: 

ORDER. 

Application  having  been  made  by  New  Freeport  Telephone 
ind  Telegraph  Oompany  for  permission  to  make  increase 
in  rates  for  local  switches  for  subscribers,  and  a  bearing 
having  been  held  and  no  sufficient  justification  for  such  ad- 
vances having  been  developed,  although  the  applicant's 
financial  condition  has  been  materially  improved  by  the  in- 
cidental investigations  of  this  Commission, 

It  is  hereby  ordered,  That  the  application  of  New  Freeport 
Telephone  and  Telegraph  Company  for  permission  to  make 
increase  in  rates  for  local  switches  for  subscribers  be  and 
the  same  is  hereby  dismissed  without  prejudice. 


The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Com- 
miesion  of  the  State  of  California. 

Dated  at  San  Francisco,  California,  this  25th  da;  of  April. 
1913. 
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CONNECTICUT. 

Public  Utilities  CommisBion. 

In  re  Report  of  Accident  Occhbeinq  at  Sdpfield  on  the 
27th  Day  of  December,  1912,  Besulting  in  Injury  to 
Miss  Gbbteudb  M.  Garity.  Modification  of  Rbcom 
mendations. 

Docket  No.  638. 
Dated  April  j8,  1913. 

Recominendatioiia  Modified,  Eapecially  with  reapect  to  Inapecttons 
of  Telephone  I<iiies. 

The  Commission  amended  tts  previous  recommendations*  in  several  minor 
respects  and  further  modified  them  so  as  to  provide  that  the  requirements 
with  respect  to  inspections  ^all  not  apply  to  telephone  lines  located  in 
suburban  districts  where  there  is  no  possibility  of  contact  with  the  plant 
wires  or.  structures  of  electric  light  and  power  or  street  railway  companies.t 

The  recommendations"  made  by  the  CommisBlon  in  ith 
reportt  of  the  above  entitled  accident  case  are  hereby  modi- 
Bed  and  amended  to  read  as  follows: 

RECOMMENDATIONS. 

As  a  means  whereby  similar  accidents  may  be  avoided  in 
the  future,  the  ■  Commission  suggests  and  recommends  to 
The  Northern  Connecticut  Light  and  Power  Company,  to 
The  Southern  New  England  Telephone  Company,  and  gen- 
erally to  each  and  every  other  public  service  company  gen- 
erating, transmitting  or  supplying  for  public,  general  or 
other  uses  in  this  State,  electrical  energy  of  any  character : 

Fibst:  That  each  such  company  institute  a  careful,  sys- 
tematic inspection  of  all  its  overhead  plant,  lines,  devices 

•Printed  in  Commission  Leaflet  No.  17.  M  page  680— Ed. 
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and  appliances  by  meane  of  which  it  conveys  or  transmits 
such  electrical  energy,  such  inspection  to  be  made  semi-an- 
nually, the  first  inspection  to  be  made  during  the  months 
of  April  and  May  and  the  second  inspection  to  be  made 
during  the  months  of  October  and  November  of  each  year, 
and  that  a  general  inspection  be  made  in  addition  thereto 
promptly  after  every  heavy  rain,  sleet,  snow  or  wind  storm, 
or  other  disturbance  or  circumstance  whereby  such  plant, 
lines,  devices  or  appliances  may  have  become  disarranged 
and  rendered  dangerous  to  life  or  property.  (This  provision 
shall  not  apply  to  those  sections  of  the  lines  of  telephone 
companies  located  on  poles  in  suburban  districts  where  there 
18  no  possibility  of  contact  with  the  plant,  wires,  or  struc- 
tures of  electric  light  and  power  or  street  railway  com- 
panies. )  That  the  person  or  persons  making  such  inspection 
shall  be  competent  to  render  snch  service  and  be  employed 
by  and  responsible  to  the  public  service  company  supplying 
such  electrical  energy. 

Sboond  :  That  the  person  or  persons  making  such  inspec- 
tion shall  make  a  written  report  thereof,  giving  a  compre- 
hensive description  of  the  location,  circumstances  and  ex- 
planatory _  details  of  any  apparently  dangerous  condition 
found,  with  dates  as  to  when  discovered,  and  condition  in 
which  it  was  left  at  the  time  of  the  inspection.  Snch  report 
to  be  made  in  duplicate  and  a  copy  thereof  filed  at  the  office 
of  this  Commission  within  ten  (10)  days  after  said  inspec- 
tion. 

Thisd  :  Joint  usage  of  a  single  line  of  party  poles  nnder 
proper  regulations,  by  all  public  service  companies  having 
authority  to  establish  and  maintain  poles  and  wires  in  pub- 
lic highways  and  streets  witiiin  this  State.  All  of  said  party 
poles  to  be  of  proper  size  and  kind  for  the  safest  construc- 
tion, operation  and  maintenance  of  the  lines,  devices  and 
firtures  of  each  occupant  Each  occnpant  to  have  a  defined 
right  of  way  on  said  poles. 

Fousth:  In  all  cases  where  two  or  more  companies 
occupy  the  same  poles,  the  construction  and  arrangement 
to  be  substantially  according  to  the  rules  prescribed  by  The 
National  Electric  Light  Association. 
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We  hereby  determine  and  direct  that  notice  of  the  fore- 
going be  forwarded  to  all  public  ntUity  corporations  of  the 
State  coming  nnder  the  jnrisdiction  of  this  Oonmusaion  and 
maintaining  a  line  of  poles  and  wires  for  the  transmission 
of  electricity. 

Dated  at  Hartford,  Conn.,  this  28th  day  of  April,  A.  D. 
1913. 
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Railroad  Cominisuon. 
In  re  Application  op  the  Fbuit  Kelt  Telephone  Company 

FOE    AUTHOaiTY    TO    InCBBASB    BaTES     FOB    LOCAL     EX- 
CHANGE TBLBPHONB  BEBVICB  AT  FOBT  VaLLBY,  GbOBQU. 

File  No.  9785. 
Deddii  April  »,  igtj. 

Incrcaic  in  Ratea. 

On  Febniary  IS,  1911,  the  Fruit  Belt  Telephone  Company  applied  tor 
authority  to  increase  its  rates  for  telephonic  service  but  owing  to  the 
development  of  strong  local  opposition,  this  application  was  withdrawn  on 
March  IS,  1911. 

On  February  14,  1913,  application  was  again  made  to  increase  the  rates 
of  $3.00  per  month  for  special  line  business  telephones;  $2.50  for  duplex 
line  business  telephones;  $1.50  for  special  line  residence  telephones;  and 
il25  for  duplex  line  residence  telephones,  to  $3.50;  $3.00;  $2.00;  and  $1.50; 
respectively,  on  the  ground  that  the  existing  rates  were  insufficient  to  yield 
a  reasonable  return  on  the  investment  after  deducting  a  sufficient  amount 
for  operating  expenses,  maintenance  and  depreciation.  It  appeared  that 
the  applicant's  franchise  provided  for  a  reasonable  increase  in  rates  upon 
the  installation  of  350  telephones,  and  that  more  than  that  number  had 
been  installed.  The  applicant  claimed  that  after  allowing  6  per  cenL  for 
depreciation,  the  return  earned  under  the  existing  rMtes  was  only 
359  per  cent,  on  the  commercial  value  of  the  plant  ($28,671.52),  which 
represented  the  present  value  increased  by  20  per  cent,  for  going  value. 
It  was  contended  by  those  opposing  the  increase  that  no  allowance  should 
be  made  for  depreciation. 

On  April  22,  1913,  the  Commission  authorized  the  applicant  to  increase 
its  rates  for  residence  telephones  to  $2.00  for  special  line  and  $1.50  for 
duplex  line  telephones.* 


:  prepared  from  record. 
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APPL.  OP  J;'BDIT  BELT  TBLBPHONH  (JO.  yO( 

ORDEB. 

Upon  consideration  of  tlie  record  in  the  above  entitled  mat- 
ter, and  of  tbe  evidence  and  argument  submitted  at  the 
several  hearings  had  thereon,  it  is 

Ordered,  That,  on  and  after  June  1,  1913,  and  until  the 
further  order  of  this  Commission,  the  maximum  rates 
allowed  to  be  charged  by  the  Fruit  Belt  Telephone  Com- 
pany for  local  exchange  telephone  service  at  Fort  Valley, 
OeoFgia^  shall  he  as  follows : 

PHB   MONTH 

For  unlimited  special  line  business  station ..  (3.00 
For  unlimited  duplex  line  business  station . . .  2.50 
For  unlimited  special  line  residence  station. .  2.00 
For  unlimited  duplex  line  residence  station. .  1.50 
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NEW  YORK 
PubUc  Service  Coounission — Second  District. 

In  the  Mattee  of  the  Compi-aint  of  F.  W.  Kerb  against 
THE  New  Yobk  Telephone  Company,  as  to  Toll 
Ceabges  between  Bat  Riuoe  and  Otheb  Points. 

Case  No.  2720. 

In  the  Mattbb  of  tee  Complaint  of  thb  South  Biub  Boabd 
OP  Trade  and  Othbe  Pathons  of  the  New  Yobk  Tele- 
PHONE  Company  in  Bay  Ridge  and  Vicinitt,  Beooklyn, 
AGAINST  Said  Company  as  to  Rates. 

Case  No.  2725. 

In  the  Maiteb  of  the  Complaint  op  the  Platlands  Pbop- 
ebty  ownebs'  association  against  the  new  yoek 
Telephone  Company,  as  to  Toll  Chabges  in  the 
"Midwood"  Section,  Bbooklyn. 

Case  No.  2970. 

Decided  May  2i,  T913. 

Reduction  of  Certain  ToU  Rates  within  the  City  of  New  Yoi^ 

Upon  complaint  as  to  the  toll  rates  from  Bay  Ridge,  Coney  Island,  and 

other  localities  constituting;  the  respondent's  zone  7,  to  certain  other  poioti 
within  the  city  of  New  York,  comprising  the  respondent's  zones  I,  2  and 
5,  contending  that  the  exchanges  in  zone  7,  which  were  formerly  included 
with  the  other  exchanges  in  the  Borough  of  Brooklyn,  should  enjoy  the 
same  local  service  privileges  extended  to  the  other  exchanges  in  Brooklyn, 
the  Commission,  by  its  order,  reduced  the  toll  rate  between  zone  7  and 
lone  I  from  10  cents  to  5  cents  and  the  rate  between  zone*  7  and  zone 
2  front  IS  cents  to  10  cents  and  extended  Che  free  local  service  area  enjoyed 
by  subscribers  in  zone  6,  to  those  in  zone  7.* 

'Editor's  beadnote. 
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OBDER 

The  territory  where  these  complamts  have  origiiiated 
Is  soatb  of  a  line  beginning  at  65th  Street  in  or 
near  Bay  Bidge,  a  part  of  the  Borough  of  Brooklyn,  and 
extending  for  most  of  the  distance  along  a  branch  of 
the  Long  Island  Bailroad.  Bespbndent  denominates  the  ter- 
ritory south  of  said  line  by  certain  named  areas  as  follows : 
Bay  Bidge,  Bath  Beach,  Midwood,  Coney  Island  and  Ganar- 
sie.  These  constitnte  respondent's  present  zone  7.  The  chief 
complaint  ia  against  respondent's  10  cent  telephone  toU  rate 
from  tbia  zone  7  to  respondent's  Manhattan  zone  1.  Inci- 
dentally complaint  is  also  made  of  an  increased  toll  rate  from  * 
10  cents  to  15  cents  to  Upper  Manhattan  and  the  Bronx, 
comprising  that  portion  of  New  York  City  known  as  respond- 
ent's zone  2,  and  complaint  is  also  made  of  the  establishment 
of  a  10  cent  toll  rate  by  respondent  to  Astoria  and  Hunter's 
Point,  comprising  respondent's  zone  5.  Complainants  con- 
tend that  the  toll  rate  from  this  section  to  Manhattan,  zone 
1,  should  be  5  cents,  t^t  the  rate  to  zone  2  should  be  10  centJS, 
and  that  these  localities.  Bay  Bidge,  Bath  Beach,  Midwood, 
Con^  Island  and  Canarsie,  which  constitute  respondent's 
zone  7,  shonld  have  the  same  free  local  service  area  as  is  now 
enjoyed  by  subscribers  in  respondent's  zone  6,  which  consti- 
tutes the  remainder  of  the  Borough  of  Brooklyn.  Bay  Bi^e 
and  these  other  localities  now  constituting  respondent's  zone 
7  were  formerly  included  with  the  other  exchanges  in 
Brooklyn  and  as  such  enjoyed  local  service  to  Astoria  and 
Hunter's  Point,  just  as  the  zone  6  exchanges  in  Brooklyn  do 
now.  These  cases  having  been  duly  heard,  the  Commission, 
after  due  consideration,  is  of  the  opinion  that  the  complaints 
should  be  sustained,  and  accordingly  it  is 

Ordered,  (1)  That  respondent,  New  York  Telephone 
Company,  be  and  is  hereby  directed  and  required  to  cease 
and  desist  on  or  before  Jane  1,  1913,  from  charging  or  col- 
lecting any  greater  rate  or  sum  than  5  cents  as  a  toll  rate 
from  subscribers'  stations  in  Bay  Bidge,  Bath  Beach,  Mid- 
wood,  Coney  Island  and  Canarsie,  comprising  respondent's 
present  zone  7,  on  the  one  hand,  to  Manhattan,  comprising 
reepondent's  present  zone  1,  on  the  other,  and  from  sub- 
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Bcribers'  BtatioDS  in  said  Manhattan  Eone  1,  on  the  one  hand, 
to  Bay  Bidge,  Bath  Beach,  Midwood,  Coney  Island  and 
Canareie,  comprising  respondent's  present  zone  7,  on  the 
otJier. 

Ordered,  (2)  That  respondent,  New  York  Telephone 
Company,  be  and  is  hereby  directed  and  required  to  cease 
and  desist  on  or  before  June  1, 1913,  from  charging  or  collect- 
ing any  greater  rate  or  snm  than  10  cents  as  a  toll  rate  from 
subscribers'  stations  in  Bay  Bidge,  Bath  Beach,  Midwood, 
Coney  Island  and  Canarsie,  comprising '  respondent's  pres- 
ent zone  7,  on  the  one  hand,  to  respondent's  present  zone  2, 
including  Upper  Manhattan  so-called  and  Melrose  and  Tre- 
*  mont,  on  the  other,  and  from  subscribers'  stations  in  respond- 
ent's present  zone  2,  including  Upper  Manhattan  so-called 
and  Melrose  and  Tremont,  on  the  one  band  to  Bay  Bidge, 
Bath  Beach,  Midwood,  Coney  Island,  and  Canarsie  compris- 
ing respondent's  present  zone  7  on  the  other. 

Ordered,  (Z)  That  respondent,  New  York  Telephone 
Company,  be  and  is  hereby  directed  and  required  on  or  be- 
fore June  1, 1913,  to  extend  all  of  the  local  service  privileges 
now  afforded  to  subscribers  in  its  present  zone  6  to  sub- 
scribers in  Bay  Ridge,  Bath  Beach,  Midwood,  Coney  Island 
and  Canarsie,  comprising  respondent's  present  zone  7,  among 
which  said  local  service  privileges  will  be  local  service  be- 
tween said  zone  7  areas  and  respondent's  zone  5,  including 
Hunter's  Point  and  Astoria. 

Ordered,  (4)  That  respondent.  New  York  Telephone 
Company,  shall  notify  this  Commission  on  or  before  May  27, 
1913,  whether  it  accepts  and  will  obey  the  provisions  of  this 
order. 
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In  the  Matter  of  Toll  Rates  Chabged  by  the  New  Yobk 
Telephone  Company  within  the  City  of  New  Yobk. 

Dated  May  2i,  1913. 

InvestiEation  of  Toll  Katca  within  the  Citf  of  New  York. 

ORDER. 

The  Commission  having  ou  this  date  ordered  the  New  York 
Telephone  Company  to  reduce  its  toll  rate  from  Bath  Beach, 
Coney  Island  and  other  points  in  its  present  zone  7  to  Man- 
hattan zone  1  from  10  cents  to  5  cents;  and  it  appearing  to 
the  Commission  that  with  such  reduction  of  toll  rate  in  ef- 
fect, considering  the  length  of  haul  thereby  iuTOlved,  in- 
vestigation should  be  made  immediately  into  the  toll  rates 
charged  from  all  other  points  within  the  city  of  New  York 
to  respondent's  Manhattan  zone  1,  and  also  from  all  points 
within  the  city  of  New  York  to  respondent's  Manhattan  zone 
2,  and  further,  in  relation  to  the-  toll  rates  charged  by 
respondent  as  between  its  zones  or  exchange  area«  on  Long 
Island  which  are  included  within  the  city  of  New  York,  to 
the  end  that  the  reasonableness  of  toll  rates  between  all 
parts  of  the  city  of  New  York  shall  be  inquired  into  and  de- 
termined, it  is 

Ordered,  That  a  proceeding  of  inquiry  and  investiga- 
tion into  and  concerning  all  telephone  toll  rates  between 
points  in  the  city  of  New  York  be  and  the  same  is  hereby 
instituted  and  that  the  New  York  Telephone  Company  be 
and  is  hereby  made  the  respondent  in  such  proceeding. 

Further  ordered.  That  this  proceeding  be  and  it  is  set 
down  for  hearing  in  the  Assembly  Room,  Metropolitan  Build- 
ing, 1  Madison  Avenue,  New  York  City,  on  Tuesday,  May  27, 
1U13,  at  ten  o'clock,  A.  M.,  at  which  time  and  place  t^e  re- 
spondent, New  York  Telephone  Company,  is  hereby  directed 
to  appear  by  its  suitable  representatives  prepared  to  make 
snch  showing  in  this  proceeding  as  may  be  required. 
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Corporation  CommuBion. 

May  and  Dobt  Spkinqs  Telbphonb  Compant,  Couplainaht, 
vs.  Thb  Fobt  Supply  Thlephonb  and  Tslbgkapb  Cou- 
PANT^  Dependant. 

CaoBe  No.  1755— Order  No.  698. 

Dteidtd  April  ii,  191J. 

Pbj^sal  CennecdOB. 
Complaint  by  the  Uay  and  Doby  Springs  Telephone  Company,  aaldng  for 
physical  connecticHi  of  its  "dear  wire"  from  May  to  Buffalo  with  the  lines 
of  The  Fort  Supply  Telei^one  and  Teltgraph  Company,  which  also  con- 
nected these  points,  and  further  objecting  to  an  extra  charge  of  ten  cents 
per  message  made  by  the  Fort  Supply  Company  for  switching  messages 
from  the  complainant's  line,  in  addition  to  the  regular  toll  ratea. 

Joriadiction  over  Hntnal  Telephone  Conqwniti. 
Htld:  That  the  complainant  is  not  under  the  jurisdiction  of  the  Com- 
mission since  its  lines  are  operated  without  profit  and  for  mutual  benefit 
only; 

DnpUcation  of  FacUitiM. 
Held:  That  the  existence  of  two  telephone  companies  a£Fording  identical 
facilities  in  the  same  community  constitutes  a  burden  rather  than  a  con- 
venience and  should  not  be  encouraged ; 

Phrsical  Connectloa  of  Linn  Reaching  Common  PcnntB. 

Held:  That  the  defendant's  objection  to  handling  the  complainant's  "clear 

wire"  as  a  b^li  Jine  without  extra  charge  for  switching,  for  the  reason  that 

its  own  Ime  reaches  the  same  points,  is  not  unreasonable; 

Switching  Chargea. 

Htld:  That  the  defendant's  offer  to  perform  switching  service  for  the 

complainant's  "clear  wire"  at  a  flat  rate  of  $5.00  per  month  coindda  with 

the  rate  generally  charged  for  similar  service  throughout  the  State: 

Order. 

Ordered,  That  The  Fort  Supply  Telephone  and  Tdegraph  Company  coo- 
nect  the  complainant's  "dear  wire"  with  its  Bublo  switchboard  and  switch 
the  line  for  all  business  common  to  lines  of  such  character  at  a  rate  not  to 
exceed  $5.00  per  month.* 

"Editor's  headnote. 
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FIKDINGS  OF  FACT,  OPINION  AND  ORDER. 
By  the  Commiaaion: 

This  case  was  called  for  hearing  April  8th,  in  the  ofDces 
of  the  OommiBSion,  and  by  agreement  a  statement  of  facta 
was  made  by  the  repreaentatiTe  o(  each  company. 

Statement  made  by  the  representative  of  the  complainant 
shows  that  the  May  and  Doby  Springs  Telephone  Company 
is  a  mutual  company,  incorporated  to  operate  a  mutual  tele- 
phone system  counected  to  .several  lines;  that  it  owns  no 
central  offices  but  connects  its  lines  with  the  switchboard  of 
the  Stockholm  Southwestern  Telephone  Company,  a  mutual 
company  at  Doby  Springs;  one  rural  party  line  is  connected 
with  the  Pioneer  Tel.  and  Tel.  Co.  switchboard  at  May;  it 
also  has  a  "clear  wire  line"  connected  with  the  May  exchange 
which  runs  to  Buffalo  via  Doby  Springs  and  connects  at 
both  places.  This  line  is  used  as  a  toll  line  and  the  revenues 
accruing  therefrom  are  used  to  defray  the  expense  of  main- 
taining all  lines,  this  to  lessen  the  burden  of  maintenance 
expense  on  the  stockholders.  The  rates  charged  for  toll  serv- 
ice over  this  line  are — for  a  message  from  May  to  Doby 
Springs,  stockholders  10  cents  and  non-stockholders  15  cents 
for  a  three  minute  message ;  from  Doby  Springs  to  Buffalo, 
the  same  rate  as  the  May-Doby  rate;  from  May  to  Buffalo, 
25  cents  for  a  three  minute  message.  On  all  incoming  mes- 
sages to  Buffalo  over  this  line  the  Fort  Supply  Company  has 
been  chai^ng  ten  cents  per  message  extra  as  a  switching 
charge  for  handling.  This  extra  charge  complainant  objects 
to  and  asks  that  the  connections  be  made  and  that  only  a 
reasonable  charge  be  asked  for  hanjiling. 

The  defendant  states  that  it  is  a  corporation  organized 
under  the  laws  of  the  State  of  Oklahoma  for  the  purpose  of 
operating  a  telephone  plant  for  profit  That  it  has  telephone 
exchanges  at  Supply,  Buffalo,  Knowles,  Laveme,  May  and 
other  points  with  toll  lines  connecting.  That  the  town  of 
Doby  Springs  is  west  of  Buffalo  and  that  one  of  its  principal 
toll  lines  passes  through  the  town  and  connects  with  the 
switchboard  in  the  exchange  at  that  place.  That  its  toll  lines 
from  May  to  Buffalo  via  Supply  are  in  the  best  of  condition 
and  that  the  facilities  for  handling  toll  messages  from  Doby 


Springs  and  May  to  Buffalo  are  more  efficient  than  those 
afforded  by  the  complainant.  And  fuirULer  that  to  handle  mes- 
sages originating  on  the  lines  of  complainant  without  mak- 
ing an  extra  charge  of  ten  cents  per  message  voald  be  de- 
trimental to  its  own  business.  The  defendant  states  further 
that  the  complainant  is  now  indebted  to  it  in  the  sum  of 
fl75.00  and  that  to  continue  to  handle  the  Hue  on  the  Bame 
basis  is  not  profitable.  That  it  has  offered  and  is  willing 
at  any  time  to  handle  complainant's  "clear  wire  line"  for  a 
flat  rate  of  $5.00  per  month  and  switch  the  line  for  all  rural 
business  common  to  such  lines. 

It  is  the  opinion  of  the  Commission  that  the  facts  as  stated 
clearly  indicate  that  the  complainant  company  is  operating 
its  lines  for  mutual  benefits  only  and  not  for  profit  and  there- 
fore is  not  under  the  jurii^diction  of  the  Commission. 

The  objection  of  the  defendant  company  to  handling  the 
"clear  wire"  of  complainant  as  a  toll  line,  for  the  reason  that 
its  own  lines  connect  with  the  same  points,  and  afford  equal 
facilities,  does  not  appear  unreasonable.  Two  telephone  com- 
panies affording  identical  facilities  in  the  same  commuoity 
constitute  a  burden,  not  a  convenience,  and  in  the  opinion 
of  the  Commission  should  not  be  encouraged.  The  offer  of 
defendant  to  switch  the  "clear  wire"  of  complainant  for  the 
flat  rate  of  $5.00  per  month  coincides  with  the  rate  generally 
charged  for  this  class  of  service  throughout  the  State  and 
the  Commission  finds  that  connection  should  be  made  on  that 
basis. 

It  is,  therefore,  ordered.  That  The  Fort  Supply  Telephone 
and  Telegraph  Company  shall  connect  the  "clear  wire"  of  the 
May  and  Doby  Springs  Telephone  Company  with  its  switch- 
board at  Buffalo  and  shall  switch  the  line  for  all  busiues.*!. 
common  to  lines  of  such  character  now  being  operated  by 
it  and  other  telephone  companies,  and  for  such  service  shall 
receive  compensation,  not  to  exceed  five  dollars  per  month. 

This  order  to  take  effect  the  Ist  day  of  May,  1913. 

Dated  at  Oklahoma  City,  Oklahoma,  this  11th  day  of 
April.  1913. 
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BrnoN  Mutual  Telephone  Company,  Byeon;  Citizbns 
Telephone  Company,  Dbiftwood;  Amobita  Telephone 
Company,  Amobita;  Chebokeb  Btjral  Telephone 
Company,  Cherokee,  Plaintiffs,  vs.  Pionbbe  Tele- 
phone AND  Telegraph  Company,  Defendant. 

Nob.  508  and  627— Order  No.  678b. 

Dated  April  23,  1913. 

Smpdisioii  of  Order  No.  678a*  Pending  Appeal  Therefrom—Bond  for 

Refond  of  Overcharge*— Reports  of  Chargea  Collected  Pending 

AppeaL 

OBDEB. 

The  above  defendant,  the  Pioneer  Telephone  and  Tele- 
graph Company,  having  appealed  from  the  decision  of  the 
Commission,!  prescribing  certain  classes  of  service  to  be 
rendered  independent  telephone  exchanges  within  a  certain ' 
distance,  and  having  filed  a  suspension  bond  that  bas  been  ap- 
proved hj  the  Commission  which  is,  for  the  present  time, 
sufficient  in  amount  and  security  to  insure  the  prompt  re- 
funding by  the  defendant  of  all  charges  which  said  defend- 
ant may  collect  or  receive,  pending  the  appeal,  which  in  any 
way  conflict  with  the  enforcement  of  Order  No.  678a*,  which 
prescribes  the  class  of  service  to  be  rendered  the  plaintiffs. 

It  M  ordered.  That  said  order  be  and  is  hereby  suspended 
pending  the  appeal  and  final  determinatiOD  of  said  cause 
by  the  Supreme  Court  of  Oklahoma, 

/*  is  further  ordered,  That  the  defendant,  the  Pioneer 
Telephone  and  Telej^-aph  Company,  shall  make  a  separate 
statement,  verified  by  oath,  tbe  fifteenth  day  of  each  month 
for  the  business  of  the  preceding  month,  to  the  Commission, 
showing  the  amounts  charged  and  received  for  the  various 
classes  of  service  rendered  each  one  of  the  plaintiff  companies 
or  any  subscriber  or  patron  thereof  affected  by  the  order, 
to  whom  such  charges  will  be  refundable  in  the  event  the 
charges  made  by  the  defendant,  pending  the  appeal,  be  not 
sustained  on  such  appeal. 

Dated  at  Oklahoma  City  this  23d  day  of  April,  1913. 
'Printed  in  Commisiion  Leaflet  No.  17,  at  page  728.— Ed. 
tPrinted  in  CommiBgion  Leaflet  No.  17,  at  page  718.— Ed.        v  .OC^lc 


Geo.  a.  Davenport,  et  al.,  Sopbe,  Oklahoma,  Complainant8, 

PiONEEB  Telephone  and  Tblbgeaph  Compant,  Dependant, 

Cause  No.  1728— Order  No.  700. 
Decided  April  30,  1913. 

Phyiical  Conoecdon  of  Long  Distance  Linea  with  Ldcal  Exchange. 

Upon  complaint  asking  for  physical  connection  between  the  Choctaw  Tele- 
I'hone  Exchange  in  the  Town  of  Soper  and  the  long  distance  lines  of  the 
defendant  passing  through  the  town,  it  appeared  that  the  defendant's  lines 
had  been  connected  with  the  exchange  of  the  Citizens'  Telephone  Company 
in  that  town  prior  to  the  building  of  the  Choctaw  Telephone  Exchange. 

Dnplication  of  FacUitieft. 

Held:  That  two  telephone  exchanges  in  any  town  are  an  inconvenience 
to  the  public,  but  where  there  are  two  exchanges  in  a  town  of  the  size  of 
Soper,  about  250  people,  the  service  is  usually  worth  about  two-thirds  as 
much  as  if  all  the  telephones  were  connected  with  one  exchange. 

Physical  Connection  with  Hore  Than  One  Exchange  in  Same  Town. 

Held:  Affirming  Grant  County  Rural  Telephone  Company  vs.  Pioneer 
Telephone  and  Telegraph  Company,  that  it  would  be  unreasonable  to  re- 
quire a  company  operating  long  distance  lines,  which  is  affording  reasonable 
facilities  by  an  established  physical  connection  with  one  exchange  in  a 
town,  to  connect  directly  with  as  many  exchanges  as  may  thereafter  be 
established  in  the  town,  but  connections  should  be  established  through  the 
first    exchange. 

Jurisdiction  of  Conunission  to  Prescnbe  Rules  and  Regulationa  GoTero- 
ing  Physical  Connectipn. 

Held:  That  the  Commission  has  jurisdiction  to  prescribe  the  rules  and 
regulations   under   which   physical   connection   shall   be   established. 

Compensation  for  Service  Rendered  through  Physical  Connection. 

Held:  Affirming  Grant  County  Rural  Telephone  Company  vs.  Pioneer 
Telephone  and  Telegraph  Company,  that  the  exchange  with  which  physical 
connection  was  first  established  should  receive  whatever  compensation  may 
accrue  from  the  long  distance  business  handled  and  should  not  be  required 
to  compensate  other  exchanges  for  long  distance  business  originating  with 
them,  the  handling  of  which  should  be  regarded  as  a  service  to  those 
exchanges. 

Expense  of  Establishing  Connection. 

Held:  That  the  entire  expense  of  establishing  physical  connection  be- 
tween a  second  exchange  and  the  exchange  already  connected  wttl>  the  long 
distance  line  should  be  borne  by  the  second  exchange. 
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ParticB  to  Proceeding. 

Held:  That  no  order  can  be  made  because  the  Citizens'  Telephone  Com- 
pany has  not  been  made  a  party  to  this  proceeding,* 

FINDINGS  OF  FACT,  OPINION  AND  ORDER 

By  the  Commission: 

The  principal  complaiDaut  in  this  case  is  the  owner  of  the 
(Jhoctaw  Telephone  Exchange  in  the  town  of  Soper.  The 
complaint  alleged  in  substance  that  the  Choctaw  Telephone 
Exchange,  which  is  owned  by  Mr.  Davenport,  is  located  in 
the  town  of  Soper  and  has  in  operation  about  flft;  telephones, 
and  applications  for  almost  one  hundred  other  telephones; 
that  the  Pioneer  Telephone  and  Telegraph  Company  operates 
long  distance  lines  through  the  town  of  Soper ;  and  the  com- 
plainant prays  that  the  Pioneer  Company  permit  its  long 
distance  lines  to  be  connected  with  the  Choctaw  Telephone 
Exchange  to  accommodate  the  subscribers  of  that  exchange. 

At  the  hearing  in  the  case  the  Pioneer  Company  objected 
to  making  the  connection  prayed  for,  stating  that  there  was 
a  telephone  exchange  operated  in  the  town  of  Soper  owned 
by  the  Citizens'  Telephone  Oompj^  with  which  exchange 
the  defendant's  toll  lines  had  been  connected  prior  to  the 
building  of  the  exchange  by  the  Choctaw  Telephone  Com- 
pany, and  to  coniiect  with  two  exchanges  in  the  same  town 
would  be  confusing  and  would  create  an  unreasonable  and 
undesirable  condition  in  telephone  service. 

The  sole  question  to  be  determined  by  the  Commission  in 
this  case  is,  can  a  company  operating  long  distance  telephone 
lines  which  makes  a  connection  with  an  exchange  in  a  town, 
which  affords  reaRonable  facilities  for  the  people  of  the  town, 
be  required  to  connect  directly  with  as  many  exchanges  as 
may  be  established  in  a  town,  whether  one  or  a  dozen,  or 
must  all  connections  for  long  distance  be  made  through 
facilities  already  afforded? 
■  Soper  is  a  town  of  about  two  hundred  fifty  population. 
In  a  town  of  that  size  is  seldom  found  more  than  one  ex- 
change. Two  telephone  exchanges  in  a  town  of  any  size  are 
an  inconvenience  to  the  public.  It  may  have  a  tendency  for 
*  Editor's  hcadnotc 
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a  short  time  to  reduce  rates;  yet  at  Soper  the  rates  charged 
are  about  the  same  as  charged  throughout  the  state  in  towns 
of  similar  size.  If  a  telephone  exchange  in  a  town  is  not 
giving  proper  service,  the  public  ha«  an  adequate  remedy  by 
applying  to  the  Commission,  which  has  always  acted  very 
promptly  in  requiring  proper  service.  The  service  to  the 
subscriber  where  there  are  two  exchanges  maintained  in  a 
town  of  the  size  of  Soper  is  usually  worth  about  two- 
thirds  as  much  as  the  service  would  be  worth  if  the  tele- 
phones were  in  one  exchange.  However,  we  must  deal  with 
the  conditions  at  Soper  as  we  find  them. 

In  the  case  of  the  Grant  County  Bural  Telephone  Company 
vs.  Pioneer  Telephone  and  Telegraph  Company,  which  the 
Commission  decided  some  three  years  ago,  the  same  identical 
questions  were  involved  as  are  involved  in  this  case.  The 
Pioneer  Company  owned  an  exchange  at  Pond  Creek  and  also 
the  long  distance  lines,  the  only  difference  in  the  two 
cases  being  that  the  Pioneer  Company  in  that  case  was  offo"- 
ing  long  distance  service  to  the  public  through  its  own  ex- 
change, and  at  Soper  it  has  facilities  for  long  distance  serv- 
ice through  the  exchange  of  the  Citizens'  Telephone  Company. 

The  Commission  decided  in  the  Grant  County  case  that  it 
would  be  unreasonable  to '  require  the  Pioneer  Telephone 
Company  to  connect  complainant's  exchange  direct  with  the 
long  distance  wires,  but  ordered  a  connection  through  the 
exchange  with  which  the  Pioneer  Company  was  already  con- 
nected at  Pond  Creek.  That  is,  if  there  were  subscribers  of  - 
the  Grant  County  Telephone  exchange  who  desired  long  dis- 
tance service,  they  would  first  call  the  exchange  to  which  their 
telephone  was  connected  and  thence  long  distance,  and  the 
operator  of  the  Grant  County  exchange  wonld  put  them  in 
connection  with  the  exchange  where  the  long  distance  wires 
were  directly  connected.  This  case  was  appealed  to  the 
Supreme  Court  of  the  State  of  Oklahoma  and  was  by  that 
court  affirmed ;  however,  the  opinion  is  still  pending  upon  a 
motion  for  rehearing. 

Section  5  of  Article  IX  of  the  Constitution  provides: 

"All  telephone  and  telegraph  lines  operated  for 
hire  shall  each  respectively  receive  and  transmit  each 
other's  messages  without  delay  or  dlBcrimination,  and 
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make  physical  connection  with  each  other's  lines  ander 
such  rales  and  regulations  as  may  be  prescribed  by 
law,  or  by  any  commission  created  by  the  Conatito- 
tion,  or  any  act  of  the  legislature  for  that  purpose." 

It  ia  clear  from  Section  5  that  the  Commission  has  juris- 
diction to  prescribe  the  rules  and  regulations  by  which  any 
physical  connection  may  be  made.  Hence,  in  this  case  we 
see  no  reason  to  make  an  exception  to  our  ruling  in  the 
Grant  County  Telephone  case,  which  has  been  virtnally 
affirmed  by  the  Supreme  Court  of  this  State.  In  that  case, 
the  exchange  that  was  first  established  received  whatever 
compensation  tbere  was  for  the  long  distance  service,  that  is, 
the  messages  that  originated  and  came  through  Fond  Creek 
exchange  were  handled  by  the  Pioneer  Company  without  any 
compensation  to  the  Pond  Creek  exchange,  merely  as  a 
means  of  furnishing  facilities  to  the  subscribers  of  that  ex- 
change.   We  see  no  reason  to  change  that  rule  in  this  case. 

The  Supreme  Court  modified  the  opinion  of  the  Com- 
mission in  that  case,  wherein  the  Commission  held  that  the 
Pioneer  Company  should  pay  for  the  equipment  to  make  the 
connection  in  its  exchange  and  that  the  complainant  should 
pay  for  the  equipment  in  its  exchange,  and  run  the  line  be- 
tween the  exchanges,  to  the  effect  that  the  Pond  Creek  Com- 
pany must  pay  all  the  expense  incurred  in  both  offices  in 
making  the  connection,  which,  applied  to  this  case,  would 
require  the  complainant  to  pay  the  expense  in  connecting 
the  two  exchanges  at  Soper. 

An  order  carrying  out  the  views  of  the  Commission  can- 
not be  made  in  this  case  because  the  Citizens'  Telephone 
Company  at  Soper  has  not  been  made  a  party  to  the.  pro- 
ceeding. If  the  complainant  desires  that  its  exchange  be 
connected  with  the  Citizens'  Telephone  Company's  exchange 
so  that  the  subscribers  of  the  Choctaw  Exchange  may  secure 
long  distance  service  as  above  indicated,  it  will  be  given  leave 
to  file  amended  complaint  making  the  Citizens'  Telephone 
Company  a  party  to  this  proceeding.  Otherwise  the  com- 
plaint will  be  dismissed. 

Oklahoma  City,  April  30,  1913. 
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QtmiK's  Non. 

On  April  15,  1913,  the  Supreme  Court  of  Oklahoma  remanded  the  case  of 
Pioneer  Telephone  and  Telegraph  Company,  Appellant,  vs.  State  of  Okla- 
homa and  Grant  County  Rural  Telephone  Company,  Appellees,  to  the 
Corporation  Commission,  with  instructions  to  take  further  evidence  as  to 
whether  the  exchange  of  the  Grant  County  Kural  Telephone  Company  in 
Pond  Credc  is  a  public  service  corporation  and  operated  for  hire,  and  ar 
to  whether  the  rural  lines  of  said  Company  are'operated  for  hire,  and  also 
to  procure  copies  of  the  franchises  under  which  said  Company  operates  and 
to  certify  such  evidence  back  to  the  Court  within  thirty  days. 
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SOUTH  DAKOTA. 

Board  of  Railroad  Conunissionera. 

ALU  Bbad,  Complainant,  vs.  Kbbbaska  Tblbphonb  Com- 
pany, Defendant. 

Complaint  No.  1057. 

Dated  January  30,  1913. 

physical  Conncctioa  Denied. 

Upon  the  defe:  -nt's  refusal  to  comply  with  the  petitioner's  prayer  for 
physical  connectic"  it  appeared  that  a  connection  already  existed  at  Sturgis, 
which  caused  only  Hk  incoiiTenience  of  an  additional  transfer  of  about 
fourteen  miles,  and  the  petition  was  denied,* 

REPORT. 

This  complaiat,  apon  the  refnaal  of  defendant  to  comply 
with  the  prajer  of  the  petitioner,  was  set  tor  hearing  and  a 
full  inveatigation  was  had  covering  the  same  points  that  were 
at  issue  in  the  previons  bearing  but  making  a  further  dis- 
closnre  in  the  evidence  that  the  connection  asked  for  was 
already  had  at  Sturgis  and  only  caused  an  Inconvenience  of 
an  additional  transfer  of  about  fourteen  miles,  and  it  thus 
appearing  that  the  two  systems  were  in  operation  through 
that  connection,  the  prayer  of  the  petitioner  should,  in  the 
judgment  of  your  commissioner,  be  denied. 

Dated  at  Pierre,  S.  D.,  this  30th  day  of  January.  1913.t 


'Editor's  headnote. 

tThi«  report,  submitted  by  Commissioner  W.  G.  Smith,  wa«  accepted  l^ 
the  Board  of  K^lroad  Commissioners  and  tfae  petition  was  denied. — Ed. 


922  South  Dakota  Boabd  of  Bailboad  Comiussion^s. 
In  the  Mattbb  of  the  Inthstigation  into  Chrtain  Ibebgu- 

lARITIES    AND    DiSCBIUINATlONS    PeAOTICBD   BY    VaBIOUS 

Tblephonb  Coupanies  in  the  Operation  of  Theib  Tele- 
puoNE  Lines  -and  in  the  Conduct  of  Thbib  Business 
'  in  This  State,  and  the  Failube  up  Otheb  Telephone 
Companies  to  Comply  with  the  Laws  op  This  State. 

Dated  April  24,  1^13. 

Investigation  of  Tdephone  Companies  with  respect  to  Disciiminadom, 

Piling  of  Data,  Depreciation  Accounts  and  Disconots  for 

Prompt  PaTmcnL 

OBDEB. 

Whebeas  it  has  come  to  the  knowledge  of  the  Board  of 
Bailroad  Commissioners  of  the  State  of  Soath  Dakota  that 
certain  irregularities  and  discrimlDations  are  practiced  by 
various  of  the  telephone  companies  in  the  operation  of  their 
telephone  lines  and  the  conduct  of  their  business  in  this  state, 
and  that  other  telephone  companies  have  not  complied  with 
the  laws  of  this  state, 

/*  ia,  therefore,  ordered,  That  a  general  investigation 
be  conducted  into  the  manner  of  conducting  the  tele- 
phone business  of  this  state,  and  that  hearings  be  held  for 
the  purposes  of  conducting  such  examination  and  investiga- 
tion, the  first  hearing  to  be  held  at  the  club  rooms  of  the 
Commercial  Club  of  the  city  of  Mitchell  in  Davison  County, 
South  Dakota,  on  the  17th  day  of  June,  1913,  at  the  hour  of 
10  o'clock  in  the  forenoon,  and  the  second  hearing  to  be  Keld 
at  the  club  rooms  of  the  Commercial  Club  of  the  city  of  Bapid 
City  in  Pennington  County,  South  Dakota,  oh  the  20th  day 
of  June,  1913,  at  10  o'clock  in  the  forenoon  and  that  at  such 
bearings  there  be  taken  up  for  consideration  and  investiga- 
tion the  following  subjects : 

Discrimination  in  the  matter  of  charges  made  for  telephone 
service  to  stockholders  and  persons  who  are  not  stockholders. 

Extra  charges  exacted  for  delivering  toll  messages  on  local 
exchanges  and  rural  telephone  lines. 

Discrimination  in  switching  charges  and  connection  fees 
and  terminal  charges. 
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Discrimination  in  famishing  of  free  telephone  instru- 
ments and  telephone  service  in  connectioD  therewith. 

The  necessitj  of  filing  all  scbedoles  of  rates  and  all  fran- 
chises and  copies  of  all  contracts  or  agreements  with  muni- 
-  cipalities  and  telephone  companies  as  required  by  law. 

The  making  and  filing  of  annual  reports  of  telephone  com- 
panies and  contents  thereof. 

.  The  necessity  of  procuring  plats  and  maps  of  each  tele- 
phone EiyBtem  in  the  state  for  the  information  and  assistance 
of  the  Board  and  telephone  companies. 

The  proper  method  to  be  adopted  in  handling  the  depre- 
ciation account  and  the  amounts  to  be  charged  for  deprecia- 

tiOD. 

The  feasibility  and  advisability  of  naming  and  establish- 
ing a  rental  rate  allowing  for  a  discount  if  the  rental  is  paid 
on  or  before  a  certain  date,  and  the  amount  to  be  allowed 
for  such  discount. 

All  telephone  companies  doing  business  east  of  the  Mis- 
souri River  are  required  to  be  present  by  at  least  one  repre- 
sentative at  the  hearing  to  be  held  at  Mitchell,  and  all  tele- ' 
phone  companies  doing  businesB  west  of  the  Missouri  Biver 
are  required  to  be  in  attendance  by  at  least  one  representa- 
tive at  the  hearing  to  be  held  at  Rapid  City. 

Done  in  regular  session  at  Pierre,  the  Capital,  on  tfiis 
24th  day  of  April,  1913. 


Public  Service  Cominissioii. 

Petition  of  the  Speinqfibld  Ixjcal  Telephone  Company 

FOB  AUTIIOBITT  TO  InCEEASB  ItS  CAPITAL  STOCK  IN  THE 

Sum  of  16,000.00  and  Make  the  Pae  Value  of  Its 
&HABE8  1100.00  Each. 

Decided  April  as,  '9'3- 
AuthoTuation  of  Stock  Dividend. 

Upon  petition  for  permission  to  increase  the  petitioner's  capital  stock  from 
$2,000.00,  divided  into  shares  of  $25.00  each,  to  $8,000.00,  divided  into  shares 
of  $100.00  each,  it  appeared  that  the  new  stock  was  to  be  issued  to  the 
present  stockholders  in  proportion  to  their  holdings. 

The  Commission  found  that  the  petitioner's  total  assets  amounted  to 
about  $10,000.00;  that  its  plant  and  equipment  were  in  first'class  condition; 
that  there  was  no  competition ;  and  that  there  was  no  intention  of  selling 
out,  and  granted  the  petition,  providing  that  if  any  of  the  stock  to  be  issued 
were  sold,  it  should  be  sold  at  par  for  cash  and  the  proceeds  used  only 
for  the  development,  extension,  renewal,  repair  and  improvement  of  the 
petitioner's  franchises  and  properties.* 

REPORT. 

This  is  a  petition  of  the  Springfield  Local  Telephone  Com- 
pany, a  domestic  corporation,  setting  forth  a  request  for  per- 
mission to  increase  its  capital  stock  from  Two  Thousand 
Dollars,  now  divided  into  shares  of  Twenty-five  Dollars  each, 
to  Eight  Thousand  Dollars  divided  into  shares  of  One  Hun- 
dred Dollars  each. 

After  due  notice  of  the  time  and  place  of  hearing,  includ- 
ing the  sub.stance  of  said  petition,  a  hearing  was  had  thereon 
at  Springfield,  Vermont,  on  April  24,  1913. 

From  the  evidence  we  find  that  when  the  present  company 
took  over  the  plant  in  1902,  there  was  a  credit  balance  for 
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profit  and  loss  of  (751.52 ;  that  this  credit  balance  has  steadily 
increased  ontil  on  July'l,  1912,  it  was  |5,034.62,  and  on  the 
date  of  this  hearing  the  amount  was  still  greater ;  that  it  has 
accounts  due  of  $2,678.26,  and  owes  about  ¥1,000;  that  its 
total  assets  amount  to  about  $10,000 ;  that  it  has  issued  onlj 
two  dividends  during  the  time  it  has  owned  the  plant,  one 
of  6  per  cent.,  January  1, 1912,  and  one  of  10  per  cent.,  August 
26,  1912;  and  that  all  other  profits  have  goue  into  the  ex- 
tension and  betterment  of  the  plant  until  the  present  time. 
We  further  find  that  the  stock  is  owned  by  five  persons  and 
that  it  is  the  intention  to  issue  said  stoqk  among  the  pres- 
ent stockholders  in  proportion  to  the  holdings  of  each,  and 
that  none  of  said  stock  is  to  be  sold ;  that  the  plant  and  equip- 
ment is  in  first  class  condition;  that  there  is  no  competition; 
and  that  there  is  no  intention  of  selling  out  to  others. 

CERTIFICATE. 

We  hereby  certify  that  we  authorize  the  Springfield  Local 
Telephone  Company,  a  corporation  organized  and  existing 
under  the  laws  of  Vermont,  to  increase  its  capital  stock  by 
issuing,  at  par  value  of  One  Hundred  Dollars  per  share,  to 
its  present  holdei-s  of  stock  in  proportion  to  the  amount  now 
held  by  them,  a  total  of  Eight  Thousand  Dollars;  and  we 
order  and  direct  that  all  existing  shares  of  the  par  value  of 
Twenty-five  Dollars  each  be  thereupon  cancelled  and  made 
void.  If  any  of  such  new  shares  are  sold,  such  sale  or  sales 
shall  be  at  par  and  for  cash  and  the  proceeds  thereof  shall 
be  used  only  for  the  development,  extension,  renewal,  repair 
and  improvement  of  the  franchises  and  properties  of  said 
corporation.  And  if  said  corporation  does  so  increase  its 
capital  stock,  it  is,  hereby  ordered  to  observe  the  foregoing 
conditions  and  directions,  and,  on  or  before  June  30,  1913, 
and  every  six  months  thereafter  until  all  of  said  stock  has 
been  so  issued,  to  report  to  this  Commission  in  writing, 
signed  by  its  President  and  Treasurer,  and  verified  by  their 
oaths,  reciting  its  doings  under  this  certificate,  the  amount 
of  capital  stock  so  issued,  the  amount  of  the  proceeds  of  the 
sale  thereof,  if  such  sale  is  made,  and  the  application  of  such 
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Railroad  ComnUaBion. 

In  re  Application  of  thb  Musooda  Mutual  Tblkphonx 
Cohpan;  fob  Authobit;  to  Inobbasb  and  Adjust 
Batbb^ 

Dteidtd  April  30,  I9'3- 

Increaac  and  Adjustment  of  Ratea— Frae  and  Radnced  Rate  Switchinc 

Sairice— Diacniaination. 

Upon  application  by  the  Mnscoda  Mutual  Tdephone  Company  to  in- 
crease and  adjust  iU  ratet  on  tlie  ground  that  the  present  rates  do  not 
yield  sufficient  income  and  are  discritninatoiy,  especially  with  respect  to 
switching  service,  it  appeared  that  the  i^>plicant  operates  a  local  exchange 
and  rural  lines  and  also  furnishes  switching  service  for  several  connecting 
lines. 

The  principal  question  at  issue  was  the  proper  charge  for  switching  the 
connecting  lines.  The  applicant  desired  to  increase  the  annual  rate  from 
$3.00  per  telephone  to  $4.00,  while  the  connecting  lines  claimed  that  the 
rate  should  be  fixed  between  $2.00  and  $3.00.  Arrangements  for  free  or 
reduced  rate  switching  service  existed  in  several  instances,  and,  with 
respect  to  these,  it  was 

Held:  That  the  exchange  of  free  swit^ing  service  between  two  lines 
separately  owned  is  permissible,  since  the  free  service  is  afforded  indis- 
criminately to  all  subscribers  who  are  similarly  situated; 

That  a .  reduced  rate  for  switching  service  for  the  reason  that  the  con- 
necting line  is  also  connected  with  some  other  exchange  to  which  it  must 
contribute  is  not  permissible  since  the  applicant  is  entitled  to.  compensa- 
tion for  the  service  rendered  regardless  of  conditions  at  other  points; 

That  the  rental  to  be  paid  for  the  use  of  a  connecting  line  should  be 
sufficient  to  allow  the  owner  IS  per  cent  on  his  investment  for  taxes,  de- 
prEciation  and  interest 
Valuation  of  Property — Depreciation — Rate  of  Retam — Traffic  Analraii. 

The  Commission  made  a  valuation  of  the.  applicant's  proper^,  finding 
the  reproduction  cost  new  and  the  present  value,  and  computed  the  annual 
cost  of  service,  allowing  6.5  per  cent,  on  the  reproduction  cost  new  for 
depreciation  and  7  per  cent,  on  the  present  value  for  interest  By  means 
of  a  trafHc  analysis  and  the  use  of  loading  factors  based  on  the  time  con- 
sumed by  each  class  of  calls,  the  cost  of  furnishing  switching  service  was 
ascertained. 

As  a  result  of  the  computation,  it  was 
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Held:  That  the  balance  af  revenues  over  expenses  was  not  suflicient 
to  provide  a  proper  return  to  the  stoclcholders ;  but  that  a  charge  of  $4.00 
per  telephone  for  switching  service  would  be  excessive  and  that  the  existing 
rate  of  $3.00  was  ample. 

The  Commission  estimated  the  probable  revenue  under  the  rates  proposed 
by  the  appUcant  with  the  exception  that  switching  charges  were  figured 
at  $3,00  per  telephone  instead  of  $4.00  and  found  that  the  net  return  would 
amount  to  5  per  cent,  on  the  investment  and  12  per  cent,  on  the  par  value 
of  the  stock. 

Held:  That  this  return  is  sufficient  in  view  of  the  fact  that  the  ap- 
plicant's stockholders  look  for  good  service  rather  than  dividends. 

Discriminatian  between  Stockholden  and  Non-Stockholders^ 
Held:    That  all  subscribers,  whether  stockholders  or,  not,  must  paj  the 
same  rental 

Rental  of  Equipment. 
Htid:  That  an  arrangement  by  which  telephone  instruments  are  furnished 
by  stockholders  as  part  payment  for  their  shares  of  stock  is  proper,  but 
that  a  rental  equivalent  to  the  interest  on  the  investment  should  be  paid 
by  the  applicant  to  all  non- stock  holders  who  own  their  instruments  and 
that  no  rental  to  cover  depreciation  need  be  paid  since  all  telephones  are 
maintained  and  replaced  by  the  applicant. 

Buatneas  and  Residence  Rates, 
Held:    That  a  study  of  rates  on  file  with  the  Commission  indicates  that 
a    difference    of   $3.00   per   annum   between   business    rates    and    residence 
rates  is  entirely  reasonable. 

Extra  Charge  for  Short  Period  Service. 
Held;    That  an  extra  charge  of  25  cents  per  month  for  telephones  in- 
stalled for  less  than  one  year  is  proper. 

Extra  Charges  for  Extension  Sets  and  Bells. 
Held:    That  an  extra  charge   for    furnishing   extension   telephones   and 
extension  bells   is  customary   and  permissible. 

Discontinuance  of  Free  Service. 
Held:    That  the  free  telephone  service  now  furnished  to  the  local  post 
office  and  railway  station  should  be  discontinued.*. 

DECISION  AND  OEDER. 

The  Muscoda  Mutual  Telephone  Company,  on  December 
23,  1912^  filed  application  with  this  Commiasion  seeking 
authority  to  increase  and  adjust  rates. 

The  rates  in  effect  at  the  time  of  application  as  given  in 
the  petition  are  fl2.00  a  year  to  non-stockholdera  for  all 
classes  of  telephones,  an  annual  assessment  of  flO.OO  upon 
stockholders,  and  a  charge  against  connecting  lines  amount* 
ing  to  |3.00  a  year  per  'phone  in  consideration  of  switching 
■erTic& 
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Application  is  made  to  increase  and  adjnjat  rates  on  the 
grounds  that  the  rates  now  in  effect  are  unjust  and  discrim- 
inatory, particularly  the  rates  obtained  from  connecting  lines 
for  switching;  and  that  the. income  of  t^e  company  Is  not 
sniftcieut  to  pay  the  charges  for  good  service,  to  provide  for 
betterments  made  necessary  by  growth  of  business,  to  main- 
tain the  property  adequately  and  to  allow  the  stockholders 
a  proper  retnm  on  the  money  invested. 

To  remedy  existing  conditions,  the  applicant  asks  that 
a  uniform  switching  fee  be  established  "high  enough  not  to 
discriminate  against  the  stockholders"  of  the  company  and 
that  t^e  following  specific  rates  be  permitted : 

{15.00  a  year  for  business  telephone. 

112.00  a  year  for  residence  telephone  in  country  and  vil- 
lage. 

%  .25  a  month  additional  charge  where  the  telephone  is  in 
for  less  than  one  year. 

~  An  additional  charge  for  extension  telephone  and  extenuon 
bells. 

118.00  a  year  for  business  telephone  if  on- a  metallic  cir> 
cuit.    (At  present  common  return  is  used.) 

(4.00  a  year  for  switching  for  each  telephone  on  lines  not 
owned  by  this  company,  this  rate  to  apply  where  lines  run 
to  this  central  only. 

12.00  a  year  for  switching  for  each  telephone  on  lines  con- 
necting another  exchange  with  the  Muscoda  exchange,  or 

In  lieu  of  the  above,  such  schedule  as  the  Commission  shall 
deem  juat  and  reasonable. 

Hearing  on  these  matters  was  held  at  Madison,  February 
20, 1913.  Dr,  A,  W.  James,  Secretary  of  the  Muscoda  Mutual 
Telephone  Company,  appeared  for  the  applicant,  and  R.  M. 
Orchard  appeared  for  the  Pulaski  Telephone  Company,  the 
Avoca-Muscoda  Telephone  Company,  and  the  Basswood  and 
Eagle  Telephone  Company,  these  three  being  companies 
among  the  connecting  linra  affected  by  the  switching  charges. 
From  the  testimony  the  following  facts  appeared : 

Prior  to  December  9,  1911,  the  applicant  gave  limited  ser- 
vice, the  period  of  service  being  from  7  A.  M.,  to  8 :30  P.  H. 
on  week  days  and  from  8  to  10  A.  M.  on  Sundays.    Snbse- 
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qnent  to  the  filing  of  a  petition  with  the  CommissloD  asking 
that  the  company  be  ordered  to  install  24  honr  service,  the 
company  volantarily  provided  anch  service,  making  an  order 
of  the  CommisaioD  nnneceffiary.  The  Pulaski  Telephone 
Company  and  other  connecting  lines  had  paid  an  annaa* 
switching  rate  of  J3.00  per  'phone  during  the  time  applicant 
gave  limited  service.  This  rate  had  been  paid  in  advance 
and  the  Pulaski  Company  refused  to  pay  the  additional 
amount  to  make  up  the  f4.00  rate  asked  by  the  applicant  For 
24  hour  service.  There  have  been  certain  legal  proceedings 
between  the  parties  involved  which  need  not  be  discussed 
here.  Thig  application  was  brought  before  the  Commission 
for  the  purpose  of  determining  the  reasonableness  of  the  f  4.00 
switching  fee. 

It  appears  from  the  testimony  that  the  applicant  furnishes 
service  to  450  'phones,  90  of  which  are  village  'phones  and  113 
of  which  are  rural  'phones,  all  on  lines  owned  by  the  appli- 
cant The  remainder  are  'phones  belonging  to  connecting 
lines  for  which  the  applicant  does  a  switching  service.  The 
113  rural  'phones  are  connected  to  eight  part?  lines  owned 
by  the  applicant  Following  is  a  description  of  these  eight 
lines  and  of  the  connecting  lines,  as  given  in  the  testimony : 

Bubal  Links  Ownbd  bz  Applioant. 

No.  98 — This  line  has  12  'phones.  It  connects  the  Mus- 
coda  exchange  with  the  Lone  Bock  Telephone  Company  at 
Gotham.  The  two  companies  have  made  a  geographical  di- 
vision of  business  according  to  which  the  applicant  pays  to 
this  Gotham  exchange  a  switching  fee  of  |3.00  each  for  5 
'phones. 

No.  101 — This  line  has  18  'phones  and  runs  to  a  country 
switch  known  as  Foley's  switch  through  which  applicant  has 
connection  with  a  Montfort  company. 

No.  102 — This  line  has  21  'phones  and  does  not  connect 
with  any  foreign  line,  being  the  only  line,  in  fact,  which  does 
not  connect  with  one  or  more  foreign  lines. 

No.  103 — This  line  has  11  'phones  and  runs  to  a  country 
switch.  King's  switch,  through  which  it  can  connect  with  the 
Munz  lines.  -,  . 
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No.  113 — This  line  has  8  'phones,  and  runs  to  a  country 
Bwitch  known  ae  Berren's  switch,  through  which  connections 
can  be  had  with  a  Highland  line. 

No.  115 — This  line  has  11  'phones  and  runs  to  a  country 
switch  known  as  Heffner's  switch,  through  which  applicant 
has  connection  with  a  Fennimore  company. 

No.  116 — This  line  has  11  'phones  and  runs  to  Blue  Biver. 

No.  118 — This  line  has  17  'phones  and  runs  to  Highland. 

Bubal  Lines  Owned  by  Foreign  Companies. 

Highland  Line — No.  89.  (15  'phones)  This  line  connects 
Mnacoda  with  the  Highland  exchange.  The  Highland  ex- 
change giyes  free  switching  to  Muscoda  from  line  No.  118, 
and  the  Muscoda  exchange  gives  free  switching  to  High- 
land from  its  line  No.  89. 

Oakeidge  Telephone  Company — No.  104.  (15  'phones) 
This  connects  Muscoda  with  Blue  Biver  and  the  exchange  at 
Blue  River  switches  free  for  applicant's  line  No.  116  in  ex- 
change for  free  switching  at  Muscoda. 

"PiEE  Lines."  Numbers  91,  94,  99  and  105  with  10,  15, 
9  and  10  'phones  respectively,  making  a  total  of  44  'phones. 
These  lines  are  owned  by  Mrs.  James.  All  four  lines  run  into 
the  applicant's  switchboard  and  have  no  exchange  of  their 
own.  The  applicant  company  gives  free  switching  to  these 
44  'phones  in  exchange  for  a  Bichlaud  Center  outlet  as  ex- 
plained in  the  following  paragraph.  ' 

Theough  Line  to  Richland  Centee — Two  lines,  numbers 
96  and  110,  are  used  as  through  lines  to  Richland  Center  and 
have  no  subscribers  connected  en  route.  The  distance  be- 
tween Muscoda  and  Bichland  Center  is  about  ten  miles.  For 
one-half  of  the  distance  out  from  Muscoda,  t.  e.,  about  five 
miles,  the  lines  are  owned  by  Dr.  James.  Prom  that  point 
they  are  owned  by  the  Farmers'  Telephone  Exchange  of 
Highland  Center.  The  applicant  switches  the  44  'phones 
on  the  "Pier  Lines"  in  consideration  of  the  free  use  of  the 
Bichland  Center  lines  owned  by  Dr.  Jamea 

Basswood  and  Eagle  Telephone  Company^ — For  this 
company  the  applicant  switches  56  'phones,  distributed  over 
five  lines,  numbers  97, 100, 106, 109  and  111.  Prior  to  Jnly  1, 
1912,  the  Basswood  and  Eagle  Telephone  Company  had  not 
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made  any  payment  to  the  applicant  for  switching  but  since 
that  time  has  been  paying  on  the  basis  of  fl25.00  a  year, 
considering  about  30  'phones  switched. 

MUNZ  Line — No.  93.  (16  'phones)  Prior  to  January,  1913, 
this  line  paid  (3.00  per  'phone  for  switching,  but  since  that 
time  has  paid  on  the  basis  of  $4.00  per  'phone. 

Btbd's  Cbeek  Lines — No.  92  and  No.  107.  (32  'phones) 
Until  Angaat,  1912,  these  lines  were  switched  at  Eagle  Cor- 
ners hut  at  that  time  began  switching  through  Muscoda. 
The  Byrd's  Creek  Lines  connect  witii  the  Blue  Biver  ex- 
change and  receive  a  switching  service  from  it  as  well  as 
from  Muscoda.  The  applicant  has  been  charging  the 
Byrd'fi  Creek  Lines  t2.00  per  'phone  for  switching  on  the 
ground  that  they  must  also  support  the  Blue  Birer  exchange. 

Pulaski  Lines — Nos.  114  and  120.  (39  'phones)  These 
are  the  lines  that  have  made  the  most  objection  to  a  f4.00 
switching  fee.  The  Pulaski  lines  have  since  1909  been  pay- 
ing $3.00  per  'phone  and  refuse  to  pay  the  $4.00  charge. 

AvocA-MuacODA  Tblhphonb  Company — Nos.  84  and  119. 
(21  'phones)  These  two  lines  connect  Muscoda  with  the 
Avoca-Muscoda  Telephone  Company's  exchange  at  Avoca. 
For  several  years  past  this  company  has  paid  nothing  to  the 
applicant  and  pays  no  switching  fee  at  the  present  time. 

In  summarizing  the  existing  arrangements  with  connect- 
ing lines  it  was  shown  on  behalf  of  the  applicant  that  the  ar- 
rangement with'  the  Highland  and  Blue  Biver  exchanges 
by  which  there  was  free  exchange  of  switching  is  entirely 
satisfactory;  that  the  Pier  line  agreement  is  open  to  ques- 
tion and  might  be  remedied  either  by  purchasing  these  lines 
with  an  issue  of  stock  or  else  by  charging  them  a  switching  . 
fee  and  at  the  same  time  paying  the  "Pier  Lines"  a  toll  for 
the  use  of  the  Bichland  Center  lines;  that  the  Basswood 
and  Eagle,  the  Munz  and  the  Pulaski  lines  should  pay  a 
$4.00  switching  fee;  that  the  present  arrangement  with  the 
Byrd's  Creek  lines  is  satisfactory;  and  that  the  Avoca-Mus- 
coda Telephone  Company  should  be  made  to  pay  either  a 
$2.00  chaise  per  'phone  (as  in  the  case  of  the  Byrd's  Creek 
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The  contention  of  the  Pulafiki  line  and  the  other  lines 
Ib  that  the  fl.OO  switching  charge  is  excessive  and  that  a 
lower  rate  shonld  be  established. 

Testimony  was  given  to  the  effect  that  service  has  been 
mncb  better  since  24  hoar  operation  has  been  in  force. 

The  principal  arguments  made  in  the  brief  for  the  Pula^ 
and  other  connecting  companies  may  be  summarized  as  fol- 
lows: 

1.  That  the  charges  now  made  by  the  applicant  more  than 
compensate  it  for  the  switching  service  furnished;  that  for 
the  past  two  years  the  stockholders  have  received  a  rebate  of 
(2.00  a  year,  eqaal  to  about  10  per  cent,  on  the  par  value  of 
the  capital  stock ;  that  the  net  earnings  of  the  applicant  are 
adequate  to  meet  all  legitimate  expenses  and  to  pay  a  reason- 
able dividend;  and  that  when  switching  charges  are  added 
to  the  revenues  the  balance  in  favor  of  the  applicant  is  such 
that  rates  could  well  be  reduced  rather  than  increased ; 

2.  That  the  physical  valuation  as  detennined  by  the  CSom- 
mission  is  excessive; 

3.  That  if  lines  89  and  101  are  exempted  because  they 
give  mutual  exchange,  then  the  same  arrangement  shonld  be 
allowed  the  Avoca-Museoda  Company;  and  that  at  least  three 
of  the  "Pier  Lines"  should  pay  a  switching  fee,  leaving  the 
fourth  free  for  through  messages; 

4.  That  the  Wisconsin  Telephone  Company  does  not  pay 
its  proportionate  share  of  costs  in  view  of  the  fact  that  cen- 
tral gives  first  .attention  to  its  calls ; 

5.  That  as  much  time  is  taken  in  answering  calls  from 
the  rural  lines  owned  by  the  applicant  as  is  required  to 
answer  calls  on  other  rural  lines  and  for  this  reason  the  ap- 
plicant's rural  lines  should  pay  a  proportion  of  the  switching 
costs ; 

6.  That  the  costs  which  the  connecting  lines  should  pay 
include  a  portion  of  operator's  salary  and  cost  of  mainte- 
nance of  central  office,  and  a  small  part  of  the  repair  man's 
salary,  but  should  bear  no  part  of  the  expenses  for  wire  plant 
or  substation  as  the  connecting  lines  maintain  their  own 
lines  from  the  limits  of  the  village  outward; 

7.  That  no  fault  is  found  with  the  service; 
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8.  That  a  proper  awitcliing  fee  for  connecting  lines  to 
pay  would  lie  between  f2.00  and  (3.00  per  'phone. 

Physical  Plant. 

The  physical  plant  of  the  Mnscoda  Mutnal  Telephone  Com- 
pany was  inspected  by  one  of  the  Ck>mmiBslon's  engineers 
for  the  purpose  of  making  a  valuation.  The  following  snm- 
mary  of  the  somewhat  complicated  physical  connections  is 
given  in  his  report: 

"The  Mnscoda  Mutual  Telephone  Company  is  a  com- 
-  btnation  of  a  number  of  mutnal  farmers'  telephone  com- 
panies with  a  single  exchange  in  the  village  of  Mns- 
coda. Local  and  foreign  connections  are  given  through 
a  150  drop  Kellogg  switchboard  to  88  village  telephones 
over  "common  return"  or  McClure  and  grounded  lines, 
and  to  115  rural  'phones  over  8  grounded  lines,  all 
owned  by  the  Mnscoda  Company.  18  foreign  mral 
grounded  lines  with  a  total  of  241  directly  connected 
'phones  also  enter  the  switchboard  of  the  Mnscoda  Com- 
[Mny,  the  patrons  of  which  lines,  by  paying  a'  fee  per 
telephone  per  year,  are  given  connection  to  any  part 
of  the  system.  The  Mnscoda  Mutual  Telephone  Com- 
pany owns  all  constrnction  used  by  these  foreign  lines 
from  approximately  the  village  limits  in  to  the  switch* 
board.  In  some  cases  outside  the  village  limits  the 
foreign'  companies  have  wire  on  the  Mnscoda  Company's 
poles.  The  apportioned  valuation  shows  the  total  num- 
ber of  these  contacts  and  their  estimated  physical  value. 
6  of  the  above  18  foreign  lines  connect  the  Mnscoda 
exchange  with  the  exchange  of  some  other  company. 
These  6  lines  average  14  'phones  per  line  besides  the 
central  offices  at  either  end  of  the  line.  A  number  of 
the  remaining  12  foreign  lines  have  switches  by  means 
of  which  they  can  switch  on  to  their  line  other  rural 
lines  when  they  so  desire.  Of  the  8  rural  lines  owned 
by  the  Muscoda  Telephone  Company,  3  connect  the  Mns- 
coda exchange  with  the  exchangee  of  foreign  companies 
and  besides  the  switchboard  connections  at  either  end 
of  the  lines,  average  13  'phones  per  line.  4  of  the  re- 
maining 5  Muscoda  lines  have  switches  through  which 


connections  are  made  to  other  lines.  These  4  lines  aver- 
age 12  subscribers  each.  Thus  there  is  only  one 
rural  line  owned  by  the  Muscoda  company  which  does 
not  connect  with  a  foreign  line  or  with  a  foreign  ex- 
change." 

Phtsicai,  Valuation. 

A  valnatioQ  by  the  engineering  department  was  made  as 
of  February  1,  1913,  and  a  summary  valuation  arrived  at  as 
follows : 
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Ab  an  appendix  to  the  main  valuation  a  separate  valuation 
was  submitted  of  the  property  used  by  foreign,  i.  e.,  connect- 
ing, lines  and  owned  by  the  Mnscoda  Mutual  Telephone  Com- 
pany. This  proper^  has  already  been  included  in  the  Rural 
^alaation  and  is  only  a  segregated  portion  of  that  valuation. 
The  apportionment  to  foreign  lines  is  given  below : 

VALUATION   OF  PROPERTY   USED  BY   FOREIGN  UNES. 

COST  RESEHT 

MBW  VALUE 

A.  Land None  Noat 

B.  Distribution  System    $502.00  $382^) 

C.  Bli^s.  and  Misc.  Structures  (16%  of  Central 

Office    Bldg.)     48.00  2ZO0 

D.  Exchange  Equipnent— Manual  (16%  of  total)  81.00  67.00 

E.  General  Euqipment  None  None 

F.  Paviiv    None  Nom 

Total   ^ $631.00  $471.00 

Income  Acxwunt. 

The  operating  revenues  and  expenses  of  the  applicant  must 
be  closely  scrutinized  in  order  to  determine  the  expense  of 
the  switching  service  and  the  revenues  derived  from  that 
source  as  well  as  to  determine  what  return  the  company  gets 
on  its  investment  as  a  whole.  Very  little  assistance  can  be 
gotten  from  the  reports  on  file  with  the  Commission.  The 
applicant  has  been  reporting  on  a  condensed  blank  and  has 
failed  to  make  proper  distinction  in  its  reports  between  ex- 
pense and  construction.  An  inspection  of  the  company's 
books  was  made  and  it- was  found  that  no  plant  account  had 
ever  been  kept  and  that  only  for  the  past  calendar  year  has 
any  separation  been  made  between  expenses  and  construction. 
Neither  were  the  expenses  classified  in  accordance  with  the 
classification  of  accounts.  From  this  inspection,  however, 
and  from  testimony  offered  at  the  hearing,  an  approximate 
income  account  has  been  constructed.  As  operating  condi- 
tions have  changed  through  the  increase  in  salaries,  taking 
on  of  additional  help,  etc.,  it  will  be  best  to  consider  the  in- 
come account  for  the  present  rather  than  from  past  experi- 
ence.   The  estimated  expenses  to  be  met  annually  are  given 
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in  the  foUowlDg  table.    Each  item  is  folly  explained  by  tool- 
note. 

ESTIMATED  EXPENSES.  • 

CXKIKAL  OFnCX 

1.  Operators'   Salaries   JTSttOO 

2.  Rent  of  Central  Office  Ground   5^ 

3.  Power    Expenses    16.00 

4.  Uisc.    Supplies    and   Expensca' 30.00 

5.  Uaiat  of  Central  Office  Equipment,  Bldga.,  etc UJW 

J84SX0 

Wm    n,AKT   EXFBKSaS 

6.  ubor  $«aoo 

7.  Misc.  Supplies  and  Expenses  40X)0 

520.00 

SUBSTATION   EXPENSES 

&  Maintenance  of  Substation $1S5X)0 

155.00 

COUUEKCUL  AND  GENXKAL 

9.  General    Salaries    $150^ 

10.  Misa  General  Expenses   50.00 

200.00 


U.  Insurance    $   7M 

7.00 

12.  ISPKEOATION 770j00 

13.  TAXIS ., 7SJ00 

Total    OrsKATiKfi    Expkkses ¥^572.00 

BXFLANAT0B7  NOTBS. 

1.  This  allows  for  two  central  oflce  girls  at  a  joint  salary 
of  (45.00  a  month  and  for  two  night  boys  at  flO.OO  each  a 
month. 

2.  15.00  is  paid  annually  for  ground  rent 

3.  This  allows  two  changes  a  year  for  60  dry  cells  at  16 
cents  each. 

A.    Made  up  as  follows: 

Electric  Light  30  cents  a  month $3.60 

Fuel— average  cost  for  5  years 2tXn 

Oil— for  lamp  lighting 1.10 

Miscellaneous  allowaace — for  sweeping  and  cleaning 
office,  etc ™    4J0 


5.  To  cover  switchboard  maintenance  and  repairs  to 
small  central  office  building.  Actual  repairs  to  switcliboard 
last  year  were  a  little  over  |5.00. 

6.  A  lineman  has  been  at  work  since  about  March  1  on 
a  salary  of  flO.OO  a  month.  He  may  do  work  for  the  light 
plant  and  others  from  time  to  time  providing  that  whatever 
he  makes  on  such  jobs  op  to  $2.00  per  job  shall  go  to  the 
telephone  company  and  the  rest  to  him.  The  eamings  from 
this  source  will  probably  not  be  large  and  will  be  offset  by 
expense  of  transportation  into  the  coautry. 

7.  This  is  an  allowance  to  cover  maintenance  of  cross 
arms,  wire,  etc.,  and  is  approximately  what  was  spent  on 
these  items  in  1912. 

8.  This  figure  is  based  on  an  allowance  of  50  cents  per 
year  for  village  'phones  (which  allows  for  two  changes  of 
batteries,  16  cents  each,  and  other  renewals)  and  an  allowance 
of  |1.00  per  year  for  rural  'phones.  These  allowances  for  sub- 
station are  ample  as  labor  is  already  covered  in  the  line- 
man's salary,  and  transportation  is  partly  offset  by  eamings 
from  outside  jobs  done  by  the  lineman. 

9.  General  salaries,  including  both  a  manager's  salary  and 
clerk's  pay,  are  placed  at  f  150.00.  In  former  years  the  only 
officer's  salary  paid  was  |30.00  to  the  secretary.  In  1912,  Dr. 
James  received  flSO.OO  as  secretary's  pay  and  also  in  con- 
sideration of  line  and  repair  work.  Kow  that  a  lineman  has 
been  engaged  with  a  separate  salary,  the  secretary  is  relieved 
of  practically  all  outside  work  so  that  this  allowance  should 
be  sufficient. 

10.  Directors'  meetings  are  alli:)wed  for  at  fSO.OO,  (|28.50 
was  paid  in  1912),  and  postage,  express,  railroad  commission 
expenses,  printing,  etc.,  make  up  the  balance. 

11.  This  is  the  amount  of  actual  premium  pep  year. 

12.  Depreciation  is  figured  at  6.5  per  cent,  on  the  cost 
new. 

13.  Taxes  are  estimated  on  the  basis  of  2^2  per  cent,  on  a 
probable  income  of  f3,000.00. 
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ESTIMATED    EARNINGS— PRESENT    BASIS. 

The  approximate  earnings  under  rates  and  switching 
charges  now  in  force  are  indicated  in  the  following  summary : 

Rental  from  84  vUUge  '^ones   $1.00&00  . 

Renul  from  103  rural  'phones  1,236.00 

Wisconsin  Telephone  Co.  tolls  7SM 

Local  tolls  63.00     ' 

Revenues  from  twitching: 

Basswood  and  Eagle  lines,  (based  on  30  'phcmes)     125.00 

Pulaski  Unes,  39  'phones  at  $3.00* 117X» 

Munz  lines,  16  'phones  at  $4.00 MXXi 

Byrd's  Creek  lines,  (based  on  25  'phones) 50.00 

$2^38.00 
•Have  refused  to  pay  $4.00. 

With  reveuuea  of  |2,738.00  to  offset  expenses  of  f  2,572.00, 
it  is  apparent  that  the  balance,  fl66.00,  will  not  supply  a 
proper  return  to  stockholders.  Even  if  the  return  were 
sufficient  it  would  be  necessary  to  adjust  the  switching 
charge  so  as  to  remove  inequalitieB. 

Tbafho  Analysis. 
For  the  purpose  of  determining  the  extent  of  service 
furnished  to  connecting  lines  through  switching  service,  'a 
traffic  analysis  was  made  on  February  19, 1913,  by  the  Com- 
mission's engineers.   The  results  are  given  in  the  table  below : 

TRAFFIC  STUDY  OF  MUSCODA  MUTUAL  TELEPHONE  COMPANY. 
Taken  from  8.-00  P.  M.,  2-18-13  to  8:00  P.  M.,  2-19-13. 

Ihcohing    Calls    Switched    TaaouGH    Cemisal    Ofvick. 

KUHBIK  %  OF  TOTAL    %  OF  TOTAL 

nOM  TO  or  CALLS  TOTAL  CAU.3       IMCOUIMG 

Local                  Local  165  2021 

Rural  23  2L81 

Foreign  56  6J6 

Long  Distance  II  134 

"                   Richland  Center  16  1J>5 

TOTAL  LOCAL^IMCOMIHC  271  33.17 

KISC    CKKTRAL   OFFICK  94  11.50  94  U.SO 

Fordgn             Local  58  7fX> 

Rural  36  4.40 

Foreign  113  13«) 

**                 Richland  Center  44  5.38 

TOTAL  RntKioM— iMCOHim:  251  30.67 
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NOlfBEt 

%or 

TOTAL 

TOTAL 

FtOK 

TO 

or  CALLS 

TOTAL 

CAILS 

IKOOMIMG 

Runl 

Load 

29 

3.54 

" 

Rural 

36 

4.40 

"    ■ 

Fordgn 

40 

4.88 

". 

Richland  Center 

15 

1.83 

TOTAL 

BUKAL— IKOOMING 

120- 

14.05 

Richland  Ctr. 

Local 

13 

1.59 

" 

Rural 

8 

.98 

" 

Foretgn 

44 

5J7 

TOTAL 

alCHLAND    CBKTKR- 

- 

INOOIIING 

«5 

7.9* 

Long  Distance 

Local 

11 

1^ 

" 

Foreign 

2 

24 

" 

Central  Office- 

4 

.49 

total  lohg  i>istan(x— 

ikcohimg  17  2.07 

Total  Ikcouinc  818  100.00 

OOTGoiNG  Calls  Switched  Thbough  Cbktxal  Office. 

trauBER  %  or 

^         lihxs                                                                   of  calls  total 

Total  Local    Outgoing    276  38,37 

Total  Foreign   Outgoing    255  3S.42 

Total  Rural   Outgoing    103  143 

Total  Long  Distance  Outgoing  11  1.52 

Total  Richland  Center  Outgoing  75  10J9 

Total   Outgoing    720  100.00 

Calls  on  Fakty  Lini^  hot  Switched  Thkougb  Central  Office. 

kuubes  %  of 

nou                                to                                 of  calls  total 

Local                            Local                                    12  220 

Rural                            Rural                                  138  25.40 

Foreign                            Foreign                                  393  72.40 

Total  not  Swttched  543  100.00 

Note:    The  above  calls  arc  not  included  elsewhere. 

The  difference  between  outgoing  and  incoming  calls  is  ac* 
counted  for  b;  bnsj  calls  and  other  calls  terminatlDg  at 
central  office. 

The  summary  of  calls  on  party  lines  not  switched  through 
central  office  shows  that  there  were  543  calls  passing  through 
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the  switchboard  that  were  merely  signals  between  parties 
within  one  class  of  subscribers.  These  calls  have  to  be 
watched  by  central  in  order  to  get  her  own  signal,  and  as  in 
this  instance  the  calls  not  switched  were  about  66^  of  the 
comber  of  calls  switched,  considerable  attention  must  be 
given  to  such  calls.  Allowing  for  the  relative  time  required 
to  attend  to  different  calls  and  allowing  for  time  of  watching 
calls  not  switched,  loading  factors  for  both  incoming  and 
outgoing  calls  have  been  adopted  as  follows: 

.    FACIOk 

LocsU  to  Local  1X> 

Local  to  Rural  1^ 

Local    to  Foreign    1^ 

Local  to  Richland  Center  1 IjO 

Local  to  Long  Distance  IJS 

Foreign  to  Richland  Center  1^ 

Foreign   to  Rural    1^ 

Foreign  to  Foreign  i 125 

Foreign  to  I^mg  Distance   ' U 

Rural  to  Richland  Center  125 

Rural  to  Long  Distance  1.5 

Rural  to  Rural  125 

Before  applying  these  factors  to  the  calls  switched  throagh 
central  office,  the  "Miscellaneous"  calls  to  central  office'  were 
distributed.  These  miacellaneons  calls  are  bu^  calls  and  re- 
quests for  time,  all  of  them  terminating  at  central  office. 
Prom  the  details  of  the  traffic  study  the  source  of  snch  calls 
has  been  determined  and  then  the  number  coming  from  each 
Boarce  has  been  divided  as  to  intended  destination  in  the 
same  proportion  as  the  calls  actually  completed  were  divided. 
The  loading  factors  were  then  applied  to  the  number  of  caUs 
completed  in  each  instance  pins  the  proportion  of  calls 
terminating  at  central  office  and  a  product  obtained. 

The  next  step  was  to  group  these  products  under  four 
divisionB, — local,  rural,  foreign,  and  long  distance.  Calls  to 
or  from  Richland  Center  were  treated  as  calls  to  or  from 
foreign  lines.  The  products  for  calls  between  two  classes  or 
groups  were  divided  in  half  between  the  two  classes  on  the 
assumption  that  the  benefit  divides  evenly  at  both  ends.  The 
summary  results  of  these  analyses  are  given  below: 
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ITUIIBSR  ot 

AKFBOXIMAIS 

C*l,«  X  FACTO* 

KR   CEWT. 

Local 

331J7 

34. 

Rural 

173.12 

la 

Foreign 

4S0J6 

46. 

Loag  Distance 

2175 

2. 

Total  977.00  100.0 

The  percentages  thus  determlDed  form  the  basis  for  ap- 
purtioning  central  office  expenses.  The  apporticmment  of 
these  and  other  expenses  will  be  affected  by  the  adjustment  of 
the  in-equalities  in  present  switching  charges. 

In-bqdautibb  in  Switohino  Chabqbs. 

In  the  description  of  rural  lines  it  was  explained  that  in 
a  nnmber  of  instances  free  exchange  of  service  is  allowed. 
Two  of  these  instances  seem  fairly  equitable.  These  two  in- 
stances are  the  arrangements  with  Highland  and  Bine  Biver. 
Reference  to  the  description  of  lines  will  show  that  the  ap- 
plicant owns  a  line  with  17  'phones  connected  running  to 
Highland,  while  the  Highland  Company  owns  a  line  with  15 
'phones  connected  running  to  Muscoda.  Neither  exchange 
pays  a  switching  fee  to  the  other.  In  a  similar  manner  the 
applicant  owns  a  line  with  11  'phones  running  to  Blue  Biver, 
while  the  Blue  Biver  company  owns  a  line  with  15  'phones 
running  to  Muscoda.  It  seems  fair  to  assume  that,  since  the 
number  of  'phones  on  the  respective  lines  so  nearly  corre- 
sponds, the  switching  at  one  end  about  offsets  that  at  the 
other.  In  the  absence  of  a  traffic  analysis  at  Highland  and 
Blue  Biver  this  assumption  will  be  made.  On  this  question  of 
free  exchange  of  service,  this  Commission  has  given  an 
opinion.  In  re  Free  and  Beduced  Bate  Telephone  Service, 
1908,  2  W.  B.  C.  B.  521,  542.»  There  it  la  explained  that  free 
exchange  of  toll  service  is  prohibited  "for  a  part  only  of  the 
subscribers  of  a  telephone  company  similarly  situated,  and 
not  for  all  of  the  subscribers."  In  the  arrangements  under 
consideration  all  subscribers  similarly  situated  are  treated 
alike  and  the  free  exchange  is  permissible. 

'See  I  Commission  Telei^one  Cases,  31. — Ed. 
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The  contention  has  been  made  by  some  of  the  connecting 
lines  that  if  these  arraligements  stand,  the  same  privilege 
should  apply  to  the  Avoca-Muscoda  line.  This  contention 
is  Jiot  well  taken  because  the  subscribers  of  the  two  com- 
panies are  not  "similarly  situated."  Here  the  two  lines  are 
owned  by  the  Avoca-Muscoda  Telephone  Company  and  there 
is  no  balancing  of  two  lines  separately  owned  against  one  an- 
other. The  Avoca  line  should  pay  a  switching  fee  to  the 
Muscoda  Company.  The  Muscoda  Company  has  no  'phones 
that  ring  the  Avoca  exchange  directly  but  the  21  'phones  of 
the  Avoca  lines  can  ring  the  Muscoda  exchange  directly.  It 
is  therefore  evident,  that  there  is  not  an  equal  exchange  of 


The  Byrd's  Creek  lines  have  been  paying  on  the  basis  of 
25  'phones  and  at  half  the  full  >4.00  switching  fee.  Testimony 
for  the  applicant  showed  that  this  was  done  because  these 
lines  connected  with  an  exchange  at  Blue  Biver  and  would 
have  to  contribute  to  that  exchange  also.  This  irregularity 
should  be  eliminated,  because  the  applicant  is  entitled  to  a 
contribution  from  all  connecting  lines  for  the  service  which 
it  gives  them.  Fees  to  be  paid  to  other  exchanges  and  rentals 
to  be  collected  by  other  companies  are  matters  to  be  adjusted 
at  the  other  end.  The  Byrd's  Creek  Lines  should  pay  a  full 
switching  fee  on  its  32  'phones. 

Probably  the  most  complex  of  the  different  switching 
agreements  is  the  one  involving  the  "Pier  Lines"  owned  by 
Mrs.  James.  On  the  four  lines  generally  known  as  the  "Pier 
Lines"  there  are  44  'phones  that  switch  through  the  Muscoda 
exchange.  The  present  arrangement  considers  the  switching 
performed  by  the  Muscoda  exchange  as  offsetting  the  privi- 
lege of  a  Eichland  Center  outlet.  This  assumption  is  a  pretty 
broad  one  and  does  not  seem  warranted.  The  "Pier  Lines" 
shoald  pay  a  regular  switching  fee  and  the  applicant  should 
pay  a  proper  amount  for  the  use  of  the  two  Richland  Center 
through  lines.  A  computation  of  what  this  payment  should 
be  is  made  elsewhere  in  this  decision. 

There  is  only  one  exchange  to  which  the  applicant  pays  a 
switching  fee  and  that  is  the  Lone  Rock  Company's  exchange 
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considered  as  tributary  to  the  Gotham  exchange  and  on  these 
5  'phones  the  applicant  pays  a  switching  fee  of  |3.00  each 
per  year.  The  exact  extent  to  wliich  these  12  'phones  make 
use  of  the  Ootbam  exchange  is  not  known  bat  since  neither 
company  has  raised  objection  to  the  arrangement,  the  agree- 
ment will  not  be  disturbed  at  this  time. 

As  regards  the  other  connecting  lines,  the  Basswood  and 
Eagle,  the  Munz,  and  the  Pulaski  lines,  it  appears  that 
'phones  on  these  lines  can  all  ring  Muscoda  directly  and  the 
only  question  here  is  what  the  uniform  switching  fee  shall  be. 

Thi  Biohland  Cbntsb  Thbouqh  Linbs, 

These  two  lines  are  used  as  through  lines  only.  From 
Muscoda  to  a  point  midway  between  Muscoda  and  Bicbland 
Center  the  lines  are  owned  by  Dr.  Jamea  From  there  on 
they  are  owned  by  tiie  Farmers'  Exchange  of  Bichland 
Center.  A  fair  baais  on  which  the  applicant  should  pay  a 
return  to  the  owner  for  use  of  the  through  lines  would  be  a 
rental  dependent  upon  the  investment  of  the  owner. 

An  estimate  of  the  value  of  Dr.  James'  interest  in  the 
fiichland  Center  lines  has  been  made  by  the  engineera  and 
this  valuation  shows  a  cost  new  of  f432.00  and  a  present 
value  of  f290.00.  The  rental  to  be  paid  the  owner  should  be 
sufficient  to  allow  for  interest,  depreciation  and  taxes  on 
the  cost  new.  An  allowance  of  15^  or  f6S.OO  appears  ample. 
This,  then,  will  be  an  item  to  be  added  to  the  wire  plant  ex- 
penses of  the  applicant  and  makes  the  total  operating  ex- 
penses (2,637.00.  Ko  allowance  is  made  here  for  the  ordinary 
repairing  of  the  Bichland  Center  Lines  as  these  repairs  will 
be  relatively  small  and  can  undoubtedly  be  handled  by  the 
present  lineman  without  any  appreciable  increased  cost 
This  arrangement  means  that  the  Muscoda  Mutual  Telephone 
Company  will  make  the  ordinary  repairs  on  Dr.  James'  half 
of  the  lines,  while  he  must  stand  in  readiness  to  pnt  in  new 
poles  when  necessary  and  to  replace  the  lines  when  unserv- 
iceable. 

Appobtionmbnt  of  Expbnbbb. 

We  are  now  ready  to  apportion  expenses  to  the  foreign  or 
connecting  lines.     Central  office  expenses  were  fouftd  to  be 
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1845.00.  To  apportion  these  on  the  basis  of  the  percentages 
obtained  from  tlie  traffic  analysis,  46%  should  be  chargeable 
to  foreign  lines.  This  gives  f388.70  central  office  expense 
chargeable  to  foreign  lines.  The  rental  of  |65.00  a  year  for 
I>r.  James'  property  woold  be  apportioned  according  to  the 
use  made  of  the  Richland  Center  lines  or  about  65%  to 
foreign,  making  an  item  of  |45.00.  Ordinary  wire  plant  ex- 
penses amounted  to  |520.00  and  a  small  part  of  this  should 
be  met  by  foreign  lines.  According  to  the  engineers'  valua- 
tion, the  distribution  system,  both  cost  new  and  present  value, 
divides  about  80%  to  rural  and  20%  to  village.  The  wire 
plant  expenses  will  be  proportionate  to  the  property  used  in 
each  service.  On  this  basis,  80%  of  f520.00,  or  f416.00,  is  a 
rural  expense.  Out  of  the  total  rural  distribution  system 
cost  new,  1502.00  is  property  owned  by  applicant  but  used 
by  foreign  lines.  This  is  6.5%  of  the  total  and  gives  a  wire 
plant  expense  of  f  27.00  chargeable  to  foreign  lines.  Appor- 
tionment of  interest,  deprecialion  and  taxes  baa  been  based 
upon  the  cost  new  of  the  property  in  the  following  manner : 

APPORTIONMENT  OF  INTEREST,  DEPREQATION  AND  TAXES. 

KDRAL 
LKSS  FEB  PEK  FEB  FIK 

TOHEICK    CENT,       CITY       CENT.  FOREIGN   CENT.        TOTAL       CENT. 

Cost  New           $8,333.00  71    $2,848.00  24    $631.00  S    $IU12.00      100. 

Depreciation          546.70  184.80  38.50                   7?D.OO 

Taxes                      5325  laOO  3.75                     7S.00 

IntereM 

(.7%  on  P.V.)  '^6,00  144.00  30.00                   600X0 

$1,025.95  ¥346.80  $7225  $1,445.00 

SUMMARY  OF  EXPENSES  APPORTIONED  TO  FOREIGN. 

Central  Office   $38870 

Kent  of  R.  C.  Lines 45.00 

Wire  Plant  27.00 

Depreciation    3&S0 

Taxes    : 375 

.  Interest  30.00 

$532.95 
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According  to  the  engineer's  inspection  there  are  241  foreign 
'phones  directly  connected  to  applicant's  switchlMjard.  These 
241  'phones  should  bear  the  expense  of  switching.  Dividing 
the  |J32.95  by  the  241  gives  a  switching  fee  of  12.20.  No 
allowance  has  been  included  in  here  for  general  and  com- 
mercial expenses.  Allowing  for  these  would  bring  the  charge 
per  'phone  up  to  about  f2.50.  Since  the  applicant's  books 
have  not  been  kept  according  to  the  Commission's  classifica- 
tion and  it  has  been  necessary  to  construct  an  income  ac- 
count, the  switching  expenses  can  not  be  determined  with 
absolute  certainty.  It  is  apparent,  however,  from  the  an- 
alyses made  that  a  f4.00  charge  per  'phone  ia  excessive  and 
that  the  f3.00  rate  now  charged  is  ample. 

Allowing  a  uniform  switching  fee  of  f3.00  and  considering 
205  foreign  'phones  as  actually  payiug  gives  the  applicant  a 
revenue  from  this  source  amounting  to  f615.00.  When  the 
flS.OO  paid  to  the  Gotham  exchange  is  deducted  there  re- 
mains a  net  revenue  from  switching  of  9600.00. 

Assuming  a  switching  chai^  of  $3.00  and  assuming  other 
changes  as  indicated,  the  following  revenues  result: 

ESTIMATED    EARNINGS. 

RenUl  from  84  village  'phones  $1,008.00 

Rental  from  103  rural  'phonei  1,236.00 

Increase  of  $3.00  each  on  business  'phones  90X10 

Wisconsin  tolls  ?5.00 

Company's  own  toll   63-00 

Misc.  increases  on  extension  sets,  etc.... 10-00 

Revenue  from  iwitcliing  600.00 

The  total  expenses  exclusive  of  interest  we  found  were 
$2,637.00  and  comparing  these  with  earnings,  there  ia  a 
balance  of  $445.00  available  for  dividends.  This  amoant  is 
5%  on  the  present  value  of  the  property  and  12%  on  the  par 
value  of  stock.  Since  we  are  informed  by  the  Secretary  of  the 
Company  that  the  stockholders  look  for  good  service  rather 
than  dividends,  this  return  is  probably  sufficient  Should  a 
hill  7%  return  he  desired  by  stockholders,  it  will  be  necessary 
to  readjust  the  entire  schedules.  Such  procedure  does  not 
seem  warranted  at  this  time. 
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It  should  be  noted  here  that  the  applicant's  present  practice 
of  rebating  to  stockholders  is  unlawful  under  the  terms  of 
See.  1797m-92.  All  subscribers  whether  stockholders  or  not 
must  he  charged  the  regular  telephone  rental  as  per  Com- 
pany's schedule.  It  there  are  any  profits,  a  portion  of  such 
rental  would  be  returned  in  the  form  of  dividends. 

Application  fob  Othbb  Adjustments. 

1.  Business  telephones  ordinarily  pay  a  higher  rate  than 
residence  telephones.  A  study  of  rates  on  file  with  this  Com- 
mission indicates  that  a  difference  of  $3.00  between  the  two 
is  entirely  reasonable. 

2.  The  applicant  seeks  also  to  make  an  extra  charge  of 
2S  cents  per  month  for  'phones  in  for  less  than  one  year. 

.There  are  a  number  of  cheese  factories  which  have  occasion 
to  use  'phones  dnring  that  part  of  the  year  when  the  factories 
are  running.  When  the  factory  closes,  they  want  the  'phone 
taken  out  to  be  put  in  again  next  year.  It  is  only  fair  to 
allow  an  extra  charge  for  such  interrupted  service.  A  ruling 
on  this  point  has  been  made  In  re  Free  and  Bednced  Bate 
Telephone  Service,  2  W.  B.  C.  B.  521,  545."  "Telephones  in- 
stalled or  used  for  short  periods  of  time,  eucb  as  telephones 
in  summer  cottages,  temporary  business  places,  etc.,  may 
justly  be  charged  a  higher  rate  than  the  proportional  part  of 
the  regular  annual  rate  for  the  respective  classes  of  service." 

3.  A  rate  is  asked  for  extension  telephones  and  extension 
bells.  It  is  customary  to  allow  an  extra  charge  for  such 
extensions.  The  extension  'phone  meant  in  this  instance  Is  a 
talking  'phone  without  a  bell.  An  additional  charge  of  50 
cents  a  month  will  be'  allowed.  For  extension  bells  an  ad- 
ditional charge  of  15  cents  a  month  is  sufficient.  Those  ad- 
ditional charges  will  have  very  litUe  effect  on  the  applicant": 
revenues. 

4.  An  application  is  made  to  charge  |18.00  a  year  for 
bnsineoi  telephones  when  put  on  a  metallic  circuit.  The 
applicant  intends  to  put  a  metallic  system  in  throughout  the 
village.  It  does  not  seem  advisable  to  make  provision  for 
this  charge  until  it  has  actually  been  completed. 


'See  I  Cornmission  Telephone  Cases,  31.— 


5.  The  requeat  for  a  differentiation  in  the  switching  fee, 
charging  a  half  fee  in  some  instances,  is  not  approved.  It 
appears  more  equitable  to  make  a  uniform  charge  of  $3.00 
per  'phone  per  year  on  all  connecting  lines. 

Toll  Ghabgbs. 

The  applicant's  practice  is  to  make  no  toll  charges  ex- 
cepting against  outsiders  who  come  to  the  central  office  booth. 
Such  persons  are  charged  10  cents  a  message.  Where  it  is 
necessary  to  send  a  messenger  out,  10  cents  is  charged  against 
the  person  called.    These  charges  may  be  retained. 

Sdb-Station  Eqdipmhint. 

From  information  supplied  by  applicant's  Secretary,  it 
seems  that  there  are  about  seven  renters  (non-stockholders) 
who  own  their  telephones.  Practically  all,  if  not  all,  instru- 
ments used  by  stockholders  are  owned  by  the  individuals.  In 
the  latter  case,  the  'phones  were  offered  as  part  payment  of  a 
share  of  stock  and  the  transaction  is  proper,  but  in  the  for- 
mer, there  is  no  reason  why  the  equipment  should  be  furnished 
by  the  subscribers.  In  all  instances  where  non-stockholders 
own  their  instruments,  an  annual  rental  should  be  paid, 
equivalent  to  interest  on  the  investment.  An  annual  rental 
of  50  cents  a  year  will  about  cover  this.  Since  all  'phones 
are  maintained  and  replaced  by  the  applicant,  no  rental  to 
cover  depreciation  need  be  paid  the  renters  who  own  tele- 
phones. 

The  suggestion  made  in  the  brief  for  the  connecting  lines 
that  one  of  the  Pier  lines  be  used  as  a  through  line  is  not 
practicable  as  all  four  of  these  lines  connect  with  Muscoda 
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of  a  metallic  system  has  been  completed,  the  Commisaion  will 
hear  farther  application  for  adjustment  in  rates. 

3.  That  those  portions  of  the  application  seeking  to  es- 
tablish a  $15.00  rate  for  hnsiness  telephones,  an  extra  charge 
of  25  cents  per  month  for  telephones  in  less  than  a  year,  and 
an  extra  charge  for  extension  telephones  and  extension  bells 
be  granted. 

4.  That  the  applicant  paj  to  the  owner  of  the  Moscoda 
end  of  the  Richland  Center  through  lines  an  annual  rental 
of  f65.00. 

5.  That  the  applicant  pay  to  non-stockholders  owning 
their  own  telephones  an  annual  rental  of  50  cents  per  'phone. 

6.  That  the  applicant's  present  schedule  of  rates  be 
abandoned  and  the  following  substftuted  therefor: 

Residence    telephones — village    $12.00  per  year 

Residence  telephones— rural    12.00  per  year 

Business    telephones— village    15.00  per  rear 

Extension  talking  'phone — additional JO  per  month 

Extension    bell— additional    IS  per  month 

Additional  charge  where  'phone  is  in  less  than  a  year 25  per  month 

Switching  charge  per  'phone  assessed  against  all  connecting 

lines  that  rii^  the  applicant's  exchange  directly 3.00  per  year 

Toll  charge  for  users  who  arc  not  regular  customers  of 
applicant  or  of  its  directly  connecting  lines  (to  any 
part  of  ^plicanfs  system  or  lines  it  exchanges  with)      .10  per  message 
Messenger   fee    10  per  call 

7.  That  free  telephone  service  now  given  to  the  local  post 
office  and  the  railway  station  be  discontinued. 

Dated  at  Madison,  Wisconsin,  this  30th  day  of  April,  1913. 
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In  the  Mattee  op  the  Application  of  Thb  Viking  Tble- 
PHONE  Company  poe  Authobitt  to  Incbb&sb  Bates. 

Decided  May  t,  1913. 
Increase  in  Ratea— Inadequate  RcTeniie. 

Upon    applicatioD   by    The    Viking   Telephone    Company    : 
annual  rate  from  $3.50  per  telephone  to  $4.00  in  order  to  properly  i 
■  it*   S)^tem,   it  appeared   that   the   applicant   was   a   rural   company   with   no 
exchange,    and    paid    the   Wisconsin    Telephone    Company    $3.00    per    year 
for  each  telephone  for  exchange  service. 

Held:  That,  inasmuch  as  there  is  no  opposition  to  tlie  proposed  in- 
crease and  as  it  will  not  enable  the  applicant  to  earn  much,  if  any,  return 
upon  its  property  above  the  actual  cost  of  keeping  it  in  condition  for  scn'- 
ice,  the  application  should  be  granted.* 

DECISION  AND  ORDER. 

Application  in  this  matter  was  dated  February  14,  1913. 
The  applicant  is  a  telephone  utility  engaged  in  the  manage- 
ment and  operation  of  a  telephone  system  in  the  town  of 
Clay  Banks.  The  petition  shows  that  the  rates  for  telephone 
service  now  in  effect  are  $.3.50  per  year  per  'phone,  of  which 
93.00  per  'phone  is  paid  to  the  Wisconsin  Telephone  Com- 
pany for  exchange  service,  leaving  a  balance  in  the  treasnry 
of  the  applicant  of  J.50  per  'phone  per  year. 

Hearing  in  this  matter  was  held  on  April  15,  1913,  at 
Madison,  Wis.,  Mr.  L.  L.  Johnson  appeared  for  the  applicant. 
There  were  no  appearances  in  opposition. 

At  the  hearing  it  was  stated  that  there  was  no  opposition 
among  the  subscribers  to  the  proposed  increase  and  that  the 
increase  was  considered  necessary  in  order  for  the  company 
to  be  in  a  position  to  properly  maintain  its  system.  It  ap- 
pears from  the  report  of  the  ntillty  for  the  year  ending  June 
30,  1912,  that  there  were  on  that  date  a  total  of  61  sub- 
scribers, all  on  rural  lines.  The  total  receipts  of  the  utility 
as  shown  by  the  report  amounted  to  f88.23.  The  portion  of 
the  telephone  rentals  which  was  paid  to  the  Wisconsin  Tele- 

♦Editor's  headnote. 
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phone  Co.  for  exchange  service  was  apparently  not  included 
in  the  statement  of  earnings.  Jast  what  elements  enter  into 
the  f8S.23,  aside  from  the  (.50  per  jear  obtained  from  the 
regular  rates  for  rural  service,  does  not  appear,  but  these 
are  probably  miscellaneous  earnings  arising  from  classes  of 
service  not  covered  by  the  regular  f3.50  per  year  charge. 

It  appears  to  be  the  practice  of  the  company  to  require 
subscribers  to  furnish  a  certain  amount  of  labor  each  year 
in  addition  to  the  rate  charged  for  service.  It  also  appears 
to  have  been  the  practice  in  some  cases  to  accept  a  paymen*^ 
in  lieu  of  labor.  No  extended  analysis  of  the  finances  of  the 
applicant  appears  to  be  necessary.  The  cost  of  the  property 
according  to  the  report  for  the  year  endiiig  June  30,  1912, 
was  f 2,440.00  and  at  the  hearing  the  rep/ esentative  of  the 
applicant  estimated  the  value  of  the  property  to  be  about 
(3,000.00.  It  seems  to  be  evident  that  the  proposed  increase 
will  not  be  in  any  way  unreasonable.  In  fact,  it  is  almost 
certain  that  this  increase,  even  if  the  company  continues  the 
practice  of  requiring  each  subscriber  to  famish  a  certain 
amount  of  labor,  will  not  enable  the  company  to  earu  much, 
if  any,  return  upon  the  property  above  the  actual  costs  of 
keeping  it  in  a  condition  to  furnish  service.  In  view  of  this 
condition  and  of  the  fact  that  there  appears  to  be  no  opposi- 
tion to  the  increase,  it  seems  entirely  reasonable  to  authorize 
the  increase  as  ashed  for  in  this  application. 

It  is  therefore  ordered,  That  the  applicant  in  this  case, 
The  Viking  Telephone  Company,  may  discontinue  its  present 
rate  of  (3.50  per  'phone  per  year  and  substitute  therefor  a 
rate  of  (4.00  per  'phone  per  year. 

Dated  at  Madison,  Wis.,  this  1st  day  of  May,  1913. 
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FtANK   WeNTBB   V8.    La    CkOSSB   TELBPHONB    COMPANY   AND 

Wisconsin  Tblbphone  Company. 

Decidtd  May  14,  1913. 
Compulsory  Phjucal  Connectioii. 

This  was  a  petition  by  a  resident  of  La  Crosse  asking  that  the  Wisconsin 
Telephone  Company  and  the  La  Crosse  Telephone  Company  be  required 
to  establish  physical  connection  between  the  toll  systems  of  each  company 
and  the  exchange  system  of  the  other,  although  not  between  their  local  ex- 
changes. The  Wisconsin  Telephone  Company  resisted  the  granting  of  the 
petition. 

The  La  Crosse  Telephone  Company  was  established  in  (^position  to  the 
Wisconsin  Company  and  was  controlled  by  local  capital.  Many  of  the 
Wisconsin  Company's  subscribers  had  changed  to  the  local  system.  No 
physical  connection  existed  between  the  two  systems  but  the  chief  operator 
of  each  of  the  competing  exchanges  had  one  of  the  other  company's  tele- 
phones installed  upon  his  desk.  Physical  connection  for  toll  service  between 
the  two  companies  appeared  to  be  mechanically  feasible  and  it  appeared  that 
such  connection  would  greatly  facilitate  long  distance  communication,  de- 
crease the  cost  of  handling,  and  not  materially  impair  service  efSciency  as 
a  result  of  the  differing  apparatus  in  use  by  the  two  companiea. 

Mechanical  Peasibilitj. 

Held:  That  clear  conoeclio'n  can  be  insured  by  an  order  requiring  ef- 
ficient batteries. 

ConstitntlonaUty  of  Statute. 

Held:  As  to  the  constitutionality  of  the  statute,  that,  although  it  enforces 
upon  utilities  an  involuntary  enlargement  of  the  use  of  their  facilities  when 
necessary  and  required  for  the  public  welfare,  there  is  nothing  in  the  letter  or 
in  the  spirit  of  the  law  that  savors  of  confiscation,  mere  inconveiiience  in 
its  application  not  being  a  ground  for  declaring  it  invalid. 

Requirements  of  Statnte — Prerequisites  of  Compulsory  Connection. 

Held:  That,  under  the  statute,  involuntary  physical  connection  may  be  or- 
dered only  when  it  appears:  (I)  that  the  connection  is  required  by  public  con- 
venience and  necessity;  (2)  that  it  will  not  result  in  irreparable  injury  to 
the  owner  or  other  users  of  the  facilities  of  public  utilities;  <3)  that  no 
substantial  detriment  to  the  service  will  result  therefrom. 

Public  Convenience  and  Necessity. 

Held:   That  public  convenience  and  necessity  require  the  establishment  of 

connection  between  the  respondents'  systems  so  that  the  subscribers  of  eadi 

may  use  both  toll  systems  directly  from  their  residences  or  places  of  business. 

Deprivation  of  Property. 

Held:  That  the  application  of  the  statute  must  not  result  in  depriving  any 
private  property  employed  in  a  public  service  of  its  earning  capact^. 
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Haintenance  of  Status  Quo— 'Extra  Charge  for  Service. 
Held:  That  for  the  last-mentioned  reason,  a  subscriber  of  one  company 
desiring  toll  service  over  the  lines  of  the  other  company,  most  pay  in  addi- 
tion to  the  rate  charged  the  patrons  of  the  latter  company,  a  reasonable 
compensation  for  the  additional  service;. and  that  this  disciimination  between 
the  subscribers  of  the  two  exchanges  is  just  and  necessary  in  order  to  pre- 
serve the  interests  of  the  respective  utilities  after  die  ccaincction  has  been 

That  consequently,  the  existing  relations  of  the  companies  with  respect 
to  local  business  will  not  be  disturbed  and  no  irreparable  injury  tO'  the 
owners  or  other  users  of. the  facilities  will  result  from  the  connection; 

That  the  connection  will  not  result  in  any  substantial  detriment  to  the 
service  to  be  rendered  by  the  companies. 

Cost  of  ConnectioB- 

Held:  That  the  cost  of  establishing  and  maintainii^  connection  should 
be  apportioned  equally  between  the  companies.* 

DECISION  AND  OEDEB. 
The  petitioner  ia  a  resident  of  the  city  of  La  CroBse  and 
alleges  that  in  the  city  of  La  Crosse  two  telephone  systems 
are  in  operation,  one  known  as  the  Bell  system,  belonging  . 
to  the  Wisconsin  Telephone  Company,  and  the  other  opera- 
ted by  the  La  Crosse  Telephone  Company,  which  company 
is  owned  and  controlled  by  local  capital;  that  he  is  a  nser 
.of  three  telephones  of  the  La  Crosse  Telephone  Company, 
but  is  not  a  subscriber  of  the  Wisconsin  Telephone  Com- 
pany; that  as  such  subscriber  of  the  La  Crosse  Company  be 
finds  it  to  his  interest  to  use  almost  daily  the  toll  lines  of 
the  Wisconsin  Telephone  Company;  that  the  Wisconsin 
Telephone  Company's  toll  lines  extend  into  many  towns  and 
villages  and  to  telephone  systems  not  reached  by  the  La 
Crosse  Telephone  Company;  and  between  which  no  direct 
communication  may  be  had;  that  public  convenience  and 
necessity  require  a  physical  connection  between  the  toll  lines' 
of  each  of  the  said  companies  and  the  exchange  system  of 
the  other;  that  such  connection  would  greatly  extend  the 
use  of  telephones  of  each,  and  be  of  great  advantage  to  sub- 
scribers of  both  systems.  Therefore  petitioner  in  behalf  of 
himself  and  other  citizens  of  La  Crosse  asks  that  an  in- 
vestigation be  made  of  the  matter,  and  an  order  be  made 
directing  physical  connection  of  each  of  said  systems  with 
toll  lines  of  the  other,  determining  and  prescribing  the  con- 
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the  expense  of  making  and  maintaming  such  connection  shall 
be  borne. 

The  respondent,  Wisconsin  Telephone  Company,  answer- 
ing the  petition,  admits  all  the  formal  allegations  thereof, 
bat  denies  that  public  convenience  or  necessity  requires  a 
physical  connection  of  the  toll  lines  and  the  telephone  sys- 
tem of  the  Wisconsin  Telephone  Company,  with  the  toll  lines 
and  telephone  system  of  the  La  Crosse  Telephone  Company 
or  that  the  Bailroad  Commission  of  Wisconsin  has  jurisdic- 
tion, right  or  authority  to  take  any  proceedings  upon  said 
petition  or  make  any  order  with  relation  to  any  of  the  mat- 
ters referred  to  or  any  of  the  allegations  contained  therein, 
but  alleges  that  any  order  made,  directing  such  physical 
connection  to  be  made  will  deny  the  Wisconsin  Telephone 
Company  the  equal  protection  of  law  and  of  trial  by  jury, 
and  will  be  the  taking  of  its  property  without  due  process 
of  law  and  without  due  compensation ;  and  that  such  connec- 
tion will  result  in  substantial  detriment  to  service  furnished 
by  both  or  either  of  said  companies;  wherefore  the  respond- 
ent, the  Wisconsin  Telephone  Company,  prays  that  the  peti- 
tion be  dismissed. 

The  hearing  was  held  January  3rd,  1912,  at  the  Capitol,  in 
the  city  of  Madison.  Mr.  Frank  Winter  appeared  in  his 
own  behalf,  L.  G.  Richardson  and  Hunt  Chipley,  attorneys, 
and  Edwin  8.  Mack,  of  counsel,-  appeared  for  the  Wisconsin 
Telephone  Company. 

It  appears  that  there  are  two  telephone  companies  operat- 
ing in  the  city  of  La  Crosse ;  the  Wisconsin  Telephone  Com- 
pany, commonly  called  the  Bell  Company,  and  the  La  Crosse 
Telephone  Company,  the  latter  being  owned  and  controlled 
by  local  capital.  The  local  system  was  installed  because  the 
subscribers  of  the  Bell  system  believed  they  were  charged 
exorbitant  rates  and  the  farmers  in  the  vicinity  of  La  Crosse 
owning  their  own  lines  were  riot  able  to  secure  connection 
with  the  Bell  lines,  and  also  because  of  the  demand  by  the 
Bell  Company  for  increased  toll  when  connections  outside 
of  ]<a  Crosse  were  given. 
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The  La  Crosae  Company  had  the  advantage  over  the  Bell 
etystem,  as  local  people  did  not  dare  to  patronize  a  foreign 
concern  which  waa  in  competition  with  an  enterprise  con- 
trolled by  local  capital,  and  although  rates  of  the  Bell  s\ 
tern  were  lower  than  those  of  the  local  system,  subscribers 
of  the  former  system  changed  to  the  local  system  after  the 
latter  was  installed.  In  consequence  the  local  system  rapidly 
increased  the  number  of  its  subscribers  with  a  corresponding 
decrease  in  the  number  of  subscribers  of  the  Bell  system. 
The  better  class  of  subscribers,  as  a  rule,  took  the  'phoues  of 
the  local  system,  and  these  are  the  greater  users  of  the  toll 
lines.  The  effect  of  the  competition  may  be  fully  appreciated 
when  we  consider  that  originally  the  Bell  system  had  2,500 
subscribers,  which  at  the  time  of  the  hearing  was  reduce 
to  1,650,  while  the  subscribers  of  the  local  system  numbered 
4,000.  The  toll  calls  amounted  in  one  mouth  to  $5,000  for 
the  Bell  system,  and  to  about  f  4,500  tor  the  local  system. 

All  toll  lines  extending  out  of  I^a  Crosse  and  owned  or 
leased  by  the  competing  companies,  are  the  Kneen  System, 
Teardale  System  and  the  Qaveney  System.  The  toll  lines 
entirely  within  the  state  owned  by  the  Wisconsin  Telephone 
Company  and  extending  ont  of  La  Crosse,  are  La  Cross&Eau 
Claire,  La  Orosse-Black  River  Falls,  La  Croase-Sparta,  La 
Crosse-Tomab,  La  Croflse-Mauston,  La  Crosse-Madison,  La. 
Crosse-Milwaukee,  and  La  Crosse-Coon  Valley.  Connection 
is  also  made  by  the  Wisconsin  Telephone  Company  with  the 
American  Telephone  &  Telegraph  Company's  lines,  the  I^a 
Crosse-Minneapolis  and  the  La  Crosse-Tomah  lines,  and  with 
other  lines  running  into  Minnesota  known  as  the  La  Crosse- 
Minneapolis,  La  Crosse-Winona,  and  La  CrosSe-Houston 
lines,  which  belong  to  the  Northwestern  Telephone  Company. 
The  La  Crosse  Telephone  Company  is  connected  with  local 
farmers'  lines  running  to  Viroqua,  Coon  Valley,  Westby, 
Sparta,  Tomah,  and  Galesville.  It  also  connects  with  the  La 
Crosse  Interurban  Telephone  Company  on  the  southwest,  and 
has  one  circuit  to  Sparta,  one  to  Viroqua,  and  another  to 
Prairie  du  Chien.  It  connects  with  the  Tri-State  Company 
on  the  west,  and  with  the  Standard  Company  on  the  sonth- 
west 


956  Wisconsin  Bailboad  Commission. 

The  chief  operator  of  each  of  the  competing  exchangea  has 
installed  upon  his  desk  a  telephone  of  the  other  exchange, 
which  ia  the  only  connection  between  the  two  exchanges,  but 
neither  of  these  telephones  is  connected  with  the  switch- 
board of  the  subscribing  company. 

Belatire  to  the  physical  possibility  of  making  connection 
between  the  competing  systems  for  toll  service,  it  appears 
that  the  new  building  of  the  La  Crosse  Telephone  Company 
is  located  about  four  blocks  from  the  office  of  the  Bell  sys- 
tem. A  connection  could  be  made  at  any  one  of  three  junc- 
tion points.  The  central  could  be  located  at  Main  Street, 
in  which  street  the  conduits  of  both  companies  are  laid 
parallel  to  each  other.  In  the  conduit  of  the  La  Crosse  Com- 
pany there  is  sufBcieut  room  to  accommodate  a  25  pair  cable, 
which  is  deemed  sufficient  to  handle  the  business.  The  in- 
crease of  business  would  not  require  any  additional  poles  or 
arms,  but  some  additional  office  equipment  would  be  needed. 

When  two  systems  are  connected,  quicker  connections  are 
obtained  through  the  single  exchange  than  through  the 
double  exchange,  because  the  first  connection  is  made  by  the 
receiving  operator,  while  in  the  second  case  it  is  trunked 
across  to  another  operator.  In  cities  where  two  exchanges 
are  operated  and  connected  by  trunklng  from  one  exchange 
to  the  toll  board  of  Uie  other,  the  second  exchange  is  supei 
vised  by  the  operator  taking  the  call  so  that  it  is  hand'', 
precisely  as  if  it  were  a  connection  through  one  exchange. 
It  was  shown  that  where  a  connection  is  desired  by  an  in- 
dependent operator  for  a  toll  on  the  Bell  lines,  where  there 
is  physical  ■  connection,  the  trunking  throughont  can  be 
supervised  by  the  operator  of  the  independent  company ;  but 
where  there  is  no  such  connection,  as  in  the  instant  case, 
and  a  toll  message  is  received  over  Bell  lines  for  a  subscriber 
of  the  independent  system,  who  has  not  also  a  Bell  'phone, 
the  line  is  disconnected  until  the  party  can  be  reached  by 
messenger  or  otherwise,  when  a  connection  must  again  be 
made  with  the  toll  lines.  Calls  thus  delayed  are  always  a 
greater  expense  to  the  company  than  calls  immediately 
responded  to  and  for  this  reason  the  expense  of  toll  calls, 
when  a  ph;  dical  connection  is  established,  is  not  as  great  as 
in  cases  where  no  physical  connection  exists. 
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It  was  also  maintained  that  the  efficiency  of  service  might 
be  impaired  by  the  connection  because  of  the  use  of  difierent 
apparatus  by  the  two  companieB.  Although  the  Bell  company 
oaes  the  Western  Electric  receiver  and  transmitter,  while 
the  La  Crosse  Telephone  Company  uses  the  Vote-Berger  ap- 
paratus, it  was  shown  that  connections  are  now  being  made 
in  different  cities  between  the  Bell  Company  and  other  tele- 
phone companies  using  different  receiving  and  transmitting 
apparatus  without  any  difficulty,  and  with  apparently  satis- 
factory results.  However,  some  of  the  employees  of  the  Bell 
Company  were  of  the  opinion  that  the  transmission  from 
such  a  connection  was  not  as  clear  as  that  coming  from  sta- 
tions using  the  same  apparatus ;  but  the  consensus  of  opinion 
of  telephone  engineers  is  that  no  material  deterioration  will 
result  in  the  service  because  of  such  connection. 

The  greatest  tronble  in  establishing  clear  connections 
over  two  lines,  it  was  found,  usually  occurred  in  cases  where 
messages  were  transmitted  over  the  American  Telephone  & 
Telegraph  lines,  due  partly,  it  is  believed,  to  the  use  of 
different  transmitting  apparatus,  but  principally  to  the  fact 
that  the  batteries  at  the  sub-stations  of  the  connecting  lines 
are  not  kept  up  to  standard.  This  difficulty  cau,  however, 
readily  be  corrected  by  order  of  the  commission  requiring  tiie 
batteries  to  be  maintained  in  efficient  operating  condition. 

In  support  of  the  contention  that  a  physical  connection 
would  result  in  ruining  the  exchange  business  and  decreas- 
ing the  number  of  its  subscribers,  with  a  corresponding  in- 
crease in  the  list  of  subscribers  of  the  La  Crosse  Telephone 
Company,  it  was  pointed  out  in  behalf  of  the  Wisconsin  Tele- 
phone Company  that  those  using  both  'phones  now  would 
only  need  one  'phone  when  such  connections  were  formed,  and 
the  local  company  naturally  would  be  favored.  As  it  la  now, 
450  establishments  maintain  both  'phones,  and  although  the 
long  distance  calls  over  the  Bell  system  would  be  increased, 
the  cost  of  operation  would  be  correspondingly  increased, 
and  Uie  increase  would  not  compensate  for  the  loss  of  the 
local  lubscribers.  To  meet  the  objection  it  was  su^ested 
that  a  rule  be  adopted  discontinuing  the  toll  service  in  cases 
where  one  now  using  the  Bell  system  discontinued  the  use 
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tbat  such  a  rale  would  not  affect  those  not  making  heav; 
use  of  the  tolls,  as  they  would  find  it  more  adyautageous  to 
maintain  only  one  'phone.  While  this  objection  is  vital,  it 
is  not  insurmountable,  as  we  shall  see  later. 

It  will  also  be  noticed  that  t^e  La  Crosse  system  main- 
tains more  than  twice  as  many  'phones  as  the  Bell  system 
maintains.  This,  it  is  claimed,  would  result  in  great  benefit 
to  the  Bell  system,  because  by  merely  connecting  the  trunlc 
lines  of  the  two  systems  all  the  sobscribers  of  the  local  com- 
pany would  have  toll  access  to  the  Bell  line.  The  better  class 
of  patrons,  those  using  the  toll  lines  to  a  greater  extent 
have  the  La  Crosse  instruments  in  their  homes,  and  as  ^ 
per  cent  of  the  toll  business  is  done  in  the  evening  after 
l>eople  have  reached  their  homes,  it  is  said  that  a  large 
amount  of  toll  business  would  originate  on  the  La  Crosse 
i^stem  at  a  time  when  the  Bell  toll  lines  are  least  employed 

It  must  be  conceded  that  the  pnblic  of  La  Crosse  would 
be  greatly  benefited  by  a  physical  connection  between  the 
switchboard  of  the  La  Crosse  Company  and  the  toll  lines  of 
the  Bell  system.  It  would  result  in  a  great  saving  of  time 
to  subscribers  having  only  the  La  Crosse  Company's  'phones, 
which  are  the  greater  number.  Only  8  per  cent  of  the  total 
telephone  subscribers  in  La  Crosse  have  both  'phones. 
Twelve  or  fifteen  large  business  houses  have  an  int^ior  sys- 
tem connected  with  the  trunks  of  both  systems. 

The  cost  of  outgoing  messages  varies  with  circumstances, 
depending  upon  salaries  of  the  operators  and  local  condi- 
tions.   The  cost  of  one  call  is  determined  by  taking  the  total 
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The  foregoing  resume  of  the  testimony,  wliich  is  quite 
voluminous,  contaiDS  all  the  salient  facts  brought  out  upon 
the  hearing,  and  necessary  to  a  decision  of  the  controversy 
between  the  parties.  In  the  light  of  such  facts  we  must  de- 
termine whether  involmttary  action  in  the  matter  at  issue 
may  be  required  of  the  respondent  telephone  companies. 

The     statute     provides     that      (Sec.      1797m-4)  : 

" every  utility  for  the  conveyance  of  telephone 

messages  shall  permit  a  physical  connection  or  connec- 
tions to  be  made,  and  telephone  service  to  be  furnished, 
between  any  telephone  ^stem  operated  by  it,  and  the 
telephone  toll  line  operated  by  another  such  public  utility,  ■ 
or  between  its  toll  line  and  the  telephone  system  of  an- 
other such  public  utility,  or  between  its  toll  line  and  the 
toll  line  of  another  such  public  utility,  or  between  ita  tele- 
phone system  and  the  telephone  e^stem  of  another  such 
public  utility,  whenever  public  convenience  and  ne- 
cessity require"  such  physical  connection  or  connections, 
and  such  physical  connection  or  connections  will  not 
result  in  irreparable  injury  to  the  owners  or  other 
.  users  of  the  facilities  of  such  public  utilities,  nor  in  any 
substantial  detriment  to  the  service  to  be  rendered  by 
such  public  utilities:  The  term  'physical  connection,' 
as  used  in  this  section,  shall  mean  such  number  of  trunk 
lines  or  complete  wire  circuits  and  connections  as  may 
be  required  to  furnish  reasonably  adequate  telephone 
service  between  such  public  utilities. 

Id  case  of  failure  to  agree  upon  such  use  or  the  condi- 
tions or  compensation  for  such  use,  or  io  case  of  failure 
to  agree  upon  such  physical  connection  or  connections, 
'  or  the  terms  and  conditions  upon  which  the  same  shall 
be  made,  any  public  utility  or  any  person,  association 
or  corporation  interested  may  apply  to  the  commission, 
and  if  after  investigation  the  commission  shall  as- 
certain that  public  convenience  and  necessity  require 
such  use  or  such  physical  connection  or  connections, 
and  that  •  •  •  anch  use  or  such  physical  eonuec- 
tioD  or  connections  would  not  result  in  irreparable  in- 
jUTy  to  the  owner  or  otJier  users  of  such  equipment  or 


substantial  detriment  to  tlie  service  to  be  rendered  by 
such  owner  or  such  public  utilities  or  other  users  of 
SQcb  equipment  or  facilities,  it  shall  by  order  direct 
that  such  use  be  permitted  and  prescribe  reasonable 
conditions  and  compensation  for  such  joint  use,  and 
that  such  physical  connection  or  connections  be  made, 
and  determine  how  and  within  what  time  such  connec- 
tion or  connections  sball  be  made,  and  by  whom  the  ex- 
pense of  making  and  maintaining  snch  connection  or 
connections  shall  be  paid. 

Such  use  so  ordered  shall  be  permitted  and  such 
physical  connection  or  connections  so  ordered  shall  be 
made,  and  sncb  conditions  and  comftensation  bo  pre- 
scribed for  snch  use  and  anch  terms  and  conditions, 
upon  which  such  physical  connection  or  connections 
shall  be  made,  so  determined,  shall  be  the  lawful  condi- 
tions and  compensation  for  such  use,  and  the  lawful 
terms  and  conditions  upon  which  snch  physical  connec- 
tion or  connections  shall  be  made,  to  be  observed, 
followed  and  paid,  subject  to  recourse  to  the  courts 
upon  the  complaint  of  any  interested  party,  as  provided 
in  sections  1797m-64  to  1797m-73,  inclusive,  and  such 
section  so  far  as  applicable  shall  apply  to  any  section 
arising  on  snch  complaint  so  made.  Any  such  order  of 
the  commission  may  be  from  time  to  time  revised  by  the 
commission  upon  application  of  any  interested  parly  or 
upon  its  own  motion." 
It  will  be  observed  that  before  the  duty  of  making  a  physi- 
cal connection  of  telephone  lines  under  the  statute  is  im- 
posed upon  telephone  utilities,  and  can  be  enforced  in  any 
case,  it  must  appear : 

(1)  that  the  connection  is  required  by  public  conveni- 
ence and  necessity; 

(2)  that  it  will  not  result  in  irreparable  injury  to  the 
owner  or  other  nsers  of  the  facilities  of  snch  public  utilitiea ; 
and 

(3)  that  no  substantial  detriment  to  the  service  vrill  re- 
sult therefrom. 
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UnlesB  thefie  conditioiiB  exist  simoltaneoaslj,  the  utilities 
are  free  to  make  or  to  refnse  to  make  connection  of  tlieir 
lines,  as  their  action  in  the  matter  in  snch  event  lies  entirely 
within  their  discretion.  Notwithstanding  the  contention  of 
respondents  that  the  statute  transgresses  certain  constitu- 
tional guaranties  of  property  rights,  it  was  manifestly  framed 
with  great  care,  and  with  a  view  of  protecting  the  utilities 
in  the  enjoyment  of  all  their  legal  rights  and  privil^^es, 
while  at  the  same  time  compelling  an  involuntary  enlarge- 
ment of  the  use  of  their  facilities  when  necessary  and  re- 
quired for  the  puhlic  welfare.  There  is  nothing  in  the  letter 
or  in  the  spirit  of  the  law  that  savors  of  confiscatioD,  and  if 
administered  according  to  its  obvious  intent  and  purpose,  no 
property  rights  will  be  impaired  and  no  injury  inflicted  upon 
any  one.  That  great  difficulty  will  be  encountered,  in  certain 
instances,  in  prescribing  such  terms  and  conditions  upon 
which  the  connection  shall  be  made,  as  will  safeguard  the 
rights  and  interests  of  all  concerned,  is  evident  to  every  one 
conversant  with  the  coroplerity  of  the  situation  presented  by 
the  numerous  competing  and  conflicting  telephone  utilities 
now  engaged  in  serving  the  public  with  their  facilities  and 
disturbing  its  tranquility  with  their  strifes.  But  mere  in- 
convenience in  the  application  of  the  terms  of  a  statute  to 
the  facta  of  some  intricate  case  that  may  arise,  is  not  a 
ground  for  invalidating  the  statute.  Some  constitutional 
limitation  or  restriction  must  be  violated  by  the  provisions 
of  a  statute  before  legislation  can  be  set  at  naught.  The  act 
here  under  consideration  is,  in  our  judgment,  free  from  the 
imputation  of  any  such  infirmity. 

Passing  to  the  merits  of  the  case,  we  are  first  met  with 
the  issue  whether  public  convenience  and  necessity  require  a 
physical  connection  of  respondents'  lines  or  systems  for  the 
purpose  of  toll  service.  The  question  of  such  connection  for 
the  purpose  of  rendering  local  service  of  a  character  that 
wonld  give  the  subscribera  of  one  exchange  telephone  con- 
nection with  the  subscribers  of  the  other  exchange  within  the 
city  of  La  Crosse  was  eliminated  from  the  case  by  stipula- 
tion of  the  parties. 
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tenainate.  It  Is  usually  found  in  statutes  requiriog  some  act 
to  be  performed  or  creating  some  new  public  obligation,  not 
imposed  by  the  common  law,  wbich  interferes  with  private 
rights.  As  a  justification  for  such  interference  there  moBt 
be  a  public  exigency  demanding  it,  which  is  always  a  qaestion 
of  fact  depending  upon  a  variety  of  coosiderations. 

In  the  case  before  us  it  appears  that  the  city  of  La  Crosse 
has  a  population  of  30,000.  Within  the  city  are  two  com- 
peting local  telephone  exchanges.  Each  has  toll  connections 
with  other  lines  and  systems.  The  subscribers  of  one  ex- 
change often  require  the  toll  service  of  the  other  exchange. 
This  can  now  be  had  only  by  a  subscriber  installing  'phones 
of  both  exchanges,  or,  when  needing  the  toll  service  of  the 
exchange  to  which  he  is  not  a  subscriber,  going  to  some 
public  station  of  such  exchange.  The  loss  of  time  and  in- 
convenience thus  occasioned  is  often  embarrassing  as  well  as 
expensive. 

As  the  Bell  system  is  connected  with  lines  and  systems 
covering  the  entire  country,  the  demand  for  the  service  of  the 
Bell  toll  lines  by  the  subscribers  of  the  local  company  is 
naturally  greater  than  the  demand  for  the  services  of  the  toll 
lines  of  the  local  company  by  the  subscribers  of  the  Hell  com- 
pany.   This  is  reflected  in  the  toll  revenues  of  the  companies, 
respectively.     While  the  number  of  subscribers  of  the  Bell 
company  is  approximately  1,500,  and  that  of  the  local  com- 
pany approximately  4,500,  the  annual  toll  revenues  of  the 
former  amount  to  about  f  6,000,  and  of  'the  latter  to  aboat 
f4,500.     Without  reviewing  at  length  the  evidence  adduced 
upon  the  hearing  upon  this  phase  of  the  case,  suflBce  it  to 
say  that  in  the  light  of  all  the  facts  and  circumstances  dis- 
closed in  the  investigation,  the  conclusion  in  oor  judgment 
is  inevitable  that  public  convenience  and  necessity  require 
that  a  pliysical  connection  of  the  respondents'  systems  or 
lines  be  so  made  that  the  subscribers  of  each  exchange  may 
through  the  telephones  installed  hy  them  in  their  residences 
or  places  of  business,  communicate  with  persons  over  the 
the  toll  lines  of  both  exchanges. 
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Id  this  connection  it  may  be  well  to  consider  the  appre- 
henfiion  of  the  Bell  Company  that.  it«  local  exchange  would 
be  deprived  of  its  patronage  if  its  toll  line  facilities  were 
made  available  to  the  patrons  of  the  competing  exchange.  It 
is  evident  that  the  only  inducement  to  subscribe  to  the  Bell 
system  is  the  fact  that  thereby  the  subscriber  is  connected 
with  a  great  telephone  system  covering  like  net  work  the 
entire  country.  The  contention  of  petitioner  that  no  con- 
sideration should  be  given  to  this  fact,  but  that  the  toll  line 
shoald  be  treated  separately  and  not  as  an  adjunct  of  the 
local  exchange,  does  not  seen  tenable  when  we  estimate  the 
consequences  to  property  righte  that  are  likely  to  flow  from 
such  course.  For  the  purpose  of  accounting  and  ascertain- 
ing equitable  rates  to  be  charged  the  public  for  services,  it 
is  essential  to  make  such  separation  and  to  treat  each  ex- 
change and  claas  of  service  as  a  separate  entity,  although  a 
common  ownership  of  the  property  devoted  to  the  different 
classes  of  service  exists.  But  separating  the  property  for 
the  purpose  of  devoting  one  part  to  a  use  which  will  result 
in  injury  or  damage  to  the  user  of  the  other  part  is  entirely 
another  matter,  and  cannot  be  done  without  compensating  the 
owner  for  the  damage  thus  sustained.  No  subterfuge  canbe 
indulged  nnder  the  statute  which  will  have  the  effect  of  de- 
priving any  private  property  employed  in  a  public  service, 
of  its  earning  capacity.  ^ 

In  the  peculiar  situation  found  in  the  instant  case,  it  is 
possible  to  prescribe  terms  and  conditions  which  will  pre- 
serve the  interests  of  the  utilities  respectively  after  the  con- 
nection has  been  made.  The  sobscriber  of  one  company  de- 
siring toll  service  over  the  lines  of  the  other  company  must 
pay  in  addition  to  the  rate  charged  the  patrons  of  the  latter 
company  a  reasonable  compensation  for  the  additional  serv- 
ice. Neither  company  will  be  permitted  to  absorb  such  ad- 
ditional charge,  hut  the  same  must  be  paid  by  the  patrons  of 
either  company  using  the  toll  lines  of  the  connecting  com- 
pany. This  will  not  result  in  any  discrimination  between 
subscribers  of  the  same  exchange,  but  will  result  in  a  just 
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of  both  exchanges  without  paying  an  additional  charge  to 
the  exchange  with  which  he  is  not  connected  when  desiring 
to  use  its  toll  line  facilitieB. 

There  is  no  evidence  showing  that  any  irreparahle  injury 
will  or  can  result  to  the  owner  or  other  user  of  the  facilities 
of  the  respondent  companies.  Under  the  terms  and  condi- 
tions outlined  above  the  btisiness  of  neither  company  will 
he  disturbed,  and  their  relations  to  each  other  with  reapect  to 
existing  local  business  will  be  the  same  as  at  present  Cer- 
tainly neither  can  suffer  any  injury  under  the  circumstances. 
It  is  practically  conceded  that  no  material  detriment  will 
result  to  the  service  of  either  company  should  the  connection 
sought  in  this  case  he  made. 

For  the  reasons  assigned  it  is  the  judgment  and  finding 
of  the  commission : 

(1)  That  public  convenience  and  necessity  require  a 
physical  connection  of  respondents'  telephone  lines  or  sys- 
tems in  the  city  of  La  Crosse  for  the  purpose  of  enabling  the 
subscribers  of  each  exchange  to  avail  themselves  of  the  toll 
line  facilities  of  the  other  exchange  from  the  telephone  sta- 
tions installed  in  their  residences  or  places  of  business; 

(2)  That  such  connection  will  not  result  in  irreparable 
injury  to  the  owner  or  other  users  of  the  facilities  of  such 
public  utilities;  and 

(3)  That  such  connection  will  not  result  in  any  sub- 
stantial detriment  to  the  service  to  be  rendedred  by  such 
public  utilities. 

The  cost  of  making  the  connections  and  thereafter  main- 
taining them  will  be  small  and  under  the  circumstances  will 
be  apportioned  equally  between  the  companies. 

Noio,  therefore,  it  is  ordered,  That  the  La  Crosse  Telephone 
Company  and  the  Wisconsin  Telephone  Company  make  snch 
a  physical  connection  or  connections  between  their  toll  lines 
or  systems  as  is  required  for  the  furnishing  of  toll  line  serv- 
ice to  the  subscribers  of  each  company,  at  the  statiODs  in- 
stalled in  their  residences  and  places  of  business,  over  the 
toll  lines  of  the  other  company. 
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It  i8  further  ordered,  That  the  expense  of  making  such 
physical  connection  or  counectione  and  the  subsequent  main- 
tenance thereof  be  and  the  same  is  apportioned  eqnally  be- 
tween said  companies. 

Thirty  days  is  deemed  a  reasonable  time  within  which  the 
companies  shall  comply  with  the  terms  of  this  order. 

Dated  this  fourteenth  day  of  May,  A.  D.,  1913. 
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COMMISSION  ORDERS,  RULINGS  AND  DECISIONS 
OF  INTEREST  TO  TELEPHONE  AND  TELE- 
GRAPH COMPANIES. 

CALIFORNIA. 

Railroad  Conunissibii. 

City  of  Palo  Alto  va.  Palo  Alto  Gas  Company. 

Cash  No.  288 — Dhckion  No.  499. 

Decided  March  J2,  1913. 

Hcduction  of  RatcH — Valuation  of  Property — Effect  of  Contract  Fixtng 
Rates — Rate  of  Return — Going  Concern  Value. 

The  rate  of  $1.50  per  thousand  cubic  feet  for  manufactured  gas  complaiocd 
apainst  as  unjust  and  unreasonable  by  the  municipal  authorities.  Upon 
stipulation  by  parties  all  the  rates  for  the  entire  territory  served  by  respond- 
ent, within  and  without  the  city,  considered  at  issue.  The  gas  distributed  is 
purchased  by  respondent  from  Pacific  Gas  and  Electric  Company  at  a  price 
equal  to  SO  per  cent,  of  the  gross  income  from  its  sale,  under  a  contract  made 
in  1905  for  a  term  of  ten  years.  The  point  of  manufacture  is  approximately 
twenty-three  miles  from  Palo  Alto,  other  communities  along  the  line  being 
served  from  the  same  transmission  system.  Upon  the  hearing  held  and 
investigations  made,  it  was  found  that  the  fair  value  to  be  assigned  for 
the  purpose  of  this  case  to  respondent's  property  used  and  useful  in  the 
public  service  is  not  in  excess  of  $69,250,  due  consideration  being  given 
ii>  the  element  of  going  concern  value;  that  a  rate  of  return  of  8  per  cent 
on  said  value  is  at  least  a  fair  and  equitable  rate;  that  the  cost  of  manu- 
facture and  transmission  of  said  gas  is  not  to  exceed  S3.4S4  cents  per 
thousand  cubic  feet;  that  the  cost  of  distribution,  plus  the  above  rate  of 
return,  is  not  in  excess  of  65.83  cents  per  thousand  cubic  feet;  that  the 
total  cost  of  manufacture,  transmission  and  distribution,  including  the 
above  rate  of  return  on  the  investment  does  not  exceed,  at  a  liberal  figure. 
$1.19284  per  thousand  cubic  feet.     Accordingly, 

Held:  (1)  That  the  existing  rate  of  $1.50  per  thousand  cubic  feet  in  effect 
in  the  city  of  Palo  Alto,  and  in  the  territory  adjacent  thereto,  is  an  un- 
just and  unreasonable  rate. 

(2)  That  the  just  and  reasonable  rate  is  not  to  exceed  the  sum  of  $1J0 
per  thousand  cubic  feet  with  a  tninimum  charge  of  50  cents  per  month 
per  meter, 

(3)  The  contract  entered  into  by  respondent  for  the  purchase  of  the  gas 
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able  rates.  Otherwise,  a  utility,  'by  entering  into  contracts  with  third  parties 
for  the  Supply  of  its  eonmiodity  or  otherwise,  could  effectually  nullify  the 
power  of  the  State,  under  the  police  power,  to  supervise  and  regulate  its 
public  utilities.  It  is  assumed  that,  as  a  result  of  this  decision,  the  parties 
to  the  contract  will  make  the  necessary  modifications  therein. 

(4)  That  with  respect  to  the  amount  of  return  to  be  allowed  the  gas  com- 
pany on  its' plant,  no  fixed  percentage  applicable  to  all  cases  and  classes 
of  utilities  can  be  established.  Each  case  must  be  judged  on  its  own  merits. 
It  may  well  be  that  a  utility  in  one  community  would  be  entitled  to  one 
rate  of  return  while  a  similar  concern  in  another  community  would  be 
entitled  to  a  diflerent  rate.  It  may  be  that  a  large  and  solidly  established 
utility  will  not  be  entitled  to  as  high  a  return  as  a  smaller  utility  which  is 
struggling  against  adverse  circumstances.  The  most  that  can  be  said  by 
way  of  general  principles  is  that  the  return  should  be  at  least  the  averse 
return  which  is  earned  by  other  classes  of  business  of  the  same  d^ree 
of  hazard  in  the  same  community.  The  Commission  in  fixing  a  rate  of 
return  must  be  liberal,  lest  too  strict  a  policy  result  in  turning  capital  to 
other  fields  of  enterprise.  California  needs  development  by  public  utilities, 
and  this  Commission's  policy  should  be  a  broad  and  liberal  one,  so  as  to 
encourage  capital  to  develop  the  State  by  legitimate  public  utility  enter- 
prises where  needed.  The  Commission  should  be  careful  not  to  permit 
an  inflation  of  prices  in  ascertaining  the  value  of  the  property  of  a  public 
utility  used  and  useful  for  the  public  purpose,  but  should  be  liberal  in  estab- 
lishing the  rate  Of  return  on  that  value. 

(5)  That  the  rate  herein  established  is  based  on  the  facts  applicable  to 
this  case,  and  that  this  rate  cannot  be  taken  as  expressing  the  Commission's 
view  as  to  what  may  be  the  fair  and  reasonable  rate  for  artificial  gas  to 
b;  charged  and  collected  ill  any  other  community  when  the  facts  may  be 
different 

(6)  That  a  proper  allowance  should  be  made  for  going  concern  value, 
hut  that  careful  examination  should  be  made  into  the  facts  which  are  alleged 
to  enter  into  that  value. 

(7)  That  in  fixing  a  basis  for  a  reasonable  return,  all  the  elements  of 
the  case,  including  the  amount  of  money  invested,  the  cost  of  reproducing 
the  property  new,  the  value  of  the  property  in  its  depreciated  condition, 
the  amount  of  stocks  and  bonds  outstanding,  and  others,  should  be  con- 
sidered and  given  such  weight  as  the  facts  may  in  each  case  justify. 

Appeaeangbs  : 

Norman  E.  Malcolm,  city  attorney,  for  complainant. 
Chickervng  &  Gregory,  for  defendant. 

REPORT. 
Thblhn,  Commissioner: 
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and  requesting  this  Commission  to  establish  a  just  and  rea- 
sonable rate.  The  present  rate  is  |1.50  per  thousand  cubic 
feet  with  a  minimum  charge  of  50  cents  per  month.  There 
is  no  deduction  for  prompt  payment. 

On  May  22,  1912,  the  city  of  Palo  Alto,  at  an  election 
called  for  that  purpose  in  accordance  with  the  provisions  of 
chapter  40  of  the  laws  of  the  special  session  of  the  legisla- 
ture of  1911,  transferred  to  the  Railroad  Commission  all 
the  city's  powers  over  public  utilities,  including  gas  cor 
porations.  Thereafter  on  July  23,  1912,  the  city  of  Palo 
Alto  filed  with  this  Commission  the  complaint  in  the  pres- 
ent proceeding.  On  August  22,  1912,  the  defendant  company 
filed  with  Commission  an  offer  to  satisfy  the  complaint  by 
establishing  a  sliding  scale  for  gas  running  from  tl>50  to 
fl.25  per  thousand  cubic  feet  with  a  minimum  monthly 
charge  of  50  cents,  or  a  flat  rate  to  all  consumers  of  $1.40 
per  thousand  cubic  feet  with  a  minimum  monthly  charge 
of  50  cents.  The  city  of  Palo  Alto  thereafter,  on  August  26, 
1912,  passed  a  resolution  refusing  to  accept  the  defendant's 
offer  of  satisfaction.  Thereafter,  on  or  about  September  5, 
1912,  the  Palo  Alto  Gas  Company  filed  with  the  Superior 
Court  of  this  State  in  and  for  the  County  of  Santa  Clara, 
a  complaint  against  the  members  of  this  Commission,  in 
which  complaint  the  petitioner  asked  that  a  writ  of  prohi- 
bition issue  to  this  Commifision  commanding  the  Commis- 
sion and  its  members  to  desist  and  refrain  from  further  pro- 
ceedings on  the  complaint  filed  by  the  city  of  Palo  Alto, 
and  to  show  cause  why  such  writ  should  not  'become  abso- 
lute. The  Superior  Court  thereupon  issued  a  temporary 
restraining  order  directed  against  this  Commission.  The 
Commission  filed  a  general  demurrer,  whereupon  the  matter 
came  on  for  hearing  on  the  argument  on  the  demurrer.  On 
December  13,  1912,  the  Superior  Court  rendered  its  decision 
suRtaining  the  demurrer,  without  leave  to  amend,  and  deny- 
ing the  petition  for  a  writ  of  prohibition.  Thereafter  on 
December  21,  1912,  the  defendant  filed  its  answer  denying 
the  material  allegations  of  the  complaint.  The  Commission 
thereupon  set  the  case  for  hearing  for  January  22,  1913, 
The  hearing  was  held  on  faid  day  and  on  other  days  subse- 
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q"33t  thereto,  and  the  case  was  thereupOD  submitted  aDd'ie 
now  ready  for  decision. 

The  franchise  under  whith  gas  is  now  being  distributed 
in  the  city  of  Palo  Alto  was  granted  by  the  board  of  trustees 
of  the  town  of  Palo  Alto  to  D.  0.  Druffel  by  Ordinance  No. 
1U5,  on  September  17,  1904.  The  franchise  is  for  a  period 
of  fifty  years,  and  grants  to  Druffel,  his  heirs  and  assigns, 
the  right  to  construct,  equip,  operate  and  maintain  a  gas 
plant  in  the  town  of  Palo  Alto,  and  to  lay  pipes  for  the  pur- 
pose of  carrying  gas  for  light,  heat  and  power  in  and  along 
the  public  streets  and  thoroughfares  of  the  town  of  Palo  Alto, 
and  to  manufacture,  distribute  and  sell  gas  to  the  inhabitants 
of  the  town.  The  town  retains  the  right  at  any  time  after 
the  expiration  of  ten  years  from  the  granting  of  the  franchise 
to  purchase  the  gas  manufacturing  plant  and  distributing 
system  at  a  price  to  be  ascertained  by  arbitration,  as  pro- 
vided in  the  ordinance. 

Druffel  thereafter  organized  the  Palo  Alto  Gas  Company, 
the  defendant  in  this  case  (hereinafter  referred  to  as  the 
Gas  Company),  for  the  purpose  of  exercising  the  rights 
granted  to  him  by  the  franchise.  Thereafter,  on  the  thirty- 
first  day  of  January,  1905,  the  Gas  Company  entered  into 
a  contract  with  L.  P.  Lowe  for  the  installation  of  a  gas  dis- 
tributing system  and  the  building  np  of  the  business  of  such 
a  system.  It  was  provided  that  Lowe  should  construct  such 
system  and  thereaftSr  operate  the  same  up  to  July  1,  1907, 
on  which  date  he  was  to  sell  and  deliver  to  the  Gas  Com- 
pany said  system,  together  with  all  materials  on  hand.  Lowe 
agreed  that  he  would  secure  at  least  600  consumers  by  July 
1,  1907.  Lowe  was  to  receive  payment  according  to  a  slid- 
ing scale,  depending  npon  the  number  of  meters  in  actual 
use  on  July  1,  1907,  as  follows: 

580.00  per  meter  up  to  and  including  649  meters; 
$90  per  meter  from  650  to  749  meters  inclusive; 
$100.00  per  meter  from  750  to  999  meters  inclusive;  and 
$110,00  per  meter  for  1,000  meters  and  over. 

The  contract  further  provided  that  Lowe  should  secure 
an  assignment  to  the  Gas  Company  of  Druffel's  franchise, 
and  also  in  the  name  of  the  Gas  Company  a  contract  with 


tbe  United  Gas  and  Electric  Company  for  supplying  ^s 
for  distribution  in  the  town  of  Palo  Alto  in  the  Gas  Coni- 
paoy's  distributing  system.  Under  this  contract,  Lowe  built 
the  distributing  system  and  operated  the  same  until  July  1, 
1907,  on  which  date  the  system  was  conveyed  to  the  Gas 
Company,  in  accordance  with  the  terms  of  the  contract 
Seven  hundred  ninety-nine  meters  had  been  secured. 

Although  Druffel's  franchise  provided  for  the  construction 
wiUiin  the  town  of  Palo  Alto  of  a  gas  manufacturing  plant 
and  distributing  system,  no  plant  for  the  manufactute  or 
production  of  gas  has  been  constructed  within  the  town.  The 
Gas  Company's  property  within  the  t6wn  consists  of  a  die- 
tributing  system  only.  The  gas  which  the  Gas  Company 
distribates  is  secured  by  it  from  the  Pacific  Gas  and  Electric 
Company  under  contract  dated  March  18, 1905,  between  Palo 
Alto  Gas  Company  and  United  Gas  and  Electric  Company 
(the  predecessor  in  interest  of  the  Pacific  Gas  and  Elec- 
tric Company).  This  contract  is  for  a.  period  of  ten  jears, 
and  provides  that  the  United  Gas  and  Electric  Company 
shall  deliver  to  the  Palo  Alto  Gas  Company  at  the  latter'a 
storage  tanks  at  Palo  Alto  all  the  gas  required  by  the  Qas 
Company.  This  gas  is  to  be  of  a  quality  specified  in  the 
contract  and  is  to  be  delivered  at  a  pressure  of  between  thirty 
and  eighty  pounds.  The  Gas  Company  agrees  to  pay  to  the 
United  Gas  and  Electric  Company  "a  sum  equal  to  50  per 
cent,  of  the  gross  income  derived  from  the  sale  of  the  said 
gas  in  the  territory  aforesaid"  (being  the  town  of  Palo  Alto 
and  vicinity).  The  companies  are  still  operating  under  this 
contract.  It  will  be  noted  that  the  Gas  Company  pays  for 
its  gas  an  amount  equal  to  50  per  cent,  of  the  gross  income 
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Mr.  L.  P.  Lowe,  half  owner  of  the  company,  testified  that 
Palo  Alto  is  one  of  the  best  gas  towns  in  the  world. 

The  gas  distributed  by  the  Gas  Company  is  manufactured 
by  the  Pacific  Gas  and  Electric  Company  at  its.  Potrero 
plant  in  the  city  of  Ban  Francisco.  It  is  there  conveyed 
through  a  twelve  (12)  inch  main  to  Martin  Station,  where 
it  is  compressed.  It  is  then  conveyed  through  a  transmis- 
EBOn  line  in  a  general  southerly  direction  down  what  is  known 
as  the  Peninsula  to  Bedwood  City,  and  thence  by  a  branch 
transmission  line  to  the  city  of  Palo  Alto,  where  the  gas 
is  delivered  to  the  Gas  Company  for  distribution.  The 
transmission  line  down  the  Peninsula  also  delivers  gas  to 
South  San  Francisco,  Burlingame,  San  Mateo,  HUlsboi-ough 
and  Bedwood  City.  The  length  of  the  transmission  mtiin  to 
Bedwood  City  is  23.73  miles  and  from  Bedwood  City  to 
Palo  Alto  6.156  miles.  According  to  the  estimate  of  Assist- 
ant Engineer,  Arthur  B.  Kelley  of  this  Commission,  there 
were  as  of  September  14, 1912,  53,160  feet  of  two-inch  mains, 
39,285  feet  of  one  and  one  quarter  inch  mains  and  9,280 
feet  of  one-inch  mains  in  the  Gas  Company's  distributing 
system,  and  1,095  servicea  The  distributing  plant  has  been 
carefully  constructed  and  is  in  a  comparatively  good  state 
of  preservation, 

I  shall  now  consider  the  question  of  the  proper  value  to 
be  assigned  for  the  purpose  of  this  case  to  the  Gas  Company's 
property  used  and  useful  in  the  public  service.  Every  efljrt 
has  been  made  to  ascertain  all  the  material  facts  bearing  on 
this  question.  Under  the  Commission's  direction,  one  of 
its  engineers  and  one  of  its  accountants  made  a  careful  in- 
vestigation into  the  Gas  Company's  plant  and  books  of  ac- 
count After  a  preliminary  refusal  to  permit  an  inspection 
of  the  books  of  the  Palo  Alto  Gas  Appliance  Company,  of 
which  company  I  shall  have  more  to  say  hereafter,  the  de- 
fendant co-operated  fully  with  the  Commission  in  present- 
ing all  the  facts  in  its  possession.  The  fullest  opportunity 
was  given  to  the  Gas  Company  to  present  any  evidence  it 
considered  material,  and  the  company  availed  itself  freely 
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The  authorized  capital  stock  of  the  Gas  Company  has  a 
par  value  of  (200,000.  The  stock  has  all  beeu  issaed,  and 
ia  held  in  equal  shares  by  L,  P.  Lowe  and  D.  O.  Druffel.  It 
was  at  first  desired  by  the  company  to  have  an  authorized 
bonded  indebtedness  of  (200,000.  Under  the  law  of  this 
State,  as  it  then  stood,  it  was  necessary  to  have  an  anthorized 
capital  stock  of  an  eqaivalent  amount.  Nothing  at  all  was 
paid  for  this  stock.  While  the  contract  between  Lowe  and 
the  Gas  Company,  dated  January  31,  1905,  and  hereinbefore 
referred  to,  provided  that  1,995  shares  of  the  Gas  Company's 
capital  stock  should  be  issued  to  Lowe  upon  securing  the 
agreement  with  the  United  Gas  and  Electric  Company,  Lowe 
testified  that  the  United  Gas  and  Electric  Company  had  ap- 
proached him  to  see  whether  it  could  not  sell  him  the  gas 
and  Druffel  testified  very  frankly  that  his  stock  had  cost 
him  nothing.  The  plan  to  have  an  authorized  bonded  indebt- 
edness of  (200,000  was  later  changed  so  that  the  bonds  ac- 
tually authorized  amount  to  (150,000,  face  value.  Of  the 
bonds  so  authorized  86  bonds,  having  a  face  value  of  (86,000, 
were  issued  to  L.  P.  Lowe  as  of  January  1,  1908,  in  payment 
for  the  Gas  Company's  distributing  system  for  which,  under 
the  contract,  Mr.  Lowe  was  entitled  to  receive  (100  per 
meter  in  bonds,  and  for  supplies  estimated  at  (7,604.30. 
Thereafter  additional  bonds  of  the  face  value  of  (10,000 
were  delivered  as  of  January  1, 1910,  in  exchange  for  promis- 
sory notes  of  the  Gas  Company  given  to  its  stockholders  in 
lieu  of  a  cash  dividend  of  (10,000  declared  out  of  surplus 
in  February,  1910.  There  are  at  present  outstanding  96 
bonds  having  a  face  value  of  (96,000.  The  bonds  bear  inter- 
est at  the  rate  of  6  per.  cent,  per  annum. 

There  is  no  satisfactory  evidence  as  to  the  original  cost 
of  the  distributing  plant  which  on  July  1,  1907,  was  con- 
veyed by  Lowe  to  the  Gas  Company  in  return  for  bonds  of 
the  face  value  of  (86,000.  The  original  records  which  would 
show  the  amount  of  money  expended  in  the  construction  of 
the  plant  were  destroyed  in  the  San  Francisco  fire  of  April, 
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statement  filed  by  the  Gas  Company  with  the  town  of  Palo 
Alto  as  of  December  31,  1908.  This  statement  gives  the 
value  of  the  physical  property  as  |60,769.30,  and  adds  thereto 
a  value  for  business  development  in  the  amount  of  f20,925. 
Mr.  Lowe  testified  that  the  company  thereafter  spent  In  ad- 
ditions to  the  plant  up  to  December  31,  1912,  the  sum  of 
f  17,555.40.  As  I  have  already  said,  I  consider  the  evidence 
on  the  point  of  original  cost  to  be  unsatisfactory. 

The  cost  of  reproducing  the  property  new  was  the  sub- 
ject of  a  large  amount  of  evidence.  I  shall  consider  this 
matter  under  three  heads,  as  follows : 

(1)  Manufacturing  plant; 

(2)  Transmission  system; 

(3)  Distributing  system. 

(1)     Manufacturing  Plant. 

As  I  have  already  stated,  the  gas  distributed  by  the  Gas 
Company  is  manufactured  in  the  Potrero  plant  of  the  Pacific 
Gas  and  Electric  Company,  located  in  the  city  of  San  Fran- 
cisco. Mr.  John  A.  Britton,  Vice-President  and  general 
manager  of  the  Pacific  Gas  and  Electric  Company,  and  a  wit- 
ness for  the  defendant  in  this  case,  presented  to  the  Com- 
mission a  schedule  showing  the  value  of  the  Potrero  plant 
and  of  the  transmission  mains  between  that  plant  and  the 
city  of  Palo  Alto,  and  also  other  data  showing  the  earnings 
and  expenses  connected  therewith.  The  valuation  presented 
by  Mr.  Britton  was  prepared  by  J.  G.  White  &  Company, 
and  represents  the  cost  of  reproducing  the  property  new. 
This  cost  amounts  to  ?2,630,411  for  the  manufacturing  plant. 
This  cost  includes  a  total  of  26  per  cent,  for  overhead  charges. 
On  the  facts  of  this  case  I  am  of  the  opinion  that  this  per- 
centage should  be  reduced  to  15  per  cent  The  Pacific  Gas 
and  Electric  Company  in  addition  to  claiming  that  it  was 
entitled  to  interest  at  the  rate  of  81/2  per  cent  annually  on 
the  value  of  the  plant  reproduced  new,  claimed  the  right 
to  include  in  manufacturing  cost  an  additional  item  for  de- 
preciation.    Whether  this  is  proper  will  depend  largely  on 
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&  Company  estimates  the  cost  to  reproduce  new,  whereas 
Mr.  Britten  testified  that  there  was  considerable  depreciation 
in  the  plant,  amonntiog  to  as  high  as  10  per  cent  annnally 
for  certain  items,  and  that  the  plant  had  been  constmcted 
several  years  ago. 

To  the  theory  expressed  by  Mr.  Britton,  that  as  long  as  a 
plant  can  do  its  work,  it  shoald  be  regarded  for  rate  fixing 
purposes  as  haying  100  per  cent  value,  this  Commission  can- 
not give  adherence. 

(2)  Transmission  Systbm. 

The  valuation  claimed  by  the  Pacific  Gas  and  Electric 
Company  for  its  transmission  system  for  the  Potrero  plant 
to  Palo  Alto  properly  chargeable  to  the  Redwood  District 
is  (127,483.  The  remarks  made  in  the  preceding  paragraph 
with  reference  to  percentage  of  overhead  charges  and  proper 
basis  for  rate  fixing  apply  equally  to  this  item.  Mr.  Britton 
testified  that  in  bis  opinion  the  life  of  this  main  was  between 
fifteen  and  twenty  years.  It  was  constructed  in  the  years 
1905  and  1907. 

(3)  DlSTBIBUnNG  Ststem. 

Two  complete  estimates  of  the  cost  of  reproducing  the 
Gas  Company's  distributing  system,  together  with  consider- 
able additional  fragmentary  evidence  on  this  question,  were 
presented  to  the  Commission. 

Mr.  C.  L.  Cory,  a  witness  for  the  defendant,  presented  a 
complete  estimate  of  the  cost  of  reproducing  the  plant  to- 
day under  the  conditions  that  were  existent  at  the  time  the 
plant  waa  constructed,  in  so  far  as  possible.  A  summary  of 
Mr.  Cory's  estimate  of  the  cost  of  reproducing  the  physical 
portions  of  the  plant  on  this  basis  is  as  follows : 

CompTession  storage  tanks,  fittings,  piping  $5,352  00 

Street  mains  39.997  99 

Gas    services    and    regulators    or    governors 12,563  74 

Gas  meters  and  connections   14,302  90 

Teams,  wagons  and  tools 746  33 

Furniture  and  fixtures    1,874  80 

Stores  and   supplies    835  20 

Working  capital  (nil). 

Total  $75^96 
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In  this  estimate  Mr.  Cory  includes  for  engineering,  super- 
vision, tools,  casualty  insurance,  administration  during  con- 
struction and  interest  and  taxes  during  construction,  12  per 
cent  for  street  mains  and  services  and  for  meters  an  item  of 
11  per  cent  for  testing,  store  expenses,  tools  and  breakage, 
supervision,  administration,  interest  during  construction 
and  carrying  charges.  Mr.  Cory  includes  no  allowance  for 
paving  or  repaving  for  the  reason,  as  stated  by  him,  that  "it 
would  seem  that  the  amount  of  cutting  of  pavements  of  any 
kind  at  the  time  your  distribution  system  was  installed  was 
of  no  considerable  moment,  although  since  the  laying  of  your 
distribution  system  considerable  paving  has  been  put  over 
them." 

Mr.  Arthur  B.  Kelley,  one  of  the  assistant  engineers  of 
the  Commission,  presented  a  revised  complete  estimate  of 
the  cost  of  reproducing  new,  as  of  September  14,  1912,  the 
physical  portions  of  the  plant  of  the  Gas  Company,  as  fol- 
lows: 

(1)  DistribiiEiog    mains     (including    $4,B00    for    prcBsure 

tanks) $26,735  00 

(2)  Services  6,982  00 

(3)  Pressure   regulators    4,91100 

(4)  Meters 10,182  00 

(5)  Furniture  and  fixtures   900  00 

(6)  Teams  and  vehicles   32S  00 

(7)  Tools,  implements  and  testing  apparatus  412  00 

¥50,447  OO 

(8)  Engineering,  superintendence  and  organisation,  10  per 

cent,  of  items  (1)  to  (7)  inclusive S/MS  00 

(9)  Contingencies,  5  per  cent,  of  items  (1)  to  (8)  inclusive    2,775  00 

(10)  Interest  during  construction,  3  per  cent,  of  items  (1) 

to    (9)    inclusive    1,749  00 

(11)  Stores  and  supplies  ..'. 827  00 

Total   Cost  of   Reproduction    $60,843.00 

(12)  Paving  to  be  torn  up  and  relaid  38.856  00 

Total  Cost  of  Reproduction  Including  Paving.  ..,|99,699.00 

Mr.  Kelley  testified  with  reference  to  the  item  for  paving, 
that  the  Item  had  been  calculated  so  that  if  the  Commission 
saw  fit  to  include  it  as  a  part  of  the  cost  of  reproducing 
the  plant  as  it  is  to-day,  the  Commission  might  have  the 


the  sole  fact  to  be  ascertained  in  determining  the  proper 
basis  on  which  to  fix  rates,  it  might  be  logical  to  include  the 
entire  amount  for  tearing  up  and  relaying  pavement  as  esti- 
mated by  Mr.  Kelley.  In  view  of  the  fact,  however,  that 
other  elements,  including  original  cost,  must  be  considered, 
and  that  tbe  amount  actually  expended  by  the  Gas  Com- 
pany for  this  purpose  was  only  $1,198.24,  it  would  seem  more 
proper  in  determining  the  basis  for  fixing  rates  to  follow 
the  course  pursued  by  Mr.  Cory  and  not  to  include  an  amount 
for  tearing  lip  and  relaying  pavement  in  excess  of  the  amount 
actually  expended  therefor. 

It  will  Be  noted  that  Mr.  Cory's  estimate  is  $14,829.96 
higher  than  Mr.  Eelley's.  Of  this  amount,  after  making  due 
allowance  for  tbe  varying  percentages  for  overhead  charges, 
over  $14,000  difference  is  found  in  the  items  of  compression 
storage  tanks  and  the  street  mains.  It  will  be  noted  that  Mr. 
Cory  estimates  the  compression  storage  tanks  at  $5,352, 
while  Mr.  Kelley  estimates  them  at  $4,800.  In  its  report  to 
the  town  of  Palo  Alto,  dated  December  31,  1908,  the  Gas 
Company  showed  the  following  item :  "4  underground  gas 
storage  tanks  with  fittings,  regulators,  etc.,  at  $1,200  each, 
$4,800." 

The  greatest  divergence  is  in  the  matter  of  street  mains. 
Without  considering  overhead  expenditures,  the  estimates  of 
Mr.  Cory  and  Mr.  Kelley  are  as  follows : 

Cory  Kelley 

1  inch  pipe  30     cents  16  cents 

Ij^  inch  pipe  33.5  cents  18  cents 

2  inch  pipe  36     cents  22  cents 

Mr.  Cory  seems  to  have  relied  largely  on  a' job  of  laying 
two  inch  mains  performed  by  the  Gas  Company  for  Stanford 
University,  and  on  a  large  amount  of  work  performed  by  the 
Los  Angeles  Gas  and  Electric  Corporation  in  adobe  streets 
in  and  about  Los  Angeles  with  comparatively  little  paving, 
where  the  original  costs  were  all  available,  and  where  a  record 
was  kept  of  the  work  as  it  progressed,  as  testified  to  by  hi™ 
on  page  398  of  the  transcript 
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With  reference  to  ttie  Stanford  job,  the  cmt  as  claimed 
by  the  Gas  Company  was  $1,614.63  for  laying  5,134  feet  of 
two  inch  main,  or  31.5  cents  per  linear  foot,  which  price 
included  superintendence  and  depreciation  of  tools.  The  job 
was  admittedly  a  detached  one,  and  at  least  a  portion  of  the 
laying  was  done  in  macadamized  or  graveled  streets. 

With  reference  to  the  work  in  and  about  Los  Angeles,  Mr. 
Cory's  appraisement  of  the  Los  Angeles  Gas  and  Electric 
Corporation's  property  was  filed  with  the  Board  of  Public 
Utilities  of  the  city  of  Loe  Angeles.  A  detail  of  this  report, 
in  BO  far  as  it  affects  the  cost  per  foot  of  wrought  iron  street  , 
mains  exclusive  of  paving,  has  been  filed  with  the  Cktmmis- 
sion,  and  was  introduced  as  an  exhibit  in  this  case.  It  shows 
that  the  total  cost,  exclusive  of  paving,  and  not  including 
overhead  expenses,  of  laying  two  inch  mains,  including  ma- 
terials and  labor  was  only  21,408  cents.  This  item,  it  will 
be  noted,  is  within  a  fraction  of  a  cent  of  Mr.  Kelley's  esti- 
mate. The  item  does  not  include  the  cost  of  replacing  street 
surface.  This  cost  was  estimated  to  vary  from  1.4  cents  per 
foot  for  unimproved  streets  to  41.75  cents  per  foot  for  asphalt 
streets.  The  evidence  also  shows  that  an  appraisal  prepared 
by  J.  G.  White  &  Company  for  the  San' Joaquin  Light  and 
Power  Company  estimates  the  cost  of  laying  two  inch  high 
pressure  gas  mains  in  the  city  of  Bakersfield  at  23.6  cents 
per  foot ;  in  the  city  of  Selma  at  22.9  cents  per  foot,  and  in 
the  city  of  Merced  at  22.6  cents  per  foot.  I  am  equally  con- 
vinced from  the  evidence  in  this  case  that  Mr.  Kelley'a  esti- 
mate on  two  inch  pipe  may  be  slightly  low  and  that  Mr.  Cory's 
estimate  is  much  too  high.  I  am  using  the  two  inch  main 
as  illustrative,  and  will  not  pause  to  analyze  the  cost  for  one 
and  for  one  and  one  quarter  inch  mains,  as  to  which  the 
same  general  results  will  follow. 

Mr.  Kelley  confined  his  estimate  to  a  valuatiMi  of  the  phys- 
ical elements  of  the  Gas  Company's  plant,  and  did  not  under- 
take to  place  an  estimate  on  the  item  which  is  variously  called 
**going  value,"  "going  cost,"  "development  value,"  "develop- 
ment cost,"  "cost  to  get  the  business,"  and  by  other  names. 
Mr.  Cory  included  amounts  for  the  expense  of  organization, 
cost  of  advertising  and  other  direct  development  expenses, 


the  interest  on  a  physical'  valnation  of  about  $60,000  for  one 
and  one  half  years  after  gas  was  first  served  by  the  Gas  Com- 
pany's system,  and  the  difference  between  the  receipts  and 
operating  expenses  for  this  one  and  one  half  year  period  as 
estimated  by  a  curve  of  the  growth  of  the  company's  business. 
Mr.  Cory's  estimate  is  as  follows : 

Organization  expense   $2,500  00 

Six  per  cent  for  IH  years  on  $60,000  5,400  00 

Deficit    or  margin    between    operating  expenses    and 

revenue,  average  for  1  Yi  years  6,000  00 

Expense,  advertising,  etc.,  in  developing  business 2,000  00 

Total    $15,900  00 

I  would  say,  in  passing,  that  the  item  of  organization  ex- 
pense seems  to  duplicate  the  item  of  administration  during 
construction  already  estimated  by  Mr.  Cory  in  his  phyacal 
appraisal. 

In  this  connection  I  desire  to  quote  from  the  deciaioD  of 
the  Wisconsin  Railroad  Commission  in  the  case  of  StaU 
Journal  Printing  Company  vs.  Madison  Qas  and  Electric 
Company  (Vol.  IV  Wisconsin  Railroad  Commission  Reports, 
501,  577)  as  follows: 

"Investigations  of  the  facts  involved  make  it  quite 
obvious  that  justice  between  the  investors  on  the  one 
band  and  the  consumers  on  the  other  requires  that  in 
valuing  public  utilities  consideration  should  be  given 
to  the  amounts  expended  by  the  former  in  building  np 
the  business  of  such  plants.       This  is  especially  tro<; 
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business.    In  the  meantime  tlie  plants  bave  to  be  kept 
in  operation  and  the  losses  from  such  operatioD  made 
up  by  investors.    When  these  losses  are  due  to  such  de- 
lays in  securing  the  required  amount  of  business  which 
cannot  be  reasonably  avoided,  and  have  not  been  cov' 
ered  by  subsequent  surplus  earniugs,  it  is  difficult  to 
avoid  the  conclusion  that  they  must  also  be  regarded  ad 
one  of  the  elements  that  should  be  considered  in  ap- 
praising the  plant  and  fixing  their  rates.     If  investors 
are  not  compensated  for  such  losses  either  by  being  al- 
lowed reasonable  returns  thereon  or  through  surplus 
earnings,  they  will  not  continue  to  invest  their  money 
in  plants  of  this  kind.    Again  the  investors  would  seem 
to  be  entitled  to  such  compensation  on  the  ground  of 
equity  alone;  for  these  losses  enter  into  the  cost  of  the 
service,  and,  under  normal  conditions,  it  is  only  fair 
that  the  rates  charged  for  the  services  rendered  are  fixed 
at  a  level  that  is  high  enough  to  cover  all  reasonable 
costs." 
That  there  are  certain  actual  costs  incurred  in  develop 
ing  the  business  during  its  early  stages,  for  which  costs  the 
ntility  is  entitled  to  be  reimbursed,  just  as  clearly  as  it  is 
entitled  to  a  return  on  the  physical  portions  of  its  plant, 
seems  to  be  too  obvious  for  argument.    The  investor  must  go 
into  his  pocket  to  meet  one  kind  of  cost  as  clearly  as  the  other. 
There  are  two  schools  of  thought  with  reference  to  the  manner 
in  which  the  so-called  "going  concern"  value  or  "development 
cost"  should  be  met.    The  supporters  of  one  school  are  of 
the  view  that  these  items  should  be  added  to  capital  account, 
while  those  of  the  other  school  believe  that  they  shotild  be 
taken  care  of  by  rates  higher  than  would  otherwise  be  in  ef- 
fect, during  the  first  years  of  the  utility's  existence.     The 
difficulty  with  the  first  view  is  that  its  adoption  will  result 
in  the  increase  of  the  permanent  capital  account  and  the  con- 
sequent payment  of  higher  rates  for  all  time  to  come.    The 
difficulty  with  the  latter  view  is  that  it  casts  upon  the  pa- 
trons during  the  first  years  the  duty  of  paying  rates  even 
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such  costs,  legtimately  and  wisely  incurred,  shonld  be  taken 
care  of  in  some  way,  bnt  the  exact  method  to  be  pursued,  and 
the  extent  to  which  consideration  should  be  given  to  such 
items,  will  depend  upoo  the  facts  of  each  particular  case.  It 
might  well  be,  for  instance,  that  if  the  utility  is  unwisely  con- 
ceived OP  struggles  against  unusual  difficulties,  the  cost  of 
developing  the  business  including  the  early  losses  may  run 
up  to  almost  the  entire  value  of  the  physical  plant,  if  not  in 
excess  thereof.  It  may  happen,  also,  that  while  in  one  case 
the  addition  of  these  costs  to  capital  account  might  be  per- 
fectly fair,  in  another  case  justice  will  require  that  these 
costs  be  reimbursed  out  of  higher  rates  during  the  first  Few 
years,  or  tliat  some  combination  of  these  theories  be  adopted. 
In  the  present  case  in  giving  consideration  to  Mr.  Cory's  esti- 
mate, it  should  also  be  borne  in  mind  that  on  January  1, 1910, 
being  some  two  and  one  half  years  after  the  Gas  Company 
took  over  the  plant,  a  dividend  of  flO,000  out  of  surplus 
earnings  was  declared  and  that  the  amounts  which  have  been 
charged  off  to  depreciation  have  admittedly  been  larger  than 
necessary.  In  finding  the  value  to  be  used  as  a  basis  for  fix- 
ing rates  in  this  case  I  shall  give  due  consideration  to  the 
element  of  going  concern  value. 

With  reference  to  the  value  of  the  plant  in  its  present  con- 
dition, or  the  cost  of  reproduction  less  depreciation,  Mr.  Cory 
presented  no  estimate.  Mr.  Kelley  reached  the  conclusion 
that  the  ratio  of  the  present  condition  of  the  distributing  sys- 
tem to  the  cost  of  reproduction  new  is  approximately  77  per 
cent.  The  fact  that  the  property  is  not  new  will  have  ma- 
terial bearing  in  determining  the  proper  basis  for  fixing  the 
rate  in  this  case. 

Before  leaving  these  engineering  questions,  I  deem  it  per- 
tinent to  comment  on  the  very  important  and  responsible 
position  of  engineers  and  other  experts  who  testify 
before  this  Commission  in  matters  of  valuation  and 
in  other  matters  affecting  public  utilities.  On  the 
accuracy  of  their  testimony  will  depend  to  a  large 
extent  the  just  solution  of  many  of  the  problems  pre- 
sented to  the  Commission.  In  order  that  the  Commission 
may  be  fair  in  its  decisions,  it  must  know  the  absolute  truth. 
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I  desire  to  express  the  hope  that  all  engineers  testifTing  be- 
fore the  Commission  will  realize  their  high  fimction  and  will 
consider  themselves  in  so  far  as  possible  as  witnesses  not  for 
the  party  who  calls  them,  bnt  for  the  people  of  the  State 
of  California  sworn  to  tell  the  Conunission  the  truth  to  the 
best  of  their  knowled^  and  ability.  The  Commission  will 
from  time  to  time  have  occasion  to  check  over  the  testimony 
of  the  Varioas  engineers  appearing  before  it,  and  the  weight 
which  the  Commission  will  give  to  the  testimony  of  these 
various  engineers  and  other  experts  will  depend  very  largely 
on  how  closely  the  estimates  and  other  testimony  given  by 
them  check  up  with  what  the  Commission  after  due  consid- 
eration believes  to  be  the  troth.  I  am  hopefnl  that  before 
long  the  engineer  who  seeks  at  all  times  to  speak  the  abso- 
lute troth  will  be  the  one  most  in  demand  by  public  utilities 
in  cases  pending  before,  this  Commission. 

This  Commission  will  scmtinize  the  testimony  of  its  own 
engineers  with  the  same  care  with  which  it  examines  the 
testimony  of  other  engineers  testifying  before  it.  The  fact 
that  one  of  the  Commission's  engineers  reaches  a  certain  re- 
salt,  or  nses  a  certain  percentage  or  adopts  a  certain  theory, 
is  by  no  means  conclusive  on  the  Commission.  For  instAnce, 
In  the  present  case  Mr.  Kelley,  out  of  an  apparent  desire  to 
be  at  least  fair,  has  allowed  5  per  cent,  for  contingencies  to 
take  care  of  items  which  might  have  been  overlooked.  I 
have  very  serious  doubts  as  to  whether  in  estimating  the  cost 
of  producing  a  property  new,  when  all  the  items  which  went 
into  the  property  are  clearly  ascertainable,  any  allowance 
whatsoever  should  be  made  for  this  class  of  contingencies. 
Snch  items  as  taxes  and  insurance,  however,  should  be  taken 
care  of.  There  may  be  reason  for  some  allowance  for  con- 
tingencies in  addition  to  taxes  and  insurance  when  an  en- 
gineer is  estimating  the  cost  of  a  plant  which  is  to  be  con- 
structed, but  very  little  when  the  plant  has  actually  been  con- 
structed and  the  sole  question  is  what  it  would  cost  to  re- 
produce the  existing  plant  new.  It  should  also  be  borne  in 
mind  that  percentage  adopted  by  the  Commission  as  fair  in 
one  case  may  be  found  not  to  be  fair  in  another.  Kach  case 
must  be  judged  on  its  own  merits. 
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I  have  now  considered  the  principal  evidence  in  this  case 
bearing  on  the  question  of  the  value  to  be  assigned  to  the 
plant  For  the  purpose  of  establishing  the  rate  of  return.  The 
elements  to  be  considered  in  establishing  the  rates  of  com- 
pensation to  be  collected  by  transportation  companies  are 
laid  down  in  the  case  of  Smyth  va,  Ames  {169  U.  S.  466), 
in  which  case  the  court  at  page  546  uses  the  following  lan- 
guage: 

"We  hold,  however,  that  the  basis  of  all  calculations 
as  to  the  reasonableness  of  rates  to  be  charged  hj  a  cor< 
poration  maintaining  a  highway  under  legislative  sanc- 
tion mnst  be  the  fair  valut 
by  it  for  the  convenience  o 
to  ascertain  that  value,  the 
the  amount  expended  in  pi 
amount  and  market  value 
present  as  compared  with  ( 
tion,  the  probable  earning  ■ 
der  particnlar  rates  prescri 
required  to  meet  operatini 
for  consideration,  and  an 
as  may  be  just  and  right  ii 
that  there  may  not  be  othe 
estimatinj;  the  value  of  thi 
pany  is  entitled  to  ask  is  a 
of  that  which  it  employs  for 
the  other  hand,  what  the  i 
is  that  no  more  be  exacted  f 
highway  than  the  services  r 
worth." 

These  same  tests  may  be  cor 
basis  on  which  to  establish  the 
classes  of  utilities  until  the 
another  rule.  In  finding  the  va 
sidered  all  the  elements  referrei 
in  so  far  as  they  have  been  prea 
case,  giving  each  such  weight  ai 
desire  to  And  a  value  which  sh 
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After  a  careful  consideration  of  all  the  facts  I  find  as  a  fact 
that  the  fair  value  of  the  property  of  the  defendant  used  and 
useful  for  the  public  service,  as  disclosed  by  the  evidence  in 
this  case  is  not  in  excess  of  the  sum  of  |69,250. 

I  shall  DOW  consider  additional  elements  in  the  problem, 
namely,  maintenance,  operation,  depreciation,  interest  and 
taxes.  I  shall  follow  the  general  plan  which  I  pursued  in  con- 
nection with  ascertaining  the  value  of  the  different  portions 
of  the  plant  or  system  used  in  the  manufacture,  distribution 
and  transmission  of  the  gas. 
(1)    Manufactuee  OB  PBODucnoN  Cost. 

The  Pacific  Gas  and  Electric  Company  gives  the  annual 
cost  of  maintenance  and  operation  of  its  Potrero  plant  as 
9924,231.  There  is  no  data  in  the  evidence  on  which  this 
item  may  be  questioned.  The  company  also  claims  an  item 
of  f63,722  for  depreciation.  The  company  cannot  con- 
sistently ask  for  a  return  on  its  property  as  if  it  were  new 
and  also  expect  to  set  aside  a  depreciation  fund.  The  com- 
pany also  claims  an  item  of  (223,585  for  interest.  This  is 
interest  at  the  rate  of  81/2  per  cent,  on  the  cost  of  reproducing 
the  property  new,  as  reported  by  J.  G.  White  &  Company. 
In  reply  to  the  Commission's  inquiry  as  to  how  the  percen- 
tage was  arrived  at,  Mr.  Britton  testified  that  the  company 
sold  its  5  per  cent,  bonds  at  85,  and  that  while  this  amounted 
only  to  paying  interest  at  the  rate  of  5.88  per  cent,  there  was 
a  provision  in  the  company's  bond  mortgage  to  the  effect  that 
no  additional  bonds  may  issue  until  the  company  has  earned 
one  and  one  half  times  the  amount  of  the  bond  interest.  The 
discount  on  the  bonds  amortized  over  the  life  of  the  bonds 
brings  the  annual  cost  to  6.1  per  cent.,  and  adding  thereto 
one  half  of  the  5  per  cent,  makes  the  total  of  8.6  per  cent 
I  am  not  at  all  impressed  with  this  line  of  reasoning.  It 
amounts  in  effect  to  asking  the  public  to  pay  additional  rates 
80  as  to  bring  the  earnings  up  to  one  and  a  half  times  the 
bond  interest,  which  earnings  are  then  to  he  capitalized  to 
serve  as  the  basis  of  future  rates.  Mr.  Hockenbeamer,  audi- 
tor of  the  Pacific  Gas  and  Electric  Company,  testifies  that 
on  first-class  mortgaees  in  San  Francisco  on  large  nroiects 
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smaller  loans  cost  7  or  8  per  cent  I  am  convinced  that  tbe 
item  of  interest  as  claimed  by  the  Pacific  Gas  and  Electric 
Company  ie  in  excess  of  the  amonnt  which  sbonld  be  allowed. 
Considering  these  various  items,  including  taxes,  and  bearing 
in  mind  a  loss  of  at  least  14  per  cent  in  transmission  from 
the  Potrero  plant  to  the  meters  in  Palo  Alto,  I  find  that  the 
cost  of  producing  the  gas  which  is  thereafter  delivered  in 
Palo  Alto,  including  a  fair  return  on  tbe  investment,  is  not 
to  exceed  30.694  cents  per  thousand  cubic  feet  In  making 
this  finding  the  Pacific  Oas  and  Electric  Company's  estimate 
of  tbe  cost  of  reproducing  its  property  new  is  taken  without 
question  except  as  to  the  item  of  percentage  for  overhead  ex- 


(2)     Teansmission  Cost. 

The  Pacific  Gas  and  Electric  Company  claims  an  item  of 
(12,800  for  maintenance  and  operation  in  coDnecdon  witli 
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(8)     Distribution  Costs. 

The  trial  balance  of  the  gas  company  for  the  year  1912, 
taken  in  the  mouth  of  December,  is  reported  by  the  company 
as  foUowB : 

KiAt  HEJtn  cBsari 

G«  sales  $43,429  35 

Gu  purchaMS   $21^14  68 

Gas  sales  wages 4,615  40 

Gas  sales  expenses 1,224  39 

Rent  26000 

General  expense 7?0  03 

Insurance  109  2Q 

Property  rental  528  67 

Property  repairs   81  80 

FraDcbise  privilege 774  81 

Legal  expense 765  05 

Advertistng    2  25 

Interest  120 

Officers' salaries %400  00 

Ueter  and  govenior  repairs        123  75 
Development  203  23 

33,S74  46 

$9354  89 

Misceuj^hious  CaMom 

Service    J261  10 

Discount  221 

Previous  year  356  67 

Incidental  receipt*  4  4S 

62446 

UisaoxAHioDa  Dnm 

Depredation $4,240  08 

Incidental  disbursements  . .  44  05 

Bad  debu    190  20 

H474  33 

Taxis,  Fixxi^  m. 

Taxes $1,478  36 

Bond  interest  5^60  00 

7,238  36 

B.    &  E.  Lost  md  Gam i^S3  34 

TOTALS    ., $11712  69     $11.712  69 

The  item  of  gaa  sales  wages  includes  the  entire  salary  of  th& 
general  manager,  a  portion  of  which  should  properly  be 
chargeable  to  the  Palo  Alto  Gas  Appliance  Company,  a  sub- 
sidiary corporation  of  the  Gas  Company  formed  for  the 


purpose  of  handliDg  gas  appliances  and  of  iostalling  the  serr- 
ice  connections  inside  of  the  property  line,  and  tlie  meters. 
The  defendant  insists  that  it  is  not  intended  that  this  com- 
panj  shall  make  a  profit,  but  that  the  company  was  organ- 
ized as  a  matter  of  convenience  to  perform  services  whicb 
the  Gas  Company  would  otherwise  have  to  perform.  The 
annual  report  of  the  Appliance  Company  for  the  year  1912 
shows  a  profit  of  (1,100.31,  on  the  aasumption  that  the  ap- 
pliances on  hand,  which  are  of  comparatively  small  value, 
are  worth  what  they  cost,  and  that  the  outstanding  acconnts 
of  the  company  are  good.  As  the  general  manager  of  the 
Oas  Company  devotes  a  considerable  portion  of  his  time  to 
the  Appliance  Company,  of  which  company  he  is  also  a  gen- 
eral manager,  an  equitable  portion  of  his  salary  should  be 
charged  to  the  Appliance  Company,  thereby  decreasing  to 
that  extent  the  operating  expenses  of  the  Gas  Company.  The 
same  is  true  of  the  item  of  rent  The  testimony  shows  that 
the  front  portion  of  the  store  is  devoted  to  the  Appliance 
Company,  and  that  a  large  portion  of  the  floor  space  is  de- 
voted to  'that  company.  The  same  observation  applies  to 
other  items  in  the  expense  account  Including  the  item  of  offi- 
cers' salaries  amounting  to  $2,400.  It  may  be  said  in  passing 
that  the  total  of  items  which  should  be  charged  to  the  Appli- 
ance Company  in  case  that  company  made  a  profit  to  that 
extent  would  be  in  excess  of  the  Appliance  Company's  net 
profit  for  the  year  ending  December  31,  1912.  The  item  of 
f  765.05  For  legal  expense  consists  mostly  of  expense  in  con- 
nection with  two  suits  instituted  by  the  Gas  Company,  one 
against  the  city  of  Palo  Alto  and  one  against  the  Railroad 
Commission,  to  prevent  the  public  authorities  from  fixing 
the  defendant's  rates.  A  utility  has,  of  course,  the  right  to 
assert  its  rights  in  conrt  in  case  a  public  authority  has  treated 
it  unjustly.  I  understand  that  in  the  suit  against  the  city 
of  Palo  Alto  the  city  has  practically  confessed  judgment.  In 
the  suit  against  the  Bailroad  Commission,  however,  to  pre- 
vent the  Kailroad  Commission  from  exercising  its  authority 
under  the  law,  the  Commission  was  sustained  in  court.  I  am 
disinclined  under  these  circumstances  to  allow  any  amonnt 
for  the  legal  expenses  incurred  in  the  suit  against  this  Ckim- 
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missioii.  Otherwise,  a  public  utility  could  pay  expensive 
legal  fees  in  seeking  to  prevent  its  lawful  regulation  by  pub- 
lic antborit;; ,  and  then  make  the  public  pay  the  bill. 

^he  item  of  depreciation  amounting  to  |4,240.0S  is  frankly 
admitted  by  Mr.  Lowe  to  be  too  high.  Whether  or  not  a 
utility  makes  a  profit  very  often  depends  on  the  amount  of 
the  item  charged  to  depreciation.  I  am  convinced  from  the 
evidence  of  this  case  that  the  amount  properly  chargeable  for 
depreciation  is  not  in  excess  of  $2,748. 

This  brings  me  to  a  consideration  of  the  final  question  in 
the  case,  namely,  the  amount  of  return  to  be  allowed  the 
Gas  Company  on  its  plant.  Xo  fixed  percentage  applicable 
to  all  cases  and  all  classes  of  utilities  can  be  established  by 
this  Commission.  Each  case  must  be  judged  on  its  own 
•  merits.  It  may  well  be  that  a  utility  in  one  community  would 
be  entitled  to  one  rate  of  return  while  a  similar  concern  in 
another  community  would  be  entitled  to  a  different  rate.  It 
may  be  that  a  large  and  solidly  established  utility  will  not 
be  entitled  to  as  high  a  return  as  a  smaller  utility  which  is 
struggling  against  adverse  circumstauceB.  The  most  that  can 
be  said  by  way  of  general  principles  is  that  the  return  should 
be  at  least  the  average  return  which  is  earned  by  other  classes 
of  business  of  the  same  degree  of  hazard  in  the  same  commun- 
ity. The  Commission  in  fixing  a  rate  of  return  must  be 
liberal,  lest  too  strict  a  policy  result  in  turning  capital  to 
other  fields  of  enterprise.  California  needs  development  by 
public  utilities,  and  this  Commission's  policy  should  be  a 
broad  and  liberal  one,  so  as  to  encourage  capital  to  develop 
the  State  by  legitimate  public  utility  enterprises  where 
needed.  The  Commission  should  be  careful  not  to  permit  an 
inflation  of  prices  in  ascertaining  the  value  of  the  property 
of  a  public  utility  used  and  useful  for  the  public  purpose, 
but  should  be  liberal  in  establishing  the  rate  of  return  on 
that  value.  Bearing  in  mind  all  the  facts  of  this 
case  as  shown  by  the  evidence,  I  find  that  a  rate  of  return 
of  8  per  cent,  on  the  value  of  the  property  of  the  Palo  Alto 
Gas  Company  used  and  useful  for  the  public  purpose,  as  fixed 
herein,  is  at  least  a  fair  and  equitable  rate  of  return.  If 
anything,  the  rate  is  too  high  by  reason  of  the  fact  that  the 


baeU  of  value. 

The  contract  between  the  Gas  Company  and  the  United 
Gas  and  Electric  Company  can  not  stand  as  againat  the 
power  of  this  CommisBion,  under  the  Constitation  and  the 
Public  Utilities  Act,  to  fix  just  and  reasonable  rates.  Other- 
wiBe,  a  utility,  by  entering  into  contracts  with  third  parties 
for  the  supply  of  its  commodity  or  otherwise  could  effec- 
tually nullify  the  power  of  the  state,  umier  the  police  power, 
to  supervise  and  regulate  its  public  utilities.  I  assume  that 
as  a  result  of  this  decision  the  parties  to  the  contract  will 
make  the  necessary  modifications  therein. 

During  the  year  1912,  the  Gas  Company  sold  28,952,900 
cnbic  feet  of  gas.  I  find  that  the  cost  of  distributing  gas 
by  the  Oas  Company,  taking  into  consideration  all  material 
elements,  including  a  fair  return  on  the  inrestment  and  taxes, 
is  not  reasonably  in  excess  of  65.83  cents  per  thousand  cubic 
feet.  Adding  this  amount  to  the  total  of  53.454  cents  for 
manufacture  and  transmission  gives  a  total  of  ¥1.19384  as  a 
liberal  outside  cost  including  a  fair  return  on  the  investment, 
per  thousand  cubic  feet  of  gas  sold  in  Palo  Alto  and  the  ad- 
jacent territory  by  the  Gas  Company.  I  have  tried  through- 
out to  be  at  least  fair  to  the  Gas  Company.  It  may  be  that 
the  rate  herein  established  will  hereafter  be  found  to  be  in 
excess  of  a  reasonable  rate,  but  I  think  it  wiser  to  err,  if  at 
all,  on  the  side  of  justice  to  the  utility,  particularly  in  view 
of  the  fact  that  the  reduction  herein  ordered  will  be  a  sub- 
stantial one,  amounting  to  approximately  20  per  cent  in 
the  Gas  Company's  revenue  on  the  improbable  assumption 
that  the  consumption  will  not  increase.  It  should  be  borne 
iu  mind  also  that  the  Gas  Company  does  not  manufacture 
ite  own  gas,  but  secures  it  through  a  transmission  line  from 
a  point  twenty-three  miles  distant  It  should  be  remembered 
also  that  the  rate  herein  established  is  based  on  the  facts 
applicable  te  this  case,  and  that  this  rate  cannot  be  taken 
as  expressing  this  Commission's  view  as  to  what  may  be 
the  fair  and  reasonable  rate  for  artificial  gas  to  be  charged 
and  collected  in  any  other  community  when  the  facte  may  be 
different 
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There  is  do  complaint  in  this  case  with  reference  to  tbe 
miaimum  of  50  cents  per  mouth  per  meter,  and  this  minimnm 
will  not  be  disturbed.  I  find  that  there  is  not  enough  dif- 
ference in  the  amount  of  gas  used  by  the  different  customers 
of  the  Gas  Company  to  make  necessary  a  graduated  scale 
of  rates.  After  a  careful  review  of  all  the  facts  of  the  case 
I  find  that  the  existing  rate  of  fl.50  per  thousand  cubic 
feet  of  gas  now  charged  by  the  defendant  in  this  case  is  an 
unjust  and  unreasonable  rate,  and  that  a  just  and  reasonable 
rate  would  be  ^1.20  per  thousand  cubic  feet^  and  I  hereby 
recommend  that  such  rate  be  established. 

I  submit  herewith  the  following  form  of  order : 

ORDER. 

The  City  of  Palo  Alto  having  filed  with  this  Commission 
its  complaint  against  the  Palo  Alto  Gas  Company,  alleging 
that  said  company's  existing  rates  for  artificial  gas  are  un- 
just and  unreasonable  and  requesting  this  Commission  to 
establish  rates  which  shall  be  just  and  reasonable,  hereafter 
to  be  charged  and  collected  by  said  Palo  Alto  Gas  Company, 
and  the  parties  having  stipulated  that  all  the  rates  for  the 
entire  territory  served  by  the  Palo  Alto  Gas  Company  both 
within  and  without  the  city  of  Palo  Alto  may  be  considered 
to  be  at  issue  in  this  case,  and  a  public  hearing  havii^  been 
held  and  evidence  having  been  introduced  by  both  parties, 
and  the  Commission  being  fully  advised  in  the  premises,  we 
hereby  find  as  a  fact: 

(1)  That  the  existing  rate  of  fl.50  per  thousand  cubic 
feet  of  gas  charged  and  collected  by  the  Palo  Alto  Gas  Com- 
pany in  the  city  of  Palo  Alto,  and  in  tlie  territory  adjacent 
thereto,  served  by  said  company,  is  an  unjust  and  unreason- 
able rate. 

(2)  That  tbe  just  and  reasonable  rate  for  gas  to  be 
charged  and  collected  by  said  Palo  Alto  Gas  Company  in 
the  city  of  Palo  Alto,  and  in  the  territory  adjacent  thereto, 
served  by  said  company,  is  not  to  exceed  the  sum  of  |1.20  per 
thousand  cubic  feet  of  gas  delivered,  with  a  minimum  charge 
of  50  cents  per  month  per  meter. 
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Basing  our  conclusions  on  tbe  foregoing  flndingB  of  fact 
and  on  tbe  further  fiDdings  of  fact  contained  in  the  opinion 
wbich  precedes  this  order, 

/(  is  hereby  ore 
twenty  (20)  dajB 
this  opinion  and  o 
and  thereafter  ch 
city  of  Palo  Alto 
by  said  company, 
of  gas  delivered, 
meter  per  month. 

The  foregoing  c 
ordered  filed  as  tl 
mission  of  the  St 

Dated  at  San 
March,  1913. 
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Applicant  desiring  ( 
it&  present  track  in  £ 
tance  of  some  2.11  m 

a  steam  locomotive  an 
from  Bellota  to  the  p 
ll'.9  miles,  in  order 
issue  mortgage  six  pe 
sell  or  pledge  same; 
amount  of  $30,000;  ar 
the  sale  of  bonds  heri 
so  far  as  such  proce 
said  order.  Applicant 
question  presented  wa 
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tcrest  on  its  present  bonded  debt  should  be  authorized  to  issue  several 
hundred  thousand  dollars  of  additional  bonds.  Applicant  contended  that 
with  the  connplelion  of  its  line  of  railway  at  both  ends,  and  with  adequate 
motive  power,  it  could  convert  the  present  deficit  into  a  profit  and  meet  all 
I'xed  charges,  including  interest  on  the  proposed  bond  issue,  and  in  sup- 
port of  this  contention  presented  estimates  showing  the  revenue  which  it 
expects  to  derive  from  freight  and  passenger  traffic  when  its  line  has  been 
completed  as  proposed. 

held:  The  Commission  is  unable  to  say  from  the  evidence  whether  or 
not  applicant  will  be  able  to  earn  the  revenue  which  it  anticipates.  In  this 
case,  as  in  all  other  cases  involving  the  development  of  the  State,  in  which 
fhere  is  a  reasonable  doubt,  ihe  doubt  sliould  be  resolved  in  favor  of  the 
utility.  The  Commission  can  see  to  it  that  the  money  derived  from  the 
sale  of  the  securities  goes  into  the  property,  but  it  cannot  say  whether  or 
not  the  enterprise  will  succeed  and  will  be  able  to  pay  the  hoped  for  in- 
terest  on  bonds  or  dividends  on  stock. 

Application  granted,  authority  being  given  apphcant  to  expend  not  to 
exceed  $?2,000  for  extending  the  railroad  to  Stockton  Channel  and  $25,000 
for  purchasing  a  steam  locomotive  and  a  motor  car  and  for  such  purposes 
(1)  to  issue  and  sell  at  not  less  than  80,  first  mortgage  bonds  in  the  face 
amount  of  $121,000;  (2)  or  alternative  therewith  to  pledge  sufficient  of  its 
first  mortgage  bonds,  at  not  to  exceed  two  to  one,  to  secure  $97,000,  or  so 
much  thereof  as  may  not  be  secured  from  a  sale  of  the  bonds  in  the  amount 
authorized  to  be  sold ;  (3)  or,  alternative  with,  the  foregoing  authoriza- 
tions to  issue  and  sell  at  not  less  than  80,  collateral  bonds  in  the  amount 
of  $30,000  secured  by  first  mortgage  bonds  in  ratio  of  not  to  exceed  one 
and  one  half  to  one.  Also  authority  given  (4)  to  issue  and  sell  at  not 
less  than  80,  additional  first  mortgage  bonds  in  the  face  amount  of  $224,000, 
the  proceeds  thereof  to  be  used  for  improvements  on  applicant's  line  from 
Stockton  to  Bellota,  exclusive  of  the  steam  locomotive  and  motor  car.  and 
for  extensions  of  applicant's  railway  from  Bellota  to  Jenny  Lind.  The 
aforesaid  issues  conditioned  upon  the  prior  submission  of  satisfactory  evi- 
dence showing  that  a  binding  contract  or  contracts  for  the  sale  of  the  first 
mortgage  bonds  have  been  made. 

Appbabanch: 

W.  H.  H.  Hart,  for  applicant. 

REPORT. 

Thelhn,  Commissioner: 

This  is  an  application  for  an  order  of  tliis  Oommiflsion 
authorizing  tlie  issue  of  bonds  and  the  use  for  other  purposes 
of  tlie  proceeds  of  bonds  heretofore  authorized,  as  will  here- 
inafter appear  in  greater  detail. 

Applicant  was  incorporated  under  the  laws  of  California 
on  October  28,  1908,  for  the  purpose  of  constructing  a  rail- 
road of  standard  gauge,  to  be  operated  by  electricity  or  other 
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motiTe  ^wer  from  the  clt^  of  Stockton  easterly  and  north- 
easterly to  the  town  of  Jennj  Lind,  in  Calaverafl 
county,  a  distance  of  some  30  mileB.  Applicant's  line  of 
railroad  has  now  been  completed  along  a  portion  of  the  route 
proposed  from  a  point  within  the  city  of  Stockton  to  Bellota, 
sitaated  about  18  miles  northeast  of  Stockton,  and  is  being 
operated  ttom  Stockton  to  Fine,  a  distance  of  some  15.2 
miles.  For  further  information  concerning  applicant's 
general  condition,  see  this  Commission's  opinion  and  supple- 
mental opinion  in  Application  Ko.  51,  which  opinion  and 
supplemental  opinion,  in  so  far  aa  applicable,  ore  made  a 
part  of  this  opinion. 

Applicant's  authorized  capital  stock  consists  of  6,000 
shares  of  the  par  value  of  flOO  each,  whereof  2,639  shares 
have  been  issued.  From  the  sale  of  this  stock  applicant  has 
received  f  183,900  in  cash  and  the  agreement  with  The  United 
Investment  Company,  hereinafter  referred  to.  Applicant 
has  issued  its  trust  deed,  dated  April  1,  1911,  to  the  Mercan- 
tile Trust  Company  of  Ban  Francisco,  to  secure  the  issue  of 
thirty  (SO)  year  6  per  cent,  bonds  totaling  f  500,000.  Of  the 
bonds  so  authorized,  first  mortgage  bonds  of  the  face  value 
of  1116,000  have  now  been  issued  as  follows: 

Bonds  sold  and  delivered  f  47,000  00 

Bonds    pledged    as    collateral    to    secure   promiMory 

notes  of  $27,000  S4flOO  00 

Bonds  pledged  to  secure  payment  of  collateral  trust 

bonds  of  $10,000  15,000  00 

Total 1116,00000 

Applicant  has  also  issued  100  collateral  gold  bonds  of  the 
denomination  of  |100  each  under  trust  agreement  with 
Mercantile  Trust  Company  of  San  Francisco,  providing  for 
the  issue  of  500  such  bonds,  dated  April  1,  1911,  and  due 
April  1,  1941,  witii  interest  at  the  rate  of  6  per  cent  per 
annum.  Applicant  has  therefore  now  outstanding  first  mort- 
gage bonds  of  the  face  value  of  fll6,000  and  collateral  bonds 
of  the  face  value  of  |10,000,  making  a  total  of  fl26,000. 
Applicant  also  owes  some  f  12,000  on  current  bUls  and  other 
unsecured  indebtedness. 
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Applicant  attached  to  its  petition,  aa  exhibit  "6,"  a  state- 
ment of  expenditures  for  road  and  equipment  as  of  October 
31,  1912,  totaling  (314,448.71.  This  amount,  however,  in- 
cludes an  item  of  |66,660.85,  of  which  amonat  f  60,000  con- 
sists of  capital  stock  issued  by  applicant  to  The  United  In- 
vestment Company,  the  owner,  of  all  ite  capital  stock  Except 
9  shares,  in  retnm  for  the  agreement  of  the  investment  com- 
pany to  issue  its  own  stock  at  varying  prices,  ranging  from 
125  per  cent  of  par  upwards  in  exchange  for  such  bonds  of 
applicant  as  the  purchaser  thereof  might,  from  time  to  time, 
desire  to  exchange  for  such  stock.  This  agreement  was  sup- 
posed to  render  applicant's  bonds  more  salable.  As  a  matter 
of  fact,  this  contract  is  of  little  or  no  value  to  applicant  for 
the  reason  that  few  of  applicant's  bondholders  would  care  to 
exchange  their  bonds  for  stock  in  the  investment  company. 
This  Commiesion's  engineering  department  has  reported  to 
the  Commission  that  the  original  cost  of  that  portion  of  ap- 
plicant's property  which  is  being  operated  is  some  |213,- 
059.13,  that  the  cost  of  reproducing  the  physical  property  is 
some  f213,267.46  and  that  the  present  value  of  the  physical 
property  is  some  (199,717.83.  The  figures  just  given  apply 
only  to  the  operated  portion  of  applicant's  line  of  railway 
and  only  to  the  physical  property.  While  the  Commission 
has  not  as  yet  formally  passed  upon  the  question  of  the  value 
of  applicant's  line  of  railway,  the  figures  herein  given  have 
some  bearing  on  that  question  and  are  given  for  what  they 
may  be  worth  in  the  present  application. 

Applicant  now  also  asks  for  an  order  of  this  Commission 
as  follows : 

(a)  Authorizing  the  issue  of  first  mortgage  bonds  of 
the  face  valne  of  |378,800  for  the  purposes  hereinafter 
specified ; 

(6)  Authorizing  the  issue  of  collateral  bonds  of  the 
face  value  of  (30,000  for  the  purposes  hereinafter 
specified ; 

(c)  Authorizing  the  use  of  any  or  all  of  the  first 
mortgage  bonds  as  collateral  security  for  funds  to  be 
borrowed  on  short  term  loans  for  the  purposes  herein- 
after specified  at  the  ratio  of  (2.00  par  value  of  bonds 
for  (1.00  of  funds  borrowed;  ^  ^^^^^^  Goo^jlc 


(a)     Aotliorizmg  the  application  to  the  purposes  of 
this  application  of  the  funds  derived  from  the  bonds 
authorized  by  thie  Commission's 'order  in  Application 
No.  51  and  not  necessary  for  the  purposes  specified  in 
said  order. 
In  support  of  its  petition,  applicant  has  presented  an  esti- 
mate of  moneys  necessary  for  the  completion  of  its  line  of 
railway  and  for  the  purchase  of  a  motor  car  and  a  steam 
locomotive,  as  shown  on  page  5  of  the  petition,  totaliog 
{303,040.    This  item  includes  $30,000  for  legal  expenses  and 
interest  during  construction,  clearly  an  excessive  amount 

It  appeared  at  the  hearing  that  applicant  desires  money 
principally  for  three  purposes:  (o)  to  complete  its  line  of 
railway  from  the  end  of  its  present  track  in  Stockton  to 
Stockton  Channel  and  ship's  side,  a  distance  of  some  2.11 
miles;  {b)  to  make  improvements  in  its  line  of  railway  as 
now  constructed  between  Stockton  and  Bellota,  and  to  pur- 
chase a  steam  locomotive  and  a  motor  car;  and  (c)  to  extend 
its  line  of  railway  from  Bellota  to  the  proposed  (ermiuus  at 
Jenny  Lind,  a  distance  of  some  10.9  miles. 

Applicant  has  a  valuable  franchise  in  the  city  of  Stockton, 
authorizing  the  extension  of  its  line  of  railway  through  and 
along  the  streets  of  Stockton  to  Stockton  Channel.  Ap- 
plicant must  construct  this  portion  of  its  line  of  railway 
during  the  next  few  months  or  lose  its  franchise.  The  evi- 
dence shows  that  when  this  track  to  ship's  side  has  been 
completed,  applicant  will  be  able  to  handle  a  much  larger 
percentage  of  the  produce  of  the  territory  which  it  traver^s 
than  is  the  case  at  present.  Because  of  applicant's  inability 
hitherto  to  deliver  its  freight  at  ship's  side,  and  also  because 
of  its  poor  and  unreliable  service,  due  io  inadequate  and  un- 
reliable motive  power,  the  farmers  living  along  the  line  of 
applicant's  railway  have  preferred,  where  possible,  to  haul 
this  produce  in  wagons  into  Stockton.  Applicant  desires 
now  to  remove  both  of  these  causes  of  its  failure  to  do  a 
larger  business.  In  addition  to  completing  its  line  of  rail- 
way to  the  water  front,  applicant  desires  also  to  improve  its 
present  line,  principally  by  the  purchase  of  a  steam  loco- 
motive and  a  motor  car  and  the  providing  of  adequate  depot 
facilities,  station  buildings  and  terminal  grounds. 
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Applicant  desires,  further,  to  complete  its  line  of  railway 
to  JeoDj  Lind,  near  which  place  are  located  beds  of  gravel 
from  which  applicant  expects  to  derive  a  considerable 
revenue. 

Mr.  R.  A.  Thompson,  this  Commission's  chief  engineer,  has 
prepared  the  following  estimates  of  the  cost  of  the  three 
main  extensions  or  improvements  which  applicant  has  in 
view: 

ESTIMATE  OF  COST  TO  CONSTRUCT  AS  PER  SPECIF! CATIONS 
FILED. 

1.  End  of  Present  Track  in  Stociton  to  Stockton  Channel,  2.11  miles. 

Grading  26  blocks  at  $105   $2730  00  ■ 

Trestles  .:....  35,100  00 

Ties.  5,942  at  61  cents  3,624  62 

Raila,  199  tons,  60  pounds,  at  $39 7,761  00 

Railroad  crossings,  21,  at  $214  4^00  00 

Fastenings  W3  « 

Tracklaying,  etc. 2^25  00 

Paving  in  Stockton  7,000  00 

Engineering  and  superintendence,  5  per. cent 3,196  70 

Legal  expenses  and  contingencies,  3  per  cent 1,918  02 

Interest  during  constructi<H)|  3  per  cent 2,071  44 

total  bstiuatxd  cost  $71,120  20 

2.  Improvehents— Stockton  to   Bellota,  1553   miles. 

Right  of  way,  The  Oaks  addition,  Stockton $1,600X10 

2.07  acres  along  line 1,242  00 

Depot  grounds,  Stockton  7,000  00 

Terminal   grounds,   Stockton 7,000  00 

Trestles  350  00 

Tools  .- 1.150  00 

Fencing  6,090  00 

Telephone    2,000  00 

Station  buildings  3,500  00 

Fuel  station    1,000  00 

Equipment,    1    steam    locomotive 12,500  00 

I  motor  car  12,500  00 

Engineering  and  legal  expenses,  S  per  cent 2,796  60 

Contingencies,  3  per  cent 1,761  84 

TOTAL    ESTIlfATED    COST     $60,490  44 

3.  New  Extension— Belloi a  to  Jenny  Lind,  10.9  miles. 

Right  of  way  $S,0OO  00 

Gradhig 28,029  00 

Trestles    5.924  00 

Culverts    1.588  00 

Ties,  36,327,  at  61  cents 22,159  47 

Raat,  1185.14  tons,  at  $39 46,220  46 


Switches,  21  lets,  at  ^ 1,680  00 

Fastenings    5,196  58 

Tracklaying,  etc   6.450  00 

Tools U50  00 

Telephone    ,....  IJMO  00 

Station  buildings,  etc  750  00 

Turn  Uble   2,500  00 

Water  tUtion    SCO  OO 

Engineering  and  superintendence,  5  per  cent 6,417  3S 

Legal  and  contingencies,  3  per  cent 3,850  41 

Interest  during  construction,  3  per  cent 4,158  45 

TOTAL    ESTIMATED    COST    $142,773  72 

SUUUABY. 

1 .  STOCKTON   $71,120  20 

2.  STOCKTON  TO  BELLoTA    (including  equipuekt) 60,490  44 

3.  rellota  to  jenny  lind 142^73  72 

Gkand  Total  $274,384  36 

The  matter  of  the  greatest  difficolty  in  connection  with 
this  application  is  that  applicant  has  been  and  is  now  operat- 
ing at  a  loBS.  Applicant's  annual  report  Tor  the  year  ending 
June  30,  1912,  on  file  with  this  Commission,  shows  as 
follows : 


Operating  revenue  $15,447  10 

Operating  expenses  20,952  93 

NET  OPESATING    DEFIOT    $5,505  83 

Hire    of    equipment    785  60 

Nct  Cobtoeate  Loss  $6,291  43 

The  question  wliich  confronts  this  Commission  is  whether 
a  railroad  which  is  unable  to  pay  the  interest  on  its  present 
bonded  debt  should  be  authorized  to  issue  several  hnndred 
thousand  dollars  of  additional  bonds.  Applicant  contendf 
that  if  it  can  complete  its  line  of  railway  at  both  ends  and 
secure  adequate  motive  power,  it  can  convert  the  present  def- 
icit into  a  profit  and  pay  the  interest  on  all  its  outstanding 
bonds,  including  the  proposed  new  issue.  To  support  this 
contention,  applicant  presented  estimates  showing  the 
revenue  which  it  expects  to  derive  from  freight  and  pas- 
senger traffic  when  its  line  has  been  completed  as  proposed. 
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If  these  hopea  are  realized,  applicant  will  be  able  to  meet  all 
fixed  charges,  including  interest  on  the  bonds  now  applied 
for.'  I  am  enable  to  sa;  from  the  evidence  whether  or  not 
applicant  will  be  able  to  earn  the  revenue  which  it  antici- 
pates. In  this  case,  as  in  all  others  involving  the  develop- 
ment of  the  State,  in  which  there  is  a  reasonable  donbt,  I 
believe  that  the  donbt  should  be  resolved  in  favor  of  the 
utility.  The  Commission  can  see  to  it  that  the  money  de- 
rived from  the  sale  of  the  securities  goes  into  the  property, 
but  it  cannot  say  whether  or  not  the  enterprise  will  suc- 
ceed and  will  be  able  to  pay  the  hoped  for  interest  on  bonds 
'  or  dividends  on  stock. 

I  was  at  first  disinclined  to  recommend  the  issue  of  any 
additional  bonds,  unless  they  were  all  sold,  so  as  to  guaran- 
tee the  completion  of  the  railroad.  Otherwise,  a  portion  of 
the  bonds  might  be  sold  and  the  proceeds  invested  in  the 
property,  and  then,  because  of  the  impossibility  of  disposing 
of  the  remaining  bonds,  the  entire  enterprise  might  go  into 
the  hands  of  a  receiver.  In  view  of  the  urgent  need,  how- 
ever, of  boilding  to  the  water  front  to  save  applicant's  fran- 
chise, as  well  as  to  increase  its  traffic,  and  also  of  the  further 
immediate  need  of  a  steam  locomotive  and  a  motor  car,  and 
of  the  further  fact  tliat  applicant  can  not  improve  its  condi- 
tion unless  it  secures  funds  for  these  purposes,  I  have  de- 
cided to  recommend  the  issue  of  bonds  for  these  purposes, 
to  be  sold  so  as  to  realize  not  less  than  80  per  cent,  of  the 
face  value  of  the  principal  thereof,  besides  interest  accrued 
thereon,  or  to  be  pledged  as  collateral  security,  to  secure  the 
moneys  necessary  for  these  purposes,  at  a  ratio  of  not  to  ex- 
ceed f2.00  in  bonds  to  fl.OO  of  indebtedness.  The  remain- 
ing bonds  hereby  authorized  may  be  sold  s»  as  to  realize  not 
less  than  80  per  cent  of  the  face  value  thereof,  besides  in- 
terest accrued  thereon,  but  only  when  the  entire  issue  has 
been  sold,  so  as  to  provide  funds  to  take  up  the  indebtedness 
secured  by  bonds  and  to  complete  the  railroad.  I  recommend 
that  applicant  be  authorized  to  apply  to  the  completion  of  its 
line  of  railway  to  the  Stockton  water  front  or  to  the  acquisi- 
tion of  a  steam  locomotive  and  a  motor  car  the  moneys  de- 
rived from  the  issue  of  the  bonds  authorized  by  this  Com- 
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misflion's  order  in  Application  No.  51  and  not  necessary  for 
the  purposes  specified  in  said  order.  I  recommend,  further, 
that  applicant  be  authorized  to  issue  its  collateral  bonds  of 
the  face  value  of  {30,000  to  be  secured  by  its  first  mortgage 
bonds  of  the  face  value  of  {45,000  in  accordance  with  the, 
provisions  of  the  collateral  trust  deed,  and  to  be  sold  so  as 
to  realize  not  less  than  80  per  cent,  of  the  face  value  of  the 
principal  thereof  besides  interest  accrued  thereon,  the  pro- 
ceeds to  be  used  in  the  extension  of  the  line  of  railway  to 
the  Stockton  Channel  or  in  the  purchase  of  said  locomotive 
en^ne  or  motor  car. 

I  find  that  the  proceeds  from  the  issue  of  the  bonds  author- 
ized to  be  issued  bv  the  order  which  follows  this  opinion  are 
not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  income  and  submit  herewith  the  following 
form  of  order: 

ORDEB. 

Stockton  Terminal  and  Eastern  Railroad  Company  having 
applied  to  the  Railroad  Commission  of  the  State  of  California 
for  an  order  authorizing  the  issue  by  said  company  of  first 
mortgage  gold  bonds  of  the  face  value  of  $378,800,  said  bonds 
to  be  payable  on  the  first  day  of  April,  1941,  unless  sooner 
redeemted  and  to  bear  interest  at  the  rate  of  six  (6)  per  cent 
per  annum  payable  semi-annually  on  the  first  days  of  April 
and  October  of  each  year  until  the  principal  is  paid,  and  se- 
cured by  a  trust  deed  or  mortgage  upon  all  property  of  the 
company,  and  also  authorizing  the  issue  by  said  company  of 
collateral  gold  bonds  of  the  face  value  of  {30,000,  said  bonds 
likewise  to  be  payable  on  the  first  day  of  April,  1941,  unless 
sooner  redeemed,  and  to  bear  interest  at  the  rate  of  six  (6) 
per  cent,  per  annum,  payable  semi-annually  on  the  first  days 
of  April  and  October  of  each  year  until  the  principal  is  paid, 
and  Issued  under  the  trust  agreement  hereinafter  referred 
to,  and  also  authorizing  applicant  to  apply  to  the  purposes 
herein  specified  the  proceeds  derived  from  the  issue  of  the 
bonds  authorized  by  this  Commission's  order  in  Application 
No.  51,  in  so  far  as  not  necessary  for  the  purposes  specified 
^  said  order,  and  a  public  hearing  having  been  held  npon 
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said  application  and  the  Commlsiion  finding  that  the  money 
to  be  secared  b;  the  issne  of  said  bonds  is  necessary  to  and 
reaflonably  required  by  said  company  for  the  acquisition  of 
property,  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  and  the  improvement  and  mainte- 
nance of  its  service  and  that  said  purposes  are  not  in  whole 
or  in  part  properly  chargeable  to  operating  expenses  or  to 
incdme, 
/(  is  hereby  ordered  as  follows: 

1.  Stockton  Terminal  and  Eastern  Bailroad  Company  is 
hereby  authorized  to  issne  one  hundred  and  twenty-one  thou- 
sand (1121,000)  dollars,  face  value,  or  so  much  thereof  as 
may  be  necessary  for  the  purposes  hereinafter  specified,  of 
principal  of  first  mortgage  bonds  of  said  company,  maturing 
the  first  day  of  April,  1941,  unless  sooner  redeemed,  to  bear 
interest  at  six  (6)  per  cent  per  annum,  payable  semi- 
annually, under  and  in  pursuance  of  the  terms  of  the  deed 
of  trust  or  mortgage  heretofore  and  on  the  first  day  of  April, 
1911,  made  and  executed  by  said  Stockton  Terminal  and 
Eastern  Bailroad  Company  to  Mercantile  Trust  Company 
of  San  Francisco,  as  trustee,  upon  the  following  conditions 
and  not  otherwise,  to  wit : 

(a)  Stockton  Terminal  and  Eastern  Railroad  Company 
shall  sell  the  bonds  hereby  authorized  so  as  to  net  the  said 
company  not  less  than  eighty  (80)  per  cent  of  the  face 
value  of  the  principal  thereof  besides  interest  accrued 
thereon. 

(&)  The  proceeds  from  the  sale  of  said  bonds  shall  be 
need  for  the  following  purposes  only: 

(1)  For  the  extension  of  said  company's  line  of  rail- 
way from  its  present  terminus  in  Stockton  to  Stockton 
Channel,  the  proceeds  from  bonds  not  to  exceed  the  face 
value  of  f90,000. 

(2)  For  the  purchase  of  one  steam  locomotive  and 
one  motor  car,  the  proceeds  from  bonds  not  to  exceed 
the  face  value  of  |31,000. 

2.  Stockton  Terminal  and  Eastern  Railroad  Company  is 
hereby  authorized  to  pledge  as  many  of  its  first  mortgage 
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$2.00  in  bonds  to  fl.OO  of  funds  borrowed,  to  secnre  the 
amount  of  ninety-seven  thousand  ($97,000)  dollars  or  so 
much  thereof  as  may  not  have  heen  secured  from  the  sale 
of  the  bonds  authorized  in  section  one  (1)  hereof,  said  fund* 
to  be  used  solely  for  the  purposes  specified  in  section  one 
(1)  hereof.  The  authority  herein  ^ven  is  alternative  with 
and  not  in  addition  to  the  authority  conferred  in  section  one 
(1)  hereof. 

3.  Stockton  Terminal  and  Eastern  Railroad  Company  is 
hereby  authorized  to  issue  thirty  thousand  ($30,000)  dollars, 
face  value  of  principal  of  its  collateral  gold  bonds  maturing 
the  first  day  of  April,  1943,  unless  sooner  redeemed,  to  bear  in- 
terest at  six  (6)  per  cent,  per  annum,  payable  semi-annually, 
under  and  in  pursuance  of  the  terms  of  the  trust  agreement, 
heretofore  and  on  the  first  day  of  April,  1911,  made  and 
executed  by  said  Stockton  Terminal  and  Eastern  Railroad 
Company  to  Mercantile  Trust  Company  of  San  Francisco, 
as  trustee,  to  be  secured  by  first  mortgage  bonds  in  an 
amount  not  to  exceed  ?1.50  of  first  mortgage  bonds  to  se- 
cnre fl.OO  face  value  of  collateral  bonds,  upon  the  following 
conditions  and  not  otherwise,  to  wit: 

(a)  Stockton  Terminal  and  Eastern  Railroad  Company 
shall  sell  the  bonds  hereby  authorized  so  as  to  net  the  said 
company  not  less  than  eighty  (80)  per  cent,  of  the  face  value 
of  the  principal  thereof  besides  interest  accnied  thereon. 

{&)  The  proceeds  from  the  sale  of  said  bonds  shall  be 
Qsed  only  for  the  purposes  specified  in  section  one  (1)  hereof. 

(c)  The  authority  herein  given  is  alternative  with  and 
not  in  addition  to  the  authority  conferred  in  sections  one  (1) 
and  two  (2)  hereof,  the  intention  being  that  in  no  event 
shall  the  moneys  used  for  the  purposes  specified  in  section 
one  (1)  hereof  exceed  the  sum  of  |72,000  for  extending  said 
company's  line  of  railroad  to  Stockton  Channel  and  |25,000 
for  purchasing  a  steam  locomotive  and  a  motor  car. 

4.  Stockton  Terminal  and  Eastern  Railroad  Company  is 
hereby  authorized  to  issue  two  hundred  and  twenty-four 
thousand  (|224,000)  dollars,  face  value,  or  so  much  thereof  as 
may  be  necessary,  of  its  said  first  mortgage  bonds,  upon  the 
following  conditions  and  not  otherwise,  to  wit: 
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(o)  Stockton  Terminal  and  Eastern  Railroad  Company 
ahall  aell  the  bonds  hereby  authorized  so  as  to  net  the  said 
company  not  less  than  eighty  (80)  per  cent,  of  the  face  value 
of  the  principal  thereof,  besides  interest  accrued  thereon. 

( 6 )  The  proceeds  from  the  sale  of  said  bonds  -  shall  be 
used  for  the  following  purposes  only : 

(1)  For  improvements  on  said  company's  line  of 
railway  from  Stockton  to  Bellota, .  as  specified  in  Mr. 
R.  A.  Thompson's  estimate  appearing  in  the  opinion 
herein,  and  excluding  the  one  steam  locomotive  and  the 
one  motor  car,  the  proceeds  from  bonds  not  to  exceed 
the  sum  of  ?45,000. 

(2) '   For  the  extension  of  said  company's  line  of  rail- 
way from  Bellota  to  Jenny  Lind,  as  specified  in  Mr.  R. 
A.  Thompson's  said  estimate,  the  proceeds  from  bonds 
not  to  exceed  the  sum  of  |179,000. 
(c)     None  of  the  bonds  in  tliis  section  authorized  shall  be 
issued  until  Stockton  Terminal  and  Eastern  Railroad  Com- 
pany shall  have  presented  to  the  Railroad  Commission  evi- 
dence satisfactory  to  the  Commission  to  the  effect  that  said 
company  has  entered  into  a  binding  contract  or  contracts 
for  the  sale  of  all  the  first  mortgage  bonds  in  this  order 
authorized    to   be  issued,    including   those    which    may   be 
pledged  as  collateral  security,  so  that  the  Railroad  Com- 
mission may  be  satisfied  that  said  company  can  secure  from 
the  sale  of  its  said  bonds  funds  suf&cieiit  for  all  the  purposes 
in  this  order  authorized. 

5.  Stockton  Terminal  and  Eastern  Railroad  Company 
shall  keep  separate,  true,  and  accurate  accounts,  showing 
the  receipt  and  application  in  detail  of  the  proceeds  of  the 
sale  or  disposal  of  the  bonds  hereby  authorized  to  be  issued 
and  on  or  before  the  twenty-fifth  day  of  each  month  the  com- 
pany shall  make  a  verified  report  to  this  Commission  stating 
the  sale  or  other  disposition  of  such  bonds  during  the  pre- 
ceding month,  the  terms  and  conditions  of  such  sale  or  other 
disposition,  the  moneys  realized  therefrom  and  the  use  and 
application  of  said  moneys,  all  in  accordance  with  this  Com- 
mission's General  Order  No,  24"  which,  in  so  far  as  applicable, 
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6.  The  eflectiveneBB  of  this  order  is  conditioned  on  the 
prior  payment  of  the  fee  specified  in  section  57  of  the  Public 
Utilities  Act 

7.  The  authority  hereby  given  to  issue  bonds  shall  apply 
only  to  bonds  issued  on  or  before  the  first  day  of  April,  1914. 
If  any  of  the  bonds  hereby  authorized  to  be  issued  have  not 
been  issned  by  said  time;  application  may  be  made  to  the 
Commission  for  an  extension  of  said  time. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Com- 
mission of  the  State  of  California. 

Dated  at  Ban  Francisco,  California,  this  20th  day  of  March, 
191S. 


In  the  Mattbb  of  thb  Application  of  Jambs  A.  Murkat 
AND  Bd  Fletcher  for  an  Order  Authorizing  and  Pbr- 
mittino  an  Ingkeasb  in  the  Bbntai^,  Tolls  and 
Charges  foe  Water  Fubnishbd  bt  Them  and  Sbrvicb 
Bbndbred  b£  Them  in  Furnishing  Water  in  the 
County  of  San  Diego,  State  of  California. 

Application  No.  118 — Decision  No.  536. 
Decidtd  March  iS,  1913. 

Applicants,  owning  and  operating  a  water  system,  petition  for  pcmiissioii 
[o  increase  rates.  The  system  was  constructed  by  San  Diego  Flume  Com- 
pany about  1889,  and  is  capable  of  yielding  256  miner's  inches  of  water  at 
the  head  of  the  flume.  The  flume  company,  however,  entered  into  contracts 
ior  the  delivery  of  473.09  miner's  inches  of  which  49.385  inches  are  being 
supplied  to  urban  users  in  the  town  of  La.  Mesa  and  the  dty  of  East  San 
Diego,  the  latter  municipality  having  been  incorporated  since  the  hearins 
herein.  The  remainder  of  the  supply  is  sold  under  contract  at  various  'rates 
to  consumers  mainly  for  irrigation  purposes.  On  February  24,  1891,  and 
upon  petition  as  required  by  the  statute  of  1885,  the  board  of  supervisors 
of  San  Diego  County  fixed  a  water  rate  for  said  company  at  $120  per 
miner's  inch  per  annum,  but  the  company  did  not  furnish  water  at  this  rate, 
but  at  a  less  rate  which  is  provided  for  in  the  various  contracts.  Applicants 
acquired  the  system  by  purchase  June  1,  1910,  sirtiject  to  all  said  ooDtracts, 
water  rights,  etc.,  and  assumed  to  perform  all  existing  contracts  to  the  same 
extent  as  their  predecessor  could  be  required  to  perform  them.  It  was  stipu- 
lated in  the  record  that  the  question  of  service^  as  well  as  rates,  should 
be  decided.  .-.  , 
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Prior  to  March  23,  1912,  the  rental  and  dutribntion  of  water,  outside  of 
municipalities,  was  subject  to  regulation  by  ooun^  boards  of  supervisorB 
under  provisions  of  an  act  of  the  legislature  passed  in  1885  pursuant  to 
article  XIV  of  the  State  Constitution,  as  adopted  1879,  »iid  also  pursuant 
to  an  amendment  to  said  act  passed  in  1897  (Statutes  of  1897,  page  49). 

The  powers  of  the  board  of  supervisors  were  conferred  upon  the  Sail- 
road  Gimmission  and  enlarged  by  amendments  to  the  Constitution,  adopted 
iu  1911,  and  the  provisions  of  the  Public  Utilities  Act,  effective  March 
23,  191Z 

In  oppositicm  to  the  jurisdiction  of  the  Commission  to  grant  the  relief 
sought,  ajqieared  the  customers  of  applicants  using  water  for  irrigation 
purposes  under  contracts,  on  the  ground  that,  as  to  them,  action  had  been 
taken  before  the  amendment  to  the  Constitution  and  the  passage  of  the 
Public  Utilities  Act  which  prevented  the  legislature  from  exercising  its 
admitted  authority  in  the  absence  of  such  action.  In  other  words,  that  such 
contracts  worked  a  limitation  upon  the  authority  of  the  Commission. 

I.  Upon  the  issue  involving  the  effect  upon  the  power  of  the  Commission 
to  fix  rates  of  a  public  utility  water  company  of  contracts  entered  into  since 
the  adoption  of  the  Constitution  of  1879  and  before  the  amendment  to  the 
Constitution  of  1911  and  the  passage  of  the  Public  Utilities  Act  in  1912, 
Held:  (1)  the  Commission  has  the  right  to  &x  the  rates  which  may  be 
charged  by'  the  applicants  and  prevent  deviations  from  such  rates,  contracts 
to  the  contrary  notwithstanding,  and  by  reason  of  the  fact  that  this  same 
question  is  continually  coming  up  with  reference  to  utilities,  other  than  water 
companies,  a  similar  ccmclusion  is  announced  with  reference  to  all  utilities. 
No  contract  affecting  the  relationship  which  exists  between  a  public  utility 
and  its  patrons,  or  in  any  other  way  affectingsthe  public,  is  of  any  effect  in 
the  face  of  this  Comniission's  authority,  except  this  Commission  shall  approve 
the  same  as  a  rate,  which  it  has  a  right  to  do  under  the  Public  Utilities  Act, 
providing  such  acticm  will  not  bring  about  discrimination;  (2)  contracts 
entered  into  in  good  faith  between  public  utilities  and  their  patrons  that  are 
not  forced  or  compelled  in  any  way,  and  are  based  upon  an  adequate  con- 
sideration, should  be  adopted  so  far  as  is  consistent  with  adequate  regulation 
as  the  basis  for  the  rates  for  the  service  performed  by  the  public  utility 
for  its  patrons.  But  at  any  time  when  changed  conditions  bring  about 
the  necessity  of  a  change  in  rate,  the  Commission  should  exercise  its  ua- 
doubte4  authority  to  depart  from  the  conditions  of  any  such  contract, 
bowevrr  prefer  such  contract  might  have  been  in  its  inception. 

The  rules  'laid  down  by  courts  of  other  western  states,  particularly 
Arizont  and  Colorado,  and  relied  upon  by  protestants  heron,  regarded  as 
inapplicable  to  the  question  of  the  validity  of  a  water  contract  under  the 
California  Constitution  as  distinguished  from  any  public  utility  contract 
with  consumers,  not  so  much  because  of  the  inherent  difference  in  the 
organic  or  constitutional  provisions  in  these  western  states,  but  by  reason 
of  the  different  interpretation  placed  upon  such  constitutional  provisions 
by  the  courts  of  last  resort  in  these  states,  but  such  decisions  regarded 
as  bearing  on  the  general  question  of  the  power  of  public  utilities  to  con- 
tract and  the  effect  of  change  of  law  so  as  to  make  such  contracts,  thougb 
lawful  when  made,  unlawful  and  unenforcible  after  the  state  has  exercised 
its  powers  of  regulation.     The  basis  for  the  holdings  given  above  found 


of  the  United  butes : 

Power  of  Government  to  Control  Property  Devoted  to  the  Public  Use 
—The  Use  of  Water  Is  ■  Pnblic  Use — Principle  Applicable  to  RegulatioD 
of  Other  Utilities  Applicable  Also  to  Applicants.  The  power  to  fix  rales 
of  a  public  utility  is  in  the  nature  of  the  police  power.  At  least  it  is  iht 
power  of  government  to  control  property  devoted  to  the  public  use.  (Munk 
vs.  Illinois,  94  U.  S,  U3.)  Article  XIV  of  the  Constitution  of  this  State 
provides  that  the  use  of  water  is  a  public  use  and  the  decisions  on  this  point 
to  the  same  effect  are  so  numerous  and  unanimous,  both  of  the  Supreme 
Court  of  this  State  and  the  Supreme  Court  of  the  United  States,  that  it  is 
unnecessary  to  discuss  this  further  and  we  proceed  upon  the  theory  that  the 
public  use,  discussed  in  the  Munn  case,  and  doctrine  announced  there,  to  which 
that  court  has  consistently  adhered  up  to  the  present  time,  is  applicable  to  a 
water  corporation  such  as  the  applicants  herein,  having  appropriated  water 
for  sale,  rental,  and  distribution,  and  that  the  same  principle.  appUcablc 
to  ihe  regulation  of  other  utilities,  applies  with  equal  force  to  the  r^ulation 
of  the  applicants.  (.Fall  Brook  Irrigation  District  vs.  Bradley,  164  U.  S. 
112;  San  Diego  Land  &  Town  Company  vs.  National  City,  174  U.  S.  739; 
Smith  vs.  Ames,  164  U.  S.  466.) 

Power  of  Water  Companies  to  Contract — Previotis  Limitation  on 
Exercise  of  Said  Regulation  of  Rates — Authority  of  Boards  of  Super- 
visors. Under  article  XIV  of  the  State  Constitution  and  the  statute  of 
1885,  passed  pursuant  thereto,  and  the  amendments  to  this  statute,  the  boards 
of  supervisors  were  empowered  only  to  fix  maximum  rates,  and  until  they 
had  fixed  such  maximum  rates  the  parties  are  free  to  contract,  and  after  such 
maximum  rates  have  been  lixftl  the  parties  are  free  to  contract  within  such 
maximum  rates.  (Fresno  Canal  &  Irrigation  Company  vs.  Park,  129 
Cal.  437.) 

Function  of  Contracts — State  Hay  Substitute  Rates  for  Rates  Fixed 
by  Contract.  The  right  of  a  public  utility  water  corporation  to  fix  a 
rate  by  contract  is  subject  to  the  power  of  the  State  to  substitute  a  rate 
fixed  by  the  properly  constituted  authorities  for  the  rate  agreed  upon  by 
contract,  and  Ihe  sole  function  of  contracts  between  a  water  company  and 
its  consumers  is  to  fix  the  relationship  of  the  parties  before  the  public 
authorities  shall  have  acted,  and  in  addition  thereto,  probably  would  have 
the  effect,  as  to  the  land  involved,  to  "establish  its  status  as  land  permanently 
entitled  to  share  in  the  public  use."  (San  Diego  L.  &  T.  Co.  vs.  Nalionot 
City,  74  Fed.  79.  and  cases  cited  ;  Laning  vs.  Osborne,  76  Fed.  319,  and  cases 
cited;  Mandel  vs.  i",  D.  L.  and  T.  Co.,  89  Fed.  295;  Boist  City  I.  and  L.  Co. 
vs.  Clark,  131  Fed.  415;  Leavitt  vs.  Lassen  Irrigation  Co.,  157  Cal.  82; 
Lassen  Irrigation  Co.  vs.  Long,  157  Cal.  94;  Imperial  Water  Company  No. 
5  vs.  Holabird,  197  Fed.  4.) 

Impairment  of  Obligation — Contracts  Subordinate  to  Powers  of 
Government.  It  appears  sufficiently  from  what  has  been  stated  herein 
and  from  the  cases  herein  reviewed  that  it  is  not  violative  of  the  provision 
of  the  Constitution  of  the  United  States  (article  I,  Section  10)  which  denies 
to  the  slates  the  power  to  impair  the  obligation  of  contracts,  for  a  state  W 
fix.  a  rate  which  shall  apply  to  a  public  utility,  such  as  a  water  company. 
which  conflicts  with  the  rate  agreed  upon  by  such  utility  and  its  consumers 
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in  a  contract  valid  when  made  and  if  this  rule  can  be  invoked  in  reference 
lu  a  water  company,  it,  of  coarse,  can  be  equally  well  invoiced  in  the  case 
of  any  other  utility.  The  rule  is  well  established  that  contracts  are  always 
made  subject  and  subordinate  to  the  powers  of  governnieat,  and  such  con- 
tracts are  entered  into  subject  to  the  full  legal  effect  of  this  rule,  and  it 
is  no  impairment  thereof  for  the  state,  in  the  proper  exercise  of  its  authority, 
to  disregard  them.  {Stanuiaus  vs.  Son  Joaqitin  and  K.  R.  C.  Co.,  192 
U.  S.  202;  Home  Telephone  and  Telegraph  Co.  vs.  Los  Angeles,  211  U.  S. 
265;  Legal  Tender  cases,  12  Wall.  550;  Louisville  and  Nashville  RaUroad  Co. 
vs.  Mollley,  219  U.  S.  467.)  Contracts  such  as  these  are  entered  into  by 
the  parties  in  full  legal  contemplation  of  the  power  of  the  State  to  exercise 
Its  authority  and,  although  the  State  has  not  exercised  its  authority,  such 
power  to  exercise  such  authority  is  in  effect  a  condition  subsequent  as  much 
a  part  of  the  contract  as  though  written  therein  by  the  parties,  and,  hence, 
of  course,  on  the  happening  of  the  condition  subsequent  the  effect  of  the 
contract,  as  against  the  power  of  the  State  to  regulate,  becomes  nil. 

Surrender  of  Government  Power — Effect  of  Statutes — Construction  of 
Amendment  of  1897.  A  state  can  not  be  construed  as  having  surrendered 
its  authority  to  regulate  utilities  unless  it  is  made  plainly  to  appear  affirma- 
tively that  either  the  State  has  done  this  or  has  empowered  a  legal  sub- 
division so'  to  do  and  such  legal  subdivision  has  acted.  The  statutes  passed 
pursuant  to  article  XIV  of  the  Constitution  up  to  1909  could  not  be  con- 
strued to  amount  to  a  contract  on  the  part  of  the  State  to  waive  its  ad- 
mitted right  to  regulate  these  agencies.  {Crow  vs.  San  Joaquin  and  K.  R.  C. 
and  I.  Co.,  130  Cal.  309;  Liavilt  vs.  Lassen  Irrigation  Co.,  157  Gal  82; 
Hildreth  vs.  Montecilo  Creek  Co.,  139  Cal.  22;  Stanislaus  vs.  San  Joaquin 
and  K.  K.  C.  Co.,  192  U.  S.  202.)  The  only  language  which  could  possibly 
be  construed  to  have  any  bearing  upon  this  subject  is  that  in  the  amendment 
to  the  act  of  1885  passed  in  1897.  Independent  of  the  suggestion  of  the 
Supreme  Court  in  the  Leavilt  case  that  this  language  is  unconstitutional 
and  giving  tl  all  of  the  effect  which,  as  a  valid  statute,  it  could  have,  it 
goes  no  further  than  to  say  that  the  act  of  1885  does  not  prohibit  or  in- 
validate contracts,  but  does  not,  by  implication  or  otherwise,  carry  with  it 
the  inference  that  that  act  does  validate  or  sanction  contracts.  If  it  has 
any  effect  at  all,  it  merely  subtracts  whatever  effectiveness  the  statutes  of 
1885  had  against  these  contracts,  and  leaves  the  subject  in  the  same  condition, 
with  reference  to  the  validity  or  invalidity  of  such  contracts,  as  though  no 
statute  had  been  passed  at  all,  and  we  must  rely,  as  the  Supreme  Court  of 
this  State  does  in  the  Leavilt  case,  upon  article  XIV  of  the  Constitution. 

II.  Upon  the  issues  involving  the  jurisdiction  of  the  Commission  over 
rentals  and  distribution  of  water  delivered  to  urban  users  in  La  Mesa  and 
East  San  Diego  and  generally. 

Held:  (1)  under  section  23,  article  XII  of  the  Constitution 
and  section  82  of  the  Public  Utilities  Act  the  cities  are  limited 
to  the  power  which  they  possessed  on  the  23d  day  of  March,  1912,  and 
no  extension  of  this  power  may  be  had.  The  city  of  East  San  Diego,  not 
being  in  existence  on  this  date,  is  incorporated  as  a  city  of  the  sixth  class 
at  a  time  when  such  cities  are  limited  to  the  powers  over  utilities  which 
they  had  vested  in  them  on  the  23d  day  of  March,  1912,  which,  of  course, 
as  to  this  city  was  nil ;  (2)  this  Commission  has  ample  authority  to  fix  any 
charge  which  any  public  utility  shall  make  for  its  commodity  and  there  cut 
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not  be  found  any  authority  in  the  Coiutitutioii  or  the  statotea  of  this  State 
for  exempting  a  wholesale  rate  of  a  public  utility  from  the  jurisdictioii  ot 
this  Commission.  Therefore,  while  admittedly  the  Commiiiion,  under  the 
authority  of  McFadden  vs.  Los  Angtles  (74  CaL  571),  has  no  authority  to 
fix  the  rate  which  the  La  Mesa  Mutual  Water  Comp'uir  shall  charge  to  its 
Blockbolderi,  if  it  is  in  faa  a  mutual  company,  yet  this  does  not  at  all 
affect  the  power  of  the  Commission  to  regulate  the  relationship  wliich  exists 
between  this  corporation  as  a  consumer  of  water  and  the  public  utility  which 
furnishes  the  same;  (3)  all  of  the  rates  and  all  of  the  conditions  of  service 
of  the  applicants  are  properly  subject  to  the  jurisdiction  of  tii;.-  Commission. 

III.  Upon  the  question  of  rates,  consideration  given  to  the  general 
principles  established  in  Ltxington  Turnpike  vs.  Sanford,  164  U.  S.  578; 
Osborne  vs.  San  Diego  Land  and  Town  Company,  178  U.  S.  962;  San  Diego 
Land  and  Town  Company  vs.  Jatper,  189  U.  S.  439;  Stanislaut  vs.  Son 
Joaquin  and  Kings  River  Canal  and  Irrigation  Company,  192  U.  S.  202; 
KnOMville  Water  Company,  212  U.  S.  1,  and  WiUcox  vs.  Consolidated  Gat 
Company,  212  U.  S.  19. 

The  doctrine  which  results  from  these  cases  is  that  the  present  fair  value 
of  the  property  being  used  by  a  public  utility  for  the  convenience  of  the 
public  is  the  basis  upon  which  rates  are  to  be  fixed,  and  in  the  Ames  tost 
it  is  held  that  original  cost  of  construction,  the  amount  expended  in 
permanent  improvements,  the  amount  and  market  value  of  stocks  and  bonds, 
the  present  as  compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  and  the  sum  required 
[o  meet  operating  expenses,  are  all  matters  for  coQsideratiod  "and  are  to 
be  given  such  weight  as  may  be  just  and  right  in  each  case."  The  Jasper 
ease  also  in  addition  to  this,  holds  that  the  price  at  which  a  plant  has  been 
bought  at  a  foreclosure  sale  is  evidence  to  be  considered  in  a  rate  fixing 
inquiry. 

Held:  In  order  for  rates  of  a  public  utility  to  be  just  to  such  utility,  tbey 
should  be  sufHcient,  after  caring  for  cost  of  operation,  maintenance,  and 
depreciation,  to  yield  a  reasonable  return  upon  the  present  fair  value  of 
the  property  devoted  to  the  public  use.  The  nearest  and  fairest  approxima- 
tion which  may  be  made  to  a  correct  "value"  upon  which  a  public  utility 
shall  be  allowed  to  earn  is  the  amount  of  the  investment  wisely  made  and  tliii 
view  is  not  at  all  in  conflict  with  the  position  of  the  courts  in  this  regard. 
The  elements  which  we  have  been  directed  to  consider  may  all  well  be 
secondary  evidence  of  this  ultimate  fact  However  this  may  be,  this  Com- 
mission in  every  rate  fixing  inquiry  should  give  careful  consideration  to 
each  of  the  elements  prescribed  and  should  give  that  weight  to  each  In  each 
case  to  which  we  conscientiously  think  in  that  case  it  is  entitled  with  the  hope 
that  thereby  we  may  arrive  at  such  fair  value  of  the  proper^  devoted  to 
the  public  use  as  is  just  and  fair  to  the  utility  and  at  the  same  time  not 
oppressive  to  the  consumer. 

IV.  Upon  the  question  of  service,  the  Commission  found  aa  a  fact  that 
applicants  have  a  supply  ot  water  in  their  control  devoted  to  public  use 
adequate  to  furnish  all  the  necessary  demands  of  those  for  whose  benefit 
such  public  use  was  created,  but  that,  by  rea»on  of  inadequate  facilities, 
applicants  are  wasting  said  water  and  are  not  properly  or  adequately  supply- 
ing the  demands  of  their  consumers;  that  the  facilities  for  furnishing  a 
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supply  of  water  to  such  consumers  and  the  supply  of  water  available  under 
[he  present  condition  of  the  system  is  inadequate,  insufficient,  unjust  and 
unreasonable ;  that  an  increase  of  the  net  safe  yield  of  the  system  at  least 
33%  per  cent,  over  its  present  safe  supply  is  necessary  to  render  its  (acilitiei 
and  service  adequate,  suffieient,  just  and  reasonable.  Basing  its  order  upon 
said  findings,  applicant  is  directed,  without  delay,  to  construct  a  closed 
flume  in  lieu  of  the  one  used- and  to  take  steps  to  increase,  by  33%  per  cenL, 
the  available  supply  of  water. 

Applicants  having  contended  that  they  are  only  required  to  furnish  to  their 
consumers  gravity  water,  basing  such  contention  mainly  upon  the  contracts, 

Htld:  Such  contention  is  not  correct.  Applicants  have  a  certain  amount  of 
water  in  their  control  at  the  present  time  largely  In  excess  of  the  amount 
which,  with  reasonable  losses,  can  be  devoted  to  beneficial  use.  Their  only 
warrant  to  the  control  of  this  water  is  that  they  devote  it  to  beneficial  use, 
and  whether  they  deliver  it  to  consumers  as  it  runs  down  from  the  natural 
flow  or  withhold  it  in  impounding  reservoirs  either  above  or  helow  its  con- 
sumers, their  present  warrant  for  its  reservation  is  that  they  supply  their 
present  consumers  and  they  certainly  had  no  right  to  withhold  it  at  this 
date  because  they  expect  to  serve  other  consumers  below  the  La  Mesa 
reservoir,  because  those  other  consumers  under  the  law  are  not  yet  admitted 
into  the  class  for  which  this  use  is  created.  (See  TyndaU  Palmer  vi. 
Southern  California  Mountain  Water  Company,  decided  January  21,  1913, 
and  authorities  therein  cited.)  They  not  only  must  use  every  endeavor  to 
apportion  this  water  ratable  to  the  consumers  in  times  of  scarcity  (Leavitt 
vs.  Lasstn,  supra),  but  under  the  present  condition  of  the  system  they  must 
not  admit  any  more  consumers  to  the  class  for  which  the  use  is  created, 
except  such  consumers  be  domestic  consumers,  within  the  territory  already 
described  which  has  been  held  as  beneficiary  of  the  public  use,  and  in  such 
territory  they  must  only  add  domestic  consumers  up  to  the  minimum  safe 
yield  represented  by  the  number  of  inches  of  water  attributable  to  such 
territory. 

Application  granted  upon  findings  of  fact,  summariied  in  the  order, 
respecting  the  fair  value  of  the  property,  reasonable  cost  of  operation  and 
maintenance,  reasonable  allowance  for  depreciation  and  fair  return  upon  the 
investment" 


'Syllabus  prepared  by  Commission. — Ed. 
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MASSACHUS 

Board  of  Railroad  Co 


Petition  of  the  Boston  and  Mad 
OP  AN  Issue  op  Additiona] 


Dteidtd  Ftbntary 


This  was  a  petition  by  the  Boston  and 
an  issue  of  106,637  shares  of  common  stod 
viding  funds  for  the  payment  of  moneys  be 
of  the  capital  stock  of  certain  railroads 
It  appeared  that  the  capital  stock  so  p 
rices  considerably  above  par,  and  that  ti 
time  been  approved  by  the  Board. 

Held:  That  the  capitalization  of  the  pri 
of  the  leaded  roads  would  be  clearly  at 

ommonwealth,  and  the  fact  that  the  inci 
ihrough  the  medium  of  Boston  and  Maine 
sential  character  of  the  transaction  so  far 
by  the  capitalization  of  such  artificial  value 
would  be  transferred  from  the  stockholder! 
road  to  the  public 

Htld,  further:  That  although  the  Boari 
the  stock  of  the  leased  lines  did  not  impl 
was  properly  subject  to  capitalization,  neve 
been  justified  in  assuming  that  an  issue  ol 
the  expenditure  would  be  approved. 

It  twu  ordered,  therefore.  That  the  issui 
and  Maine  stock  be  approved  in  this  instai 
this  order  does  not  constitute  a  finding  i 
properties,  which  can  affect  the  action  of  tl 
ceming  the  rates  or  value  of  the  Boston 
railroads  involved  herdn.f 


OPINIOK  AND 


This  is  a  petition  for  approval  o: 
to  the  amount  of  106,637  shares, 

•The  report  of  the  New  Hampshire  Pi 
February  U,  1913,  approving  this  issue  of 
Leaflet  No.  17,  at  page  823.— Ed. 

tEdi  tor's  headnote. 

1008 


DigiLizedbyGoOglc 


sires  to  issue  at  par  for  the  purpose  of  providing  means 
for  the  payment  of  money  borrowed  for  the  purchase  of 
tiie  capital  stock  of  the  Worcester,  Nashua  and  Rochester 
Railroad  Company,  the  Maine  Central  Railroad  Company, 
the  Boston  and  Lowell  Railroad  Corporation  and  the  Con- 
cord and  Montreal  Railroad,  acquired  under  the  provisions 
of  chapter  194  of  the  acts  of  1898. 

We  And  that  the  number  of  shares  purchased  of  the  stock 
of  each  of  the  said  railroad  corporations  and  the  amounts 
expended  therefor,  together  with  the  dates  of  purchase,  are 
as  follows: 

Shakes  Auouhts 

Worcester,    Nashua    and    Rochester    Railroad    Co. 

February,  1910,  lo  June,  1912 30,984  $4,770,098,95 

Maine  Central  Railroad  Company,    October  1,  1911, 

to    October    1,    1912 50,449  5,047,996.00 

Boston  and  Lowell  Railroad  Corporation.     August. 

1911    2,800  617.448.41 

Concord  and  Montreal  Railroad.     April,    1912....     3,335  533,600.00 

TOTAL  110.969.143.36 

In  February,  1910,  16,944  shares,  representing  a  control- 
ling interest  of  the  stock  of  the  Worcester,  Nashua  and 
Kochester  Railroad  Company,  were  purchased  by  the  Bos- 
ton and  Maine  Railroad  at  $160.25  per  share.  By  an  order 
of  the  Board  dated  March  22, 1910,  the  approval  of  the  Board 
was  given  to  the  purchase  and  holding  by  the  Boston  and 
Maine  Railroad  of  the  capital  stock,  or  at  least  a  majority 
thereof,  of  the  Worcester,  Nashua  and  Rochester  Railroad 
Company.  At  the  time  this  order  was  issued  the  Board  was 
advised  of  the  purchase  price  paid  by  the  Boston  and  Maine 
Railroad  for  the  controlling  interest  in  the  stock  of  the 
"Worcester,  Nashua  and  Rochester  Railroad  Company.  Al- 
though this  price  was  slightly  in  excess  of  the  market  quo- 
tations for  small  amounts  of  this  stock,  the  Board  informally 
approved  the  same,  in  view  of  an  appraisal  of  the  property 
of  the  Worcester,  Nashua  and  Rochester  Railroad  Company 
made  on  behalf  of  the  Board  by  Mr.  G.  M.  Tompson,  civil 
engineer.  Subsequent  purchases  of  the  stock  of  the  Wor- 
frester.  Kashua  and  Rochester  Railroad  Comnanv  bv  the  Bos- 
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the  stock  in  that  company  purchased  by  the  Boston  and 
Maine  Railroad  to  f  153.95  per  share. 

By  another  order  of  the  Board  dated  April  17,  1911,  the 
approval  of  the  Board  was  given  to  the  purchase  and  hold- 
ing by  the  Boston  and  Maine  Railroad  of  the  capital  stock, 
or  at  least  a  majority  of  the  capital  stock,  of  certain  rail- 
road corporations,  including  the  Maine  Central  Railroad 
Company,  the  Boston  and  Lowell  Railroad  Corporation  and 
the  CoiiCord  and  Montreal  Railroad. 

Of  the  50,449' Chafes  of  stock  of  the  Maine  Central  Rail- 
road Company  purchased  by  the  Boston  and  Maine  Railroad, 
50,363  shares  were  subscribed  for  at  flOO.OO  per  share,  and 
86  shares  (held  in  the  treasury  of  the  Maine  Central  Rail- 
road Company)  were  purchased  in  1911  at  f  136.00  per  share, 
making  the  average  cost  of  the  50,449  shares  of  the  Maine 
Central  Railroad  Company  $100.06  per  share.  The  market 
quotations  on  Maine  Central  Railroad  stock  in  July  and 
August,  1911,  were  from  |140.00  to  $145.00  per  share. 

The  2800  shares  of  stock  of  the  Boston  and  Lowell  Bail- 
road  Corporation  were  purchased  at  auction  at  an  average 
price  of  1220.51  per  share. 

Under  the  vote  of  the  stockholders  and  directors  of  the 
Concord  and  Montreal  Railroad  Company  authorizing  the 
issue  of  4000  shares  Class  4  stock,  the  stockholders  sub- 
scribed and  paid  for  257  shares  at  $160  per  share.  After 
the  date  when  the  right  to  subscribe  expired,  408  shares  were 
sold  and  paid  for  at  the  same  price,  making  a  total  of  663 
shares,  and  leaving  a  balance  in  the  treasury  of  3,335  shares, 
which  were  sold  at  auction  for  $160  per  share  and  purchased 
by  the  Boston  and  Maine  Railroad. 

It  thus  appears  that  the  stock  of  all  of  the  said  corpcoa- 
tions,  with  the  exception  of  the  Maine  Central  Railroad 
Company,  was  purchased  at  a  price  considerably  above  par. 
If  the  amount  of  this  purchase  price  is  to  be  provided  by  the 
issue  of  stock  of  the  Boston  and  Slaine  Railroad  at  par,  the 
result  will  be  to  increase  largely  the  aggregate  outstanding 
capital isuition  of  the  Boston  and  Maine  Railroad  system.  If 
the  various  leased  railroad  companies  attempted  to  capital- 
ize the  premium  value  of  their  own  capital  stock,  it  wonld 


be  clearly  at  variance  with  tlie  general  policy  of  the  common- 
wealth. The  fact  that  the  increased  capitalization  is  made 
through  the  medium  of  the  Boston  and  Maine  stock  does  not 
change  its  essential  character  so  far  as  the  public  is  con- 
cerned. 

It  is  to  be  borne  in  mind  also  that  this  transaction  goes 
farther  tiian  the  capitalization  of  premiums  on  the  stock, 
based  upon  the  earning  capacity  of  these  leased  lines.  What- 
ever amount  of  capital  may  have  been  put  into  these  proper- 
ties, and  whatever  their  physical  values  may  be  at  the  pres- 
ent time,  the  market  value  of  their  stock  does  not  reflect  these 
values,  or  the  present  earning  capacity  of  these  lines,  but 
is  Axed  almost  solely  on  the  basis  of  the  rentals  paid  by  the 
Boston  and  Maine  Bailroad.  The  higher  these  rentals  are 
the  higher  will  be  the  market  value  of  the  stock  of  the  leased 
lines,  no  matter  what  may  be  the  net  financial  result  of  their 
operations. 

As  the  market  price  of  the  shares  of  stock  of  these  sub- 
sidiary lines  is  not  determined  by  their  earning  capacity  or 
intrinsic  values,  it  has  been  exceedingly  difficult  for  the  Board 
b'  apply  any  satisfactory  standard  for  determining  the  proper 
ratio  of  exchange  between  the  stock  of  the  Boston  and  Maine 
Railroad  and  that  of  the  subsidiary  lines.  A  careful  physi- 
cal valuation  of  the  property  of  these  lines,  and  an  investi- 
gation of  the  aggregate  amounts  of  capital  contributed  by 
their  stockholders,  would  necessitate  a  long  and  unwarranted 
delay,  and  would  not  be  conclusive  in  regard  to  the  questions 
of  policy  involved. 

Attention  should  also  be  called  to  an  important  phase  of 
this  case.  If  an  excessive  rental  is  being  paid  by  the  Boston 
and  Maine  Railroad  for  any  of  its  leased  lines,  the  burden 
rests,  as  it  should,  upon  the  stockholders  of  the  Boston  and 
Maine  Railroad;  but  if  the  artificial  value  thus  given  to  the 
stock  of  any  such  leased  line  is  to  be  capitalized,  that  burden 
is  transferred  to  the  public.  The  rentals  heretofore  paid  to 
the  Worcester,  Nashua  and  Rochester  Railroad  Company, 
the  Boston  and  T>owell  Railroad  Corporation  and  the  Con- 
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their  stock.  If  this  pure 
issue  of  stock  of  the  Bos 
public,  in  any  cases  affec 
be  asked  to  pay  sufficle 
least  six  per  cent,  inste 
cent.,  as  heretofore,  upo: 

In  the  original  act,  cbi 
the  Boston  and  Maine  '. 
road,  franchises  and  pr 
whose  road  is  operated  b; 
ownership  of  stock,  it 
Maine  Railroad,  for  the 
chase,  might  increase  its 
ceeding  the  amount  of  th- 
tion.  In  a  later  act,  cha] 
ton  and  Maine  Railroad  ' 
ject  to  the  approval  of  th 
to  purchase  the  shares  o 
road  corporation  and,  in 
purchase,  to  issue  its  ow 
the  Board  of  Railroad  C 
to  the  provisions  of  all  gi 
disposal  of  new  shares  ol 

As  the  avowed  purpoi 
the  Boston  and  Maine  R 
Boston  and  Lowell  Railn 
of  other  lines  then  sellii 
of  the  Boston  and  Maine 
islature  to  repeal  the  lii 
authorize  the  issue  of  st 
road  in  excess  of  the  am 
tion.  The  responsibility 
should  he  carried  was,  hi 
road  Commissioners. 

Moreover,  at  the  time  ■ 
tations  for  the  stock  of  t 
about  $165.00  a  share, 
shares  of  stock  of  the  Bo 
vide  for  tlie  purchase  of 
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and  Lowell  Bailroad  Corporation.  It  is  not  clear  that  the 
legislature  anticipated  that  the  price  of  the  stock  of  the  Bos- 
ton and  Maine  Bailroad  would  fall  so  low  as  to  require  the 
issue  of  eleren  shares  of  that  stock  in  order  to  purchase  five 
shares  of  stoct  of  the  Boston  and  Lowell  Bailroad  Corpora- 
tion. 

On  the  other  hand,  the  Board  recognizes  that  the  elimina- 
tion of  fixed  charges  due  to  rentals  of  leased  lines,  and  a  more 
equal  distribution  of  dividends  among  all  the  stockholders  of 
the  Boston  and  Maine  system  is,  within  proper  limitations, 
in  the  interest  of  the  public.  The  Board  has  also  in  mind 
that  any  increase  of  capitalization  for  the  purchases  now 
under  consideration  would  he  more  than  offset  by  the  de- 
crease of  capitalization  due  to  purchases  of  the  stock  of 
other  leased  lines  heretofore  made  at  a  price  much  below  par. 
Moreover,  while  the  approval  heretofore  given  bj  the  Board 
for  the  purchase  of  the  stock  of  these  leased  lines  does  not 
imiply  that  the  entire  amount  of  the  expenditures  for  such 
purpose  are  properly  subject  to  capitalization,  the  company, 
in  the  absence  of  any  declared  policy  by  the  Board,  might 
have  been  justified  in  assuming  that  the  Board  would  author- 
ize an  issue  of  capital  stock  of  the  Boston  and  Maine  Bail- 
road sufficient  to  meet  the  expenditures  so  incurred  with  the 
approval  of  the  Board. 

As  the  result  of  careful  investigation  and  consideration 
of  all  the  important  questions  of  policy  involved  in  the  pres- 
ent tftise,  the  Board  is  prepared  to  approve  the  issue  by  the 
Boston  and  Maine  Bailroad  of  106,637  shares  of  stock  as 
prayed  for  in  the  petition.  In  so  doing,  however,  the  Board  , 
desires  it  to  be  distinctly  understood  that  this  action  is  not 
to  be  regarded  as  establishing  a  precedent  in  relation  to 
similar  purchases  of  stock  hereafter  made  and  that  the 
Board  reserves  the  right  to  take  such  action  in  relation 
thereto  as  may  seem  to  the  Board,  in  view  of  all  the  circum- 
stances of  each  case,  to  be  just  an»P  proper. 

/*  is  therefore  ordered.  That  the  approval  of  the  Board  be 
hereby  given  to  the  issue  by  the  Boston  and  Iklaine  Railroad, 
at  the  price  of  one  hundred  dollars  (|100)  per  share,  as  fixed 
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not  exceeding  one  hnndred  six  thousand  six  hundred  thirty- 
seven  (106,637)  in  number,  amounting  at  par  value  to  ten 
millon  six  hundred  sixty-three  thousand  seven  hundred  dol- 
lars (f  10,663,700),  as  an  issue  of  stock  reasonably  necessary 
and  of  the  amount  required  for  the  purpose  of  frovidiug 
means  to  be  applied  towards  the  payment  of  moni^y  bor- 
rowed for  the  purchase  of  the  capital  stock  of  the  Worcester, 
Nashua  and  Bochester  Railroad  Company,  the  Maine  Cen- 
tral Bailroad  Company,  the  Boston  and  Lowell  Bailroad  Cor- 
poration and  the  Concord  and  Montreal  Bailroad,  acquired 
under  the  provisions  of  chapter  194  of  the  Acts  of  Massachu- 
setts of  1898,  as  shown  in  the  schedule  filed  with  the  petition. 
This  order  is  made  on  the  understanding  that  it  does  not 
constitute  a  finding  as  to  the  value  of  any  railroad  properties 
which  can  in  any  way  affect  the  action  of  the  Board  in  any 
case  concerning  rates  upon  the  Boston  and  Maine  Bailroad, 
or  in  any  other  matter  that  may  arise  in  the  future  wherein 
the  value  of  the  property  of  any  of  the  railroad  companies 
named  in  this  petition  may  be  material. 
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NEW  YORK. 

Public  Service  ConutuBsion — Second  District 

In  thh  Mattbb  of  thb  Complaint  op  Locis  P.  Fuhbmann 
AS  Mayob  of  the  Citt  of  Buffalo  against  Tub 

CaTAEAOT  POWBB  and  CONDDTt  C30MPANT. 

No.  164. 

Dtcidtd  April  s,  1913. 

Rednctioti  of  Rates — Capitalisation  of  Contract— Valuation  of  Property— 

"Qoing  Concern"  Value — Depreciation — Amortiaation  witfiin 

Life  of  Pranchiae, 

The  Cataract  Power  and  Conduit  Company  sells  electric  energy  in  the  Gty 
of  Buffalo.  It  purchases  this  energy  from  The  Niagara  Falltf  Power  Com- 
pany, the  price  paid  being  $16  each  electric  horsepower  delivered  at  the 
northerly  line  of  the  Ci^.  The  mayor  of  the  City  made  complaint  that  the 
prices  charged  by  said  company  were  unjnst  and  unreasonable.  After  answer 
and  hearing,  the  prices  charged,  with  the  exception  of  that  for  energy  sold 
to  the  International  Railway  Company,  are  reduced  28  per  cent,  without 
change  in  form  of  the  sliding  scales  nsed  by  the  company  in  its  schedules. 

The  opinion  contains  discussion  of  the  following  subjects: 

(a)  Has  the  contract  of  the  respondent  with  The  Niagara  Falls  Power 
Company  for  the  purchase  of  electric  energy  at  $16  per  horsepower,  a 
'   property  or  capitalizable  value  upon  which  it  is  entitled  to  a  return? 

(6)  Fair  value  of  property  used  in  the  public  service:  what  it  is  and 
how  arrived  at 

ic)  "Going  concern"  value:  whether  it  is  a  property  right  entitled  to 
such  a  return. 

(d)     Depreciation. 

(*)  Amortization  of  the  depreciable  property  of  the  company,  its  fran- 
chise termmating  in  twenty  years. 

Appbabancbb: 

Clark  H.  Hammond,  Corporation  Counsel,  Harry  D. 
Sanders,  ABsistant  City  Attorney,  for  complainant 

Kenefick,  Cooke,  Mitchell  &  Bass,  for  respondent 

OPINION. 
Stbtenb,  Chairman: 

The  Cataract  Power  and  Conduit  Company  was  incor- 
porated the  18th  day  of  June,  1896,  pursuant  to  the  pro- 
iriainna  of  t.hff  Trfljisnortation   CoTOorations  Law.     ShortlT 
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City  of  Buflfalo  for  the  dietribution  of  electric  energy,  chiefly 
for  power  pnrposes  and  incidentally  and  to  a  Bmall  extent 
for  lighting  purposes.  It  has  been  engaged  in  that  buBlnesB 
from  about  1897  down  to  the  present  time.  The  City  of 
Buffalo  through  its  mayor  makes  complaint  that  the  rates 
charged  by  this  company  for  electric  energy  are  anreason- 
able  and  unjust  and  asks  that  such  rates  be  fixed  at  a  rea- 
sonable and  just  amount.  The  company  denies  that  its 
present  rates  are  unreasonable  or  unjust.  Upon  the  issues 
joined  by  the  complaint  and  answer,  hearings  have  been  had 
and  evidence  has  been  submitted  by  both  parties,  and  the 
case  has  been  submitted  upon  voluminous  briefs. 

The  Importance  of  the  controversy  and  its  magnitude 
demand  a  careful  study  of  the  history  of  the  company  and  its 
operations.  No  proper  disposition  of  the  case  can  be 
made  without  a  full  understanding  of  the  manner  in  which 
the  company  was  organized  and  its  subsequent  financial 
operations. 

On  the  2nd  day  of  December,  1895,  the  common  council 
of  the  City  of  Buffalo  adopted  an  ordinance  which  was 
approved  by  the  mayor  on  the  16th  day  of  December,  In  and 
by  which  there  was  granted  to  The  Niagara  Falls  Power 
Company  the  right  to  erect  poles,  string  wires  and  cables, 
and  to  lay  conduits  in  the  streets  of  the  City  of  Buflfalo  for 
the  purpose  of  transmitting  electricity.  This  grant  was 
accepted  by  The  Niagara  Falls  Power  Company  on  the  14th 
day  of  January,  1896,  and  on  the  same  day  a  written  accept- 
ance was  filed  with  the  city  clerk  of  the  City  of  Buffalo,  and 
thereupon  the  said  franchise  became  effective.  On  the  1st 
day  of  July,  1896,  The  Niagara  Falls  "Power  Company 
assigned  the  said  grant  to  The  Cataract  Power  and  Conduit 
Company. 

On  the  1st  day  of  June,  1896,  The  Niagara  Falls  Power 
Company  entered  into  an  agreement  with  Franklin  D.  "Locke 
in  and  by  which  it  agreed  to  deliver  to  the  said  Locke  a 
stipulated  amount  of  electric  horsepower  at  a  price  najmed 
in  the  agreement,  the  delivery  of  such  electric  horsepower 
to  be  made  at  the  northerly  line  of  the  Ci^  of  Buffalo.  At 
a  meeting  of  the  board  of  directors  of  The  Cataract  Power 
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aad  Conduit  Company  beld  on  the  Ist  day  of  July,  1896, 
the  company  accepted  from  said  Locke  an  assignment  of  the 
said  agreement  with  The  Niagara  Falls  Power  Company, 
and  also  an  assignment  from  said  The  Niagara  Falls  Power 
Company  of  its  license  to  occupy  state  canal  lands  for  a 
transmission  line  within  the  Cit^  of  Buffalo.  In  considera- 
tion of  the  assignment  by  The  Niagara  Falls  Power  Com- 
pany of  the  franchise  from  the  City  of  Buffalo  and  the 
license  from  the  State,  and  of  the  assignment  by  Locke  of  the 
contract  with  The  Niagara  Falls  Power  Company,  The 
Cataract  Power  and  Conduit  Company  issued  to  them  the 
fall  authorized  amount  of  its  capital  stock,  namely  20,000 
shares  of  the  par  value  of  |2,000,000.  Of  this  amount 
there  were  issued  to  The  Niagara  Falls  Power  Company 
10,050  shares  of  the  par  value  of  |1,005,000,  and  to  Locke 
9,950  shares  of  the  par  value  of  {995,000.  In  this  trans- 
action Locke  appears  to  have  been  acting  for  individuals 
other  than  himself,  and  accordingly  the  stock  was  aot  issued 
directly  to  him  bat  to  persons  apparently  for  whom  be  was 
the  representative.  It  is  unnecessary  at  this  time  to  go  into 
the  transaction  in  further  detail.  The  point  to  the  whole 
matter  is,  that  noue  of  the  stock  of  the  Cataract  company 
was  issued  for  cash  and  that  the  sole  consideration  for  its 
issue  was  as  above  stated. 

Upon  the  hearings,  both  the  oral  and  the  documentary 
evidence  of  the  City  and  the  respondent  were  chiefly 
directed  to  the  question  of  the  reproduction  cost  new  of  the 
physical  property  of  the  company.  The  respondent  gave 
some  evidence  tending  to  show  the  commercial  value,  as  it 
terms  it,  of  its  property.  It  was,  of  course,  impossible  for 
the  City  to  give  any  direct  evidence  as  to  the  actual  cost  of 
the  property,  or  in  other  words  the  cash  investment  made 
by  the  company  in  its  plant  After  the  case  had  proceeded 
to  such  a  point  that  it  was  clear  the  respondent  did  not 
intend  to  pursue  the  inquiry  in  that  direction,  the  Commis- 
sion on  its  own  motion  ordered  an  investigation  to  be  made 
by  its  examiners  into  such  actual  cost  as  shown  npon  the 
books  of  the  company.  An  exhaustive  examination  was 
made  of  the  books  and  vouchers  of  the  company  during  the 
period  of  its  existence.     A  voluminous  report  was  made.. 


to  both  the  City  and  the  respondent ;  and  after  some  period 
was  alloved  for  examination  of  the  Bame,  the  report  was 
introduced  in  evidence  as  a  part  of  the  record  in  the  case. 
The  City  haa  chosen  to  make  no  comments  thereon.  The 
respondent  has  made  such  comments  thereon  as  it  deemed 
proper. 

Substantially,  there  is  no  criticism  upon  the  examiner'n 
report  as  to  the  cash  investment  in  the  physical  property  of 
the  company  except  npon  one  point  which  will  be  discusaed 
later. 
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The  following  is  a  summary  of  the  flxed  capital  owned  by 
the  respondent  and  in  service  December  31,  1911,  as  shown 
in  the  examiner's  report: 

ACOOUMTft  AlMUKTa 

Real  etutt  '. $S4^1.45 

General   stnicturei    6fi30JS 

Buildings    I27fl26£2 

Sub-station  buildings  1,490.84 

.  Station  equipment  487,076.98 

Sub-sUtion  equipment  14(^630.43 

Transmission  line  46^592.24 

Cable    448,848.53 

Transmission  system   58^897.09 

Distribution  system,  other  nndergiound. 17,076.15 

Conduit   12(tS73.38 

Canadian  conduit Z^dbM 

Uanholei 26,80956 

Underground  conduit  2iS9AA& 

Overhead  construction  65,535itl 

Electric  services  -. 8,131.23 

Distribution  system,  overhead 45,418^ 

Poles  utd  &xtnre* :...  13,92371 

TransmisNon  tower  21,019.13 

Niagara  River  span 16^.60 

Transformers    5,409.44 

line  transformers  and  devices 13,464.69 

Meters   29,266.93 

Electric  meters  1^51.06 

Electric  meter  installation 1,177.09 

Electric  instruments 619.18 

Electric  tools  and  implements 660,62 

Electrical  laboratory  equipment 1^92.97 

Office  furniture  and  fixtures 629.22 

General   equipment    13,360.14 

General  construction   20,762.83 

Preliminary  expenses  28,810.25 

Dcncn  DUBiMG  coMSTRUcnoH : 

Balance  June  30,  1899 93^411.95 

Expenses  applicable  to  period  of  con- 
ttntctton,  chained  to  profit  and  loss  in 
•obsequent  period. 

1898    J72J5 

1899  5,555.89        5,62&64  42X0.59 

ToKAL   11,905,916.76 


Id  connectioD  with  the  foregoing  80111111017,  it  ia  proper 
to  obwrve  that  the  ezamlQer'a  report  gives  full  detail  of 
quantities  and  prices  used  in  reaching  the  foregoing  sum- 
maries of  the  aeveral  ledger  accounts,  the  property  on  hand 
being  taken  to  be  that  enumerated  in  the  inventory  intro- 
duced in  evidence  by  the  respondent. 

It  is  important  to  observe  at  what  amount  the  fixed  capital 
of  the  company  is  carried  upon  its  books.  In  its  annual 
report  to  this  Commission  for  the  year  ended  December  31, 
1911,  following  the  classification  required  by  the  Uniform 
System  of  Accounts  for  Electrical  Corporations  prescribed 
by  this  Commission,  the  company  states  that  its  fixed  capital 
on  the  3l8t  day  of  December,  1908,  was  13,416,251.93; 
and  that  the  fixed  capital  installed  by  it  since  December  31, 
1908,  down  to  December  31,  1911,  amounts  to  f360,599.8S; 
thus  making  a  total  fixed  capital  of  f3,776,851.81. 

Its  analysis  of  its  fixed  capital  December  31,  1908,  giveii 
in  the  same  report,  is  as  follows : 

Keal    estate    $54,601.45 

Buildings  120.54173 

Station  equipment  AS9^36 

Cable    448^53 

Conduit 13S.04725 

Manholes    26,809» 

Transmission  line  4459224 

Transmission  tower   21,019.15 

Niagara  River  crossing 16,927.60 

Overhead   construction    72.28&45 

Canadian  conduit  2.76654 

Transformers  on   line 6,390il' 

Meters   ^1,92856 

Electrical   instruments    619.18 

Office  furniture  and  fixtures  62S22 

General   construction    16,21021 

Preliminary   expenses    28310-^ 

$1,522^693 
Less,  to  equalize   the  investment   of   Amortization   account  of 
January   1,   1909,  with   the  Accrued   Amortiiation  of  Capital 
at  that  date  106^0251)0 

11,416,251513 
Contracts,   licenses,  etc 2fl»,OO000 

$3,416,25153 


It  will  be  seen  from  the  foregoing  that  on  the  Slst  day  of 
December,  1908,  its  books  showed  the  actual  cost  of  its  flxed 
capital  to  be  the  sum  of  $1,522,276.93,  and  that  the  sum  of 
fl06,025  deducted  therefrom  was  merely  an  accounting 
entry  designed  to  transfer  a  part  of  the  fixed  capital  to  the 
account  Accrued  Amortization  of  Capital.  It  will  be  further 
noted  that  the  sum  of  $2,000,000,  which  is  the  amount  of  its 
capital  stock,  is  frankly  set  forth  as  the  cost  of  "Contracts, 
licenses,  etc.,"  referring  thereby  clearly  and  unmistakably  to 
the  consideration  hereinbefore  detailed  for  the  issue  of  the 
capital  stock. 

By  restoring  the  sum  of  |106,025  to  Fixed  Capital 
account,  it  will  be  seen  that  the  company  was,  December  31, 
1911  (the  point  agreed  upon  in  this  case  from  which  all 
matters  should  date),  carrying  its  fixed  capital  on  its  books 
at  a  cost  of  (1,882,876.81,  while  the  examiner  reports  the 
total  of  such  actual  cost  as  (1,905,916.76,  an  excess  in  the 
amount  reported  by  the  examiner  over  that  appearing  upon 
the  company's  books  of  (23,039.95.  This  difference  arises 
from  the  fact  that  the  examiner  deducted  from  the  accounts 
of  the  company  as  improper  charges  to  fixed  capital  the  sum 
of  (19,000.64,  and  added  thereto  the  sum  of  (12,040.59, 
being  practically  the  amount  of  deficit  during  construction 
which  had  occurred  up  to  the  30th  day  of  June,  1899. 
Whether  or  not  this  deduction  and  addition  made  by  the 
examiner  were  warranted  is  a  matter  of  but  very  little  con- 
sequence, since  the  discrepancy  in  the  totals  shown  by  the 
books  of  the  company  and  the  report  of  the  examiner  is  too 
small  to  affect  in  any  substantial  way  the  decision  of  this 
case. 

It  may  be  fairly  assumed  that  the  cost  of  the  physical 
property  of  the  company  was,  exclusive  of  matters  to  be 
hereinafter  discussed,  the  sum  reported  by  the  examiner, 
namely  (1,905,916.76. 

This  fixed  capital  does  not  represent  the  entire  tangible 
property  used  by  the  respondent  in  the  public  service.  It 
appears  nndispntedly  in  the  evidence,  that  on  December  31, 
1911,  it  had  in  process  certain  construction  not  yet  com- 
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and  theae  book  orders  la  process,  as  thej  may  be  termed, 
are  a  part  of  tbe  property  of  respondent  in  the  service  of 
the  public  npon  which  it  ia  entitled  to  a  return.  On  the 
same  day  it  also  had  on  hand  materials  and  supplies  of  an 
appraised  valae  of  f40,180.08.  These  are  also  a  part  of 
its  proper^  to  be  considered  in  this  case.  In  addition  to 
the  foregoing,  it  has  a  certain  amount  of  working  capital 
upon  which  it  should  be  allowed  a  r^tom,  the  amount  of 
which  however  is  in  dispute  and  will  require  further 
discussion. 

The  sum  of  the  forgoing  matters,  exclusive  of  working 
capital,  is  as  follows : 

Cost  of  fixed  capital ^fiOSfil6J6 

B<>i^  orders  in  proccM 106kl8Ii8 

*  Materials  and  suppUe* MKUOSA 

Total   IftOS^ZTSJZ 

In  order  to  ascertain  precisely  what  mattera  are  in  con- 
troverify  in  this  case,  it  is  next  proper  to  state  the  claim 
made  by  the  company  as  to  the  value  of  its  property  used  in 
the  public  service  upon  which  it  is  entitled  to  a  return.  It 
fixes  this  amount  in  several  ways.  So  far  as  the  tangiUe 
property  is  concerned,  it  calls  attention  to  three  results,  as 
they  may  be  termed,  from  which  such  value  uu^  be 
determined:  namely,  the  commercial  value  to  be  determined 
by  the  market  value  of  its  stock  and  bonds;  tiie  net  earnings 
value  arrived  at  by  capitalising  its  net  earnings  for  a  ^ven 
year;  and  its  reproduction  value  new,  plus  going  concmi 
value  and  the  claimed  valne  of  its  contract  for  the  supply  of 
energy  with  The  Niagara  Fails  Power  Company. 

Confining  our  attention  to  the  reproduction  valae  theory, 
we  find  it  is  claimed  to  be  as  follows : 

Cost  of  reproducing  physical  property  new $3^5(KO0B 

Value  of  contract  with  The  Niagaca  Falls  Power  Co. iffxifXa 

Going  vahie  -. SOCMUO 

Othn  items  IS^IOS 

ToUL  Valct ftSBC^ 
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It  is  difficult  to  reproduce  in  detail  the  claim  made  by 
tlie  City  as  to  tie  value  of  respondent's  property  in  service, 
nor  indeed  m  it  essential  so  to  do  at  this  time.  As  we 
understand  it,  such  amount  is  BomethiDg  under  f2,000,000. 

Without  going  into  further  detail,  it  will  be  seen  that 
there  is  practically  a  difference  of  f4,000,000  involved  in 
the  controversy  as  to  the  value  of  the  property  in  service, 
and  this  with  no  substantial  dispute  as  to  what  the  property 
is.  Before  entering  into  an  inqnii^  as  to  what  constitutes 
such  a  tremendous  difference  in  estimates  of  value,  atten- 
tion should  be  called  to  the  general  financial  condition  of  the 
company.  The  following  is  its  condensed  balance  sheet  as 
of  December  31,  1911,  taken  from  its  annual  report  to  this 
Commission  for  that  year : 

ASSETS  SIDE: 

FUed  capital  December  31,  190B $3,416^1^ 

Fixed  capital  installed  since  December  31;  1908....     3^0,599.88     . 

$3776,851.81 

Current  asMti: 

Cash  %  355,543J1 

Accounts  receivable  system  corporations 91 J4  ' 

Other  accounts  receivable 219,508.96 

Interest  and  dividends  receivable 2,00525 

577,14^86 

Materials  and  supplies $40,180.08 

Hiscellaneous  investments: 

Free  investmenU    $840J)0 

Other  investments  210fl00.00 

2lft840X» 

Miscellaneous  temporary  debits: 

Special  deposiU  164,875.00 

Prepayments   7,025.12 

Other  suspense  (work  in  process) 109,346.89 

181,247.01 

Total   H786^.76 
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Stock    $2flOO,OOC.OO 

Funded  debt,  mortgage  bonds 1^,000.00 

Unfunded  debt: 

Taxei  accrued  $42,020.06 

Interest  accrued  on  funded  debt 34,875.00 

Dividends   declared 30,000.00 

Consumers'   deposits   650.00 

Owing  system  corporations 8,333.33 

Accounts  payable  52,760.54 

168,63855 

Reserves : 

Accrued  amortization  of  capital 486,499.16 

Corporate  surplus   7^,129.65 

Total    $4,786^76 

The  examiner  in  his  report  rearranges  ihia  balance  sheet 
to  a  material  extent,  bat  it  is  not  necessary  to  insert  tlie 
rearranged  balance  aheet  at  this  point.  Later  on  it  may 
become  essential  to  an  understanding  of  some  of  the  qnes- 
tions  iBTolved. 

The  material  points  to  which  attention  should  be  called 
as  shown  by  the  foregoing  balance  sheet  are  as  follows: 

First,  the  funded  indebtedness  is  shown  to  be  |1,384,000, 
being  the  amount  of  its  bonds  outstanding.  The  report  of 
the  company  to  the  Commission  states  that  the  cash  actually 
realized  for  these  bonds  was  |1,376,150,  showing  that  they 

wArp    rlinTiruapd    nt   at   almnttt    nar       Thnn   ipp    finil    that    thtt 
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tract.  It  ifi  nnneceasary  to  set  forth  all  the  details  of  an; 
of  these  contracta.  It  will  be  snfficient  to  accept  for  the 
pnrposea  of  the  discussion  the  statement  made  by  respondent 
in  its  own  words,  contained  in  the  brief  of  ifaa  counsel : 

Under  tbese  contracts,  therefore,  The  Niagara  Fallt  Power  Company  is 
required  to  furnish  to  the  Cataract  company  at  its  stations  in  Buffalo  for 
over  a  thousand  years  at  least  37,500  horsepower  at  the  rate  of  $16  per 
horsepower  per  annuoL 

It  will  be  best  to  state  the  contention  of  the  company 
regarding  the  value  of  this  contract  tuid  its  supplements  in 
its  own  words,  contained  in  the  brief  of  its  counsel : 

The  only  questions  fairly  to  be  considered  are:  (a)  Has  the  contract  any 
value?  (b)  If  so,  what  is  the  proper  method  of  arriviofc  at  its  value?  and 
(e)  should  that  value  or  any  part  thereof  be  included  in  the  fair  value  of 
the  entire  property  of  the  company  as  a  basis  for  rate  making  purposes? 

With  the  evidence  undisputed  in  the  record  that  there  is  a  demand  on 
the  part  of  the  consumers  at  Niagara  Falls  for  power  at  $20  per  horsepower 
per  annum;  that  the  cost  of  transmitting  power  to  the  Buffalo  city  line  is 
approximately  $4  per  horsepower  per  annum,  making  a  total  cost  here 
of  $24  per  horsepower  per  armum,  assuming  that  there  were  any  Falls 
power  available,  which  is  not  the  fact;  with  the  undisputed  testimony  in 
the  record  that  the  cost  of  generating  electric  power  in  Buffalo  with  the 
most  modem  steam  plant  would  range  from  $25  to  $28  per  horsepower 
per  annum,  can  it  reasonably  be  questioned  that  this  contract,  requiring  the 
delivery  of  37,500  horsepower  at  the  city  line  every  year  during  the  term 
of  the  Cataract's  franchise  (nineteen  years  yet  to  rtm)  and  beyond  for 
upward  of  a  thousand  years  at  the  rate  of  $16  per  horsepower  has  a  value? 
Clearly  not    How  then  should  such  value  be  arrived  at? 

Assuming  the  matfat  T>ln«  of  hydro-electric  power  at  the  Falls  at  $20 
per  horsepower  per  annum,  and  assuming  $4  per  horsepower  per  annum 
as  the  cost  of  transmission  to  the  Buffalo  city  line,  we  have  $24  per  horse- 
power per  annum  ai  the  market  value  of  Falls  power  at  the  Buffalo  city 
line,  assuming  there  were  any  available. 

Applying  the  other  test  as  to  the  cost  of  generating  electric  power  by 
a  modem  steam  plant  in  Buffalo,  we  have  $2S  to  $28  per  horsepower  as 
the  lowest  estimate  for  the  cost  of  steam  generation.  It  is  apparent,  there- 
fore, that  the  only  logical  way  of  arriving  at  the  value  of  this  contract 
is  by  taking  the  difference  between  the  cost  of  power  under  the  contract  and 
the  cost  of  power  generated  here  by  steam.  The  difference  is  $9  per  horse- 
power per  annum.  Multiply  this  by  the  37,500  horsepower  which  the  power 
company  is  required  to  deliver  us,  and  we  get  the  annual  saving  of  $337,500 
per  annum.    This  sum  capitalized  at  8  per  cent,  would  be  over  $4,000,000. 

An  analysis  of  the  foregoing  excerpt  from  the  respondent's 
brief  shows  that  the  facts  upon  which  the  company  relies  to 


tbe  extent  of  f 2,000,000  and  npward  are  as  followB : 

1.  That  Diider  the  terms  of  the  Locke  contract  it  haa  a 
right  to  have  The  Niagara  Falls  Power  Company  deliver 
to  it  in  practical  perpetuity  at  the  city  line  of  Buffalo  each 
year  not  less  than  37,500  electric  horsepower. 

2.  That  it  is  required  to  pay  for  each  horsepower 
delivered  to  it  as  aforesaid  only  the  snm  of  ?16  per  annum. 

3.  That  there  is  no  other  hydro-electric  power  available  to 
be  delivered  in  Buffalo  at  the  present  time  and  no  prospect 
that  there  will  be  any  other  in  the  future;  that  by  reason 
of  this  fact  it  has  a  practical  monopoly  of  hydro-electric 
power  in  that  city. 

4.  That  the  minimttm  cost  of  steam  generated  electric 
power  in  Buffalo  at  the  switchboard  is  f25  per  horsepower 
per  annnm. 

5.  That  the  company  can  sell  this  power  at  f25  in  com- 
petition with  steam  generated  power,  and  hence  in  so  selling 
it  there  is  a  clear  profit  of  |9  per  horsepower. 

6.  That  this  profit  of  J9  per  horsepower  computed  npon 
the  total  amonnt  to  which  it  is  entitled,  37,500  horsepower, 
gives  an  annual  profit  of  |337,500. 

7.  That  1337,500  aannal  profit  capitalized  at  8  per  cent 
amonnts  to  (4,218,750. 

It  is  clear  from  the  foregoing  analysis  that  the  alleged 
valne  of  the  contract  depends  upon  whether  the  company 
has  a  vested  right  to  sell  its  electric  energy  at  switchboard 
cost  of  steam  generated  electric  energy  plus  the  cost  of 
distribution,  with  proper  returns  npon  the  capital  invested 
in  such  distribution.  If  the  company  has  such  a  vested 
right,  there  is  no  escape  from  the  argument  presented  by  it 
If  it  has  not  such  a  vested  right,  the  argument  falls  at  once. 

If  this  Commission  has  the  right  to  reduce  the  selling 
price  to  be  chained  by  the  company  below  the  assumed  cost 
of  steam  developed  electric  energy,  to  the  extent  that  it  so 
reduces  such  price,  it  deprives  the  contract  of  its  all^wd 
value.     If  it  should  reduce  the  price  so  as  to  cut  the  profit 
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paid  b;  the  company  for  energy  as  an  operating  expense 
merely,  in  snch  case  the  contract  would  lose  all  its  alleged 
value. 

Stating  the  matter  in  another  way,  the  value  of  the  con- 
tract depends  upon  the  price  which  the  company  is  entitled 
to  receive  for  the  energy  which  it  produces.  If  it  is  entitled 
as  a  matter  of  absolute  right  to  receive  f2o  per  horsepower 
for  that  energy,  then  it  is  entitled  to  a  clear  profit  of  {9 
per  horsepower,  and  the  contract  is  a  property  right  of 
great  value.  If,  on  the  other  hand,  the  company  is  not 
entitled  as  a  matter  of  legal  right  to  charge  |25  per  horse- 
■  power  for  this  energy,  but  can  be  required  to  sell  it  at  a  less 
anm,  the  supposed  value  of  the  contract  disappears  propor- 
tionately as  the  price  is  reduced. 

It  is  clear  that  the  selling  price  fixes  the  value  of  the 
contract.  If  the  selling  price  were  f30  per  horsepower,  the 
contract,  upon  the  line  of  reasoning  adopted  by  the  company, 
would  be  of  much  greater  value  than  {4,000,000.  If  the 
selling  price  is  fl6  per  horsepower,  then  the  contract  has 
no  particular  value  except  as  it  insures  to  the  company  a 
supply  of  energy  at  all  times. 

The  whole  matter,  therefore,  depends  upon  the  question 
whether  the  company  has  a  vested  right  to  sell  its  electric 
energy  at  the  cost  of  steam  generated  energy  at  the  switch- 
board. If  it  has  snch  a  right,  obviously  the  Commission 
can  not  interfere  with  it.  The  company  has  offered  no 
argfnmeut  whatsoever  in  support  of  this  proposition.  It  has 
naerely  assumed  such  a  right  without  even  stating  it  in  words. 

By  reducing  the  value  of  this  contract  for  the  purposes 
of  this  case  to  $2,000,000,  it  has  wholly  surrendered  the 
contention  that  the  Commission  can  not  reduce  the  price,  or 
in  other  words,  interfere  with  the  return  upon  the  claimed 
property  value  of  the  contract. 

It  is  a  conceded  fact  that  Niagara  generated  power  is 
cheaper  than  steam  generated  power.    There  is  a  great  sav- 

Intr-  and  thf*  nnrafion  ir.  who  ffets  the  henpfit  from  thf>  nav- 
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My  conclusion  is  that  it  is  fair  to  all  parties  to  divide  the  advantages  of 
hydraulic  generated  electric  power  between  the  public  and  the  people  whose 
enterprise  makes  the  utility  of  the  hydraulic  power  by  this  process. 

This  conclusion  seems  to  be  concurred  in  by  the  respon- 
dent; and  therefore,  instead  of  insisting  upon  a  return  upon 
the  sum  of  $4,000,000  and  upward,  which  is  logicallj,  upon 
its  contention,  the  value  of  the  contract,  it  contents  itself 
with  placing  the  value  of  the  contract,  at  |2,000,000.  When 
it  concedes  that  there  should  be  any  reduction  in  the  selling 
price  because  it  is  fair  and  reasonable,  it  yields  the  point 
that  it  lias  a  vested  right  to  the  entire  difference  in  cost.  It 
concedes  that  what  is  fair  and  reasonable  is  the  principle 
by  which  the  soiling  price  must  be  determined,  and  not 
because  it  has  any  property  right  to  the  difference.  It  con- 
cedes that  under  all  of  the  circumstances  of  the  case,  it  is 
fair  and  reasonable  that  the  saving,  as  it  terms  it,  should 
be  divided  between  the  public  and  itself.  This  opens  the 
question  at  once,  what  tribunal  ia  to  determine  what  is  fair 
and  reasonable?  Is.  the  company  itself  to  determine  it,  or 
is  it  the  Commission?  If  the  Commission  says  that  the  fair 
and  reasonable  proposition  is  that  the  profit  should  be 
divided  between  the  public  and  the  company,  then  the  com- 
pany has  succeeded  in  its  contention:  but  not  upon  tlie 
ground  of  a  vested  property  right.  If  the  Commission  says 
that  the  public  should  be  entitled  to  the  entire  difference,  op 
that  the  public  should  be  entitled  to  three-fourths  of  the 
so-called  saving  and  the  company  to  one-fourth,  the  property 
value  of  the  contract  disappears  in  whole  or  in  part,  and 
the  Commission  has  not  confiscated  any  properly  but  has 
merely  determined  what  is  fair  and  reasonable  under  all 
of  the  circumstances  of  the  case.  This  line  of  reasoning 
leads  directly  to  the  conclusion  that  the  valne  of  the  con- 
tract is  dependent  upon  the  determination  of  the  Commis- 
sion, and  not  that  the  value  of  the  contract  is  independent 
of  the  determination  of  the  Commission  and  superior  to  it. 

The  position  of  the  company  also  is  not  defensible,  for  the 
reason  that  it  does  not  go  back  to  the  generating  plant 
namely  that  of  The  Niagara  Falls  Power  Company  at  the 
Falls.  Let  it  be  assumed  that  The  Niagara  Falls  Power 
"Company  can  produce  electric  energy  at  its  busbars  at  a 
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cost  of  f7  per  horsepower,  and  that  the  cost  of  electric 
energy  developed  by  steam  at  the  same  point  would  be  ?25 
per  horsepower.  Upon  such  assumption,  there  is  a  clear 
profit  upon  the  37,500  horsepower  secured  in  the  contract 
of  (18  per  horsepower,  or  $675,000  per  annum.  If  this 
profit  or  saving  is  to  be  divided  with  the  public,  then  the 
public  is  entitled  to  get  the  electric  energy  at  the  busbars 
at  $16  per  horsepower,  and  the  profit  to  the  company  from 
the  use  of  the  water  power  is  $9.  The  respondent,  however, 
is  willing  to  divide  with  the  public  only  the  difference 
between  $16  and  $25,  namely  $9 ;  so  that  in  effect  the  public 
gets  only  one-fourth  of  the  saving  effected  by  the  use  of  water 
instead  of  one-half.  Its  equity  in  one-half  of  the  saving  is 
cut  down  to  one-fourth  by  the  device  of  a"  subsidiary 
company. 

This  reduction  in  the  share  accruing  to  the  public,  or  aa  it 
may  be  termed,  in  the  saving,  may  be  carried  still  farther. 
If  the  Cataract  company  is  entitle*}  to  a  profit  of  $1.50  upon 
the  energy  which  it  sells,  it  is  entitled  to  that  profit  upon 
all  energy  sold  to  the  Buffalo  General  Electric  Company. 
The  Buffalo  General  Electric  Company,  in  its  purchase  from 
the  Cataract  company,  gets  a  right  upon  the  theory  of 
respondent  to  some  of  the  advantages  of  the  water  power, 
and  it  is  as  much  entitled  to  one-half  of  the  profits  as  the 
Cataract  company;  hence  it  would  be  entitled  to  take  out 
$2.25  per  horsepower  for  its  advantage,  and  the  public  would 
then  get  only  $2.25  for  its  share,  or  one-eighth  of  the  saving. 
Upon  the  assumption  of  division  of  the  saving,  if  the  public 
deals  directly  with  The  Niagara  Falls  Power  Company  it  is 
entitled  to  get  the  energy  at  $16  per  horsepower,  just  what 
the  Cataract  company  pays.  By  the  intervention  of  the 
Cataract  company  it  is  required  to  pay  $20.50,  and  by  the 
farther  intervention  of  the  Buffalo  General  Electric  it  is 
required  to  pay  $22.75. 

Such  results  as  these  will  never  satisfy  the  elementary 
sense  of  right  and  justice  in  the  mind  of  any  man  with 
regard' to  the  use  of  Niagara  generated  electric  energy.  No 
generating  company  using  the  waters  of  Niagara  Blver  owns 
those  waters  or  has  any  right  or  title  to  them  whatsoever. 


aj  cue  permisBion  oi  uie  reaerai  tjOTerameni;  ana  oi  mt: 
State  of  New  York,  the  generating  companies  operating  at 
the  Palls  are  given  tlie  free  use  of  those  waters  in  the  pro- 
duction of  electric  energy.  To  say  that  by  having  been  given 
the  free  use  of  those  water-  *"-  **■"*  — —^^  j-i.™  -.—.  ™=f»j 
with  an  unassailable  right 
energy  developed  as  thej 
steam  plant,  ia  a  propoeitii 
rather  than  to  be  refuted 
companies  are  entitled,  in 
of  the  case,  t»  a  liberal 
invested  in  developing  the 
the  i»eople  exploiting  the 
and  even  very  large,  profit 
and  Uie  risk  to  which  t 
It  may  be  that  the  public 
for  the  work  which  thej 
interest ;  but  to  say  that  th 
from  the  use  of  these  wate 
served  with  electric  energ 
no  advantage  and  is  ent 
proximity  to  those  Falls,  i 
appeal  to  the  best  jndgme 
We  may,  therefore,  diSE 
the  claim  of  the  company  1 
Falls  Power  Company  hag 
it  is  entitled  as  a  matter 
than  6  per  cent,  per  annun 
it  is  entitled  to,  if  any, 
generated  electric  energy, 
another  connection. 

Eepeoduction  Cos 

The  great  hulk  of  the  ev 
part  of  the  City  and  th* 
establish  the  cost  of  reproc 
company.  The  following  t 
submitted  by  both  parties  : 
new  of  the  entire  tangible 
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It  will  be  noted  that  the  total  coat  of  labor  and  materials 
entering  into  the  fixed  capital  as  claimed  by  the  company  ia 
$2,117,763;  and  as  claimed  by  the  City,  |1,780,427.  The 
diSerence  between  the  two  is  $337,336,  an  excess  of  the 
company's  claim  orer  that  of  the  City  of  19  per  cent 

It  will  be  farther  noted  that  the  company  adds  to  its  labor 
and  materials  costs  various  overhead  percentages  amounting 
to  $1,063,753.  It  is  nnderstood  that  while  the  City  admits 
that  certain  overhead  charges  in  the  way  of  engineering, 
superintendence,  interest  daring  construction,  and  the  like 
must  be  reckoned  with  in  the  cost  of  reproduction  new,  it 
claims  that  it  has  made  due  allowance  for  the  same  in  the 
labor  and  materials  costs,  and  that  therefore  such  costs  as 
set  forth  in  the  table  represent  fair  reproduction  cost  new 
of  the  property. 

The  final  totals  of  the  reproduction  cost  new  obthe  tangible 
property  of  the  company  are  $3,504,008 ;  of  the  City,  $1,985,- 
877:  a  difference  of  $1,518,131;  an  excess  of  the  company's 
estimate  over  that  of  the  City  of  76  per  cent. 

The  following  table  is  an  analysis  of  the  claim  of  the 
company  concerning  the  reproduction  cost  of  that  portion  of 
its  property  represented  by  fixed  capital.  This  table  shows  the 
labor  and  materials  costs  of  the  various  items,  the  percentages 
which  should  be  added  to  the  various  costs,  and  the  sum  of 
all  the  labor  and  materials  costs  and  percentages.  It  will  be 
observed  that  the  total  reproduction  cost  new  of  the  fixed 
capital  as  claimed  by  the  company  is  $3,156,332. 
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It  will  be  instructive  to  compare  in  the  flrat  instance  the 
estimates  of  the  company  as  shown  by  the  foregoing  table 
with  its  books.  An  examination  of  the  company's  book» 
disclosed,  as  hereinbefore  shown,  that  the  total  cost  of  the 
fixed  capital  of  the  company  as  carried  upon  the  books  waa 
{1,882,876.  As  claimed  by  its  principal  witne^  upon  the 
hearing,  the  cost  of  reproducing  the  property  new  was 
¥3,156,332,  a  difference  of  |1,273,456,  and  an  increase  of 
67  per  cent  over  the  amount  carried  upon  the  books. 

It  was  suggested  by  the  company  that  many  of  the 
expenses  properly  chargeable  to  fixed  capital  which  were  in- 
curred in  the  construction  of  its  plant  might  have  been  in 
the  process  of  bookkeeping  actually  charged  to  operating  ex- 
penses, and  therefore  that  the  books  did  not  correctly  reflect 
the  actual  cost  of  the  property.  "So  effort  was  made  by  the 
Commission's  examiner  to  ascertain  whether  this  su^estioD 
was  correct  or  otherwise.  The  company  was  advised  that  if 
the  suggestion  merited  investigation,  such  investigation  wast 
devolve  upon  the  company.  It  assumed  that  burden,  and 
it  is  understood  that  fOr  a  considerable  length  of  time  it 
had  an  accountant  upon  the  vouchers  of  the  company  for 
the  purpose  of  ascertaining  the  fact.  The  examiner's  report 
was  submitted  to  the  company  for  criticism  and  correction, 
and  the  firm  of  engineers  upon  which  it  relied  as  to  the  re- 
production cost  new  of  the  property  has  furnished  a  state- 
ment showing  the  results  of  the  examination  as  to  whether 
any  proper  capital  costs  were  included  in  operating  ex- 
penses. Its  examination  seems  to  have  covered  a  period 
from  the  organisation  of  the  company  to  December  31, 1900. 
The  following  is  the  material  portion  of  the  statement : 

A  corresponding  allocation  for  the  period  from  the  organization  to 
December  31,  1900,  shows  that  the  total  labor  and  material  aggregates  $^5.- 

428.69,  of  which  $13,575.37  is  labor  and  material  properly  chargeable  w 
capital,  but  which  has  been  included  in  the  vouchers  as  operating  expenses 
The  total  of  capital  overhead  expenses  for  the  period  comes  to  $103,51020. 
of  which  $56,610.54  has  been  vouchered  as  operating  expenses.  These  over- 
head expenses  come  to  18.6  per  cent,  of  the  labor  and  materiaL 

If  it  were  important,  the  Commission  would  probfibly  feel 
inclined  to  disagree  with  some  of  the  allocations  made  in 
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this  paragraph.  It  is  disposed,  however,  to  examine  the  ques- 
tion of  reproduction  cost  new  in  the  light  of  the  results 
clainied  therein.  Stating  such  results  in  tabular  form,  we 
obtain  the  following : 

Total  cost  to  December  31.  1900  1555.428.69 

Deduct  overhead  expenses 103.51020 

Cost  of  labor  and  materials $4514>18.49 

Percentage  of  overhead  expenses 1&6 

The  eTidence  submitted  by  the  company  as  to  cost  of  re- 
production uew  of  fixed  capital  is  as  follows : 

Total  cost  of  labor  and  materials $2,117^63 

Total  overhead  expense  1.03^569 

Totai.  Cost  13,156.332 

'  Percentage  of  overhead  expense  to  labor  and  materials  coats...  49 

If  we  apply  the  percentage  of  overhead  expense  obtained 
from  the  books,  namely  18.6  per  cent,  to  the  estimate  of  labor 
and  materials  cost  in  th$  evidence,  we  obtain  the  following : 

Labor  and   materials  costs    ...> $2,117763 

Overhead  expense    (1&6%)    393.903 

Total  Cost  $2;511.«6 

The  difference  between  the  total  thus  obtained  and  that 
claimed  by  the  company  is  ¥644,666. 

We  may  obtain  the  total  cost  to  the  company  in  another 
way.  In  the  foregoing  statement  the  total  cost  of  fixed 
capital  to  December  31,  1900,  is  given  as  (555,428.69.  In 
this  there  is  included,  according  to  the  statement,  a  certain 
amount  of  overhead  expense.  If  this  percentage  of  overhead 
expense  is  applied  to  the  entire  cost  of  the  property  of  the 
company  as  shown  upon  the  books,  we  will  obtain,  approxi- 
mately at  least,  the  actual  cost  to  the  company  upon  this 
theory  of  amount  of  overhead  charges. 
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The  following  shows  how  this  view  of  tlie  matter  works 
out: 

Toul  cost  to  December  31,  1900 f555,42&69 

Total   overhead    expease    $103,51020 

Vouchered  at  expenie   56^10:54 

Overhead  expense  ioduded  $46,899^ 

Deduct  above  overhead  expense  from  total  cost 46,899^ 

Actual  cost  of  labor  and  materials $508,529.03 

Percentage  of  overhead  expense  included  in  total  cost »..  92 

Total  cost  as  shown  by  the  books  December  31,  1911',  including 

overhead  expense    $1,SS2,87&81 

Deduct  included  overhead  expenie  (92%) 158^1X0 

Actual  cost  labor  and  materials $1,724,245.81 

18.6  per  cent  of  this  for  assumed  overhead  expense 32(^1&00 

TotAL 12,044,96381 

The  respondent's  statement  above  quoted  finds  the  over- 
head expense  to  be  18.6  per  cent  This  percentage  is  used 
to  produce  the  above  total,  hence  the  total  of  f  2,044,963  would 
be  the  entire  cost  of  construction  if  the  same  percentage  of 
overhead  expense  is  used  as  the  statement  claims  to  have 
been  expended  for  the  period  extending  from  the  organiza- 
tion of  the  company  to  December  31,  1900. 

We  may  further  note  the  difference  between  the  estimated 
actual  cost  of  labor  and  materials  of  fixed  capital  shown  hy 
the  evidence  and  that  shown  bj  the  books  upon  this  basis: 

Estimated  cost  labor  and  materials  $2,117763 

Actual  cost  upon  both  assumptions  1^24,245 

DlSFEBEMCB J393J18 

In  the  foregoing  table  the  overhead  charges  claimed  by 
the  respondent  are  stated  in  the  form  of  percentages.  The 
following  is  the  amount  of  the  percentages  for  each  class  of 
overhead  expense: 

Engiaeering  and  inspection    $201,239 

General  incidentals 30^888 

Insurance  during  construction   .-. 9,374 

Organization  of  business 14333S 
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Taxes  and  interest  during  construction   200,413 

Piecemea]  construction    236,439 

Promoter's  profit 164,122 

Brokerage    57,443 

Total  #1,063^53 

It  is  also  instmctiTe  to  «ee  h«w  the  percentage  theory  of 
cost  works  out  in  particalar  cases.  We  may  first  examine  its 
results  in  the  case  of  land. 

Value  of  land  as  claimed  'by  respondent  $136,607 

Actual  cost  as  shown  by  its  books  54,601 

DimuNci  $82,006 

The  difference  is  made  np  as  follows: 

Rise  in  value  $48,054 

Engineering  and  supervision  ' 5,133 

Organization  of  business  6,467 

Taxes  and  interest  during  construction  13,711 

Promoter's   profit    6^98 

Brokerage 2,243 

$82,006 

Total  of  ovebhead  ejifekse $33,952 

Per  cent,  or  actual  cost  61 

Analyzing  the  estimated  cost  of  reproduction  new  of  the 
buildings,  we  obtain  the  following: 

Value  of  buildings  as  claimed  by  respondent  $204,451 

Actual  cost  as  shown  by  its  books  135,148 

DiraEBCTCK  $69,303 

The  difference  is  made  up  as  follows : 

Increase  estimated  cost  over  actual  $2,520 

Engineering    and    supervision      13766 

Insurance  during  construction   651 

Organization  of  business   9,125 

Faxes  and  interest  during  construction  12,896 

Piecemeal   construction    17,410 

Promoter's  profit  9,575 

Brokerage 3,358 


TmAL  OF  OVERHEAD  EXPENSE    . 
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It  should  be  noted  in  tlie  case  of  the  land  that  the  evi- 
dence does  not  explain  why  the  sum  of  f5,133  should  be 
added  for  engineering  and  supervision.  The  theory  as  to 
the  other  cliargee  is  somewhat  self-explanatory.  In  the  case 
of  the  buildings  it  is  quite  difficult  to  understand  how  the 
contention  as  to  piecemeal  construction  applies.  Another 
point  which  should  not  be  overlooked  is  that  the  architect'e 
fees  actually  paid  are  included  in  the  actual  cost  shown  upon 
the  books. 

"Faib  Value"  op  thb  Phopeett  Ushd  in  thh  Public  SEBnta. 
In  Smyth  vs.  Ame»  (169  U.  S.  466),  decided  in  1898,  the 

Supreme  Court  of  the  United  States  said: 

We  hold  that  the  basis  of  all  calculations  as  to  the  reasonabteneu  of 
rates  to  be  charged  by  a  corporation  maintaiDing  a  highwa;  under  legis- 
lative sanction  must  be  the  fair  value  of  the  property  being  used  by  il  for 
the  convenience  of  the  public. 

In  Ban  Diego  Land  and  Tovfti  Company  vs.  City  of 
National  City  (174  U.  S.  739),  the  same  court  said: 

What  the  company  is  entitled  to  demand  in  order  that  it  may  have  just 
ccMHpensation  is  a  fair  return  upon  the  reasonable  value  of  the  property  at 
the  time  it  is  bemg  used  for  the  public 

In  Cotting  vs.  Godard  (iSS  V.  S.  70),  the  same  court  said: 

It  [the  court]  has  declared  that  the  present  value  of  the  property  is  the 
basis  on  which  the  test  of  reasonableness  is  to  be  determined,  although 
the  actual  cost  is  to  be  considered,  and  that  the  value  of  the  services  rendered 
to  each  individual  is  also  to  be  considered. 

In  Willcoai  vs.  Consolidated  Qaa  Company  (212  U.  8. 19), 
the  same  court  said: 

There  must  be  a  fair  return  upon  the  reasonable  value  of  the  property 
at  the  time  it  is  being  used  for  the  public.  In  order  to  determine  the  rate 
of  return  upon  the  reasonable  value  of  the  property  at  the  time  it  is  being 
used  for  the  public,  it  of  course  becomes  necessary  to  ascertain  what  that 
value  U. 

In  the  case  of  Westchester  Street  BaUroad  Company,*  de- 
cided by  this  Commission  April  24, 1912,  an  elaborate  exam- 

•Printed  in  Commission  Leaflet  No.  7,  at  page  81.— Ed. 
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ination  was  made  as  to  the  meaning  of  the  word  "Value," 
and  the  coucluaions  there  reached  are  those  which  have  been 
uniTersally  adopted  by  economists. 

The  latest  authoritative  definition  of  "Value"  which  has 
been  promulgated  is  that  of  Professor  Taussig,  in  his  recent 
work  on  Economics,  in  which  he  says: 


The  value  of  a  commodity  means  ii 
other  commodities  in  exchange.  It  m 
exchange*  for  otbera. 


economics  its  power  of  commanding 
ans  the  rate  at  which  the  conunoditr 


There  is  nothing  new  in  this  definition.  John  Stuart  Mill 
says: 

Value,  when  used  without  an  adjunct,  always  means,  in  political  economy, 
value  in  exchange  or  exchange  value. 

Jevons  says : 

Value,  so  far  as  it  can  4>c  correctly  used,  merely  expresses  the  circum- 
stance of  its  exchanging  in  a  certain  ratio  for  some  other  substance. 

Again: 

Value  in  exchange  expresses  nothing  but  a  ratio,  and  the  terms  should  not 
be  used  in  any  other  sense. 

The  language  used  in  the  Westchester  case  concerning  the 
value  of  a  street  railroad  is  directly  applicable  to  an  electric 
plant: 

Its  one  characteristic  which  gives  it  value  is  its  supposed  power  to  yield 
directly  or  indirectly  a  money  return  eqiial  to  the  investment  with  a  profit 
thereon.  Its  value  lies,  not  in  what,  it  is  but  in  what  it  will  produce  or 
what  it  is  believed  it  will  produce  in  money.  Generally  speaking,  what  it 
will  produce  in  money  depends  upon  its  earning  power,  direct  or  indirecL 

The  foregoing  language  was  used  in  a  capitalization  case, 
where  the  exchange  value  was  directly  in  question  and  the 
matter  to  be  ascertained  by  the  investigatiou  in  hand.  The 
present  case,  however,  is  a  rate  case.  In  a  rate  case,  the 
exchange  value  can  not  logically  be  a  basis  of  inquiry  for  the 
reason  that  the  exchange  value  depends  upon  the  net  income, 
present  and  prospective:  and  the  net  income  depends  upon 
three  principal  factors,  one  of  which  is  the  rate,  the  others 
being  amount  of  service  sold  and  cost  of  operation.  A  re- 
duction of  rate  which  does  not  increase  the  demand  for  serv- 


ice  necessarily  dlminisbes  tbe  net  income,  and  hence  by  so 
much  diminishea  tbe  exchange  value  of  the  property  em- 
ployed in  the  serrice.  If  the  reduction  of  rate  increases  the 
demand  for  service,  such  reduction  may  increase  the  exchange 
value,  provided  the  increase  in  service  be  sufficiently  great 
and  without  increase  in  operatiBg  expenses  sufficient  to  ab- 
Borb  the  increased  eanungs. 

Exchange  value  being  dependent  upon  the  rate,  it  is  desi 
that  such  exchange  value  is  not  the  subject  of  inquiry  in  a 
rate  case.  To  base  tiie  rate  npon  the  exchange  value  would 
be  generally  merely  to  continue  the  rate,  and  it  would  abso- 
lutely continue  it  so  far  as  the  value  is  dependent  upon  the 
rate.  If  the  change  in  rate  affects  the  net  income,  it  changes 
tbe  exchange  value;  and  if  there  be  no  change  in  exchange 
value  there  can  be  no  change  in  rate. 

In  a  very  careful  and  exhaustive  report  ujwn  plans  for 
ascertaining  the  fair  valne  of  railroad  properties,  submitted 
to  the  National  Association  of  Railway  Commissioners  at 
their  annual  convention  for  the  year  1912,  the  committee 


But  no  one  expressly  contends  that  value  for  rate  making  purposa 
should  be  based  upon  the  earnings  of  the  property.  If  the  rates  are  too 
high,  the  earnings  would  be  too  high,  and  vice  versa.  One  can  not  be 
used  to  justify  the  other,  or  else  we  must  assume  that  whatever  is,  is  right 

There  would  seem  to  be  no  escape  from  the  conclusion  that 
when  courts  have  used  tiie  term  "fair  value"  in  rate  cases, 
they  had  something  in  mind  different  from  "exchange  value," 
or  in  other  words  "value."  It  is  not  to  be  supposed  that  they 
did  not  comprehend  that  value  depends  npon  the  rate,  and 
that  a  change  In  rate  means  a  change  in  value  if  it  affects 
net  income.  The  earning  power  of  property^  is  what  deter- 
mines its  ratio  of  exchange.  High  net  earnings  will  give  it 
a  high  ratio  of  exchange.  No  earnings  at  all,  either  present 
Or  prospective,  will  deprive  it  of  practically  all  valne. 

In  the  case  of  Smyth  vs.  Ames  tbe  court  gave  an  elaborate. 
enumeration  of  what  should  be  considered  in  ascertaining 
"value."    It  says : 

And  in  order  to  ascertain  that  value  the  original  cost  of  aostructioB. 
the  amount  expended  in  permanent  improvements,  the  amount  and  maifcit 
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value  of  its  bonds  and  stock,  the  present  as  compared  with  the  original 
cost  of  construction,  the  probable  eaming  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  required  to  meet  operating 
expenses,  are  all  matters  for  consideration  and  are  to  be  given  such  weight 
as  may  be  just  and  right  in  each  case.  We  do  not  say  that  there  may  not 
be  other  matters  to  be  regarded  in  estimating  the  value  of  the  property. 
What  the  company  is,  entitled  to  ask  is  a  fair  return  upon  the  value  of 
that  which  it  employs  for  the  public  convenience. 

This  enumeration  of  matters  to  be  considered  may  be  re- 
garded as  a  demonstration  that  the  conrt  did  not  have  in 
mind  "valne"  in  its  economic  sense  of  "exchange  valne," 
since  the  matters  enumerated  do  not  lead  .logically  or  other- 
wise to  a  fixing  of  exchange  value.  It  would  be  too  much  to 
say  that  anyone  ever  arrived  at  a  conclusion  as  to  how  much 
he  would  be  willing  to  part  with  for  a  given  piece  of  property 
by  any  such  process  as  is  here  indicated.  If,  however,  the 
court  was  endeavoring  to  point  out  a  method  of  reaching  a 
just  and  reasonable  conclusion  as  to  the  just  and  reasonable 
amount  upon  which  the  return  should  be  allowed,  it  could 
not  well  have  used  better  or  more  comprehensive  language. 

The  result  to  be  evolved  from  such  a  process  as  is  indicated 
is  the  reasonable  amount  of  the  investment  in  the  public 
service.  If  instead  of  "value"  we  were  to  say  "fair  amount 
of  investment,"  we  would  satisfy  in  such  an  inquiry  every 
elementary  sense  of  justice  and  every  requirement  imposed 
by  courts  in  their  enumeration  of  the  processes  to  l^e  followed 
in  reaching  the  desired  result. 

The  organizers  of  a  public  service  business  at  the  outset 
of  their  operations  are  possessed  of,  or  have  power  to  obtain, 
a  certain  amount  of  floating  capital  which  they  may  use  in 
any  way  open  to  the  investment  of  any  such  capital.  The 
determination  is  made  to  convert  this  floating  capital  into 
fixed  capital  of  a  public  service  plant.  The  carrying  out  of 
this  determination  involves  the  destruction  of  the  floating 
capital.  The  completion  of  the  plant  finds  that  the  floating 
capital  is  gone  and  the  plant  is  the  outcome  of  the  destruc- 
tion. Personal  service,  energy  and  skill  haye  also  entered 
into  the  work  of  the  creation  of  the  plant,  for  which  a  pe- 
cuniary reward  of  some  amount  is  just. 


The  reasonable  sum  upon  whicb  the  owners  of  this  new 
plant  are  entitled  to  a  return  is  the  amount  of  floating  capital 
which  has  been  sacrificed  or  destroyed  in  its  production,  and 
a  just  amount  for  the  energy  and  skill  which  have  been  ex 
pended  in  producing  the  property  which  is  useful  in  serv:' 
the  public.  The  rate  of  return  upon  these  amounts  is  vari- 
able, depending  upon  the  rate  which ,  the  floating  capital 
might  have  earned  in  other  employments,  the  risk  of  the  en- 
terprise, and  the  length  of  time  it  may  reasonably  be  ex- 
pected to  earn  returns.  Generally  speaking,  these  amounts 
may  be  summed  up  fn  one  word,  "Cost".  Cost,  however, 
can  not  be  accepted  as  a  fixed  amount  from  which  there  can 
be  no  deviation.  It  may  have  been  extravagant  and  wasteful. 
Clearly,  the  extravagance  and  waste  are  the  loss  of  the 
owners,  and  should  not  be  a  burden  upon  the  public.  Skill 
and  ability  of  an  unnsual  order  may  have  been  displayed  in 
constructing  the  plant,  with  the  result  of  lai^e  savings  in  its 
cost  as  compared  with  cost  under  ordinary  and  average  man- 
agement. Such  savings  should  be  the  reward  of  the  skill 
and  ability  used  in  producing  them,  and  can  not  be  claimed 
as  a  matter  of  right  by  tiie  consumer.  Extraordinair  mis- 
fortune may  have  occurred  in  the  course  of  construction,  en- 
hancing materially  the  cost  which  might  have  been  reason- 
ably expected.  Whose  is  the  loss?  The  construction  may 
have  happened  to  fall  in  a  period  of  either  abnormally  high 
or  low  prices.  When  prices  have  resumed  what  may  he 
deemed  to  be  their  normal  level,  who  is  to  reap  the  benefit 
of  the  one  or  bear  the  burden  of  the  other — the  owner  or 
the  consumer? 

It  is  not  essential  to  press  this  line  of  discussion  further. 
Such  considerations  as  the  foregoing  show  that  actual  cost 
may  not  always  be  a  basis  upon  which  the  return  is  to  be 
computed,  although  it  is  a  factor  of  large  importance  as  hein^ 
the  best  test  of  the  sacrifice  made  in  constructing  the  public 
utility. 

Practically,  the  cost  or  amount  of  investment  is  frequently 
impossible  of  ascertainment.  The  conditions  sarronnding 
the  construction  are  unknown.  The  record  of  the  expendi- 
tures actually  made  has  not  been  preserved.    Whether  irnri 
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expenditures  were  made  judiciously  or  otherwise  can  not  be 
known.  In  such  circnmstances,  it  is  incumbent  to  seek  some 
other  method  of  ascertaining  the  fair  amount  of 'the  invest- 
ment, and  the  method  which  has  been  usnallf  adopted  in 
snch  cases  is  that  of  cost  of  reproduction  new,  with  or  with- 
out depreciation. 

As  a  means  of  ascertaining  the  amount  of  tjie  actual  invest- 
ment, it  Is  confessedly  imperfect.  At  best  it  can  produce 
-only  an  approximation.  In  most  cases  it  varies  so  widely 
from  the  actual  cost  as  to  put  the  two  in  a  position  of  actual 
hostility. 

This  method  of  ascertaining  the  fair  amount  of  the  invest- 
ment, although  it  has  been  treated  with  great  favor,  is  also 
subject  to  severe  criticism.  The  first  arises  from  the  practical 
impossibility  of  ascertaining  with  any  reasonable  degree  of 
accuracy  the  cost  of  reproduction  new.  This  impossibility 
has  been  demonstrated  in  most  attempts  which  are  made. 
Engineers  differ  widely  in  their  results,  and  this  when  their 
professional  standing  and  integrity  are  in  every  respect 
equal.  Most  classes  of  work  involve  great  difnculties  in  ascer- 
taining the  just  nnit  prices,  the  amount  and  efficiency  of  the 
labor  involved,  the  skill  and  push  of  the  superintendents,  the 
proper  economies  which  may  be  practiced,  the  unforeseen  de- 
lays and  accidents.  To  provide  against  all  possibilities  of 
any  character  which  may  enhance  expense,  the  experience  of 
the  engineer  is  usually  drafted  to  its  depths,  his  researches 
into  the  experiences  of  others  are  pushed  to  the  uttermost. 
The  result  is  that  every  work  is  charged  with  every  expense, 
usually  upon  a  percentage  basis,  which  has  ever  been  found  to 
be  attached  under  any  conditions  to  work  of  the  character 
under  inquiry.  The  result  is  inevitable.  It  is  rare  that  all 
of  the  a.I1eged  expenses  are  found  in  any  given  work,  and  the 
resultant  cost  is  swollen  beyond  all  reason  and  beyond  prac- 
tical experience.  The  cost  of  reproduction  new  is  the  result 
of  estimates,  and  estimates  must  always  be  considered  and 
adjudged  by  the  light  of  the  circumstances  under  which  they 
are  evolved.  An  estimate  to  induce  a  plunge  into  an  enter- 
prise is  not  justly  comparable  with  one  designed  to  justify 
an  existing  rate  of  dividend.  ,-.  , 
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The  following  quotation  from  tlie  report  to  the  Kational 
Association  of  Railway  CommissionerB,  above  mentioned, 
sums  up  one  phase  of  the  question  with  admirable  cogenc;: 

There  is  such  a  wide  disparity  in  the  prevailing  methods  of  making 
values  of  railroad  properties,  that  in  case  two  expert  engineers,  one  jnu 
as  honest  as  the  other,  were  valuing  the  same  property  for  the  same  pmpoM 
at  the  same  time,  one  could  arrive  at  a  total  value  fifty  per  cent  greater 
than  that  found  by  the  other  expert.  This  glaring  difference  in  condujioM 
could  easily  and  naturally  follow  from. the  simple  adoption  of  different  rnlts 
ot  methods  which  are  to-day  being  used  in  actual  practice  by  able  and 
experienced  engineers  in  different  parts  of  the  nation. 

The  chairman  of  the  committee  making  this  report,  in  his 
remarks  to  the  Association, 'said: 

There  are  thirteen  subjects  upon  which  I  find  substantial  difference  of 
opinion,  as  follows :  Interest  during  construction,  engineering  contingendes, 
franchises,  adaptation  and  solidification  of  roadbed,  unit  prices,  land  valoes, 
intangible  values  including  working  capital,  development  cost,  promotioa 
profits  and  high  efficiency,  unearned  increment,  depreciation,  apportionment 
of  values,  investment  and  gifts. 

He  does  not  attempt  to  state  a  single  point  upon  which 
there  is  an  agreement,  and  it  would  be  interesting  for  cue  to 
attempt  to  find  a  question  not  enumerated  in  the  foregoiog 
list  of  thirteen  matters  upon  which  there  is  not  marked  di^ 
agreement 

A  farther  criticism  upon  the  use  of  the  cost  of  reproductiMi 
new  is  that  it  is  more  obviously  just  to  the  consumer  to  charge 
against  him  the  cost  of  reproducing  the  service  rather  than 
the  cost  of  reproducing  the  existing  instrument  of  service. 
Such  existing  Instrument  may  be  ineflflcient  or  obsoleta  If 
competition  has  its  full  force  in  a  given  case,  the  tendency 
is  for  the  consumer  to  reap  the  full  benefit  of  all  improve- 
ments in  character  and  design  of  the  plant  If  njonopolj 
exists,  the  expense  of  construction,  the  ill  design,  will  not 
be  replaced  except  as  the  newer  construction  can  be  had  upon 
terms  which  will  reduce  operating  expenses.  If  the  saving 
in  operating  expenses  is  reflected  in  the  rate,  the  owner  re- 
ceives no  benefit  and  can  not  afford  to  change.  This  con- 
dition of  affairs  results  in  the  complicated  problems  to  be 
solved  in  determining  who  shall  bear  the  bnrden  of  obso- 
lescence. 
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It  is  not  necessary,  however,  to  determine  whether  the  cost 
of  reproduction  new  should  ever  be  used  as  the  sole  basis  of 
value  in  a  rate  case.  The  practical  question  before  ns  is 
whether  it  should  be  so  used  in  the  case  now  before  the  Com- 
mission for  determination.  In  solving  this  question  we  must 
consider  how  it  actually  works  out. 

In  the  case  under  consideration  there  is  no  practical  dis- 
pute as  to  quantities.  They  are  given  by  the  company.  Each 
party  has  caused  a  firm  of  engineers  to  attach  unit  prices 
to  materials  and  give  estimates  as  to  the  cost  of  labor  em- 
ployed in  installation.  There  is  a  wide  difference  in  the  re- 
sults reached.  The  estimates  appear  to  have  been  made  very 
largely  by  employees  of  the  respective  firms  who  did  not 
appear  upon  the  stand,  but  their  tabulations  and  work  were 
reviewed  and  revised  by  their  principals  who  did  give  evi- 
dence as  to  their  judgment  that  the  results  finally  pro- 
duced were  correct.  It  is  not  to  be  understood  that  the  prin- 
cipals did  not  give  considerable  attention  to  the  details,  but 
in  the  main  the  work  was  obviously  done  by  subordinates. 
The  difference  in  results  arises  largely  from  different  unit 
prices  for  materials  and  different  estimates  as  to  the  amount 
of  labor  required  in  performing  the  wort,  with  a  very  wide- 
difference  in  theory  as  to  the  overhead  expenses  so  called: 
that  is,  the  amounts  of  percentages  which  are  to  be  added  for 
engineering,  supervision,  interest  during  construction,  and 
the  like.  There  is  no  possibility  of  reconciling  the  evidence. 
There  is  no  possibility  of  determining  who  is  in  the  right 
as  to  a  large  number  of  matters  in  controversy,  amounting 
to  very  material  sums,  without  making  inquiry  outside  of  the 
case.  The  Commission  has  undertaken  such  a  task  in  another 
case,  with  results  therein  detailed,  which  were  wholly  un- 
satisfactory and  of  no  assistance  whatever. 

This  case  is  unusual  in  that  the  books  of  the  company 
have  been  well  kept,  and  together  with  the  vouchers  show 
accurately  the  outlays  which  the  company  has  made  in  the 
public  service.  There  is  no  uncertainty  about  the  matter 
whatever.  There  may  be  some  questions  of  detail  as  to 
whether  particular  expenditures  were  properly  allocated  to 
operating  expenses  or  to  capital,  but  such  details  are  prac- 
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tlcallj  incoDseqaential  in  the  general  result.  We  therefore 
are  confronted  with  the  fundamental  question  whether  in 
determining  the  amount  of  the  fair  investment  upon  which 
the  return  shall  be  made,  in  other  words  the  value,  we  shall 
give  chief  weight  and  importance  to  the  actual  cost  to  the 
company  within  a  recent  period  as  disclosed  by  its  own  books, 
or  allow  that  cost  to  be  overridden  by  the  conflicting  proof 
which  is  submitted  of  what  the  witnesses  think  the  property 
would  now  cost  if  reproduced. 

The  first  objection  to  the  cost  of  reproduction  new  in  this 
case  is  that  it  is  based  upon  an  assumed  state  of  affairs  which 
did  not  obtain  in  the  actual  construction  of  the  plant  This 
assumption  is  that  the  plant  is  to  be  constructed  as  an  en- 
tirety within  the  briefest  possible  period.  It  is  not  con- 
sidered as  a  growth  from  a  simple  beginning,  but  as  evolved 
from  the  plans  of  engineers  covering  the  whole  system,  and 
the  construction  proceeding  with  all  reasonable  dispatch  so 
that  the  plant  is  brought  into  existence  and  put  in  service 
at  one  time.  It  assumes  practically  that  the  whole  plant  is 
ready  for  service  before  any  business  is  secured.  This  as- 
sumption does  not  correspond  with  the  real  facts  of  the  case. 
The  company  was  organised  in  1896.  As  late  as  the  close 
of  1900  we  find  that  the  money  investment  was  only  about 
1500,000.  In  1908  the  investment  had  risen  to  about  |1,500,- 
000,  and  at  the  close  of  1911  it  had  gone  up  to  nearly  f  1,900,- 
000.  Extensions  were  built,  generally  speaking,  for  serving 
business  which  was  ready  to  be  served.  An  extension  of  the 
distributing  system  would  be  made  to  reach  a  particular 
industry  or  business,  and  as  soon  as  completed  the  load  would 
be  taken  on.  The  engineering  has  largely  been  done  by 
engineers  in  the  regular  employment  of  the  company  at  a 
coat  very  much  less  than  the  percentage;  assumed  by  the 
company's  witnesses;  and  as  is  shown  by  the  boobs,  large 
portions  of  the  sums  required  as  theoretical  overhead  ex- 
penses have  never  been  paid. 

Again,  the  large  sum  of  9256,439  is  added  by  the  respond- 
ent to  the  costs  because  of  piecemeal  construction.    In  other 
words,  the  theory  is  that  the  plant  could  have  been  con-    . 
structed  upon  the  assumption  just  stated  for  the  sum,  of 
r.-izcdbvCiOOglc 


eUHBMANN  V8.  THB  CATARACT  1*0WHB  &  UONBDIT  UO.  1U47 

about  13,000,000,  but  baviug  actnall^  been  constructed  by 
piecemeal,  ^250,000  should  be  added  to  that  sum  by  reason 
of  the  extra  expense  incurred. 

It  must  be  confessed  that  this  addition  for  piecemeal  con- 
struction has  logical  difficulties  which,  however,  need  not  be 
discussed  for  the  reason  that  the  books  of  the  company 
demonstrate  that  the  piecemeal  construction  which  actually 
took  place  was  much  cheaper  than  the  construction  upon 
which  the  calculations  of  the  company's  witnesses  are  based. 

The  evidence  as  to  the  reproduction  cost  new  given  both 
by  the  company  and  by  the  City  is  unsatisfactory  in  those 
elements  upon  which  the  determination  must  be  based.  The 
quantities  not  being  controverted,  the  differences  arise  as  to 
unit  prices  and  labor  costs.  Upon  these  points  we  have 
merely  the  judgment  of  a  limited  number  of  reputable  engi- 
neers skilled  in  their  profession,  of  considerable  experience, 
but  obviously  having  different  experiences  and  resorting  to 
different  sources  of  information.  Thus,  a  large  part  of  the 
valuation  of  the  property  consists  of  sub-station  equipment 
It  is  well  known  that  quotations  as  to  the  price  of  machinery 
of  this  character  are  little  to  be  depended  upon.  There  is 
no  such  thing  as  an  established  fixed  price,  and  the  manu- 
factnring  companies  make  their  prices  in  accordance  with 
the  circumstances  of  the  case;  and  quotations  furnished  by 
them  are  entitled  to  but  very  little  weight  The  difference 
between  actual  costand  quotations  for  the  same  articles  are 
at  times  very  striking. 

The  percentages  used  by  the  witnesses  for  the  company  ■ 
for  tiie  BO-called  overhead  expenses  are  not  such  as  can  meet 
Tith  approval.  They  amount  to  49  per  cent,  of  the  esti- 
mated cost  of  labor  and  materials.  This  is  wholly  out  of 
line  with  the  experience  of  the  Commission,  and  is  not  in 
accord  with  the  experience  of  the  company.  No  evidence 
■waa  introduced  showing  that  any  such  percentage  of  expense 
has  ever  been  actually  incurred  in  construction. 

It  should  properly  be  observed  at  this  point  that  the  ques- 
tion presented  is  different  from  that  to  be  solved  in  cases 
requiring  capitalization  for  new  construction.  In  capitali- 
zation cases,  it  has  to  be  recognized  that  engineering,  interest 
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during  constriiction,  and  other  expenses  of  like  natnre,  will 
be  incurred.  There  is  no  means  of  determining  in  advance 
with  accuracy  just  how  much  they  will  amount  to.  They 
are  necessarily  and  unavoidably  the  subject  of  estimate. 
Labor  and  materials  costs  are  also  the  subject  of  estimate 
No  one  pretends  that  any  such  estimate  is  absolutely 
accurate  or  can  be  so  made.  It  is  simply  the  best  that  can 
be  done  under  all  of  the  circumstances  of  the  case,  and  the 
practice  of  the  Commission  is  to  provide  that  the  money 
raised  shall  be  carefully  accounted  for,  and  if  there  be  fonnd 
to  be  any  excess  it  shall  not  be  used  for  any  purpose  with- 
out the  further  authorization  of  the  Commission.  No  one 
assumes  that  the  estimate  is  conclusive.  It  is  merely  tenta- 
tive for  the  purpose  of  enabling  the  corporation  to  obtain 
a  sum  of  money  which  as  nearly  as  may  be  judged  in 
advance  will  be  sufficient  for  the  work  in  hand. 

Without  prolonging  the  discuMion,  the  conclusion  of  the 
Commission  is  that  in  this  case  the  fair  value  of  the  prop- 
erty used  in  the  public  service,  or  what  is  equivalent  thereto, 
the  fair  amount  of  the  investment  upon  which  the  retnm 
should  be  computed,  may  be  better  ascertained  by  giving  the 
greater  weight  to  the  actual  cost  as  the  basis  of  the  inquiry 
than  in  any  other  way.  This  actual  cost  may  require  diminn- 
tion  if  it  should  be  found  that  the  expenditures  were  extrava- 
gant or  wasteful.  It  may  require  increase  if  it  be  found  tlwi 
any  of  the  property  has  actually  increased  in  value  since 
it  was  brought  into  the  public  service,  and  it  may  require 
increase  for  other  reasons.  It  is  not  assumed  that  the  actual 
amount  of  money  expended  by  the  company  and  placed  upon 
its  books  as  the  cost  of  the  property  is  the  fair  value.  It  rs. 
however,  assumed  that  such  cost  taken  as  the  chief  basis  of 
investigation  will  lead  to  more  just  and  equitable  results  than 
any  other  one  basis  which  is  afforded  by  the  evidence  in  Ihi- 
case. 

"Going  Conchrn"  Valtji!. 

The  company  mnkes  a  claim  for  going  concern  value. 
The  amount  claimed  is  somewhat  uncertain.  The  witness 
Jackson  places  the  going  concern  value  at  10  per  cent,  of 
f3,504,000,  or  f3.50,400.  The  witness  Metcalf  places  it  at 
f  996,000;  the  witness  Almert  at  |300,000. 
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In  tlieir  brief,  the  counsel  for  the  compuu;  a^regate 
several  iteuiB  as  follows:  Beproductiou  value  new  plus  1912 
additiona  plus  going  concern  value  (Jackson),  $3,988,913. 
It  is  not  clear  which  one  of  these  estimates  of  going  concern 
value  the  respondent  relies  upon,  and  it  ia  not  important 
at  this  time  to  settle  that  matter.  The  question  to  investi- 
gate is  what  constitutes  going  concern  value  in  a  rate  case, 
and  what  is  its  proper  place  in  an  estimate  of  the  investment 
or  fair  value  of  the  property  upon  which  a  return  should 
be  allowed. 

Going  concern  value,  so-called,  either  under  that  name  or 
something  similar  thereto,  has  in  the  last  few  years  excited 
a  great  deal  of  attention  and  controversy  before  commis- 
BioDS  and  courts,  with  the  result,  as  is  usual  in  such  cases, 
that  yve  have  variouB  divergent  and  irreconcilable  decisions. 
It  is  believed  that  at  the  outset  an  examination  of  the  prin- 
ciples connected  therewith  will  be  more  useful  than  an  ex- 
amination of  the  decisions. 

The  question  of  going  concern  value  has  arisen  in  two 
distinct  classes  of  cases,  namely  those  of  purchase  and  those 
relating  to  rates.  The  principles  applicable  to  one  class 
have  been  sometimes  applied  to  the  other  class,  and  there- 
fore, if  there  is  any  distinction  between  the  two,  confusion 
has  arisen.  We  may  therefore  first  inquire  whether  the 
same  principles  are  applicable  to  both  classes  of  cases. 

Id  purchase  cases,  the  point  to  be  determined  is  how  much 
should  be  parted  with  by  the  purchaser  for  the  purpose 
of  acquiring  the  entire  property,  including  the  business 
attached  thereto.  The  inquiry  is  as  to  the  exchange  value  of 
the  property:  that  is,  the  sum  or  amount  which  should  be 
parted  with  by  the  purchaser  in  order  to  acquire  that  which 
he  desires.  The  exchange  value  is,  in  case  of  a  property 
whose  function  is  simply  to  earn  money,  determined  prima- 
rily by  the  earning  power ;  not  alone  the  earning  power  at  the 
moment,  but  the  earning  gower  at  the  moment  plus  prospec- 
tive earning  power  over  a  period  of  years.  If  the  earning 
power  is  large,  the  price  to  be  paid  will  be  correspondingly 
large.  If  there  is  no  earning  power  connected  with  the 
property,  then'  the  price  will  be  what  is  ordinarily  termed 


scrap  or  junk  valae,  which  means  that  the  property  faaa  only 
that  value  which  can  he  realized  when  it  is  sold  for  purposes 
other  than  those  (or  which  it  was  constmcted.  A  plut 
without  au;  business  either  actual  or  prospective  of  the  kind 
which  it  was  designed  to  serve  has  no  earning  power,  aiid 
therefore  will  have  no  exchange  value  except  as  Uie  physical 
property  may  be  diverted  to  some  other  use  whidi  has  an 
earning  power.  The  exchange  valne  depends  upon  the 
amount  of  net  earnings.  If  we  consider  two  plants  the 
cost  of  whose  physical  property  is  the  same,  but  one  of 
which  pays  a  10  per  cent,  dividend  and  the  other  a  20  per 
cent  dividend  upon  such  cost,  with  a  reasonable  prospect 
that  the  dividends  will  continue  in  the  same  proportion  in 
the  future,  the  valne  of  one  plant  is  clearly  much  greater 
than  that  of  the  other,  not  because  of  the  greater  cost  of  the 
property  or  the  greater  amount  invested  therein,  bnt  because 
of  the  greater  value'  of  the  business  attached  thereto.  It 
has  a  greater  value  as  a  going  concern.  These  considera- 
tions demonstrate  that  in  purchase  cases  the  value  of  the 
property  depends  upon  what  can  be  got  out  of  it  in  the 
way  of  net  income.  This  in  turn  depends  upon  the  volame 
of  business,  the  operating  expenses,  and  the  rate  charged. 
When  the  value  of  the  property  is  considered  in  purchase 
cases,  that  value  is  the  exchange  value:  the  rate  is  always 
assumed,  and  is  never  in  question.  The  rate  actuallv 
charged  is  the  one  which  is  taken  to  be  the  fair  and  reasoD- 
able  rate,  and  it  is  invariably  taken  to  be  a  fixed  fact  in 
the  case  concerning  which  there  is  no  dispute.  This  dif- 
ferentiates purchase  cases  from  rate  eases.  In  purchase 
cases  the  inquiry  is,  what  is  the  exchange  value  of  the  plant? 
What  is  its  earning  power,  present  and  prospective?  And 
upon  the  amount  of  that  earning  power  depends  the  determi- 
nation in  the  case. 

In  rate  cases,  the  question  in  determining  the  value  is 
not  how  much  has  been  or  can  be  got  out  of  the  property, 
but  bow  much  has  been  put  into  it,  in  order  that  from  that 
fact  it  may  be  determined  how  much  may  be  reasonably  taken 
out  of  it  in  the  way  of  net  income.  The  cause  of  complaint 
in  a  rate  case,  and  hence  the  point  in  issue,  is  whether  too 
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much  return  has  been  obtained  from  tlie  public,  and 
whether  that  return  ought  not  to  be  cut  down  to  a  smaller 
sum:  whether  the  net  income  is  not  too  large  and  should 
not  be  smaller.  In  such  a  case  the  earning  power  of  the 
plant  is  uncertain  nntil  the  decision  as  to  the  rate  is  made, 
because  that'  is  the  very  thing  the  controversy  is  about  '  It 
follows  that  in.  a  rat«  case  the  eamiug  power  can  not  be 
considered  in  determining  what  is  the  value  of  the  prop- 
erty for  the  reajEton  that  such  value  depends  upon  the  earn- 
ing power  and  the  earning  power  depends  again  upon  tlie 
rate,  and  the  rate  depends  upon  the  decision  which  may  be 
made  in  the  caa& 

This  distinction  between  value  in  purchase  cases  and  in 
rate  cases  is  so  fundamental  and  so  vital  to  an  understand- 
ing of  the  subject  that  it  is  well  to  devote  further  attention 
to  it.  Perhaps  no  better  illustration  can  be  framed  than  by 
showing  the  practical  application  of  the  distinction  in  the 
case  of  the  company  whose  affairs  are  under  consideration. 
That  company  claims  the  value  of  Its  physical  properties  1 1 
be  f3,50i,000,  and  this  for  the  purposes  of  the  discussion 
wHl  be  assumed  to  be  correct.  Its  gross  income  from  opera- 
tion in  the  year  1911  was  f363,000:  that  is,  that  was  the 
sum  which  it  had  left  from  earnings  after  paying  its  operat- 
ing expenses  and  taxes.  It  is  not  an  nnreasonable  assumption 
that  any  property  having  a  monopoly,  well  established  in 
business,  with  a  present  highly  remunerative  business  and  - 
.  with  a  prospect  of  increase  in  business,  is  capitalizable  at  a 
sum  of  which  its  gross  income  is  6  per  cent.  Money  is  seek- 
ing investment  at  less  rates,  and  any  pro[)erty  with  tho 
certainty  of  return  equal  to  that  afForded  by  the  Cataract 
company  can  find  plenty  of  money  to  invest  therein  at  a 
return  of  6  per  cent.  Capitalizing  the  gross  income  of 
9363,000  at  6  per  cent.,  we  find  that  the  property  would  Ik- 
worth  $6,050,000.  Upon  these  assumptions  the  conclusion 
is  that  the  fair  exchange  value  of  the  entire  property  of  the 
company  is  this  sum  of  |6,050,000;  that  this  is  the  ratio 
of  exchange  which  it  would  possess;  that  a  willing  pur- 
chaser would  be  willing  to  part  with  that  sum  in  view  of  a 
certain  return  of  6  per  cent,  or  ?363,000  annually  thereon. 
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The  assumed  value  of  the  physical  property  of  the  company 
is,  as  claimed  by  the  company,  $3,504,000.  Deducting  tliis 
sum  from  the  total  value  of  (6,050,000,  we  have  an  intangible 
value  in  excess  of  the  physical  value  of  |2,516,000.  Upon 
the  theory  that  going  concern  value  is  the  value  of  the 
attached  business,  the  going  concern  value  of  the  Cataract 
company  is  either  the  whole  or  some  part  of  this  sum  of 
(2,546,000.  The  return  at  6  per  cent,  on  the  assumed  value 
of  the  physical  property  would  be  (210,240,  and  the  return 
at  6  per  cent,  upon  the  intangible  valne  of  (2,546,000  would 
be  (152,760.  This  includes  the  return  upon  the  going  value, 
whatever  that  may  be. 

The  earnings  from  operation  during  the  year  1911  were 
(1,516,000.  If  the  rates  of  the  company  were  reduced  so 
as  to  make  a  cut  in  the  gross  earnings  of  10  per  cent,  such 
cut  would  be  (151,600;  and  if  it  had  been  made  for  the 
year  1911,  the  earnings  from  operation  would  have  been 
(1,364,400.  The  operating  expenses  and  taxes  for  the  year 
as  reported  by  the  company  were  (1,153,000.  Deducting 
these  from  the  earnings  from  operation  the  remainder  would 
be  the  gross  income,  or  (211,400,  which  is  only  (1,160  in 
excess  of  a  6  per  cent,  return  on  the  claimed  physical  value. 

It  must  be  taken  as  a  fact  that  under  the  decision  of  the 
Supreme  Court  there  must  be  a  return  upon  the  physical 
property  to  the  amount  of  its  assumed  value  of  (3,504,000, 
of  at  least  6  per  cent,  which  would  amount,  as  above  stated, 
to  (210,240.  As  above  shown,  in  a  purchase  case,  it  is  the 
earning  power  of  the  property  which  fixes  the  price  that  must 
be  paid  for  it  by  the  purchaser,  and  if  the  purchaser  is  not 
willing  to  pay  that  price  he  has  the  option  of  letting  the 
property  alone;  and  it  is  quite  immaterial  whether  we  as- 
sume in  this  case  that  the  full  exchange  valne  of  the  property 
is  the  sum  of  (6,050,000,  or  some  lesser  sum  which  is  in  ex- 
cess of  (3,504,000.  Having  an  earning  power  which  returns 
more  than  6  per  cent,  upon  (3,504,000,  the  argument  is  that 
it  has  a  going  concern  value  which  is  a  part  of  its  exchange 
value  in  excess  of  (3,504,000.  This  being  so,  the  question  be- 
comes at  once,  how  is  it  possible  to  cut  the  rate  of  the  com- 
pany without  confiscating  pro  tanto  that  value  which  is 
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kDowD  as  going  concern  value?  Taking  |^e  figures  osed 
above,  a  cut  of  10  per  cent,  in  the  rates  of  tlie  company 
practically  annihilates  the  going  concern  value.  If  it  ca^ 
not  be  confiscated  as  a  whole,  neither  can  it  be  confiscated 
in  part.  The  difficulty  in  the  case  is  at  once  dissipated  when 
it  is  considered  that  exchange  value,  that  is  to  say,  the  value 
which  is  derived  from  earning  power,  is  not  and  can  not  be 
the  value  to  be  considered  in  a  rate  case.  It  can  not  be  too 
often  repeated  that  exchange  value  depends  upon  earning 
power  as  exhibited  in  net  income,  while  one  question  in  a 
rate  case  is  whether  the  net  income  is  unreasonably  large; 
and  if  it  is  unreasonably  large  it  should  be  reduced. 

If  the  net  income  is  taken  as  the  test  of  value,  as  it  must 
be  in  considering  exchange  value,  then  it  is  impossible  to 
make  a  reduction  of  rates  by  governmental  authority; 
because  the  reduction  necessarily  creates  a  reduction  in  net 
income,  and  the  reduction  in  net  income  necessarily  reduces 
the  exchange  value,  and  this  can  plausibly  be  urged  to  be 
confiscation;  and  is,  in  fact,  if  the  exchange  value  is  to  be 
taken  as  the  value  which  is  made  the  basis  of  computation 
in  a  rate  ca8& 

I  think  it  must  be  taken  as  clear  upon  principle  that 
there  is  a  fundamental  distinction  as  to  going  concern  value 
between  rate  cases  and  cases  of  purchase. 

Directing  attention  next  to  the  principle  involved  in  rate 
cases,  it  is  to  be  observed  that  the  discussion  hereinbefore 
had  demonstrates  that  in  rate  cases  going  concern  value,  if 
it  exists,  is  not  to  be  found  in  the  amount  of  the  earnings. 
It  must  therefore  be  considered  as  arising  from  ^ther  a 
deprivation  suffered  by  the  company  in  not  receiving  a 
proper  return  upon  its  investment  at  some  prior  period  in 
its  history  or  in  some  -expenditure  which  it  has  made 
for  obtaining  the  business,  which  expenditure  is  separate 
and  distinct  from  any  expenditure  made  in  putting 
its  plant  in  a  condition  to  render  service.  The  argument 
is  that  such  deprivation  of  returns  upon  the  investment 
made  by  way  of  dividends,  or  that  such  expenditure  by 
way  of  attaching  business  to  the  property,  is  as  much  a 
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panj  is  fairly  ^d  equitably  entitled  to  retnms  as  the  mon^ 
which  haa  been  put  into  the  constniction  of  the  physical 
plant  Hence  it  la  that  one  deftoiUon  of  going  concern  value 
is  that  which  has  been  adopted  by  the  respondent  in  this 
case,  namely,  the  cost  of  attaching  buainess.  These  two 
bases,  namely  loss  of  dividends  and  expenditure  of  money, 
should  in  any  proper  analysis  of  the  matter  be  separated. 
There  should,  however,  be  first  taken  into  consideration  a 
nkatter  which  is  common  to  both.  This  matter  is  the 
assumption,  always  implied  and  never  stated,  that  the  plant 
has  a  value  equal  to  the  constraction  cost,  either  actual  or 
estimated,  and  this  without  any  business  attached  thereto; 
and  that  to  this  cost  there  should  be  added  tike  amount  of 
deprivation  of  income  or  the  amount  of  the  expenditures 
made  for  business,  or  both.  This  assumption  is  not  just 
The  construction  cost  is  not  the  exchange  value  of  the  prop- 
erty. The  construction  cost  may  have  been  entirely  wasted 
except  80  far  as  scrap  value  Is  concerned.  Hor  does  it  follow 
that  the  construction  cost  as  being  the  amount  of  investment 
can  always  be  taken  as  the  sum  upon  whidi  the  return  to 
which  the  owner  is  entitled  should  be  computed.  There 
must  always  be  taken  into  consideration  in  these  matters  the 
location  of  the  plant,  and  the  business,  either  present  or 
prospective,  which  may  be  served  at  such  location.  The 
plant  of  the  Cataract  company  is  located  in  Buffalo  because 
there  is  business  there  which  may  be  served,  or  there  is 
potential  business  in  that  city  which  it  is  more  than  probable 
will  be  served;  and  the  value  of  the  plant,  either  exchange 
value  or  investment  value,  depends  upon  the  existence  of 
customers  to  be  served. 

We  m^  suppose  for  the  sake  of  the  argument  that  the 
plant  of  the  Cataract  company,  instead  of  being  constructed 
in  Buffalo,  had  been  erected  at  some  villt^  in  the  county 
of  Erie  without  any  manufacturing  interest  or  railroad 
service,  say  at  Collins  Center.  Leaving  out  of  considera- 
tion for  a  moment  the  x>ossibility  of  long  distance  tranamia- 
sion,  the  plant  at  Collins  Center  would  have  no  value  except 
scrap  value :  that  is,  such  value  as  might  be  found  in  taking 
the  materials  and  selling  them  for  use  in  some  other 
buainess. 
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Considering  tbe  plant  to  be  erected  at  some  remote  and 
inaccessible  point,  say  in  Greenland,  where  there  would  be 
neither  local  demand  nor  possibilitj  of  long  distance  trana- 
mjssion  of  power,  the  property  would  not  have  even  a  scrap 
value,  for  the  reason  that  the  cost  of  moving  it  to  a  place 
where  the  materials  could  be  available  in  another  bnainess 
would  exceed  the  value  at  such  other  point 

The  physical  property  of  a  plant  of  the  character  of  that 
owned  by  the  Cataract'  company  has  no  value  other  than 
scrap  value  except  as  a  going  concern,  and  when  a  proper 
allowance  has  been  made  for  the  value  of  the  physical  prop- 
erty, meaning  thereby  a  proper  investment  value,  including 
every  element  which  goes  into  that,  it  must  include  an  esti- 
mate for  tbe  property  as  a  going  concern;  and  the  going 
concern  value  is  necessarily  represented  in  that  estimate. 
The  very  act  of  giving  a  valne  to  the  physical  property 
assumes  that  it  is  a  going  concern,  assumes  that  it  has  a 
business,  and  that  that  business  is  in  some  degree  related  to 
the  normal  capacity  of  the  plant. 

Having  this  fundamental  distinction  clearly  in  mind,  we 
are  now  ready  to  proceed  to  an  examination  of  the  two 
elements  of  going  concern  value  above  stated,  namely,  money 
expended  in  attaching  business  to  the  property,  and  absten- 
tion from  or  deprivation  of  dividends. 

Taking  first  the  question  of  expenditures  made  in  attach- 
ing businesa,  it  is  universally  recognized  that  it  is  proper  for 
the  company  to  claim  reimbursement  from  the  public  for 
such  expenditures.  They  are,  however,  universally  recog- 
nized and  treated  as  a  part  of  the  operating  expenses.  The 
company  is  obliged  almost  invariably  to  solicit  business  at 
the  commencement  of  its  operations  and  is  equally  obliged 
to  continue  the  same  during  subsequent  years.  There  is  no 
year  in  which  a  well  managed  company  does  not  expend  with 
greater  or  less  liberality  for  tbe  purpose  of  either  holding 
business  or  acquiring  new  business.  Such  expenditures  are 
recognized  in  the  Uniform  System  of  Accounts  prescribed  by 
this  Commission  as  legitimate  charges  to  operating  expenses. 
AccotmtB  562,  553,  554,  and  555,  prescribed  for  electrical 
corporations,  provide  for  promotion  expenses  incurred  in  the 
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promotion  or  development  of  electric  consumption,  for 
adrertising,  for  canvassing  and  soliciting,  and  for  promo- 
tion, wiring,  and  devices.  The  respondent  itself  is  con- 
stantly incurring  sucb  expenses  and  chargiDg  tbem  to  opera- 
tion. It  reported  expenditures  chargeable  to  this  accoant  la 
1908,  f 5,959;  1909,  f  10,413;  1910,  f4,727;  1911,  ft,329. 
These  figures  are  cited  to  show  that  the  company  is  now 
incurring  expenses  for  attaching  business  and  has  been 
incurring  such  expenses  during  recent  years.  These  expendi- 
ture are,  however,  operating  expenses,  and  must  be  treated 
as  any  other  operating  expense;  and  the  question  is  whether 
in  any  event  such  operating  expenses  constitute  an  invest- 
ment upon  which  the  public  is  obligated  either  legally  or 
equitably  to  pay  a  return  the  same  as  it  is  upon  the  fixed 
capital  of  the  company.  Obviously,  if  the  earnings  from 
the  basineBS  have  been  sufficient  to  pay  these  operating 
expenses  and  no  deficit  or  indebtedness  has  been  incurred 
thereby,  no  just  reason  exists  for  claiming  that  any  portion 
of  them,  whether  incurred  for  advertising,  soliciting,  or  any 
other  purpose,  constitutes  a  sum  upon  which  the  public  must 
pay  returns.  It  has  already  paid  them  the  moment  they 
have  been  charged  to  operating  expenses. 

If  the  earnings  from  operation  have  been  insufficient  at 
any  time  to  pay  the  operating  expenses,  a  different  question 
may  be  presented,  and  it  is  this:  Is  the  company  entitled 
as  a  matter  of  either  legal  right  or  reasonable  equity  to  have 
deficits  in  its  operating  expenses  paid  by  the  public?  If 
these  deficits  constitute  property  which  is  invested  in  the 
business,  then,  of  course,  the  public  is  legally  obligated  to  pay 
a  return  thereon  in  order  to  avail  itself  of  the  services  of  tlu- 
company.  If  the  fact  that  the  company  has  suffered  a  loss 
in  operating  expenses  constitutes  the  amount  of  the  loss  a 
property  investment  in  the  business,  it  inevitably  follows 
that  the  public  must  guarantee  the  company  against  loss 
from  operation.  No  such  principle  has  ever  been  laid  down 
in  any  court  and  it  is  apprehended  never  will  be. 

There  is,  however,  another  view  of  the  matter  which  should 
carefully  be  considered,  and  that  is :  Although  the  company 
may  not  have  a  legal  right  to  have  such  loss  treated  as  a  part 
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of  its  property,  still,  as  a  matter  of  substantial  justice,  such 
loss  may  be  considered  in  fixing  the  rat^  so  that  in  order  to 
obtain  for  the  public  service  the  company  may  from  the  rate 
recoup  itself  for  such  loss  and  be  made  whole.  To  state  the 
matter  in  another  form,  the  lose  is  not  an  investment  in  the 
business  but  it  is  a  circumstance  which  may  justify  a  higher 
rate  when  the  business  does  become  remunerative  than  would 
be  just  if  no  such  loss  had  been  incurred. 

Clearly,  there  is  a  very  marked  distinction  between  treating 
such  a  loss  as  a  property  right  upon  which  a  return  may  be 
legally  demanded  as  a  consideration  of  service,  or  as  a  cir- 
cumstance which  may  in  fairness  and  equity  require  that  the 
company  should  be  given  a  rate  which  will  enable  it  to 
reimburse  itself  for  the  amount  thereof.  That  this  distinc- 
tion is  real  and  substantial  there  can  be  no  donbt.  IF  the 
company  in  any  given  year  has  suffered  such  a  loss  in  operat- 
ing expense,  and  in  the  next  year  in  addition  to  a  reasonable 
and  proper  return  has  been  repaid  such  loss,  obviously  it 
should  not  continue  to  be  repaid  the  amount  thereof  during 
the  succeeding  years  indefinitely.  It  should  be  repaid  only 
once.  If  the  loss  is  treated  as  an  investment  in  the  property, 
then  the  company  is  fairly  entitled  to  have  It  considered  as 
an  investment  upon  which  it  may  receive  a  return  of  6 
per  cent.,  and  also  a  further  return  which  will  amortize  the 
loss  at  some  future  period.  The  mere  statement  of  this 
result  shows  the  absurdity  of  soch  a  treatment 

The  conclusion  is,  that  so  far  as  moneys  actually  expended 
in  the  past  for  attaching  business  to  the  property  after  the 
period  of  operation  has  commenced  are  concerned,  they 
must  be  treated  as  operating  expenses  and  can  not  be  con- 
sidered in  any  event  an  investment  in  the  property  upon 
which  the  company  is  lawfully  entitled  to  a  return.  If  this 
view  is  correct,  they  are  no  part  of  what  may  be  termed 
going  concern  valne. 

Considering  now  the  question  of  whether  a  failure  to 
obtain  proper  returns  for  capital  actually  Invested  in  the 
business  either  during  an  earlier  or  a  later  period  constitutes 
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below  6  per  cent  per  annum  apon  pain  of  being  considered 
confiscation,  it  is  to  be  obserred  that  this  in  another  form 
is  precisely  the  principle  which  this  Commission  refnsed  to 
recognize  in  the  case  of  the  Internationl  Bailway  Company. 
In  that  case  it  was  contended  that  the  company  was  entitled 
to  a  reasonable  return  upon  tbe  aasnmed  valne  of  its  prop- 
erty, and  that  when  it  failed  to  earn  such  sum  as  was  deemed 
to  be  reasonable  it  was  entitled  to  capitalize  the  deficit;  and 
upon  this  process  of  reasoning  it  figured  up  a  capitalization 
of  about  110,000,000,  this  capitalization  arising  wholly  from 
a  failure  to  earn  what  the  comx>aDy  considered  to  be  a  proper 
return.  The  Commission  declined  to  recognize  this  con- 
tention, observing,  among  other  things,  that  it  produced  the 
somewhat  curious  result  that  the  greater  tbe  loss  the  greater 
the  ralne  of  tbe  property.  The  same  remark  applies  here. 
If  the  company  suffered  no  deprivation  of  dividends  at  the 
commencement  of  its  operations,  it  has  no  going  concern 
value  from  this  source.  If,  on  the  other  hand,  during  the 
first  years  of  its  operation  it  received  no  dividends,  the 
argument  is  that  it  is  entitled  to  capitalize  the  amount  of  a 
rea^nable  dividend  as  an  expense  which  it  Incurred' in 
getting  the  business  started,  on  precisely  the  same  gronnd 
that  it  is  entitled  to  capitalize  interest  paid,  during  con- 
struction. 

Analyzing  this  contention,  we  must  first  observe  that  it 
is  based  upon  the  assumption  that  the  investor  has  a  legal 
right  to  a  reasonable  dividend  upon  the  amount  invested 
by  him  in  the  property,  and  that  if  the  public  falls  to 
patronize  his  business  snfdciently  to  pay  that  dividend  in 
one  yeaf,  the  patrons  of  tbe  business  thereafter  must  make  it 
up  and  pay  a  return  which  will  treat  such  loss  as  an  inv^t- 
meut  in  tbe  business.  As  stated'  above  with  reference  to 
operating  expenses,  clearly  there  is  no  such  legal  right  A 
failure  to  receive  returns  from  a  business  is  not  an  invest- 
ment in  tbe  business.  If  the  principle  of  failure  to  receive 
returns  from  the  investment  in  the  business  constituting  a 
further  investment  in  the  business  were  to  be  applied 
throughout  the  country,  tbe  results  would  probably  be  some- 
what startling.    Whether  it  consdtntefl  an  equitable,  grouod 
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which  may  justly  be  taken  into  consideration  and  in  the 
exercise  of  a  jnat  discretion  allowed  for  in  fixing  a  rate,  is 
entirely  another  matter. 

The  conclneion,  therefore,  is  that  deprivation  of  returns 
upon  the  investment  after  the  operating  period  has  com- 
menced does  not  constitnte  an  investment  in  the  business  and 
a  property  right  which  must  be  recognized  as  part  of  the  fair 
investment  value  of  the  bnsinees  and  which  must  be  recog- 
nized in  the  rate  both  for  return  ajion  capital  invested  and 
for  destruction  of  capital. 

The  next  question  is  whether  such  deprivation  of  return 
or  loss  of  dividends  and  such  expenditures  for  attaching  the 
business  may  be  fairly  and  reasonably  allowed  for  in  the 
rate  which  is  fixed.  Obviously,  this  depends  upon  the  ques- 
tion of  whether  such  deprivation  occurred  and  such  expendi- 
tures were  made.  No  allowance  can  be  made  for  anything 
which  was  not.  No  allowance  should  be  made  for  an  expendi- 
ture which  was  not  incurred,  or  if  incurred  has  been  repaid. 
No  allowance  should  he  made  for  a. dividend  which  was  not 
paid  unleM  it  was  equitable  and  just  that  the  dividend 
should  be  paid  and  was  in  fact  not  paid.  In  this  case  the 
respondent  has  made  no  proof  of  such  expenditures  or  losses. 
It  has  stood  upon  the  theoretical  proposition  that  any  going 
concern  has  a  going  concern  value  in  addition  to  that  value 
which  is  allowed  to  the  physical  property  in  consideration  of 
its  being  a  going  property.  There  is,  accordingly,  no  just'fi 
cation  in  the  direct  evidence  for  any  assumed  expenditures 
or  losses  in  the  earlier  years  of  the  business.  We  may  assumr 
that  expenditures  were  made  in  tiie  earlier  years  of  the  busi- 
ness which  have  not  been  shown.  We  know  that  they  have 
been  made  in  the  later  years  from  the  reports  of  the  company 
above  quoted.  We  know,  however,  that  these  expenditures 
have  been  charged  to  operating  expenses.  We  know  that  the 
operating  expenses  have  been  paid  by  the  public  and  that  the 
returns  from  operation  have  always  been  greater  than  the 
operating  expenses.  These  considerations  show  that  no 
return  should  be'  made  in  the  rate  because  of  expenditures 
made  for  attaching  the  business,  it  being  plain  that  all  such 
expenditures  have  been  heretofore  paid  by  the  public. 
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As  to  the  lOBSeH  id  dividends,  that  will  be  a  matter  for 
proper  consideration  in  another  coanection,  observing  bow- 
ever  at  this  time  for  the  sake  of  clearness  that  the  company 
baa  established  no  just  claim  whatsoever  to  any  return  in 
this  case  for  going  concern  value  except  sucb  as  is  fonnd, 
and  necessarily  found  in  the  value  of  the  investment  in  the 
physical  property. 

It  would  be  a  labor  of  no  value  to  attempt  to  review  all 
of  the  cases  which  have  been  before  courts  and  commissions 
in  which  the  question  of  going  concern  value  haL  been 
considered. 

Speaking  of  this  matter  of  going  concern  value,  a  recent 
work  upon  the  valuation  of  public  utility  properties,  by 
Henry  Ploy,  says: 

There  is  no  element  included  in  the  total  valuation  of  utility  properties 
concerning  which  there  is  greater  difference  of  opinion  or  more  con- 
troversy and  indefiniteness  with  regard  (o  methods  of  its  evaluatioiL 

This  statement  is  correct  as  far  as  .it  goes.  To  it  might 
well  be  added  that  there  is  great  controversy  as  to  what 
going  concern  value  is,  and  whether  it  should  be  considered 
at  all  in  rate  eases. 

The  views  hereinbefore  expressed  are  believed  to  be  well 
supported  by  judicial  decisions.  Some  of  these  decisions  are 
as  follows: 

In  Cedar  Rapids  Water  Company  vs.  City  of  Cedar 
Rapids  (118  Iowa  234),  the  Supreme  Court  of  Iowa  said: 

It  is  proper  here  to  say  that  in  reaching  these  conclusions  we  have  nol 
attempted  any  estimate  of  the  "going  value"  of  the  water  works  as  a 
distinct  and  separate  item  in  the  calculations.  By  "going  value"  we  under- 
stand is  meant  that  value  which  arises  from  having  an  established  "going" 
business.  While  not  the  enact  equivalent  of  "good  will"  as  applied  to 
ordinary  business,  it  is  of  a  somewhat  similar  nature  and  attaches  to  the 
business  rather  than  to  the  property  employed  in  such  business.  The  fact 
that  the  business  is  established  is  of  course  a  material  fact  in  ascertaining  the 
value  of  the  plant,  and  especially  is  this  true  where  the  property  is  being 
estimated  for  the  purpose  of  sale  or  condemnation ;  but  as  a  basis  for  esti- 
mating profits,  its  signification  is  less  apparent. 

In  the  matter  of  the  arbitration  of  the  valuation  of  the 
property  of  the  Cleveland  Railway  Company  had  4n  1909, 
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the  arbitrator  was  Judge  Robert  W.  Tajler  of  the  United 
States  District  Court,  and  in  his  decision  he  says : 

I  allow  nothmg'  for  going  value.  Going  value  raises  a  question  of  defini- 
tion, and  it  is  sufficiently  disposed  of  according  to  my  view  by  saying  that 
it  only  has  a  value  as  applied  to  a  street  railroad  enterprise  because  of 
the  expenses  incident  to  organization,  superintendence,  administration,  1^[al 
expenses  and  interest  during  construction ;  it  is  involved  in  the  general 
subject  of  necessary  overhead  charge  and  arises  only  out  of  and  u  to  be 
defined  and  limited  entirely  by  the  money  necessarily  expended  to  put  it 
into  shape  where  it  hat  value  as  an  operating  instrumentality.  Beyond  that 
[  recognize  no  value  to  going  value  or  no  such  thing  as  going  value  to  be 
applied  to  a  street  railroad  enterprise. 

In  Conaolidated  Gas  Company  vs.  City  of  New  York  (157 
Fed.  849),  District  Judge  Hough  disallows  good  will  value, 
which  he  treats  substantially  the  same  as  going  concern 
value.  His  remarks  upon  this  subject  are  too  loog  to  quote, 
and  it  is  only  necessary  to  say  that  when  the  case  came 
before  the  United  States  Supreme  Court  (Willcox  vs.  Con- 
solidated Oaa  Company,  212  U.  S.  19),  the  court  said: 

We  are  also  of  opinion  that  it  is  not  a  case  for  a  valuation  of  good 
will. 

In  the  case  Knos^ille  vs.  Water  Company  (212  U.  S.  1), 
the  court  below  had  added  to  the  appraisal  960,000  for 
"going  concern,"  as  well  as  $10,000  for  "organization, 
promotion,  etc."    On  this  the  court  said : 

The  latter  sutn  [$150,000  for  "going  concern"!  we  understand  to  be  an 
expression  of  the  added  value  of  the  plant  as  a  whole  over  the  sum  of 
the  values  of  its  component  parts  which  is  attached  to  it  because  it  is  in 
active  and  successful  operation  and  earning  a  return.  We  express  no 
opinion  as  to  the  propriety  of  including  these  two  items  in  the  valuation  of 
the  plant  for  the  purpose  for  which  it  is  valued  in  this  case,  but  leave  that 
question  to  be  considered  when  it  necessarily  arises.  We  assume  without 
deciding  that  these  items  were  properly  added  in  this  case. 

-This  language  can  be  construed  in  no  way  except  that  the 
court  was  of  the  opinion  that  going  concern  value  was  a 
subject  yet  to  be  passed  upon  by  it  as  a  proper  element  in  a 
rate  case. 

In  the  case  Cedar  Rapidg  Oas  lAght  Compatiy  vs.  Cedar 
Rapids  (144  Iowa  426),  involving  the  valuation  of  a  gas 
plant  for  rate  purposes,  the  court  said :        r ;  ■,:cij  b,  C^OOglc 
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Also  the  sum  of  $100,000  was  inclnded  by  this  witness  as  enbutce- 
ment  of  value  by  reason  of  being  a  "going  concern."  ' 

It  followa  this  statement  with  some  discuBsion  which  is 
not  as  l(^ca11j  perfect  as  might  be  desired,  bat  does  make 
the  statement: 

Save  as  above  indicated  the  element  of  value  des^nated  as  "gdng  con- 
cern" is  but  another  name,  for  "good  will"  which  is  not  to  be  taken  into 
account  in  a  case  like  this  where  the  company  is  granted  a  monopoly.  Tbe 
witnesses  for  plaintiff  took  into  account  "good  will"  in  giving  their  opinioa 
of  the  enhancement  in  value  because  of  being  a  going  concern,  and  we  have 
no  means  of  separating  these  so  as  to  ascertain  thdr  estimate  of  tiie 
separate  advantage  of  completion  so  as  to  cam  a  present  income. 

This  case  went  to  the  Supreme  Court,  which  affirmed  the 
action  of  the  state  court  in  sustaining  the  rates  in  question. 
The  case  is  reported  in  223  U.  8.  655,  and  was  decided  in 
March,  1912.  At  3>age  669  the  court  uses  the  following 
language: 

Then  again,  although  it  is  argued  that  the  court  excluded  gtiag  value, 
the  court  expressly  took  into  account  tbe  fact  that  the  plant  wu  in  stic- 
cessful  operation.  What  it  excluded  was  the  good  will  or  advantage 
incident  to  the  possession  of  a  monopoly,  so  far  as  that  might  be  supposed 
to  give  the  plantiff  the  power  to  charge  more  than  a  reasonable  price.  An 
adjustment  of  this  sort  under  a  power  to  regulate  rates  has  to  steer  be- 
tween Scylla  and  Chajybdis.  On  the  other  side,  if  the  franchise  is  taken  to 
mean  that  the  most  profitable  return  that  could  be  got,  tree  from  competition, 
is  protected  by  the  Fourteenth  Amendment,  then  the  power  to  regulate  is 
null.  On  the  other  hand,  if  the  power  to  regulate  withdraws  the  protection 
of  the  Amendment  altogether,  then  the  property  is  naught  This  is  not  a 
matter  of  economic  theory,  but  of  fair  interpretation  of  a  bargain.  Neither 
extreme  can  have  been  meant.    A  midway  between  them  must  be  hit 

In  the  Des  Moines  G-as  Ca^  the  Special  Master  in 
Chancery  excluded  going  value,  saying: 

In  my  Judgment,  after  considering  the  able  and  thorough  argumeoti  of 

counsel,  it  ts  decisive  of  the  question  and  holds  that  "going  value"  should 
not  be  considered  In  determining  the  basis  upon  which  the  complunant  is 
entitled  to  have  its  return  reckoned,  and  I  feel  it  is  my  duty  to  so  state- 
The  physical  value  as  hereinbefore  determined  is  reckoned  upon  the  fact 
that  the  plant  was  in  successful  operation  when  the  earnings  so  indicated, 
otherwise  its  value  would  be  much  less.  The  "going  value"  is  that  e 
ment  which  results  from  a  well-developed  and  paying  badness. 
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Id  the  case  Mayheio  vb.  Kingt  County  Lighting  Company, 
decided  by  the  Public  Service  Gommissioii  of  the  First  Dis- 
trict of  this  State,  "going  valne"  was  disallowed  except 
80  far  as  it  was  represented  in  construction  costs,  including 
,  promotion  and  organization,  contractor's  profits,  engineering, 
supervision,  ete. 

The  same  Commission,  in  the  c^e  of  the  Queens  Borough 
Qaa  and  Electric  Company,  decided  in  1911,  had  under  con- 
sideration the  proper  treatment  of  early  losses  or  the  cost 
of  establishing  business,  and  its  conclusions  are  stated  in  the 
following  language: 

But  k  ordinarily  happCDi  during  the  first  few  jean  of  operation  that 
the  company  does  not  earn  a  fair  return.  How,  then,  are  the  investors 
to  be  made  whole? 

There  are  two  solutions.  One  is  to  caintalize  the  losses  or  deficiencies 
below  a  fair  retnni  and  all  the  other  elements  which  are  said  to  be  in- 
cluded in  "going  concern".  This  would  be  accomplished  by  using  the 
proceeds  from  the  sale  of  stocks,  bonds  or  notes  to  pay  expenses  for  "going 
concern"  and  a  fair  return  to  investors.  To  use  money  from  such  sources 
to  pay  dividends  would  be  absurd,  dangerous  and  unjustifiable.  If  such 
a  practice  were  s'tarted,  where  would  it  end?  Probably  in  bankruptcy  and 
dissolution. 

The  use  of  capital  moneys  to  pay  current  expenses  after  operation  has 
been  begun  is  open  to  similar  critidsm.  Who  is  to  determine  whether  a 
canvasser,  an  accountant,  an  engineer,  or  a  laborer  is  to  be  paid  out  of 
capital  or  earnings?  All  are  connected  with  the  optration  of  the  plant, 
but  if  the  theory  is  sound  that  "going  concern"  expenses  are  to  be  charged 
to  capital,  the  wages  or  salaries  paid  to  certain  employees '  must  be  paid 
out  of  capital.  Who  is  to  decide  when  this  shall  be  done,  or  when  it  shall 
ceaae  after  it  has  once  been  started?  How  may  one  determine  when  an 
employee  is  contributing  to  "going  concern"?  It  is  easy  to  fix  a  date  when 
the  coDStntction  period  ends  and  operation  begins,  but  how  may  one  know 
when  "going  concern"  expenses  cease?  To  follow  this  solution  of  the 
problem  would  open  the  door  wide  to  overcapitalization,  financial  manipu- 
lation and  the  misappropriation  of  fundi. 

The  other  solution  is  to  charge  all  such  expenses  to  operation,  to  attempt 
to  make  no  fine-spun  distinctions  and  then  to  permit  the  company  to  chaige 
in  later  years  rates  sufficient  to  offset  its  deficiencies  below  a  fair  return  in 
the  first  few  years.  This  method  involves  no  questions  aa  to  capitalisa- 
tion and  can  not  result  in  the  inflation  of  securities.  Ordinarily,  the  com- 
pany which  is  wisely  managed  follows  this  very  course  and  works  out 
an  adjustment  by  itsdf.  Questions  arise  only  when  the  State,  through  some 
agency,  is  called  upon  to  determine  whether  the  rates  are  reasonable.  Then 
the  rate  of  retnm  to  be  allowed  upon  the  investment  should  be  such  as  to 
offset  losses  in  early  years.  This  principle  is  adopted  in  this  case,  and  no 
further  allowance  is  made   for  "going  concern"  in   determining  the   fair 
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value  of  the  property.    When  we  come  to  the  discussion  of  a  fair  rate  of 
retUTn,  the  other  phases  of  this  principle  will  be  considered. 

There  are  other  casea  which  are  irreconcilable  with  the 
views  herein  expressed  and  with  the  cases  cited.  They  have 
been  given  careful  examination.  The  reasoning  where  any- 
existed,  has  been  carefully  analyzed,  with  the  result  that  the 
Commission  is  convinced  that  the  views  hereinbefort 
expressed  are  the  ones  which  it  should  follow  in  rate  cases; 
and  therefore  going  concern  value  is  disallowed  in  this  case 
as  a  separate  item  of  property  npon  which  the  company  is 
entitled  to  receive  a  return  except  as  it  is  reimbursed  in  the 
general  valuation  of  the  plant. 

What,  if  any,  allowance  should  be  made  in  the  rate  to 
recoup  the  company  for  any  supposed  lack  of  profits  to  which 
it  was  fairly  entitled  or  expense  incurred  in  establishing  the 
business  should  now  be  considered. 

Should  an  Alwvpancb  fob  Dbfbbbbd  PEOFrre  oe  Ezpbsm- 
TUBES  Made,  be  Made  in  the  Rate? 

In  considering  the  question  whether  an  allowance  should 
be  made  in  the  rate  for  deferred  profits  or  actual  expendi- 
tures made,  or  both,  it  may  be  well  to  consider,  first,  ao 
assumption  which  runs  through  the  evidence  of  the  three 
witnesses  sworn  on  behalf  of  the  respondent  that  it  is  almost 
if  not  quite,  a  matter  of  course  that  these  elements  neces- 
sarily exist  in  the  case  of  any  company.  This  feeling  seems 
to  be  entertainod  by  counsel  for  the  respondent  in  their  brief 
in  calling  marked  attention  to  the  fact  that  "the  City  has 
offered  no  testimony  to  controvert  our  claims  in  this  regard 
[of  going  concern  value]". 

Mr.  Jackson  deflaes  this  element  of  ralae  as  '^he  value 
that  comes  from  associating  or  attaching  a  plant  to  its 
business  which  vitalizes  the  plant  and  gives  it  an  earning 
capacity".  He  speaks  of  it  as  a  value  additional  to  the  cost 
of  the  plant;  and  as  his  evidence  is  understood,  what  he  has 
in  mind  is  earning  power.  He  indicates,  however,  one  way 
of  ascertaining  such  valuf  to  be  the  making  of  calculations 
or  estimates  of  the  cost  which  a  duplicated  plants  which  he 
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calls  a  phantom  plants  that  is  oltimately  expected  to  cover 
the  aame  territoiy,  for  the  purpose  of  ascertaining  the  cost, 
would  be  required  for  getting  the  income,  the  business  as- 
sociated with  this  phantom  plant 

The  witness  Aimert  seems  to  put  the  value  upon  the  basis 
of  expense  sustained  in  attaching  the  business,  for  which  the 
company  should  be  reimbursed,  and  he  says:  "I  have  made 
an  allowance  for  advertising  and  soliciting  of  three-quarters 
of  a  cent  per  watt  of  the  load  connected,  which  in  this  case 
amounts  to  |300,000."  He  says  this  is  a  part  of  the  going 
value,  but  not  the  whole  of  it 

The  witness  Metcalf  defines  going  value  as  the  value  of  the 
creating  or  existing  income  of  the  plant  He  says:  "The 
two  methods  which  have  been  used  might  be  termed  in  r 
general  way  the  cost  of  developing  business  j  and  the  second, 
the  going  value,  determined  by  the  method  of  reproduction." 
Further,  he  says:  "Whereas  the  other  method  involved  the 
determination  of  the  cost  of  reproducing  the  iucome  as  of 
to-day,  the  idea  being  to  reproduce  as  of  to-day  the  income 
in  a  similar  manner  to  that  which  you  reproduce  the  tost 
of  the  physical  plant  as  of  to-day." 

While  the  matter  is  not  entirely  clear,  it  would  seem  that 
all  of  the  witnesses  have  in  mind  either  a  method  of  estimat- 
ing the  actual  cost  of  developing  the  business  or  the  assumed 
cost  of  developing  an  equal  business  with  a  phantom  plant. 
They  have  different  theories  or  methods  for  arriving  at  their  . 
results.  It  is  well  to  compare  these  theories  with  the  actua' 
experience  of  the  respondent. 

The  following  table  discloses  the  experience  of  the  respond- 
ent for  the  last  six  years  of  its  existence,  in  these  respects : 
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Under  the  Uniform  System  of  Accounts  prescribed  by  this 
Commission,  each  electrical  corporation  ib  required  to  keep 
an  accurate  account  of  all  expenses  of  this  nature.  This 
system  of  accounts  was  in  operation  for  the  years  1909, 
1910,  and  1911.  An  examination  of  the  reports  of  the  com- 
pany shows  that  it  substantially  kept  the  same  account  for 
three  years  preceding  thereto,  and  accordingly  the  second 
-  column  shows  the  actual  expenditures  made  by  the  company 
in  attaching  business  during  the  six  years  ended  Decemb. 
31,  1911,  and  the  total  amount  is  ¥34,004.  These  expendi- 
tures were  charged  to  operating  expenses,  and  therefore  the 
company  has  fully  been  reimbursed  in  this  respect,  unless 
there  was  a  deflcieniT'  In  dividends  which  it  ought  to  receive.. 
The  column  headed  "Dividends  paid"  shows  dividends  which 
it  actually  received  during  these  six  years,  and  the  total 
amount  thus  received  was  f869,997;  so  that  so  far  as  this 
period  is  concerned,  the  company  hsB  been  remunerated  with 
reasonable  liberality,  considering  the  fact  that  not  one  dollar 
was  put  into  the  company  by  the  stockholders  from  their 
own  pockets,,  the  plant  being  constructed  entirely  from  pro- 
ceeds  of  bond  sales  and  from  income  derived  from  operation. 

Anothra  fact  of  great  importance  is  that  the  column 
headed  "Operating  revenue"  shows  that  such  revenue  for 
the  year  ended  June  30,  1906,  was  {728,194 ;  while  for  the 
year  ended  December  31,  1911,  it  was  |1,516,100.  The 
increase  in  business  during  the  last  five  years  was  therefore 
f787,906,  while  all  of  the  expenditures  for  inducing  this  in- 
crease made  during  the  time  were  (34,004. 

According  to  the  witness  Metcalf,  the  cost,  as  it  might  be 
termed,  of  acquiring  the  business  for  the  phantom  plant  was 
91,000,000.  Apportioning  this  cost  to  the  business  acquired 
during  the  last  five  years,  we  find  that  upward  of  f  500,000 
of  it  is  assignable  to  that  period,  while  the  expense  actually 
incurred  was  |34,004.  It  may  be  answered  to  this  that  the 
expenses  were  incurred  daring  the  previous  history  of  the 
company.  There  la  nothing,  however,  to  show  that  this  is 
the  fact*  and  an  analysis  of  the  accounts  of  the  company 
vonld  show  that  it  is  not  a  fact 
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However,  the  subject  is  not  yet  exhauated.  The  following 
table  is  a  claasiflcatioa  of  the  operating  revenues  of  the 
respondent  for  the  six  years  ended  December  31,  1911,  show- 
ing the  source  from  which  its  reveniie  was  derived: 
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An  analysis  of  this  table  shows  that  for  the  year  coded 
December  31,  1911,  of  a  total  reveirae  of  |1^16,100,  |817,- 
517  was  obtained  from  the  Cit?  of  Buffalo,  the  loteru- 
tiooal  Bailway  Company,  and  the  BnCtalo  Genera}  Electric 
Company;  and  91,127  from  miscellaneoos  electric  revenoe, 
which  to  some  extent  at  least  waa  not  derived  from  tlie 
sale  of  electric  energy;  leaving  for  its  power  business  gen- 
erally total  receipts  of  |697,456.  It  will  not  be  claimed  that 
there  was  any  appreciable  amount  of  racpendltnre  in  ob- 
taining the  business  of  the  Buffalo  General  Electric  Com- 
pany and  the  International  Bailway  Company,  and  probably 
no  sucb  claim  would  be  made  in  the  case  of  the  City  of 
Buffalo,  BO  that  really  whatever  expenditures  have  been  made 
to  build  up  the  business  have  been  made  to  obtain  the  gen- 
eral  power  business  a^regating  f697,456  in  the  year  1911. 
This  business  amounted  for  the  year  ended  June  30,  1906, 
as  nearly  as  can  be  ascertained  at  the  present  time  and  from 
the  data  at  band,  to  $238,839,  so  that  if  this  agure  be  cor 
rect  the  increase  from  June  30,  1906,  to  December  31,  1911, 
a  period  of  SVg  years,  was  $458,617;  while  upon  Mr.  Met- 
calf  s  theory  the  expense  of  attaching  this  business  should 
be  capitalized  in  perpetuity  at  upward  of  $500,000,  asBoming 
of  course  that  bis  theory  would  disregard  the  business  of 
the  three  consumers,  City  of  Buffalo,  Intematiooal  Bail- 
way  Company,  and  Buffalo  General  Electric  Company. 

Considering  now  the  general  subject  of  whether  the  com- 
pany or  its  stockholders  are  entitled  to  any  general  allow- 
ance for  deferred  dividends  to  which  they  were  reasonably 
entitled,  expenditures  made'  for  attached  business,  or  gra- 
eral  promotion  on  account  of  labors,  risks,  and  hasards 
incurred,  the  tollowing  are  the  considerations  which  appear 
to  us  to  be  pertinent 

No  money  was  put  into  the  business  from  the  pockets  of 
the  stockholders.  All  of  the  property  now  owned  has  been 
procured  by  the  use  of  money  derived  from  the  sale  of  bonds 
or  from  income  derived  from  operation.  The  growth  of  the 
business  has  been  gradual.  The  report  of  the  examiner 
shows  that  the  total  fixed  capital  June  30,  1899,  was  $433,- 
996,  and  at  the  same  date  the  bonded  indebtedness  was  $426,- 
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000.  Id  the  conuaenta  made  by  the  company  upon  the  ex- 
aminer's report,  it  appears  that  the  total  cost  ot  the  plant 
to  that  time  was  (555,428.69.  June  30,  1906,  such  cost  of 
fixed  capital  had  increased  to  fl,193,110,  and  the  growth 
-  thereafter  year  by  year  is  disclosed  in  the  table  heretofore 
given. 

As  nearly  as  can  be  estimated,  and  upon  the  basis  of  valua- 
tion adopted  in  this  opinion,  the  property,  including  that 
not  in  the  public  service,  which  was  owned  by  the  company 
December  31,  1911,  had  a  value  of  92,768,785.  Slightly 
different  results  can  be  obtained  by  using  different  methods, . 
but  the  difference  would  be  immaterial.  The  following 
tabulation,  therefore,  is  substantially  correct  in  showing 
what  the  stockholders  in  this  company  have  received  without 
the  investment  of  any  money: 

Property  owDcd  December  31,  1911 $2^68^85 

Deduct  amount  ainortization  reserve  486,499 

Balance  $2,282,286 

Deduct  bonded  indebtedneu  1,384,000 

Net  equity  in  property  $89^286 

Received  in  dividends  to  December  31,  1911  929,997 

TOTAL  KBCZIVED  TO  DECEUBEB  31,   1911    $1^28,283 

It  is  believed  that  the  foregoing  showing  does  not  justify 
any  farther  allowance  for  a  return  upon  the  intangibles  of 
any  natore. 

Dhpbidciation. 

The  treatment  which  should  be  accorded  to  depreciation 
in  this  case  demands  very  careful  consideration,  the  problem 
being  somewhat  different  from  that  of  a  company  having  a 
perpetual  franchise.  The  franchise  of  the  company  was 
granted  by  the  City  of  Buffalo  in  the  year  1896,  for  a  term  of 
thirty-six  years.  It  therefore  expires  in  January,  1932,  or 
twenly  years  from  January,  1912,  from  which  time  the  cal- 
culations of  this  case  are  practically  based  for  most  pur- 
poses.   The  position  of  the  City  is  in  effect  that  at  the  end 
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of  this  twenty  years  the  franchise  will  be  renewed  by  tlie 
City  upon  fair  and  equitable  terms,  and  that  therefore  the 
question  of  termiuatioo  of  franchise  may  be  disregarded. 
It  contends  that  at  the  expiration  of  the  franchise  term  it 
will  be  ao  essential  to  consumers  to  have  a  continnation  of 
service  that  the  City  will  be  under  moral  necessity  for  af- 
fording such  continuation  upon  such  terms  as  will  be  jnst 
and  reasonable  to  the  company. 

On  the  other  hand,  the  respondent  assomes  that  this  posi- 
tion is  altogether  too  speculative;  that  it  is  impossible  to 
guess  what  may  be  the  situation  of  aiTairg  in  1932;  and 
whether  the  company  will  be  permitted  to  occupy  the  streets 
of  the  City,  which  occupancy,  of  course,  is  essential  to  its 
continuance  in  business,  can  not  be  known  and  therefore 
can  not  be  assumed.  It  therefore  tabes  the  position  that 
its  property  must  be  amortized  during  this  period  of  twenty 
years  and  that  disregarding  this  claim  would  be  legal  error. 

There  is  also  the  usual  disagreement  as  to  the  treatment 
of  depreciation  which  is  found  iu  cases  of  this  character. 
Putting  the  two  together  makes  a  situation  of  extreme  com- 
plication. 

Some  consideration  of  the  elementary  principles  involved 
will  be  useful  in  clearing  the  situation.  The  general  prin- 
ciple upon  which  the  amount  of  return  is  to  be  ascertained 
is  that  the  entire  body  of  customers  must  pay  an  aggregate 
amount  equal  to  (a)  the  actual  proper  operating  expenses, 
(b)  a  reasonable  return  annually  for  the  use  of  the  capital 
invested  in  the  service  of  the  public,  and  (c)  an  amount 
which  is  equal  as  nearly  as  can  be  ascertained  to  the  aver- 
age annual  destruction  of  the  property  employed  in  the  pub- 
lic service. 

It  is  not  advisable  to  discuss  at  this  time  the  amount  of 
the  annual  reasonable  return  for  the  use  of  the  capital  in- 
vested in  the  public  service.  It  is,  however,  essential  to 
assume  some  rate  for  the  purpose  of  definite  calculations. 
Merely  for  this  purpose,  and  nothing  further,  the  return  at 
this  time  will  be  assumed  to  be  6  per  cent 

The  depreciation  problem  arises  with  reference  to  that 
portion  of  the  return  which  is  above  desigiuited.as   {c). 
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namely  the  amount  which  is  equal  as  nearlj  as  maj  be  as- 
certained to  the  average  annual  destruction  of  the  prop- 
erty employed  in  the  public  service. 

There  is  no  controversy  whatsoever  over  the  proposition 
that  the  public  must  pay  at  some  time  and  in  some  form 
for  the  property  which  is  destroyed  or  used  in  affording  it 
the  service  which  it  receives,  and  there  is  no  controversy 
over  the  fact  that  this  return  should  be  spread  equitably 
over  the  entire  life  of  the  property.  A  piece  of  machinery 
is  put  into  use  in  the  public  service  and  for  many  years  is 
practically  as  good  as  new,  bnt  at  some  time  it  becomes  worn 
out  or  obsolescent  and  must  be  thrown  out  of  service,  at 
which  time  it  has  no  value  except  scrap  or  junk  value  which 
for  the  purposes  of  the  present  discussion  may  be  disre- 
garded. The  public  in  whose  service  the  machinery  has  been 
worn  out  must  pay  the  company  for  the  machinery,  and  the 
first  problem  is  to  ascertain  at  the  commencement  of  the 
service  of  the  machinery,  if  practicable,  with  a  reasonable 
degree  of  certainty,  how  many  years  the  machine  would 
remain  in  service.  This  number  of  years  is  termed  the  life 
of  the  machine.  Then  the  value  of  the  machine  must  be 
paid  by  all  of  the  public  receiving  the  benefits  of  its  use  and 
destruction  during^  the  entire  life  of  the  machine.  This  life 
has  to  be  assumed  at  the  commencement  of  the  term  in  order 
that  those  getting  the  benefit  of  the  use  of  the  machine  the 
first  year  may  pay  their  due  and  proper  proportion,  and  so 
on  during  the 'term  of  life. 

When  such  average  life  has  been  ascertained,  the  metliod 
of  treating  the  depreciation  so  as  justly  and  equitably  to 
apportion  it  among  the  different  consumers  during  the  en- 
tire life  of  the  machine  must  be  determined.  Several  methods 
are  possible.  Two  have  been  generally  regarded  as  best 
in  principle  and  simplest  in  practise.  These  are  known  as 
the  sinking  fund  and  the  straight  line  methods.  The  sink- 
ing fund  method  is  briefly  that  the  consumers  shall  pay 
to  the  company  each  year  such  a  sum  as  will  when  invested 
at  compound  interest,  amount,  with  the  interest  accretions,  at 
the  end  of  the  estimated  term  of  life  of  the  property  in  serv- 
ice, to  the  amount  of  the  investment.       The  straight  line 
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method  is  to  pay  to  the  company  each  year  a  sum  equal  to  the 
amount  of  the  inTestment  divided  by  the  number  of  years 
constituting  the  estimated  term  of  life  of  the  property. 

The  difference  between  the  two  methods  is  of  great  prac- 
tical importance,  and  consists  in  this:  In  tiie  sinking  fund 
method,  no  part  of  the  principal  of  the  inTestment  is  re- 
turned to  the  company  until  the  original  property  is  taken 
out  of  service,  and  then  the  fund  merely  takes  the  place  of 
the  property  thus  removed  because  it  has  been  worn  oat  and 
destroyed  by  the  public  service. 

During  the  term  of  life  of  the  property  the  company  gets 
no  benefit  of  the  annual  payment  made  by  the  public.  The 
interest  accretions  are  added  to  the  principal,  and  at  the 
end  of  the  estimated  term  the  company  simply  has  enough 
money  to  replace  the  property.  During  the  entire  period 
the  company  has  the  same  amount  invested  or  used  in  the 
public  service,  and  therefore  during  the  entire  assumed  life 
of  the  property  is  entitled  to  the  same  amount  of  annual 
return  thereon. 

In  the  straight  line  method,  the  average  estimated  annual 
destruction  of  capital  is  paid  to  the  company  each  year,  and 
hence  the  amount  it  has  invested  in  the  public  service  is 
constantly  diminishing  so  far  as  any  particular  piece  of 
property  is  concerned.  As  the  amount  is  returned  to  the 
company,  the  return  upon  it  by  way  of  use  or  interest  charge 
should  of  course  cease.  These  elementary  propositions,  it 
is  true,  are  not  well  anderstood  by  the  public  generally, 
and  therefore  a  concrete  illustration  will  probably  make  the 
matter  plainer. 

Assuming  a  piece  of  machinery  costs  the  company  f  20,000 
and  has  a  useful  life  in  service  of  twenty  years,  and  at  the 
end  of  that  term  the  property  must  be  thrown  out  as  worth- 
less, the  company  is  entitled  to  have,  and  the  public  should 
pay,  a  return  of  6  per  cent  each  year  for  the  use  of  the  money 
invested,  or  }1,200.  It  is  also  entitled  to  have  its  120,000 
returned  to  it  at  the  end  of  the  twenty  years.  By  the  sinking 
fund  method  it  gets  the  91,200  each  year  for  the  use  of  its 
money,  and  also  the  sum  which  invested  at  say  4  per  cent 
impounded  will  at  the  end  of  twenty  years  amonnt  to 
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920,000.  This  mm  would  be  annually  f  671.63.  The  public 
should  therefore  on  this  basis  pay  (1,871.63.  Of  this  amount, 
$1,200  would  be  for  the  company's  dividend  and  f671.63 
would  go  into  the  sinking  fund ;  and  the  company  would 
get  DO  benefit  therefrom  except  at  the  end  of  the  term,  when 
the  entire  fund  would  be  used  in  replacing  the  destroyed 
piece  of  machinery.  This  method  of  replacing  machinery 
makes  the  annual  payment  made  by  the  public  less  each 
year  for  the  destruction  of  capital,  for  the  reason  that  the 
public  the  first  year  has  to  pay  for  destruction  only  such 
som  as  placed  at  compound  interest  would  amount  to  the 
,  proportion  which  it  ought  to  pay  of  the  (20,000. 

In  the  straight  line  method,  theoretically,  the  payment  by 
the  company  should  change  each  year.  The  public  pays  one- 
twentieth  of  the  depreciation,  or  (1,000,  and  also  pays  inter- 
est upon  the  amount  invested.  Therefore,  the  payment  the 
first  year  would  be  interest  (1,200,  depreciation  (1,000 :  total 
(2,200;  but  the  depreciation  for  that  year  having  been  re- 
turned to  the  company  by  the  public,  the  public  should  pay 
upon  that  no  more ;  and  therefore  the  second  year,  the  com- 
pany having  had  one-twentieth  of  Its  investment  Tetnmed 
to  it,  its  real  investment  in  the  public  service  would  be  only 
(19,000,  and  the  return  of  6  per  cent,  upon  this  would  be 
(1,140.  The  entire  payment  for  the  second  year  would  there- 
fore be  interest  (1,140,  return  of  capital  (1,000 :  total,  (2,140. 
The  last  year  of  the  term,  there  being  only  (1,000  which  re- 
mains in  the  public  service  which  has  not  been  paid  for  by 
the  public,  the  payment  would  be  interest  (60,  destroyed 
capital  (1,000:  total  (1,060.  If  this  method  is  used,  the 
company  must  take  such  measures  as  it  deems  wise  to  re- 
place the  machine. 

The  practical  impossibility  of  the  foregoing  arises  in  the 
following  way:  A  rate  case  is  brought  at  the  end  of  say 
ten  years,  when  half  the  term  of  the  life  of  the  machine 
has  elapsed.    Then  one  of  several  conditions  may  exist : 

1.  A  sinking  fund  invested  in  outside  securities  may  have 
been  created; 

2.  A  sinking  fund  invested  in  additions  to  the  plant  may 
have  been  created; 
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3.  The  destroction  of  capital  fund  on  the  straight  line 
method  may  have  been  annuallj  paid  to  the  company  and 
used  for  payment  of  dividends; 

4.  The  destruction  of  capital  fund  on  the  straight  line 
theory  may  have  been  paid  and  invested  in  additions  to  the 
plant; 

5.  The  business  may  have  yielded  only  the  interest  retom 
of  6  i>er  cent,  and  nothing  whatever  for  destruction  of  capi- 
tal; 

6.  The  business  may  have  paid  the  interest  return  and  a 
part  only  of  the  destruction  of  capital  charge,  which  may 
have  been  treated  either  upon  the  sinking  fund  theory  or 
upon  the  straight  line  method. 

The  question  then  arises,  do  these  difTerent  situatioits  re- 
quire different  treatment,  and  if  so,  will  they  result  in  dif- 
ferent rates?  An  examination  of  the  different  above  stated 
sitnations  will,  disclose  some  interesting  results. 

Comparing  cases  1  and  3 :  In  case  1,  it  would  seem  that 
the  fair  return  would  be  6  per  cent,  on  the  original  invest- 
ment of  $20,000  and  a  continuation  of  the  annual  destruc- 
tion of  property  charge  of  |671.63,  making  the  return  which 
the  public  is  to  pay  for  these  two  elements  |1,871.63,  which 
is  theoretically  the  precise  return  which  should  be  paid  dur- 
ing every  year  of  the  term  of  life  of  the  machine.  In  case 
3,  after  the  public  lias  paid  to  the  company  each  year  |1,000, 
being  the  average  amount  of  destruction  of  the  property, 
so  that  at  the  end  of  ten  years  the  company  has  invested  in 
the  public  service  only  |10,nOO  upon  which  it  is  entitled  to 
an  annual  return  of  6  per  cent,  or  $600,  together  with  a 
continuation'of  the  annual  destruction  of  property  chai^  of 
$1,000,  which  would  make  a  total  for  that  year  of  $1,600. 

It  is  clear  from  the  foregoing  that  the  manner  in  which 
the  subject  has  been  treated  in  the  past  is  always  an  element 
of  great  importance  in  reaching  the  conclusion  in  a  rate 
case  when  a  portion  of  the  life  of  the  property  has  expired. 
If  the  company  has  consistently  proceeded  upon  the  sinking 
fund  theory,  it  would  be  inequitable  to  change  suddenly  to 
the  straight  line  method  of  depreciation,  and  vice  versa. 
Under  the  sinking  fund  method,  the  public  has  paid  for  these 
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elements  of  return  the  sum  of  fl,871.63  each  year,  and  in 
order  properly  to  reimburse  the  company  this  meOiod  must 
be  continued,  and  to  change  arbitrarily  to  the  straight  line 
method  would  cut  the  return  down  to  fl,600  a  year,  which 
would  entail  a  positive  loss  to  the  company;  while  on  the 
other  hand,  if  the  company  has  been  charging  the  public 
upon  the  straight  line  method,  as  is  seen  above,  the  first  year 
the  public  paid  the  sum  of  f  2^200  and  the  eleventh  year  should 
pay  only  the  sum  of  11,600. 

These  mathematical  computations  need  not  he  continued, 
their  sole  purpose  in  this  place  being  to  present  in  clear  foriQ 
the  fact  that  it  is  impossible  in  a  rate  case  equitably  to  ad- 
just the  matter  of  depreciation  without  considering  how  it 
has  been  handled  by  the  company  in  the  past.  If  it  haa  been 
handled  in  the  past  npon  the  straight  line  method,  a  change 
to  the  sinking  fund  theory  would  obviously  be  unjast  to  the 
public  and  give  greater  returns  to  the  company  than  it  is 
entitled  to,  because  an  essential  element  of  the  sinking  fund 
theory  is  that  the  company  gets  no  benefit  from  the  sinking 
fund  until  the  end  of  the  term,  and  therefore  the  return 
upon  capital  must  be  continued  upon  the  full  amount  of  the 
investment  until  the  term  of  life  of  the  property  has  expired. 

If  the  company  has  been  charging  the  public  in  the  past 
upon  the  sinking  fund  theory,  the  use  which  it  has  made  of 
the  funds  collected  from  the  public  for  the  destruction  of 
property  introduces  a  new  complication  into  the  problem. 
If  the  depreciation  of  property  fund  has  been  invested  in 
outside  securities,  which  is  the  simplest  case  possible,  the 
situation  has  been  unfairly  stated.  If,  however,  it  has  been 
invested  in  additions  to  the  plant,  which  is  a  common  pro- 
cedure, the  annual  interest  chaj^e  of  $1,200  a  year  should 
be  continued,  with  a  charge  for  destruction  of  property  made 
up  theoretically  as  follows:  (a)  Amount  of  destruction,- 
$671.63;  (6)  less  profits  derived  from  the  use  of  new  prop- 
erty, (c)  plus  depreciation  of  the  new  property.  These  two 
elements,  (a)  and  (6),  introduce  complications  which  need 
not  be  solved  at  this  time.  They  are  only  stated  in  order  to 
flhow  that  the  subject  in  the  case  of  a  plant  whose  parts  have 
different  terms  of  life  is  one  of  extraordinary  theoretical 
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and  practical  complication.  In  fact,  in  the  case  of  anj  given 
plant,  the  mathematical  problem  becomes  so  complicated  that 
it  vonld  be  hopeless  to  attempt  to  apply  it  in  a  manner  which 
could  be  understood  bj  the  paying  pnblic,  and  the  resolt 
wonld  be  accounting  problems  which  are  far  beyond  the 
power  of  all  except  a  very  few  large  companies  whose  revenues 
are  so  great  as  to  enable  them  to  work  oat  all  these  matters 
at  an  expense  which  does  not  bear  an  andae  ratio  to  the 
total  amount  of  business  transacted. 

It  may  be  well  to  point  out  at  this  place  some  of  the 
results  of  the  ordinary  theory  of  depreciation  as  applied  in 
rate  cases. 

Where  the  depreciation  is  deducted  from  the  assnmed  cost 
of  reproduction  new  of  the  property,  the  cost  of  reproduction 
new  is  taken  to  be  the  amount  of  the  original  investment, 
and  then  the  assumed  depreciation  is  deducted  therefrom  in 
order  to  get  at  what  is  termed  the  actual  value  of  the  prop- 
erty. The  question  is  whether  this  is  Just  or  unjost  to  the 
company. 

Continuing  the  use  of  the  figures  hereinbefore  taken  as 
the  basis  of  the  illustration,  we  may  assume  that  the  properly 
being  investigated  is  a  machine  which  costs  f20,000,  and 
It  has  been  ia  use  ten  years,  and  the  rate  is  being  established 
the  eleventh  year.  The  assumed  term  of  life  of  the  machine 
is  twenty  years,  and  therefore  the  depreciation  is  50  per 
cent.,  and  the  value  of  the  property  In  the  public  service  is 
taken  to  be  only  |10,000. 

Assume  that  the  case  presented  is  No.  5  above  stated, 
namely,  the  business  for  the  ten  years  the  property  has  been 
in  service  has  only  yielded  the  interest  return  of  6  per  cent 
and  nothing  whatever  for  the  destruction  of  capital.  This 
is  a  common  situation.  The  first  ten  years  it  may  be  as- 
sumed have  been  employed  in  building  up  the  business  and 
getting  it  to  a  point  where  it  would  pay  proper  returns  upon 
the  investment.  It  has  in  fact  yielded  only  {1^200  a  year, 
when  it  ought  to  have  yielded  in  order  to  fully  reimburse  the 
owners  f  1,800  a  year.  Now,  if  at  the  end  of  ten  years  the 
rate  making  power  decides  that  the  value  of  the  property  in 
'^e  pnblic  use  is  only  flO,000,  and  makes  a  return  npon 
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that  both  for  use  of  capital  and  destmetion  of  capital,  the 
companj  from  that  time  on  for  this  particular  machine  gets 
f600  a  year  for  use  of  capital  and  about  f335  for  destruction 
of  capital.  The  clear  result  is  that  the  company  by  this 
method  of  treatment  has  absolutely  lost  (10,000  of  its  original 
iovestment  without  any  hope  of  return  of  the  same  to  it 

This  is  not  a  case,  however,  (or  a  treatment  of  the  subject 
of  depreciation  in  all  of  its  complications  and  ramifications. 
That  subject  has  been  so  obscured  by  the  enormous  amount 
of  discussion  which  has  been  devoted  to  it,  and  by  the  con- 
fusion  which  has  arisen  from  an  improper  use  of  the  term 
"yalae,"  that  it  would  be  hopeless  to  attempt  to  present  a 
clear  and  consistent  theory  of  depreciation  in  all  of  the  com- 
plicated cases  which  may  arise.  The  practical  question  at 
the  present  time  is  what  treatment  should  be  accorded  to 
depreciation  in  the  present  case,  and  it  is  probable  that 
sufficient  discussion  has  been  g^ven  above  to  enable  a  judg- 
ment to  be  formed  as  to  what  should  be  done. 

It  appears  from  the  annual  reports  of  the  company  that  it 
has  been  taking  care  of  its  depreciation  out  of  the  returns 
paid  to  it  by  the  company"  in  addition  to  paying  its  returns 
for  the  use  of  the  capital  invested.  Its  annual  report  for  the 
year  1911  shows  that  it  has  accumulated  for  amortization  of 
capital  1486,499.  Practically,  this  may  be  and  should  be 
treated  as  a  sinking  fund  for  the  amortization  of  its  property 
at  the  end  of  its  assumed  term  of  life,  whatever  the  term 
may  be. 

Having  made  tiiis  assumption,  which  is  entirely  justified 
by  the  history  of  the  company  and  its  treatment  of  its  reve- 
nues, and  by  the  amount  of  those  revenues  in  the  past,  the 
problem  is  simplified  very  much  from  what  it  otherwise 
would  be.  We  may  proceed  to  compute  the  annual  return  for 
use  of  capital  upon  the  basis  of  tiie  amount  acttially  invested 
withont  regard  to  what  the  actual  physical  deterioration  is  or 
attempting  to  compute  what  portion  of  the  theoretical  term 
of  life  of  each  of  the  constituent  parts  of  the  property  has 
expired.  Upon  this  assumption  it  is  absolutely  just  to  the 
public  and  to  the  company  to  compute  the  annual  return  for 

•The  printed  opinion  reads  "company".     "Consumers"  would  uem  to  b« 
the  proper  reading.— Ed. 


i 


1080  New  York  Fob.  Sebv.  Commi^ion — Second  Dbt. 

nse  of  capital  upon  the  basis  of  tbe  investment,  and  so  loig 
as  the  company  continues  to  give  good  service  it  will  be 
entitled  to  an  annual  return  upon  that  amount,  becanse  tbit 
is  what  it  has  in  the  business. 

In  like  manner,  we  have  also  solved  the  problem  of  the 
amount  upon  which  the  depreciation  for  destruction  »f  capi- 
tal should  be  computed.  We  have  not,  however,  solved  the 
question  of  what  should  be  the  assumed  term  of  life,  and 
this  brings  us  to  the  question  of  upon  what  basis  tbe  com- 
pany baa  been  computing  depreciation  in  the  past 

Bbspondbnt's  Rule  fob  "Aoceubd  Amoetization  op 
Capitai*" 

The  Uniform  System  of  Accounts  for  Electrical  Corpora- 
tions prescribed  by  this  Commission  provides  for  an  acconnl 
known  as  "General  Amortization,"  and  the  rule  for  the  same 


Charge  to  this  account  month  by  month  amount  estimated  to  be  iKcaiii; 
o  cover  such  wear  and  tear  and  obsolescence  and  inadequacy  as  have  accniri 
during  the  month  in  the  tangible  electric  capital  of  the  corporation;  ioA 
portion  of  the  hfe  of  intangible  fixed  capital  as  has  expired  or  been  coi- 
suihed  during  the  month,  and  the  amount  estimated  to  be  recessarr  n 
provide  a  reserve  to  cover  the  cost  of  property  destroyed  by  extraordiiorT 
casualties;  less  the  amounts  charged  for  that  month  to  the  various  rejjii 
Recounts  in  Electric  Operating  Expenses.  The  amount  charged  (or  crediiri' 
to  this  account  shall  be  concurrently  credited  (or  charged)  to  the  resent 
account  No.  374,  Accrued  Amortization  of  Capital. 

It  is  further  provided,  that  until  otherwise  ordered  It* 
amount  estimated  to  be  necessary  to  cover  such  wear  and 
tear,  obsolescence,  and  inadequacy  as  had  accru'ed  during  any 
month  shall  be  based  on  a  rule  determined  by  tbe  acconntiD? 
corporation.  Amortization  of  intangible  capital  shall  litf- 
wise  be  based  on  rule.  The  rule  as  established  by  the  corpo- 
ration is  required  to  be  filed  with  the  Commission. 

On  the  28th  day  of  December,  1908,  the  board  of  dirertws 
of  the  respondent,  pursuant  to  the  requirements  of  the  Tni- 
form  System  of  Accounts,  adopted  a  resolution  in  compli- 
ance with  the  order  of  the  Commission  with  reference  tn 
general  amortization,  which  reads  as  follows: 

Resolved,  That  from  and  after  January  1,  1909,  there  be  charged  mofX-r 
t->  an  account  entitled  "General  Amortization"  (being  a  snbdiviuoo  of  * 
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operating  expenses)  the  amount  estimated  to  be  necessary  to  cover  ordinary 
wear  and  tear  of  the  ■company's  plant  and  property  during  the  month,  and 
111  addition  thereto,  in  respect  of  obsolescence  and  inadequacy  and  amortiza- 
tion of  intangible  capital  (other  than  ordinary  wear  and  tear  of  the  com- 
pany's plants  and  properties)  such  sum  as  will  make  the  aggregate  of  such 
monthly  charges  at  the  date  of  the  expiration  of  the  company's  franchise, 
January  14,  1932,  equal  the  amount  of  the  company's  capital  stock  and  out- 
standing debt  at  that  time,  in  excess  of  the  estimated  value  of  its  tangible 
property  without  the  franchise;  less,  however,  the  amounts  charged  for  the 
month  to  the  various  repair  accounts  in  operating  expenses.  The  net 
amount  charged  (or  credited)  to  this  account  shall  be  credited  (or  charged) 
concurrently  to  a  reserve  account  entitled  "Accrued  Amortization  of  Capital". 

It  will  be  noted  ttiat  this  rule  provides  for  the  amortization 
of  the  capital  stock  of  the  company  amounting  to  |2,000,000, 
and  the  outstanding  debta  January  14,  1932,  in  excess  of  the 
estimated  value  of  the  tangible  property  of  the  company  with- 
out the  franchise.  No  rule  is  provided  for  determining  the 
estimated  value  of  the  property  in  1932  without  the  fran- 
chise, but  the  assumption  is  justified  that  what  was  intended 
by  the  company  was  the  scrap  value  at  that  time.  The  capital 
stock  amounts  to  |2,000,000  and  the  outstanding  bond  in- 
debtedness ie  $1,384,000.  Thus  the  rule  contemplates  an 
amortization  of  $3,384,000  less  scrap  value  of  the  tangible 
property. 

Pursuant  to  this  rule,  in  the  year  1911  the  company  charged 
to  account  842,  General  Amortization,  |123,209.50.  After 
laaking  all  proper  adjustments,  the  result  was  that  the  capi- 
tal account,  Accrued  Amortization  of  Capital,  which  stood 
at  f372,370.86  December  31,  1910,  was  increased  to  f486,- 
499.16  December  31,  1911:  an  increase  for  the  year  of  (114,- 
128.30.  Increasing  the  reserve  each  year  by  this  amount 
and  compounding  the  same  at  4  per  cent.,  the  reserve  in 
twenty  years  would  amount  to  very  nearly  f3,400,000. 
.  It  should  not  be  overlooked  that  in  addition  to  this  increase 
in  amortization  reserve  the  company  increased  its  corporate 
surplus  during  the  year  1911  5201,108.07,  in  addition  to 
paying  a  6  per  cent,  dividend  upon  52,000,000  capital  stock 
amounting  to  |120,000. 

It  having  been  hereinbefore  found  that  the  so-called  iutan- 
gibles  represented  by  the  capital  stock  of  $2,000,000  are  no 
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gible,  it  follows  that  a  diBposition  of  this  amortizataoD  fond 
muBt  be  made;  and  a  practical  solution  of  the  qaestion  wbtch 
seems  the  most  jnst  to  all  parties  is  to  treat  the  accrued  amor- 
tisation of  capita]  which  amounted  to  f486,499.16  December 
31,  1911,  as  invested  npon  the  sinking  fund  theory.  Up«n 
this  treatment,  and  assaming  a  4  per  cenL  retora,  this  fond 
would  amount  at  the  end  of  twenty  years,  January  14, 1932, 
to  91,065,968,  leaving  to  be  amortized  in  the  future  the  dif- 
ference between  the  existing  capital  as  hereinafter  found 
and  this  sum  of  fl,065,968.  It  may  be  observed,  however, 
that  the  amount  which  is  to  be  amortlEed  of  the  preseot 
capital  of  the  company,  both  tangible  and  intangible,  after 
making  all  suitable  deductions  for  scrap  values  and  property 
which  is  not  subject  to  amortization,  amounts  to  (1,760,663, 
leaving  a  net  amount  to  be  provided  for  of  (694,695,  which 
would  require  an  annual  payment  into  the  sinking  fund  of 
123,342. 

Cbbtain  Items  op  Capttal  Not  Hbbeinbbfobe  DisctJSSEa 
The  land  owned  by  the  respondent  consists  of  five  distinct 
parcels,  which  are  carried  upon  its  books  at  (54,601.45,  this 
being  their  cost  This  is  the  sum'  at  which  they  are  carried 
in  the  examiner's  report  Land  has  a  value  for  other  pur- 
poses than  that  of  carrying  on  the  proper  business  of  the 
company.  It  could  be  retired  from  the  service  at  any  time 
at  its  market  value  for  such  other  purposes.  This  fact  dif- 
ferentiates it  from  property  which  is  valuable  only  for  com- 
pany operations,  and  it  has  been  universally  held  that  a  com- 
pany is  entitled  to  a  just  and  reasonable  return  upon  the 
present  value  or  market  value  of  the  land  used  by  it  in  the 
public  service.  It  la  clearly  distinguishable  in  principal  from 
those  things  which  have  no  value  except  in  ttie  service  of  the 
company,  except  scrap  value.  It  is  conceded  by  the  City  thaf 
the  land  owned  by  the  company  has  a  greater  value  than  the 
cost  The  market  value,  however,  is  in  dispute.  Kach  party 
called  but  one  witness  upon  this  point  On  the  part  of  the 
City,  the  witness  Parke  places  the  value  of  the  land  at  9^1*- 
162 ;  and  on  the  part  of  the  company,  the  witness  Mahoney 
places  the  value  at  (102,655:  a  difTerence  of  (41,493.  We 
have  nothing  before  us  to  show  the  value  of  these  parcels 
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of  land  except  (a)  the  aggregate  cost  as  carried  on  the  books; 
(&)  the  opiniou  of  the  witness  Parke;  (c)  the  opinion  of  the 
witness  Mohonej;  and  (d)  the  evidence  of  the  witness  Ma- 
honej  as  to  the  increase  of  land  valnes  in  the  neighborhood 
of  each  parcel  during  the  past. ten  years  or  thereabonts. 

The  aggregate  yaluation  given  bj  the  witness  Mahoney  is 
88  per  cent  greater  than  the  coat  price.  The  aggregate  valua- 
tion of  the  witness  Parke  is  about  12  per  cent,  above  the 
cost  price.  The  witness  Mahoney  on  cross-examination  gave 
the  general  percentage  of  increase  in  value  in  the  vicinity  of 
each  parcel.  If  the  present  value  is  $102,655,  as  claimed  by 
him,  and  if  the  rise  in  values  has  been  according  to  the  per> 
centages  claimed  by  him,  the  land  ten  years  ago  would  have 
cost  about  f75,000  instead  of  its  actual  cost  of  |54,000.  The 
average  increase  in  the  period  named  as  given^y  Mahoney  is 
about  37  per  cent  Applying  this  increase  to  the  actual  cash 
cost,  the  present  market  value  of  all  the  parcels  would  be 
about  $75,000,  while  Parke's  eatiniate  is  as  above  stated, 
$61,000. 

There  is  nothing  satisfactory  in  the  nature  of  the  evidence 
upon  these  matters,  but  there  are  some  indications  that  the 
witness  Parke  has  placed  the  value  of  some  of  these  parcels 
too  low;  and  it  is  reasonably  certain  from  Mahoneys  own 
evidence  that  he  has  placed  the  values  too  high.  Taking  into 
consideration  the  actual  cost  price  and  the  probable  increase 
in  values,  it  is  reasonable  to  assume  that  $75,000  is  about 
the  present  fair  market  value  of  these  parcels. 

The  respondent  gave  proof,  which  was  undisputed,  that 
on  December  31,  1911,  it  had  work  in  process  for  capital 
additions  to  its  property  amounting  to  $106,181.68.  Near 
the  close  of  the  case  it  offered  further  evidence  concerning 
the  additions  to  capital  in  1912,  showing  that  it  had  com- 
pleted work  in  1912  amounting  to  $117,167.88,  had  further 
work  in  process  amounting  to  $94,183.70,  and  had  retired 
during  the  year  property  to  the  amount  of  $264.57.  The 
sum  of  these  matters  is  $241,087.01,  and  deducting  of  course 
therefrom  the  amount  of  capital  orders  in  process  December 
31,  1911,  we  have  left  a  total  of  $134,905.33  as  the  capital 
additions  made  in  1912  and  the  work  in  process  up  to  Octo- 
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ber  31,  1912.  The  CiQ'  objected  to  the  reception  of  this 
last  evideuce,  and  claimed  that  the  whole  case  Bhottld  stand 
upon  the  basis  of  the  property  in  use  or  in  process  December 
31,  1911. 

It  seems  unobjectionable,  however,  to  add  to  the  property 
of  the  company  this  sum  of  {134,905.33,  since  it  is  property 
which  would  be  in  the  service  of  the  public  upon  the  rate 
which  is  to  be  established  by  the  decision  of  the  Couuniasion, 
and  it  should  certainly  earn  a  return  thereon.  The  adjust- 
ments which  would  have  to  be  made  in  considering  the  earn- 
ings and  operating  expenses  of  1912  are  not  important  in 
the  final  result  Therefore,  this  sum  of  |134,905.33  should 
be  taken  as  a  part  of  the  property  of  the  company. 

There  is  considerable  dispute  between  the  parties  as  to 
the  amount  ofworking  capital  actually  used  in  the  business 
of  the  company.  One  witness  for  the  company  places  the 
amount  at  {175,000,  and  the  secretary  of  the  company  places 
it  at  1200,000.  The  City  places  it  at  less  than  {100,000. 
Considerable  discussion  was  had  during  the  hearings  as  to 
the  proper  method  of  detenuining  working  capital.  Brief 
comment  only  is  needed  at  this  time. 

it  is  obvious  that  the  company  during  a  given  mouth — 
for  example,  January — incurs  certain  expenses.  Bills  to 
its  customers  for  current  furnished  are  presumably  not  ren- 
dered until  the  close  of  the  month,  and  then  a  reasonable 
number  of  days  is  allowed  for  payment,  so  that  its  earnings 
for  the  month  of  January  are  not  collected  until  some  time  in 
the  month  of  February.  If  the  company  desires  promptly  to 
pay  all  its  January  bills  at  the  close  of  the  month,  it  needs  a 
certain  amount  of  cash  on  hand  for  that  purpose,  which  prop- 
erly may  be  termed  working  capital,  and  the  amount  needed 
is  obviously  ouly  one-twelfth  of  the  entire  expenses  of  this 
character  for  one  year,  upon  the  assumption  that  the  expenses 
are  evenly  distributed  through  the  year  by  months.  This  in 
the  main  is  a  fair  assumption,  the  great  expense  of  the  com- 
pany being  for  current,  and  the  other  expenses  which  require 
cash  payments  at  the  close  of  the  month  being  relatively 
inconsiderable.  What  is  the  practice  of  the  company  in  pay- 
ing for  current  is  not  disclosed  by  the  evidence.    A  careful 
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examinaitoii  of  the  contract  between  it  and  The  Niagara 
Falls  Power  Company  shows  that  it  is  very  doubtful  if  the 
company  is  under  any  legal  liability  to  pay  for  current  for 
one  month  until  after  the  middle  of  the  following  month,  at 
which  time  it  would  have' sufficient  funds  on  hand  from 
payments  made  by  its  customers  to  pay  the  January  bill. 

Buch  expenses,  however,  may  not  be  all  of  the  purposes 
for  which  working  capital  ie  required.  Such  capital  may  be 
needed  to  some  extent  for  the  purpose  of  additions  and  better- 
ments to  fixed  capital.  Of  course  these  could  be  financed  in 
another  way  by  borrowing  the  money  from  the  bank  and  then 
adding  the  interest  to  the  cost  of  the  fixed  capital. 

It  must  be  said  that  the  evidence  upon  the  amount  of  work- 
ing capital  actually  employed  by  the  company  in  its  business, 
and  which  will  necessarily  continue  to  be  employed  during 
the  time  in  which  the  rates  can  be  established  by  this  Com- 
mission, is  unsatisfactory  and  insufficient.  It  does  not  afford 
data  sufficient  to  enable  an  accurate  determination  to  be 
made.  The  company  has  plenty  of  money  on  hand  which  can 
be  called  working  capital  or  not,  at  its  pleasure.  It  would 
not  be  harmed  in  the  slightest  if  the  amount  is  somewhat  un- 
der-estimated, as  a  few  brief  calculations  would  show.  An 
over-estimate  of  the  amount  fixes  upon  the  public  a  6  per 
cent,  charge  for  the  over-estimate,  and  this  of  course  should 
be  avoided.  Under  all  of  the  circumstances  of  the  case,  it  is 
believed  that  $80,000  is  an  ample  allowance  for  this  item. 

Materials  and  supplies  on  hand  are  coocededly  a  part  of 
the  invested  capital  of  the  company  used  in  the  public  serv- 
ice. The  company  inventories  its  materials  and  supplies  on 
hand  December  31,  1911,  at  the  amount  of  $40,180.  This 
does  not  appear  to  be  disputed  by  the  City,  and  may  be  as- 
sumed to  be  correct 

Operating  Expenses. 

We  discover  no  serious  criticism  made  by  the  City  upon 
any  of  the  operating  expenses  of  the  respondent  other  than 
the  cost  of  power  and  the  charge  for  general  amortization. 

As  hereinbefore  explained,  the  respondent  purchases  all 
of  the  electric  energy  supplied   by   it  from   The   Niagara 
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Falls  Power  Company  or  the  Canadian  Niagara  Power  Com- 
pany, a  subsidiary  of  The  Niagara  Palls  Power  Company. 
This  purchase  is  made  pursuant  to  the  terms  of  the  contract 
with  Franklin  D.  Locke,  hereinbefore  described,  and  seTeral 
agreements  supplemental  thereto.  Under  these  several  agree- 
.  ments  the  respondent  is  paying  for  electric  energy  delivered 
to  it  at  the  cit^  line  of  Buffalo,  substantially  |16  a  year  far 
each  electric  horsepower  delivered,  the  measurement  being 
made  upon  what  is  technically  known  as  the  peak  of  the  loai 
During  the  year  1911  it  purchased  approximately  230,- 
992,278  kllowatt-honrs,  for  which  it  paid  the  sum  of  |820,- 
093.78.  Its  total  sales  daring  the  year  were  213,025,815 
kilowatt-hours.  It  used  for  its  own  purposes  2,097,579  kUo- 
wat^hour8,  leaving  approximately  15,868,883  kilowatt-boors 
unaccounted  for,  an  amount  of  unaccounted  for  current  which 
has  not  been  criticised  in  any  way  as  being  unreasonable. 

The  sales  of  carrent  to  corporationB  were  chiefly  to  the 
International  Ballway  Company  and  to  the  Buffalo  General 
Electric  Company.  The  sales  to  the  International  Bailwa; 
Company  amounted  to  79,955,000  kilowatt-hours,  and  to  the 
Buffalo  General  Electric  Company  40,026,439  kilowatt- 
hours.  Comparatively  inconsiderable  amounts  were  sold  to 
other  railroad  corporations.  The  sales  to  the  International 
Railway  Company  amounted  to  f419,579.59,  and  to  the  Buf- 
falo General  Electric  Company  to  f319,322.44.  The  general 
character  of  the  service  is  indicated  by  the  following  tabula- 
tion of  quantity  of  current  sold  to  various  classes  of  cnfr 
tomers,  stated  in  kilowatt-hours : 

Municipal  aervicc   17.1ff48J 

Private  consumers  74JES,377 

Kailroad  corporations   Sl^SlX^ 

Other  electrical  corporatiou  40lO%49 

ToTAi. 213,005,815 

The  average  net  price  paid  by  the  respondent  for  cnrrait 
per  kilowatt-bour  was  3.1  mills,  delivered  as  above  stated  at 
the  city  line  of  Buffalo. 

A  large  amount  of  evidence  was  introduced  by  the  Citj 
concerning  sales  of  electric  enei^  gen^ated  at  Niagara  Falls 
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by  other  companies  and  the  price  realized  therefrom,  especi- 
ally the  sales  by  the  Ontario  Power  Company  to  the  Hydro- 
Electric  Commission  of  the  Province  of  Ontario.  There  was 
also  evidence  given  concerning  the  price  charged  by  the  Cliff 
Electrical  Distributing  Company  of  Niagara  Falls,  as  well 
as  some  evidence  concerning  prices  elsewhere.  The  object  of 
this  evidence  was  understood  to  be  to  show  that  the  price  paid 
by  the  respondent  to  The  Niagara  Falls  Power  Company  for 
electric  energy  was  ^cessive,  and  that  the  price  paid  to  the 
respondent  by  its  consumers  should  not  be  governed  by  the 
price  paid  by  the  respondent  for  the  current  but  rather  by 
what  it  ought  to  pay  under  all  circumstances  of  the  case. 

The  Commission  has  considered  with  care  all  of  the  evi- 
dence pertaining  to  the  question  as  last  stated,  and  finds  it- 
self unable  to  agree  with  the  contention  of  the  City  in  this 
respect,  and  a  brief  statement  of  the  reason  of  its  disagree- 
ment will  at  this  time  be  appropriate. 

The  respondent  is  taking  current  under  a  contract  which 
was  executed  in  the  year  1896,  and  by  its  terms,  as  inter- 
preted by  subsequent  modifications,  is  to  continue  in  force 
during  the  term  of  the  corporate  existence  of  The  Niagara 
Falls  Power  Company.  It  has  not  been  -suggested  £hat  this 
contract  was  unlawful  in  its  inception  or  that  it  was  or  it  is 
void.  It  has  not  been  made  to  appear  how  The  Cataract 
Power  and  Conduit  Company  can  become  released  from  its 
terms.  That  company  has  no  other  source  of  supply  for 
electric  energy,  and  if  unable  to  procure  the  current  under 
t^at  contract  would  be  compelled,  if  it  fnmisbed  current  at 
all,  to  erect  a  steam  plant,  it  not  appearing  that  there  is  any 
other  source  open  to  it  for  obtaining  hydro-electric  current 
than  its  contract  with  The  Niagara  Falls  Power  Company. 

Assuming  for  the  inoment,  and  merely  for  the  sake  of  the 
argument,  that  The  Niagara  Falls  Power  Company  under 
the  terms  of  that  contract  is  receiving  an  excessive  price  for 
its  current,  it  must  be  kept  in  mind  that  that  corporation  is 
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aad  Conduit  Company  to  its  customers,  and  the  contention  a 
that  the  rate  to  them  is  excesaive  because  of  an  ezce88ir3 
price  paid  by  it  for  its  energy.  It  is  not  claimed  that  The 
Cataract  Power  and  Conduit  Company  can  procure  energy 
from  any  other  source  at  the  present  time  at  less  than  fl6 
for  each  electric  horsepower.  It  appears  quite  clearly  from 
the  evidence  that  as  matters  now  stand  there  is  no  source  ol 
hydro-electric  energy  open  to  the  respondent  other  than  The 
Niagara  Falls  Power  Company.  The  Ontario  Power  Com- 
pany's production  is  sold  out  There  is  no  direct  proof  before 
the  Commission  as  to  the  unsold  capacity  of  the  third 
generating  plant  at  Niagara  Falls,  commonly  known  as  the 
Mackenzie  plant,  but  the  Commission  understands,  outside  of 
the  record,  that  the  unsold  capacity  of  that  plant  is  not  to  ex- 
ceed 16,000  horsepower,  while  the  Cataract  at  the  present 
time  is  taking  upward  of  60,000  horsepower.  The  situation 
with  regard  to  generating  electric  energy  at  Niagara  Falls 
is  at  the  present  time  somewhat  unsettled,  owing  to  the  ex- 
piration of  the  Burton  law  and  other  matters  which  need  not 
be  discussed  in  detail  at  this  time. 

It  is  quite  clear  that  if  the  Commission  should  fix  a  rate 
which  might  be  charged  by  the  respondent  without  regard 
to  the  price  paid  by  it  for  current  to  The  Niagara  Falls 
Power  Company,  the  consequences  might  be  extremely  dis- 
astrous to  it  as  well  as  to  its  customers.  It  is  not  apparent 
how  The  Niagara  Falls  Power  Company  could  be  required  to 
furnish  current  to  the  Cataract  company  by  reason  of  any- 
thing contained  in  this  proceeding  except  under  the  existing 
contract,  and  the  question  whether  that  contract  can  be  dis- 
regarded is  one  which  this  Commission  should  not  be  asked 
to  pass  upon  in  this  proceeding,  under  all  of  the  circum- 
stances of  the  case. 

Assuming,  however,  that  the  Commission  has  power  to  dis- 
regard the  contract,  there  would  arise  a  further  question 
whether  it  ought  to  be  disregarded,  and  it  would  seem  to  be 
elementary  that  before  this  Commission  could  pass  upon  the 
question  of  whether  the  price  of  The  Niagara  Falls  Power 
Company  is  excessive  or  not,  that  company  should  be  heard 
and  an  examination  into  all  its  affairs  and  history,  detailed 
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and  exhaustive,  should  be  made.  There  has  been  no  evidence 
adduced  before  this  Commission  which  is  sufficient  to  enable 
it  properly  to  judge  whether  the  price  paid  bj  the  Cataract 
company  is  unreasonable  or  otherwise. 

It  is  clear  that,  upon  the  assumption  that  such  price  is 
a  reasonable  price,  there  can  be  a  substantial  reduction  made 
by  the  respondent  to  its  customers,  and  the  benefit  of  that 
reduction  should  not  be  denied  them  in  the  effort  to  get 
something  more  which  is  uncertain,  and  the  effort  to  obtain 
which  would  certainly  entail  long  and  disastrous  litigation, 
to  say  the  least. 

Considering  all  of  the  matters  hereinbefore  briefly  referred 
to,  the  Commission  is  of  the  opinion  that  the  part  of  wisdom 
demands  that  for  the  purposes  of  this  proceeding  at  this 
time  it  be  assumed  that  the  price  paid  for  current  by  the 
respondent  is  not  open  to  question,  and  this  without  deciding 
or  intimating  whether  it  ought  to  be  or  may  be  questioned  in 
the  future  in  an  appropriate  proceeding.  In  fact,  its  decision 
upon  this  latter  point  could  have  no  binding  force,  but  it 
should  be  plainly  understood  that  the  decision  of  the  Com- 
mission not  to  enter  into  the  question  of  that  price  at  this 
time  is  dictated  by  the  consideration-that  the  opposite  course 
would  be  unwise  and  unreasonable. 

General  Amortization. 

The  subject  of  general  amortization  has  been  necessarily 
discussed  somewhat  fully  under  the  head  of  depreciation,  of 
which  it  is  essentially  a  part.  It  appears  from  that  dis- 
cussion that  the  company  has  been  handling  its  amortization 
upon  the  theory  that  the  t«rm  of  life  to  be  reckoned  with 
was  the  term  of  its  franchise,  which  expires  January  14, 
1932.  It  ha.s  collected  a  large  sum  of  money  from  tlie  public 
upon  that  theory,  which  sum,  if  properly  invested,  will 
amount  at  the  end  of  the  term  to  upward  of  ?1,000,000.  It 
may  also  be  assumed  that  the  company  has  practically  pro- 
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plant,  the  company  would  not  be  entitled  to  earn  any  returiu 
upon  that  investment  by  way  of  dividends  without  making  a 
deduction  from  the  amount  of  the  original  investment  equal 
to  the  amount  of  the  fund  upon  which  such  returns  were 
made.  Otherwise  there  would  be  a  duplication  of  retnrna 
wholly  unjust.  Since  practically  the  company  should  be 
allowed  to  earn  returns  upon  the  investment  value  of  all  its 
property  in  the  public  service  irrespective  of  the  source  from 
which  the  money  was  derived,  we  are  compelled  to  adhere  to 
the  theory  of  the  sinking  fund  invested  in  outside  securitiee. 

Deducting  from  the  total  investment  value  of  the  property 
in  service  the  value  of  the  land  as  non-depreciable,  the  work- 
ing capital,  the  materials  and  supplies,  and  making  proper 
allowance  for  the  scrap  valne  of  the  depreciable  property, 
the  Commission  finds  that  the  total  depreciable  property 
amounts  to  fl,760,663.  The  sinking  fund  already  provided 
will  take  care  of  tl.065,968  of  this.  Hence  there  is  depre- 
ciable property  to  the  amount  of  f694,695  which  shonld  be 
amortized  dnring  the  twenty  years  of  the  franchise  term  re- 
maining unexpired  January  14,  1912. 

The  adoption  of  this  period  of  life  during  which  the  depre- 
ciable property  is  to  be. amortized  will  produce  some  results 
which  should  not  be  overlooked,  the  first  of  which  is  that  it 
is  believed  to  be  more  favorable  to  the  consumer  at  the  present 
time  than  would  be  found  if  the  ordinary  theory  of  pros- 
pective life  under  an  unlimited  franchise  were  adopted. 

Interesting  questionB,  however,  will  arise  at  the  expiration 
of  the  franchise.  The  company  will  then  be  the  owner  of 
what  will  Tindoobtedly  be  a  well  equipped  plant  iu  excellent 
operating  condition  which  has  been  folly  amortized:  that  is, 
has  been  fully  paid  for  by  the  public.  The  company,  how- 
ever, will  be  the  owner  of  the  plant,  and  not  the  public;  and 
if  the  franchise  should  be  renewed  it  would  be  incumbent 
upon  those  in  authority  at  that  time  charged  with  the  duty  of 
fixing  the  rate  properly  to  adjust  the  equities  aa  between  the 
company  and  the  public.  In  the  rate  which  should  be  estab- 
lished at  that  time  there  can  not  properly  be  any  allowance 
made  for  the  amortization  or  wearing  out  of  the  then  exist- 
ing plant.    The  rate  would  necessarily  be  wholly  confined  to 
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the  return  for  the  use  of  capital  invested.  This  fact  will 
necessitate  very  careful  accounting  methods  on  the  part  of 
the  company  and  a  full  appreciation  hy  the  public  in 
1932,  if  the  franchise  should  be  renewed,  that  no  element 
of  amortization  or  paying  for  the  wearing  out  of  the  existing 
plant  can  properly  enter  into  the  rate  so  long  as  the  then 
existing  plant  is  coatinaed  in  service.  When  it  shall  have 
been  replaced,  another  question  will  present  itself  for 
solution. 

It  is  the  clear  duty  of  the  authorities  of  the  City  of  Buffalo 
to  make  such  record  of  this  fact  that  it  will  not  be  overlooked 
or  forgotten  at  that  time. 

CONTEACT  WITH  INTBENATIONAL  BAILWAT   COMPANY. 

The  respondent  is  supplying  energy  to  the  International 
Railway  Company  to  a  very  large  amount  each  year.  As 
shown  above,  the  International  Railway  Company  is  by  far 
its  largest  customer,  the  sales  to  it  in  the  year  19H  amount- 
ing to  f419,579.59,  being  in  excess  of  25  per  cent  of  the 
total  earnings  from  operation.  The  energy  so  supplied  is 
bought  by  the  International  Railway  Company  under  a  con- 
tract which  by  its  terms  continues  to  1932.  The  Inter- 
national Railway  Company  is  not  complaining  of  the  rate, 
has  not  invoked  the  power  of  this  Commission,  and  it  is 
doubtful  if  it  could  invoke  such  power,  in  view  of  the  fact 
that  it  has  voluntarily  entered  into  a  contract  which  does 
not  expire  for  nearly  twenty  years.  No  one  has  suggested 
.to  the  Commission  how  it  acquires  power  to  abrogate,  annul, 
or  set  aside  this  contract,  in  any  manner.  It  has  not  been 
pointed  oat  that  it  was  illegal  in  its  inception ;  and  if  we  were 
to  assume  that  it  would  be  possible  for  the  Commission  to 
disregard  it,  it  would  seem  to  be  wise  to  exercise  that  power 
only  upon  the  complaint  of  the  aggrieved  party,  namely  the 
International  Bailway  Company,  which  is  not  before  us.  It 
may  be  better  satisfied  with  the  contract  at  the  present  rate 
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siderations,  it  does  not  appear  to  the  Commission  tliat  it  bas 
any  power  to  interfere  with  the  rate  charged  the  Inter- 
national Railway  Company  opon  the  ground  that  it  is 
unreasonable.  If  it  were  justly  or  unjustly  diacriminator; 
as  against  other  customers,  another  question  would  be  pre- 
sented; but  that  question  is  not  before  us  now,  since  no  one 
has  claimed  that  the  contract  is  susceptible  to  that  cha^. 
For  these  reasons  no  attempt  will  be  made  to  change  the  rale 
charged  the  International  Railway  Company. 
'  Out  attention  has  not  been  called  to  any  other  contract 
standing  in  like  position.  If  there  is  such  a  contract  out- 
standing, the  fact  that  it  is  not  recognized  in  the  decision 
may  require  a  modification  of  that  decision  or  further  con- 
sideration. This  is  said  merely  by  way  of  precaution  and  in 
the  belief  that  there  is  no  such  contract. 

General  Suumaby. 

As  a  conclusion  from  the  foregoing  discussion,  we  find  that 
the  fair  value  of  the  property  of  the  respondent  company 
used  in  the  public  service  is  the  sum  of  $2,287,582,  includ- 
ing herein  the  present  exchange  value'  of  the  land  owned  by 
the  company  in  tbe  public  service,  and  also  the  additions  to 
capita]  made  in  1912. 

Upon  this  basis,  we  find  that  rates  of  the  company  shonld 
be  reduced  28  per  cent.,  with  the  exception  of  those  charged 
the  International  Railway  Company.  The  effect  of  this  re- 
duction is  shown  in  the  following  table : 

OPERATING   REVENUES. 

^  m 

1911  nnucED         amoukt     moc- 

EAKHINGS  TO  nnKICTtOM    TUR 

Lightinir  municipal  buildings       WOl.Sl  $289.08            ?lli43        28 

Municipal  power    78,213.74  S5,713J6         22.50038        28 

Commercial  metered  lighting      20.352.81  14.654.02            S.«»^         28 

Commercial  metered  power     677.103,07  4S7.S14.16        189.S88.91         28 

Buffalo  General  Electric  Co.     319,322.44  229.9U.84         89.41Q.60        28 

TOTAL  OF  ABOVE    $'rWS^3T7  $788,082.46     $307,311.11 

Internalional    Railway    Co.     419,579.59  419.579.59 

Miscellaneous    1.126.92  1.126.92 

Total  Opehativg  Revenues  $1,516,100.06  $1,208,78857 

Reduced  to    1,208,788.97 

Rnucrioif  $307,311.11 
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As  is  diaclMed  by  this  table,  if  applied  for  the  ye&r  1911, 
the  operating  revenues  wonld  have  been  rednced  to  ^1,208,- 
788.97.  The  dednctions  from  these  operating  revenues  for 
the  same  period,  which  the  Commission  considers  should  be 
made,  are  shown  as  follows : 

DEDUCTIONS  FROM  EARNINGS. 

Operating  expenses,  less  unortization 1962,455' 

Taxes  ^,247 

Uncollectible  bflls   SO 

Obsolescence  and  inadequacy 15,000 

Contingencies  10,000 

Amortization   23,444 

Total  DawcxKws  JI,(CT,I96 

Total  reduced  revenuei  $1,208,788 

Total  deductions  1^,196 

LXATING    FOB    RSTOIKS   ON    CAPITAL    $130,592 

It  should  be  clearly  understood,  that  in  reaching  these 
results  the  Commission  does  not  undertake  to  fix  a  precise 
rate  of  retnm  upon  the  capital  invested  in  the  public  service. 
Nominally,  the  return  here  shown  is  approximately  6  per 
cent  Applying  the  rate  as  reduced  to  the  business  of  the 
fatnre,  there  is  not  tlie  slightest  question  bat  that  it  will 
■  amount  to  considerably  more  than  this.  No  one  can  tell  what 
it  will  be  until  the  rate  has  been  tried  out.  The  Commission 
simply  satisfied  itself  that  the  proposed  reduction  would  not 
reduce  the  revenue  below  a  6  per  cent,  return,  while  it  seems - 
almost  equally  certain  that  the  rate  will  be  considerably 
above  that. 

As  to  the  manner  in  which  the  redactions  should  be  made, 
it  wonld  seem  from  snch  examination  as  has  been  given  the 
subject  that  the  present  schedule  of  rates  of  the  company  is 
probably  as  nearly  equitably  adjusted  between  the  consumers 
as  can  be  done  with  the  information  at  hand.  A  careful 
study  of  the  matter  has  been  made,  and  no  better  method  of 
changing  the  rate  has  suggested  itself  than  by  making  a  per- 
centage reduction  from  the  existing  rates,  and  it  is  under- 
stood that  the  company  acquiesces  in  this  method.  This,  of 
course,  is  not  to  be  taken  as  a  statement  that  the  company 
acquiesces  in  a  reduction,  but  simply  that  if  a  reduction  is 
to  be  made,  this  is  the  proper  way  of  doing  it.   i:.dbvCjC>Oj^lc 

Pnrther  details  will  be  settled  in  the  order.* 
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In  thh  Mattbb  of  the  Complaint  op  Louis  P.  Fdhemamh 
AS  Matob  of  the  Orrr  op  Buffalo  Agadtst  Bditalo 
Gbnbbal  ELBcnac  Compaq. 

No.  156. 
Dteided  April  i,  1913- 

Rednctlpn  of  Ratea — Sliding  Scalea — Valnation  of  Propertr— Kcton 

npon  Value  of  Franchise— Relation  of  Ratea  to  Stock  and  B(Hid»- 

"Going  Concem"  Valne — Return  npon  Valne  of  Conttact— 

Non-Operating  Propert?— Conatiuction  of  Rate  Schednle- 

Unaccountcd-for  Energy. 

Buffalo  General  Electric  Company  distributes  and  sells  etectrk  mtzi 
in  the  City  of  Buffalo.  It  purchases  this  energy  within  the  limits  of  4t 
Qty  principally  from  The  Cataract  Power  and  Conduit  Company,  the  pw 
paid  said  company  being  $25  each  electric  horsepower.  The  mayor  of  Bit 
Qty  made  complaint  that  the  prices  charged  by  said  company  were  m- 
just  and  unreasonable.  After  answer  and  hearing,  the  Commissioo  findi 
that  the  general  level  of  the  rates  of  the  company  should  be  Teduced  a 
average  of  25  per  cent.,  with  a  change  in  form  of  the  sliding  soles  vxi  bj 
the  company  in  its  schedules. 

The  opinion  contains  discussions  of  the  following  subjects'. 

(o)  Fair  value  of  the  property  of  the  company  used  in  th<  service  of 
the  public. 

(6)  Whether  the  franchise  of  the  company  to  occupy  the  streets  of  Buf- 
falo constitutes  property  upon  which  it  is  entitled  to  a  retoro  ftom  "* 
customers,  including  the  City  of  Buffalo. 

(f )  About  the  time  of  the  formation  of  the  company  it  entMwl  mh 
a  contract  with  the  General  Electric  Company  of  Schenectady,  anJ  *•  • 
consideration  to  said  General  Electric  Company  of  Schenectady  fof  ""^ 
ing  into  said  contract  there  was  issued  to  it  stock  to  the  amount  of  (SlOflB 
and  bonds  to  the  amount  of  $100,000.  The  company  claims  in  effect  ftit 
£  return  of  some  amount  should  be  allowed   in  the  rate  becanie  of  il« 

t  of  this  stock  and  bonds.    The  Commission  in  discussing  dot  V"^ 
siders   the   status   of   investors   in   the   stocks   and  bonds  of  piUt 
service  corporations. 

(d)  "Going  concern'  value; 

(e)  The  company  claims  that  a  certain  contract  which  it  has  for  po«f 
with  The  Cataract  Power  and  Conduit  Company  has  a  property  T»lne  iip« 
which  it  is  entitled  to  returns.    The  Commission  holds  otherwise. 

(/)  Returns  to  be  allowed  upon  a  building  partly  used  for  the  porpM" 
of  the  company  and  partly  for  rental. 

(g)  Whether  the  unaccounted  for  energy  is  excessive  and  unretsMW* 
(h)     The  principles  upon  which  a  rate  schedule  for  electrical  corpora^J* 

should  be  constmcted. 
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-  Appb&sanoes: 

Glark   H.    Hammond,    Oorpopatton    Counsel,    Harry    D. 
Sanders,  Aawstant  City  Attorney,  for  complainant. 
Kenefick,  Cooke,  Mitchell  &  Bass,  for  respondent 

OPINION. 

Stbvhns,  Chairman: 

At  the  outset  of  the  case  against  the  Buffalo  General  Elec- 
tric Company,  it  is  well  to  observe  that  many  of  the  moat 
tn^Mrtant  questions  arising  in  it  have  been  fully  discussed 
in  the  case  against  The  Cataract  Power  and  Conduit  Com- 
pany, and  therefore  as  to  these  it  will  only  be  necessary  to 
refer  to  such  discussion  and  to  state  the  conclusions  reached 
in  the  case  of  the  General  Electric. 

It  is  also  probably  advisable  to  state  at  this  time  the  stock- 
holding relationships  existing  between  the  two  companies, 
since  undoubtedly  there  has  been  some  misapprehension  as 
to  this  point  in  the  minds  of  the  public. 

The  capita!  stock  of  The  Cataract  Power  and  Conduit 
Company  consists  of  20,000  shares  of  the  par  value  of 
f2,000,000.  Of  this  stock,  10,200  shares  of  the  par  value 
of  $1,020,000,  a  majority  control,  are  owned  by  The  Niagara 
F^Ila  Power  Company.  Approximately  67  stockholders  of 
the  Buffalo  General  Electric  Company  own  stock  in  the 
Cataract  company.  The  amount  so  owned  is  approximately 
7,112  shares  of  a  par  value  of  $711,200,  being  approximately 
35  per  cent,  of  the  entire  stack  of  the  Cataract  company. 
There  are  122  stockholders  of  the  Cataract  company. 

The  stock  of  the  Buffalo  General  Electric  Company  con- 
sists of  37,240  shares  of  the  par  value  of  $3,724,000,  owned 
by  415  stockholders.  Approximately  67  stockholders  of  the 
Cataract  company  own  10,026  shares  of  the  stock  of  the 
Buffalo    General    Electric    Company,    of    a    par    value    of 
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record  that  The  Niagara  Falls  Power  Company,  ather 
directly  or  indirectly,  has  any  atockholdings  in  the  General 
Electric.  Whether  it  really  owns  stock  standing  in  the 
name  of  private  individnalfl  is  not  known  to  the  Commis- 
Bion.  There  is  nothing  in  the  list  of  stockholders  which 
indicates  that  such  is  the  case. 

BnfFalo  General  Electric  Company  was  incorporated 
Angnst  19,  1892,  such  incorporation  purporting  to  be  a 
consolidation  of  two  ftien  existing  electrical  corporations, 
namely,  the  Bmsh  Electric  Light  Company  of  Buffalo  and 
the  Thomson-Houston  Electric  Light  and  Power  Company 
of  Buffalo.  The  capitalization  of  these  two  constituent 
companies  has  not  been  ascertained  nor  is  it  particnlarly 
material. 

The  so-called  consolidation  agreement  was  in  effect  prac- 
tically a  purchase  of  the  fixed  capital  and  franchises  of 
the  consolidating  companiM,  there  being  excepted  from  the 
consolidation  the  property  of  the  consolidating  companies 
consisting  of  cash,  accounts  recelTable,  supplies,  and 
materials.  By  the  agreement,  stock  and  bonds  were  to  be 
issued  to  named  amounts  and  turned  over  to  the  stock- 
holders of  the  constituent  companies  in  payment  for  the 
plants  and  franchises,  all  to  be  free  of  liens  and  incum- 
brances except  that  the  Thomson-Houston  property  was  to 
remain  subject  to  the  lien  of  certain  bonds  secured  by 
mortgage  to  the  amount  of  $600,000.  The  following  tabula- 
tion shows  the  amounts  issued  to  each  company : 


Brush  company   1800,000  $900,000 

Thomson-Houston   company    500,000  200,000 

Thomson -Houston  underlying  bonds (SOt^OOO 

Totaw    »1,300.000  $1700,000 

The  total  of  stock  and  bonds  issued  for  the  property  of 
the  two  companies  as  shown  by  this  tabulation  was 
13,000,000.  The  question  is  presented,  what  was  the  fair 
value  or  amonnt  of  the  physical  property?  In  the  reports 
of  the  company  to  the  former  Commission  of  Gas  and  Elec- 
tricity for  the  years  ended  Jnne  30,  1906,  and  June  30,  1907, 
r    -iz^dbvCoOJ^Ic 
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this  Talne  is  stated  to  be  f  900,000.  ObTiously  this  was  bat  a 
mere  estimate,  and  no  particular  reliance  can  be  placed 
upon  it 

Daring  the  progress  of  the  examination  by  the  CommiS' 
sion  into  the  actnal  cost  of  the  physical  properties  of  the 
company,  which  is  hereinafter  detailed,  an  elaborate  and 
exhaostiTe  inqoiry  was  made  into  the  cost  or  investment 
TOlne  of  the  physical  property  taken  over  by  the  company  in 
1892  from  the  constituent  companies.  The  results  of  the 
examination  were  included  in  the  examiner's  report  served 
upon  the  company,  and  in  its  comments  upon  such  report 
the  company  does  not  qaestion  the  substantial  correctness 
of  the  conclnsions  reached.  The  following  is  a  summary  of 
the  estimate  i 

Land $153,993.00 

Bmldings llS7,«».00 

General  structurea  9,368.00 

Piunaces,  boilers,  and  acceaiones 647^-00 

Steam  enginea    9^328.00 

Electric  eeneratora  and  accessory  electric  power  equipment....  246,303.25 

Miscellaneous  power  plant  equipment  85^)0.00 

Poles  and  fixtures  74,154.43 

Underground  conduit 45,845.00 

Steam    maim    '       2^.00 

.   Distribution  system,  undergroimd  8,224.54 

Distribution  system,  overhead  49,041 .87 

Arc  lamps  96^701.50 

Line  transformers  and  devices  16,500.00 

Meters    4^.05 

Electrical  laboratorr  equipment  76.00 

Total   $1,118,113.64 

Following  the  foregoing  summary  in  the  report  are  up- 
ward of  twenty  pages  of  details,  going  with  great  elabora- 
tion into  the  items  of  the  property  and  the  cost  of  such  items. 
In  the  preparation  of  these  schedules  every  available  as- 
sistance was  rendered  by  employees  of  the  company  who 
were  in  full  toacb  with  the  investigations  being  made ;  and 
considering  the  ci,rcumstance8  of  the  investigation  and  the 
care  exercised  in  making  it,  it  is  believed  that  the  total 
value  assigned  to  the  physical  capital  as  of  August  1,  1892, 
of  fl,118,113,  does  not  err  upon  the  side  of  being  too  little. 

-   ,.,.du Cak><^Ic 
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In  addition  to  stock  and  bonds  to  the  amoant  of  f3,000,(HM) 
issued  in  the  manner  above  detailed  at  the  time  of  the  consoli- 
dation, shortly  after  the  consolidation  the  respondent  issued 
to  the  General  Electric  Company  of  Schenectady  stock  to  the 
amount  of  f600,000  and  bonds  to  the  amount  of  flOO.OOO. 
On  the  date  of  the  execution  of  the  consolidation  agreement, 
July  27, 1892,  the  General  Electric  Company  of  Schenectady 
entered  into  a  written  agreement  with  the  individuals  named 
in  the  articles  of  consolidation  aa  the  directors  of  the  Buffalo 
General  Electric  Company,  in  and  by  which  the  said  directors 
agreed  that  upon  the  formation  of  the  Butfalo  General  Elec- 
tric Company  by  consolidation,  fliey  would  "cause  the  Buffalo 
company  to  execute  on  its  part  and  deliver  to  the  General 
company  the  form  of  contract  hereto  annexed  marked  'D,' 
and  also  cause  that  company  to  deliver  to  the  General  com- 
pany in  payment  for  the  license,  rights,  and  privileges  con- 
ferred by  said  contract,  shares  of  the  capital  stock  of  the 
Buffalo  company  amounting  at  par  to  f600,000  and  6  per 
cent  bonds  of  the  company  amounting  at  par  to  f  100,000, 
said  bonds  to  be  a  portion  of  those  provided  by  said  con- 
solidation agreement  to  be  issued  by  the  new  company." 

The  consolidation  agreement  contained  the  following 
clause:  "There  shall  be  issued  by  said  new  .consolidated 
company  by  direction  of  its  board  of  directors  J600,000  of 
capital  stock  and  f  100,000  of  said  authorized  bonds  for 
the  purpose  of  purchasing  additional  rights,  privil^es  or 
franchises  for  the  use  and  benefit  of  said  consolidated  cor 
poratioQ." 

Under  and  pursuant  to  the  authority  conferred  by  the 
clause  last  quoted  from  the  articles  of  consolidation,  the  Buf- 
falo General  Electric  Company  did  issue  the  stock  and  bonds 
to  the  amounts  named,  and  did  execute  the  contract  with  the 
General  Electric  Company  of  Schenectady  known  as  fona 
"D,"  said  contract  being  dated  the  15th  day  of  October,  1892. 
There  was  no  consideration  received  hj  the  Buffalo  General 
Electric  Company  for  the  issue  and  delivery  of  stock  to  the 
amount  of  |600,000  and  bonds  to  the  amount  of  f  100,000, 
except  the  execution  and  delivery  by  the  General  Electric 
Company  of  Schenectady  of  said  contract,  form  "D." 
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It  would  seem  from  the  forgoing  that  the  respondent 
commenced  operations  in  the  year  1892,  with  a  total  cap- 
italization of  f3,700,000,  consisting  of  stock  fl,900,000  and 
bonds  11,800,000. 

The  sabseqnent  Mstoiy  of  the  capitalization  of  the  com- 
pany is  as  follows ;  About  September,  1904,  the  respondent 
purchased  6,000  shares  of  Buffalo  and  Niagara  Falls  Elec- 
tric Light  and  Power  Company  stock  of  the  par  value  of 
¥500,000,  and  issued  in  payment  therefor  its  common  stock 
to  the  amount  of  9614,000  and  its  bonds  to  the  amount  of 
1200,000.  The  annual  report  of  respondent  for  the  year 
1911  states  that  stock  to  the  amount  of  (275,000  was  sold 
for  cash,  but  does  not  state  the  amount  of  cash  received; 
and  also  states  that  stock  to  the  amount  of  $935,000  was 
issued  as  stock  dividends.  The  following,  therefore,  is  a 
summary  of  the  purposes  for  which  the  capital  stock  of  the 
company  has  been  issued: 

For  property  of  Brush  Electric  Light  Companj $800,000 

For  property  of  Tbomson-Houstoii  Company 501X000 

For  agreement  with  General  Electric  Company 600,000 

For  stock  of  Buffalo  and  Niagara  Falls  Electric  Light  and 

Power  Company  614,000 

For  stock  dividends  935.000 

For  caib    (amount  unknowa) 275,000 

Total   $3,?24W) 


The  total  amount  of  funded  debt  of  the  company  as  of 
December  31,  1911,  consisted  of  5  per  cent  bonds  of  the  par 
value  of  13,188,000.  The  purposes  for  which  said  bonds  were 
issued  were  as  follows: 

To  stockholders  of  Brush  Electric  Ljght  Company $900,000 

To  stockholders  of  Thomson -Houston  Company 200,000 

To  refund  underlying  bonds  Thomson- Houston  Company 600,000 

To  General  Electric  Company  of  Schenecudy 100,000 

Part  payment  of  stock  of  Buffalo  and  Niagara  Falls  Electric 

Light  Company   200^0 

Sold  for  cash  ". 316,000 

For  construction  of  new  building  authorized  by  this  Commis- 
sion    570X100 

For  construction  authorized  by  this  Commission 243,000 

Unaccounted  for  59,000 

ToTAt  $3.188J»0^. 


t 
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It  will  be  noted  that  f59,000  U  imaccoanted  for  in  tbe 
foregoing  tabulation.  Tlie  Conuuisaion  lias  not  learned  for 
what  purposes  bonds  to  this  amoant  were  issaed. 

In  the  annual  report  of  the  company  for  1011  it  is  stated 
at  page  210 :  "f  1,859,000  was  issued  at  time  of  organizatioD 
for  property,  franchises,  etc.,  of  Brush  Electric  Light  Com- 
pany and  Thomson-Houston  Electric  Light  and  Power  Com- 
pany." It  would  seem  that  bonds  to  this  amount  were  18- 
Boed,  therefore,  for  some  purpose  connected  with  the  orig- 
inal organization.  '  The  total  capitalization  of  the  compaDj 
therefore  i<: 

Stock $3^flOO 

Bond*  , il88;(l(» 

Total   ?6,912JWI 

all  of  which  has  been  issued  for  the  purposes  hereinbefore 
stated. 

Claimbo  Valub  op  xhh  Pbopbbtt  in  Sbbtige. 

Aa  we  understand  the'  brief  of  the  Ci^,  it  is  therein 
claimed  that  the  total  fair  value  of  all  of  the  property  em- 
ployed by  the  respondent  in  the  public  aerrice  is  the  sum  of 
11,850,407,  upon  which  it  is  contended  the  respondent  is  en- 
titled to  a  return  of  6  per  ce^t,  and  in  addition  thereto  an- 
nnally  the  sum  of  |71,637.34  for  amortization. 

On  the  other  hand,  upon  the  basis  of  reproduction  new  Uie 
respondent  claims  the  following  as  the  fair  value  of  its  prop 
erty  in  service: 

Reproduction  value  new ^yWffll 

Additions  to  fixed  capiul  in  1912 23>.i29 

Going  value l^W 

Total ?6,I641« 

Upon  this  sum  it  thinks  it  is  entitled  to  a  return  of  8  per 

cent  per  annum. 
The  difference  between  the  two  estimates  as  to  the  value 

of  the  property  in  service  is  (4,315,733. 
The  following  table  is  a  summary  of  the  reproduction  coat 

new  estimates  of  the  parties.    It  should  be  observed  that  in 

the  total  of  the  estimate  of  the  Cit^  shown  in  this  table 

there  is  no  allowance  for  depreciation. 
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FaIB  VaLUB  Of  THB  FbOPBBTX  IN  THB  PlJBUG  SBBTICI. 

ThiB  case  was  tried  bj  both  parties  upon  the  theory  that 
the  fair  value  waa  to  be  determined  primarily  by  the  cost  of 
reproduction  new.  No  other  course  was  open  to  the  City, 
it  having  no  means  of  determining  the  actual  investment 
made  by  the  company  in  its  property.  It  was  made  of  choice 
by  the  company,  which  did  not  seek  to  show  to  the  Conimia- 
sion  how  much  had  been  actually  invested  by  it  in  its  plant 

Am  in  the  Cataract  case,  the  CommisBion  was  not  satisfled 
with  the  situation,  and  finding  that  the  cost  to  the  company 
could  be  ascertained  with  reasonable  exactness  by  an 
examination  of  its  books  and  records,  it  directed  such  an 
examination  to  be  undertaken  by  its  own  examiners  and 
engineers.  The  result  of  this  examination  was  an  exceed- 
ingly voluminous  report  of  nearly  two  hundred  pages.  This 
report  was  submitted  to  both  the  City  and  the  company  for 
consideration,  and  after  such  consideration  was  introduced 
in  evidence  as  a  part  of  the  record  upon  which  the  Commis- 
sion was  to  make  its  determination.  The  City  has  made  ud 
comments  thereon  and  offered  no  suggestions.  The  company 
has  submitted  such  criticisms,  as  it  thought  proper,  which  will 
be  hereinafter  fully  considered. 

The  CommiBSion  has  made  a  careful  study  of  the  report 
of  its  examiners  and  engineers  in  the  light  of  the  criticiBnis 
and  suggestions  offered  by  the  company,  and  it  believes  that 
with  some  corrections  to  be  h^eaf  ter  noted,  the  results  shown 
by  the  report  should  be  accepted  as  the  chief  basis  to  work 
from  in  reaching  a  determination  as  to  the  fair  value  of  the 
property  in  service.  The  reasons  for  this  conclusion  are  sub- 
stantially the  aame  as  those  set  forth  in  the  Cataract  case,  and 
need  not  be  repeated  at  this  time.  In  reaching  this  conol.i 
sion  we  have  carefully  considered  and  weighed  all  the  matters 
enumerated  in  Smyth  vs.  Amea  as  the  basis  for  fixing  the 
fair  value,  and  indeed  all  others  which  have  been  suggested 
hy  counsel  on  either  side,  and  have  given  them  such  wei^t 
respectively  as  we  think  they  are  entitled  to  hava  We 
recognize  valuations  can  not  be  made  upon  a  universal  and 
inflexible  rule.  In  all  cases  the  end  to  be  attained  is  the 
same,  but  different  roads  may  be  traveled  to  reach  it. 
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The  cost  of  reproduction  new  theory,  as  it  is  applied  at 
the  present  time,  does  not  meet  the  approval  of  the  Com- 
mission as  controlling  in  this  case.  There  is  altogether  too 
much  uncertainty  as  to  the  result  and  too  much  difference  of 
opinion  as  to  the  bases  upon  which  the  result  must  be 
founded.  It  is  unnecessary  at  this  time  to  repeat  all  of  the 
illustrations  of  this  truth  which  are  to  be  found  in  the  opinion 
of  this  Commission  in  the  case  of  the  Buffalo  Gas  Company 
and  in  the  case  of  the  Cataract  company.  One  or  two  illustra- 
tions of  how  the  theory  would  work  out' in  this  case,  how- 
ever, are  subjects  of  proper  consideration. 

The  chief  witness  for  the  company  prepared  a  table  show- 
ing the  valuation  of  the  entire  physical  property  of  the  com- 
pany and  how  it  was  built  up.  This  table  is  printed  as  a 
part  of  the  company's  brief,  and  in  order  to  present  fairly 
the  company's  view,  it  is  herewith  reproduced,  and  the 
following  is  such  table: 
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Bmffalo  Geoeral  KtoMrlc  Cvmvtmj. 

A 

SDIUO 

gttiUD 

uhdv 

TDIU 
COR 

SALARIES,  WAGES.  AND  FEES: 

Chief    cniinecr    ., 

AulitiDt   engineer    

Field  engineerini  utA  inqxcUoo: 

Sub'iUtioD    engineer    

Diitribution    engineer    -,,-.>.>•,.•,< 

Inspeetot   U  manufmclureri'   ■rorla. .. 

Inipeclor  of  cable  factories 

inipeclor  of  building  connruction. . . . 
Sut>-iUtioa     ud     diatribulion 
inipecton    

Met^   nri^ 
Meter    Tcrifiei 

Plant  and  apedfiealiaat: 

Specification   writer    •  ■ 

Archilect'i  fee  

AdTiee  from  itreet  ligl 
Surreror   

Chief''5-'- 

Draf  tnnen     

Draftamen     

Blue-print  boj'i    . 

TOTAL    rLAMl 

Office  forec: 

Chief   record   clerk 

Record    clerka    

Chief    tteooirapber    

Stenosrapfaen  

Stenographer*     

Time,   pa;,  and  coit  clerki f. 

TeleiUiDne  girli   

Office  boy   

Car    diifcra    

Car   driTers    

ToT*i.  S*i.*»ii»,  Wages,  and  Fms 

EXPENSES: 
Office   rent    (7000  »q.   ft    9   |.35=t2,450  per 
Maintenance  and  'depredation  on  $1,800  cira; 

2    9   11.200 

4    a    »1,200 

Telephone   rent,    office   expeniei.   liaTeling  ei- 

peniei    (no   SsurM  given) 

Total  Exrtxnt   

Total  Saluiei  aiid  Exnuia 

GRAND  TOTAL  ENGINEEtUKG  COSTS.. 


tuet 
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SALARIES,  WAGES.  AND  FEES: 

Cbief   eniineer    

Aitiannt  enciuecr   

Field  cn^nccring  ind  intpection: 

Fietd    uaistani    cniineer 

Conduit  inipeeloT    

Wire  and  cable  inspector 

Sub'KaUoD  vid  cqnipiiieDt  Inipectar. 


Office  force: 
Stenognphen 
Office  boTi   ... 


Total  Sauiuii,  Wac»,  and  Feu.  . 

EXPENSES: 
Oierhnd   and    Invelinc  expenies... 


TOTAI.   EZFEWfH    

TviJu.  SAUKin  AND  Einaiu 

PioriT  to  ENoiHEmKO  Ptiif,  50  m  cimt 

ORAKD  TOTAL  ENGIKEERING  COSTS.. 


( 


SALARIES,  WAGES,  AND  PEES:  D«IIm  J9«to> 

CUef    enghiKr    t  aU  SjtOO  ll.I« 

Airiitant   engineer    I  3K  3,500  «,1S« 

Field   enKineciiDs  uid  liuptctiDa: 

Field    cRiinecn   ukd    iupectora 4  2K  l.SOO  1  ISJNI 

PutgIuMdc   ■acnl    1  Hi  3,500  6451 


TOTU  nuD  EHoncnuw)  t«a  MMtcnoii ....  tlJSt 

Plana  and  ^edficationa: 
DnftMHO    »  IK         14001         UJM 


Stenognphen     »  iH  7S0 1         IM" 

Q^rki      S  2*J  1,5001  11  J* 

Clerka  fer   eo^nccriof  ■cona&ting 3  3H         1,000  ■  S,iM 


Total  Sauutu,  Wasti,  akd  F 

EXPENSES: 
Office  expenMi  and  telephmt.. 


Total  Exmtaa   '*** 

Total  SaLAaiM  a»p   EiriRia •■•■  WW* 

GRAND  TOTAL  ENGINEERING   COSTS '       iW 
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It  will  be  noted  that  the  final  result  1b  built  np  by  calcn- 
lating  each  percentage,  not  only  upon  the  labor  and  materials 
cost,  bnt  also  upon  the  amount  of  each  pi^Tions  percentage. 
The  result  la  that  the  percentages  thus  computed  aggr^ate 
49  per  cent,  of  the  labor  and  materials  cost. 

How  this  method  of  calculating  percentages  affects  the 
final  result  may  best  be  shown  by  the  following  instance: 
The  company,  about  1903,  purchased  at  one  time  3,000  en- 
closed arc  lamps  for  street  lighting  from  the  General  Electric 
Company.  The  unit  price  of  these  enclosed  arc  lamps  as- 
sumed by  the  witness  in  his  evidence  was  $21.70,  and  to  that 
be  added,  as  is  shown  by  the  preceding  table,  certain  p»- 
centages,  and  the  following  shows  the  result  which  the  com- 
pany claims  as  the  value  of  these  enclosed  arc  lamps  at  the 
present  time,  and  that  without  being  installed,  the  installa- 
tion cost  not  appearing  in  these  figures : 

3000  municipal  arc  lamps  @  $21.70 $65,100.00 

Engineering  and  supervision,  S% $3,255.00 

Organiiation  of  business,  6% 4,101.30 

Taxes  and  interest  during  construction,  A% 2,896.25 

Piecemeal  construction,  10% 7,535.45 

Promoter's  profit.  5% 4,144.50 

Broker^e,    l%% 1,453.46 

23^.96 

ToTAi, $88,487.96 

Note:    Each  percentage  is  computed  upon  preceding  percentages. 

Dividing  the  total  value,  $88,487.96,  by  3,000,  the  number 
of  lamps,  we  find  that  the  company  claims  -as  the  value  of 
each  of  these  lamps  uninstalled  $29.49.  As  a  matter  of  fact, 
the  actual  cost  to  the  company  for  these  lamps  uninstalled 
was  $13.53  1/3.  So  far  as  has  been  disclosed  by  an  examina- 
tion of  the  books,  the  company  never  paid  for  a  single  en- 
closed arc  the  sum  of  $21.70,  and  the  average  cost  of  all  en- 
closed arc  lamps  which  it  has  bought,  exclusive  of  these  8,000, 
was  $16.75  each.  We  are  unable  to  understand,  and  no  ex- 
planation has  been  offered  us,  why  a  company  which  has  been 
in  existence  for  years  should  be  entitled  to  cba^:e  a  pro- 
moter's profit  of  5  per  cent,  upon  new  arc  lamps  which  it 
buys  for  its  service.^  We  are  also  unable  to  understand  why 
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a  10  per  cent,  charge,  amounting  in  this  case  to  97,535.45, 
is  proper  for  piecemeal  construction  in  the  case  of  buying 
3,000  arc  lamps  at  one  time. 

Passing  this  matter,  however,  and  assuming  that  some 
percentage  charges  are  proper,  at  least  in  certain  cases,  the 
amount  of  such  percentage  is  a  matter  of  serious  consideip.- 
tion.  The  discrepancies  in  the  evidence  of  the  witnesses 
upon  these  percentages  as  applied  to  the  facts  of  this  case 
were  such  as  to  require  attention,  and  accordingly  three  engi- 
neers were  asked  to  prepare  detailed  estimates  of  the  en^- 
neering  cost  which  would  be  necessary  in  order  to  recon- 
struct new  the  existing  plant  of  the  respondent.  The  engi- 
neers kindly  complied  with  this  request  and  the  result  is 
interesting.  The  tables  on  folded  leaf  show  exactly  what 
was  submitted  by  them. 

It  will  be  noted  that  engineer  A  finds  the  total  salaries 
and  expenses  to  be. $217,022,  engineer  B  to  be  f82,S00,  and 
engineer  C  $103,750.  The  total  for  salaries,  wages,  and  fees 
given  by  engineer  A  is  $192,872,  as  against  $55,200  given  by 
engineer  B.  Engineer  6  gives  a  total  profit  to  the  engineer- 
ing firm  of  50  per  cent,  amounting  to  $41,400,  but  nothing 
is  offered  to  show  why  the  engineering  firm  should  have  any 
profit  at  all.  It  is  not  necessary  to  do  more  than  simply  to 
call  attention  to  tiie  details  of  this  table  as  showing  that 
engineers  indulge  in  the  widest  latitude  of  opinion  as  to  the 
cost  of  the  work  with  which  they  should  be  the  most  familiar, 
namely  the  engineering.  If  the  Commission  were  required 
to  pass  upon  this  evidence,  it  would  simply  have  to  make  a 
guess  as  to  which  engineer  is  right,  and  the  Commission  be- 
lieves that  the  elimination  of  guessing  in  a  case  of  this 
character  is  an  end  greatly  to  be  desired  and  to  be  attained 
if  possible. 

Returning  now  to  the  cost  of  the  fixed  capital  of  the  com- 
pany December  31,  1911,  as  shown  by  the  report  of  the  ex- 
aminers and  engineers  of  the  Commission,  the  following  table 
is  a  summary  of  the  same : 
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Cbiticisu  of  thb  Company  upon  thb  Cost  as  Shown  bz  Its 
Own  Books. 


As  abore  stated,  tbe  company  submitted  a  memorandmn 
reviewing  tbe  examiner's  report  Such  memorandnm  in- 
clnded  a  comparative  statement  showing  the  cost  aa  disclosed 
by  the  report  and  tbe  valuation  as  given  by  its  chief  witness 
of  the  physical  property.  The  cost  as  disclosed  by  the  report 
is  f 2,268,543.48 ;  as  given  in  the  evidence  of  its  witness,  the 
labor  and  materials  cost  is  |2,633,638:  a  difference  of 
f365,094.52. 

The  company  justly  remarks  that  it  is  difBcalt  to  compare 
the  totals  of  varioos  classes  of  work  for  the  reason  that  the? 
are  distrlbated  differently  in  the  examiner's  report  and  in 
the  inventory  prepared  by  its  witness.  One  single  example 
will  illustrate.  The  cost  of  installing  arc  lamps  is  made  a 
separate  matter  of  estimate  by  the  company's  witness,  while 
in  the  examiner's  report  such  cost  is  carried  into  "Overhead 
Distribution  System."  In  order  to  correct  this  matter  and 
afford  a  fair  basis  for  comparison,  the  Commission  has  pre- 
pared a  comparative  statement  of  the  estimates  of  coat  of 
reproduction  as  given  by  the  City  and  company,  and  tbe  book 
cost  of  the  property  of  tbe  company  as  disclosed  by  the  ex- 
aminer's report  as  of  December  31,  1911,  in  which  by  re- 
arrangement the  same  matters  are  allocated  all  to  the  same 
class,  and  the  following  is  sach  rearrangement : 


Und    $171,000.00 

Buildings  96,939.00 

General     equipment     (inclading 

tools)    31,704.00 

Sub-station  equipment  575,696.00 

Overhead  distribution  system 504,595.00 

Underground  distribution  system  560,713.00 
Line    transformers    and    devicei 

without  installation   24^047.00 

Electric  meters  without  installa- 
tion      156,832,00 

Arc  lamps  90,813.00 

Electrical  laboratory  equipment.  3,610.00 

Other  tangible  electric  capital...  438.00 

Total    Fotn.    Capital |2,432,387.00 


COUPANT 

9&813.00 

con 

«2I2.S839S 
80.988.98 

33.13S«) 
593,1CO.OO 
S34.98I.00 
S«.701.00 

24.701.69 
537,96308 
464,532.69 
441392.13 

2SSJI07.00 

22^91^02 

2(8,104.00 

1U.830.W 

7,631!.*) 

43a00 

193.376^5 

78.266^4 

2,93Ii9 

87041 

fzfisifiaun 

,Ra68l543.4l 

The  following  Ib  a  brief  discussloii  of  the  questions  raised 
by  the  company  and  the  disposition  of  them,  which  in  the 
opinion  of  the  Commission  is  proper : 

Land: 

The  cost  of  land  as  shown  by  the  books  of  the  company  is 
9212,583.95.  This  should  not  be  aUowed.  The  following  table 
shows  each  parcel  owned  by  the  company  which  it  claims  to 
be  in  the  public  service,  the  valuation  put  thereon  by  the 
witness  for  the  company,  the  valuation  given  by  the  witness 
for  the  City,  the  book  cost,  and  the  amount  aUowed : 

Foft  FOK 

Pascel                  Coupany  City  Books  Auowzd 

(Mahonev)  (Parkk) 

Staats    street    |64,993  |50,000  $64,993.00  $64^ 

Tonawanda  street    17750  14,200  17,750.00  not  used 

Niagara  and  Tonawaada 11,250  (M>00  11,250.00  not  used 

City  of  Lackawanna l.OOO  800  86500  1,000 

Genesee  and  Huron 150,000  *100,000  117725.95  150,000 

Totals   $244,993       $171,000      $21458355       *215,99J 

•Not  Parke. 

The  two  parcels  at  Tonawanda  street,  and  Niagara  and 
Tonawanda  streets,  it  is  claimed  by  the  City  are  not  used  is 
the  public  service  at  the  present  time.  This  claim  appears 
to  be  well  founded,  and  the  Commission  has  been  unable  to 
find  any  satisfactory  evidence  in  the  case  warranting  a  differ- 
ent conclnsion.  They  are  therefore  not  reckoned,  although 
the  City,  pursuant  to  the  direction  of  the  Commission,  gave 
evidence  as  to  their  value. 

As  to  the  parcel  of  land  called  Staats  Street  parcel,  we 
are  disposed  to  accept  the  valuation  of  the  witness  Mahoney. 
As  to  the  parcel  at  Genesee  and  Huron  streets  upon  which 
the  new  electric  building  Is  erected,  the  cost  was  f  117,725.95 
as  carried  upon  the  books  of  the  company.  We  are  satisfied 
that  the  value  is  at  least  |150,000,  and  have  so  allowed  it 
The  total  amount,  therefore,  allowed  for  value  of  land  is 
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ness'a  valoation:  a  difference  of  $3,827.01.  Tbe  company 
offers  some  conjectares  as  to  how  this  difference  ariseB,  and 
says  it  IB  probable  that  some  parts  of  an  old  building  were 
used.  It  should  have  offered  evidence  instead  of  coojectoie 
to  meet  this  point 

Qeneral  Equipment: 

This  includes  office,  stable,  and  shop  equipment,  and  the 
difference  between  Uie  cost  and  the  appraised  value  of  the 
witness  is  f7,494.31.  Without  going  into  details  on  an  item 
so  small  as  this,  we  are  inclined  to  believe  that  the  criticism 
of  tbe  company  should  be  accepted  and  that  this  som  of 
f7,494.31  should  be  added  to  the  value  of  the  propertj.  It 
appears  that  some  of  the  property  inventoried,  and  which  the 
company  unquestionably  has,  does  not  appear  upon  the  books. 
Sub-station  Buildings: 

The  amount  upon  this  item  which  the  company  thinka 
should  be  allowed,  in  addition  to  that  appearing  upon  Ite 
books,  is  113,997.03.  It  offers  nothing  but  conjecture  to  sup- 
port this  contention,  and  at  least  one  consideration  offered 
by  it  shows  that  the  examiner  has  allowed  matters  which 
should  not  have  been  allowed.  Thus,  on  page  58,  as  is  cited 
by  the  company,  part  of  the  expense  is  for  tearing  down  an 
old  huilding.  This  is  clearly  an  operating  expense  and  not 
a  charge  to  fixed  capital. 
Electrical  Laboratory  Equipment  and  Other  Tangible  Elee- 

trie  Capital: 

The  difference  on  these  items  is  |5,210.63.  It  is  claimed 
that  the  boohs  do  not  represent  all  the  property  in  existence 
which  is  used  by  the  company  in  the  public  service.  We  are 
inclined  to  think  that  this  is  correct,  and  therefore  this  addi- 
tional sum  of  f5,210.63  should  be  allowed. 
Are  Lamps: 

The  company  says:  "The  difference  In  this  acconnt 
amounts  to  f34,324.26.  With  the  exception  of  an  item  of 
$2,827.50,  there  is  no  valuation  given  for  the  cost  of  the 
installation  of  5,293  arc  lamps  at  present  in  use."  This  is 
correct  in  a  sense,  although  incorrect  as  to  its  application  to 
the  case,  for  the  reason  that  the  cost  of  installatioa  is  put  in 
^e  cost  of  Overhead  Distribution  System.  /  ~  t 


TUs  different  allocation  of  the  cost  of  installation  is  said 
by  the. company  to  account  for  aboat  (4,000  of  the  difference. 
It  then  remarks:  "The  balance  is  caused  by  the  low  price 
per  lamp  obtained  from  the  books  on  account  of  an  exchange 
of  old  lamps  made  with  the  manufacturer" ;  and  it  adds  some 
comments  thereon. 

This  matter  of  arc  lamps  has  been  carefully  looked  into, 
and  as  hereinbefore  shown,  the  difference  does  not  arise  from 
the  low  price  allowed  for  the  old  lamps  exchanged.  The 
transaction  which  the  company  evidently  had  in  mind  was 
one  of  the  purchase  of  3,000  arc  lamps  for  street  lighting 
in  1903,  and  as  above  stated,  it  values  those  lamps  at  |21.70 
each.  As  matter  of  fact,  the  manufacturer  originally  asked 
but  f  18  each  for  these  lamps,  and  the  purchase  was  a  matter 
of  considerable  negottaUon.  There  was  first  deducted  from 
the  price  10  per  cent,  and  then  an  arbitrary  deduction  of 
one  dollar  per  lamp,  so  that  the  final  price  reached  was  |l9.20 
per  lamp;  and  then  for  reasons  which  the  company  can 
easily  ascertain  from  correspondence,  there  was  a  further  de- 
duction made  which  amounted  to  f5,000.  The  following 
statement  shows  just  how  the  cost  of  (13.53  1/3  per  lamp 
was  arrived  at: 

3,000  arc  lamps  at  original  ba«e  price ll&OO 

Leu  10  per  cent 1,80 

$1&20 
LcM  arbitrar;  deduction ISO 

LcM  caoh  rebate  of  $5,000  on  3,000  lamps ijST 

Q>5T  PIK  LAifP |13J3!4 

Total  orisinal  cash  payment $^,000.00 

Plm    allowance   of   $120   each   for   3,000   old   open 
arc  lampt  returned , SfiOOSXt 

$45,600.00 
Lesi  caah  rebate 5,00000 
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We  perceive  no  reaaon  for  increasing  tbe  amonnt  over  the 
book  cost,  and  the  company  by  referring  to  its  own  records 
can  easily  determine  wheUier  this  is  right  or  wrong. 

8itb-etation  Equipment: 

Under  this  head  a  storage  battery  is  carried  npon  tbe  books 
of  the  company  at  $77,499.31,  and  this  amount  appears  in 
the  examiner's  report  The  company  claims  the  battery  to  be 
worth  fdO.OOO. 

The  facts  are  that  the  company  had  an  old  battery  which 
it  was  carrying  on  its  books  at  $77,499.31.  In  the  year  1911 
it  entered  into  a  contract  with  the  Electric  Storage  Batteiy 
Company  to  replace  the  old  battery  with  a  new  one  for  a 
cash  payment  of  something  over  |60,000,  and  the  construct- 
ing company  to  be  entitled  to  ail  tbe  old  materials  in  addi- 
tion to  the  above  mentioned  payment.  As  a  result  of  this 
transaction  the  company  did  not  change  the  sum  at  which 
it  was  carrying  the  battery  upon  its  books.  It  however  con- 
siders that  the  battery  is  worth  f90,000,  which  is  f  12,501 
in  excess  of  the  book  cost  This  matter  was  the  subject  of 
some  contention  in  the  oral  evidence ;  and  as  a  result  of  the 
whole  situation,  but  without  discussiDg  it  further,  we  think 
that  it  will  be  reasonable  to  add  this  snm  of  (12,501  to  the 
book  valuation  of  the  property. 

Underground  Distribution  System : 

The  examiner  deducted  from  the  coat  of  this  system  the 
sum  of  98,079.65  for  commissions  paid  in  connection  with 
the  underground  conduit  system.  This  deduction  should  not 
be  made  unless  the  services  claimed  to  have  been  rendered 
for  which  the  commissions  were  given  were  of  no  value.  Tbe 
company  says  in  its  memorandum:  "It  Is  a  fact  that  the 
company  has  had  its  work  done  very  economically  as  a  re- 
sult of  the  superintendence  which  has  been  given  it";  and 
this  contention  appears  to  be  justified  by  the  cost  of  the  sys- 
tem. Therefore  this  sum  ^ould  be  restored  to  the  cost  of 
the  properly. 

This  is  as  far  as  it  is  necessary  to  pursue  the  criticisms 
of  the  company  in  detail.  There  is  a  very  considerable  criti- 
cism upon  tbe  cofits  as  disclosed  by  its  own  books  of  the 
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distribation  systems,  botli  overtiead  and  Dndergroond.  It 
does  not  question  that  tlie  examiner  lias  correcUy  reported 
tlie  facts  as  disclosed  by  the  books,  but  it  presents  the  argu- 
ment that  it  is  probable  that  a  large  amonnt  of  the  labor  cost 
was  charged  to  repairs,  and  hence  went  into  the  operating 
expenses  rather  than  to  cost  of  capital :  in  other  words,  that 
its  foremen  and  bookkeepers  allocated  a  part  of  the  real  cost 
to  operating  expenses  when  thej  should  not  have  so  done. 

It  gives  an  elaborate  table  showing  the  repair  costs  from 
August  1,  1892,  to  December  31,  1908,  and  claims  that  upon 
their  face  the;  show  that  they  are  ezcessire  for  a  plant  of 
the  size  of  that  owned  by  it. 

There  should  be  no  question  raised  as  to  the  allocation 
of  these  expenses  since  the  1st  day  of  January,  1909,  at 
which  time  the  Uniform  System  of  Accounts  was  put  in 
operation,  and  we  do  not  understand  that  the  company  raises 
any,  its  criticisms  being  confined  to  installations  made  and 
work  done  prior  to  that  date. 

In  determining  whether  the  company's  contention  is  cor- 
rect, we  have  several  matters  to  aid  us:  (1)  ratio  of  operat- 
ing expenses  to  earnings  before  and  after  January  1,  1909; 
(2)  general  observation  of  the  books  with  reference  to  the 
care  in  handling  details  as  to  distribution  between  capital 
and  operating  expenses;  (3)  difference  in  unit  prices  used 
by  the  company's  witness  and  those  disclosed  by  the  books; 
(4)  the  inadequate  explanations  made  of  the  difference  by 
the  company,  which  certainly  has  more  knowledge  of  the 
facts  than  anyone  else;  (5)  failure  of  the  company  to  avail 
itself  of  data  at  its  command  to  test  the  correctness  of  itt; 
theory  as  to  the  cause  of  the  discrepancy. 

The  difference  in  unit  prices  shown  by  the  books  and 
vouchers  of  the  company  and  those  adopted  by  the  witness 
really  explain  the  greater  part  of  the  difference.  As  to  the 
ratio  of  operating  expenses,  if  the  company's  theory  is  cor- 
rect, that  ratio  should  have  been  much  greater  prior  to  Jan- 
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oraRAmro        tsoMATnia      wiutikg 

KBIOK  KHIOMO  

MCVUfUK  BxfuiSES  uno 

DoUati  DoOart            Jb 

J11I7  31.  iaS)3 » 402,485.41  226,662.17  SfiW 

July  31,  1894 403^664^3  205,117J5  5075 

July  31,  1805 406^&69  197,074^1  40 

Joljr  31,  1896 411,515.35  1S^SS7J8  4i« 

July  31;  1897 396^885.94  ia2,4»77  4SJZ 

July  31,  less 404,154.83  iS&^SA  4M6 

July  31,  1899 404,840.97  205,473.41  5070 

July  31,  1900 439,521.16  20^224.01  4Si7 

July  31,  1901 507,966J2  21A103J)7  41JS 

July  31,  1902 567,79922  249,4«);9S  419) 

July  31,  1903 566,937:66  26^194.48  4US 

July  31,  1904 653.088^1  267,293.94  4085 

July  31,  1905 73460677  30S,14aiO  41.45 

July  31,  1906 794,952.19  343,O0?J6  4323 

July  31,  1907 835,58176  397,281.44  47i0 

July  31,  1908 »27,761J0  435^594.86  4435 

Dec.  31,  1908 414,145.04  20(^196.02  ISJO 

Dec.  31,  1909 967,455.53  488378J6  SOil 

Dec.  31,  1910 I,0e5,31l'.63  565,627.46  SUi 

Dec  31,  1911 1,213,139.20  630,961J4  5100 

ToTAU    12;541,89a91        5,955,46134 

A  glance  at  the  operating  ratioa  prior  to  the  ;ear  1909 
shows  Uiat  they  were  veij  much  leas,  except  for  two  jean 
at  the  beginaing  of  operations  and  the  year  1899,  than  the; 
have  been  since  Jannaiy  1, 1909.  This  fact  is  not  considered 
to  be  conclusiTe,  bat  it  certainly  has  its  weight  when  we 
come  to  conjecture  in  determining  this  question. 

Bach  annunaries  of  repairs  as  are  presented  by  the 
respondent  are  so  general  in  their  natare  as  to  be  of  bat  ver; 
little  if  any  nse  in  determining  the  real  facts.  The  sum- 
mary stops  with  the  year  ended  December  31,  1908.  The 
company  fails  to  take  into  account  that  the  repairs  for  tbe 
year  1911  were  f60,770.34,  which  amount  has  been  exceeded 
but  twice  in  the  existence  of  the  company,  and  which,  if 
the  accounts  of  the  company  were  correctly  kept,  includes 
repairs  only  and  nothing  which  properly  should  have  bea 
charged  to  fixed  capital.  It  also  failed  to  call  attentiMi  Ia 
the  fact  that  the  repairs  for  the  year  1910  amounted  to 
$42,341.79,  which  is  above  the  average  for  the  entire  period 
of  the  operations  of  the  company.    Such  variation^  bow- 
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ever,  from  year  to  jear,  are  not  the  basis  ol  any  proper  de- 
dactioD.  Thus  the  repairs  for  the  year  ended  December  31, 
1896,  were  |41,633.37  accordicg  to  the  company's  tabnlation, 
while  for  t^e  year  ended  December  31,  1897,  they  amounted 
only  to  134,287.83.  For  the  year  ended  December  31,  1899, 
they  reached  only  the  sum  of  $27,915.11.  From  such  results 
as  these  anything  can  be  guessed;  and  if  the  company  had 
been  able  to  show  by  a  review  of  its  vouchers  for  any  one 
year  that  a  considerable  amount  had  been  included  therein 
for  repairs  which  properly  should  have  been  charged  to 
capital  account,  the  situation  would  have  presented  an  en- 
tirely different  aspect. 

VaLDB  of  FaiNOHISB. 

It  is  a  (act  that  the  respondent  has  a  perpetual  franchise 
covering  all  the  streets  and  public  ways  of  the  City  of  Buffalo. 
This  franchise  was  acquired  in  the  purchase  from  the  Brush 
company  and  the  Thomson-Houston  company  of  the  fixed 
capital  and  franchises  of  those  companies. 

It  is  not  quite  clear  what  position  the  respondent  takes 
concerning  this  franchise,  as  to  whether  it  should  be  treated 
as  an  item  of  property  having  a  value  upon  which  the  com- 
pany is  entitled  to  a  return,  or  not  At  page  39  of  ita  brief 
it  indicates  three  possible  values,  as  follows : 

Reproducdon  value  new,  with  additions,  etc $6,1156,140 

Commercial  value   5,948,600 

Net  eunings  value  5,750,000 

In  none  of  these  valuations  does  a  valuation  appear  for 
franchise,  but  npon  pages  29-33  of  it«  brief  it  argues  that 
the  franchise  has  value,  and  concludes  as  follows: 

If  it  has  a  value,  or  if  that  value  was  validly  ^reed  upon  and  capitalized 
under  the  laws  in  force  when  it  was  done,  such  value  can  not  by  statute 
be  excluded  from  the  total  valuation  upon  which  a  public  service  corporation 
is  entitled  to  a  return. 
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(6)  The  agreement  under  which  the  fnnchiiei  were  included  in  the 
"aggregate  value"  of  the  properties,  fianchiiei,  and  rigbu  consolidated  has 
always  been  recognized  as  valid;  otherwise  it  must  be  assumed  that  some 
attack  upon  it  would  have  been  made  by  some  public  autbori^  during  the 
twenty  years  during  which  it  has  continued. 

(e)  The  stock  has  been  dealt  in  for  more  than  twenty  years  on  the  basil 
of  its  validity;  and  to  declare  the  basis  of  it  invalid  after  such  a  lapse  of 
time  would  be  to  do  great  injury  to  innocent  investors  who  have  relied  and 
had  the  right  to  rely  tipon  the  validly  of  an  issue  of  stock  made  strictly 
in  accordance  with  the  law. 

It  muat  be  aasomed  Irom  the  foregoing  language  tliat  the 
respondent  expects  that  some  franchise  ralae  muat  be  allowed 
It  in  fixing  the  rate.  It  recogaizes  that  the  stock  and  bonda 
which  were  issued  to  the  Thomson-Houston  and  Bmeh  com- 
panies amounted  to  $3,000,000;  that  the  physical  property 
had  a  valne  of  practically  fl,100,000,  thus  leaving  fl,900,- 
000  to  be  accounted  for  in  intangibles  of  some  character. 

The  respondent  has  made  no  proof  whatsoever  regarding 
this  alleged  franchise  value,  bat  if  it  claims  any  return 
thereon  it  relies  wholly  upon  the  argument  presented  in  its 
brief. 

It  is  true  that  a  great  deal  has  been  said  about  franchise 
value  in  rate  cases.  It  is  unnecessary  at  this  time  to  review 
what  has  been  said.  There  is  one  paramount  fundamental 
consideration  which,  in  the  judgment  of  the  Commissiou,  is 
coDClnsive  upon  the  whole  matter,  and  the  facts  upon  which 
it  is  based  are  as  follows: 

It  does  not  appear  that  any  som  whatever  was  ever  psid 
by  the  respondent  or  by  its  predecessor  companies  for  this 
franchise.  It  was  a  gift  by  the  City  of  Buffalo  to  the  prede- 
cessor companies,  and  consists  wholly  in  permission  to  use 
the  streets  of  the  City  for  the  placing  of  poles,  stringing  of 
wires,  and  placing  of  conduits.  The  company  was  given 
this  privilege,  without  which  it  could  not  transact  its  busi- 
ness. It  is  true  that  the  franchise  Is  of  value  to  the  com- 
pany, and  that  without  the  franchise  the  remainder  of  ibi 
property  would  not  possess  any  exchange  value  as  an  electric 
plant,  or  such  as  might  be  given  it  when  coupled  with  the 
expectation  that  a  franchise  would  be  given.  If  it  were 
entirely  certain  that  no  franchise  would  be  given,  the  prop- 
erty would  have  no  exchange  value  except  for  purposes  otha 
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than  the  distribation  of  electric  energy.  The  franchise  gives 
life  to  the  enterprise  and  makes  possible  a  return  upon  the 
capital  which  has  been  sunk  in  it  It  makes  possible  a  sale 
of  the  concern  to  other  investors  if  those  constructing  it 
desire  to  part  with  their  interest  It  is  indispensable  to 
the  conduct  of  the  enterprise.  All  of  these  considerations, 
however,  entirely  fail  to  show  that  the  public  should  pay  a 
retnrn  upon  some  amount  assumed  to  he  the  value  of  the 
franchise.  The  investors  did  not  put  the  franchise  into  the 
enterprise.    That  was  done  by  the  public. 

The  whole  truth  lies  in  one  sentence:  If  the  franchise, 
which  was  a  gift  from  the  public  to  the  company,  should  be 
made  the  basis  of  a  money  return,  the  practical  result  would 
be  that  the  public  would  have  to  pay  money  to  the  company 
because  it  had  given  the  company  the  right  to  occupy  the 
public  streets  with  its  plant  This  is  the  whole  of  the  mat- 
ter, and  when  thus  stated,  there  is  but  little  more  to  be  said. 

The  City  of  Buffalo  as  a  municipality  has  given  the  com- 
pany a  right  to  place  its  poles  and  string  its  wires  in  the 
streets  for  the  purpose  of  lighting  the  streets.  The  argument 
that  the  franchise  thus  given  has  a  value  for  rate  making 
purposes  comes  just  to  this:  that  the  City  must  annually 
pay  to  the  company,  in  addition  to  all  just  amounts  for 
operating  expenses,  taxes,  amortization,  and  a  proper  return 
upon  the  investment  made  by  the  stockholders,  a  further  sum 
because  of  the  right  which  the  City  itself  had  given  to 
occapy  its  streets.  The  company  desires  to  make  money  by 
lighting  the  streets.  It  can  not  so  do  without  having  its 
plant  in  the  streets.  The  City  consents  that  the  plant  may 
be  put  in  the  streets,  and  the  company  then  desires  the 
City  to  pay  it  a  large  sum  because  it  has  consented  to  such 
use  of  the  streets.  If  the  franchise  was  of  the  value  of 
$2,000,000,  as  seems  to  have  been  assumed  in  the  consolida- 
tion, and  the  proper  return  upon  this  is  6  per  cent,  per 
annum,  the  public  in  the  City  of  Buffalo  would  he  required 
to  pay  $120,000  each  year  to  the  respondent  for  no  reason 
whatsoever  except  that  it  had  given  the  company  the  right 
to  occupy  the  public  streets  with  its  plant.     We  are  not 
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the  customers  of  the  compaDy  residing  in  Buffalo  should  pa; 
aoything  to  the  respondent  on  this  account. 

TBB  CONTBACrr  WITH  THB  QBNBR&L  ELBOTBIO  COUPANT  <» 

Sghknbotadt. 

It  has  been  hereinbefore  pointed  ont  that  in  the  yeu 
1892,  shortlj  after  the  consolidation,  the  respondent  issDcd 
to  the  General  Electric  CJompany  of  Schenectady  its  com- 
mon stock  to  the  amount  of  1600,000  and  its  bonds  t«  the 
amount  of  $100,000,  which  stock  and  bonds  are  now  ont- 
standing  and  form  a  part  of  the  capitalization  of  the  com- 
pany. The  precise  position  of  the  respondent  regarding  this 
issne  of  stock  and  bonds  is  not  quite  clear.  At  page  28  of 
Its  brief  it  nses  the  following  language : 

We  have  pointed  out  under  the  heading  "Superseded  Propertjr"  the 
advantages  secured  to  this  company  by  that  contract,  and  while  it  would 
appear  that  with  the  expiration  of  patents  and  the  general  expaauon  in 
the  way  of  manufacturing  electrical  ai^aratus,  this  contract  is  now  of  1^ 
value,  yet  we  maintain  that  it  was  a  contract  of  great  advantage  when 
entered  into  and  for  a  period  of  years  thereafter,  and  as  $700,000  pv 
value  of  our  securities  have  passed  out  and  are  now  in  the  hands  of  in- 
nocent investors,  these  facts  should  be  taken  into  account  at  least  in  arriv- 
ing at  the  cost  of  the  company  in  establishing  the  busineu. 

On  page  36  it  says  with  reference  to  this  contract: 

Its  value  has  practically  disappeared,  but  the  securities  have  passed  iato 
the  hands  of  innocent  holders.  We  submit  under  these  circumstaiicel  it 
would  be  unfair  to  ignore  this  contract  and  the  securities  issued  upon 
the  faith  of  it  in  arriving  at  the  fair  value  of  our  propeny.  The  eontrwt 
was  entered  into  in  good  faith..  It  was  deemed  for  the  best  interests  of 
the  company.  It  apparently  was  a  form  of  contract  usual  in  this  busi- 
ness.    It    undoubtedly    helped    to    establish   the   company    as   a  successful 


Contract  D  with  the  General  Electric  Company  of 
Schenectady  is  altogether  too  long  to  admit  of  analysis  at 
this  point.    A  brief  description  of  its  terms  is  as  follows: 

It  contemplates  the  sale  by  the  Schenectady  company  to 
the  Buffalo  company  of  such  apparatus  as  the  latter  mi^ 
need  from  time  to  time,  and  the  8th  paragraph  of  the  agree- 
ment is  in  the  following  language: 
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The  licensor  (Schenectady  company)  hereby  covenants  to  sell  to  die 
licensee  (Buffalo  company)  from  time  to  time  for  cash  or  on  such  terms 
as  may  be  agreed  upon,  such  apparatus  as  at  the  time  may  regularly  be 
made  by  or  for  the  licensor,  and  may  be  needed  by  the  licensee  for  its 
use  in  said  territory  for  central  station  lighting  and  staticHiary  motive 
power  purposes,  at  the  lowest  current  prices  of  the  licensor  to  its  other 
licensees  under  this  form  of  contract  and  license,  for  similar  apparatos 
purchased  in  like  quantities. 

The  Schenectady  compaa;  also  agrees  that  it  will  defend 
all  suits  brought  against  the  Buffalo  company  for  violation 
of  patents ;  that  it  will  not  sell  to  any  person  or  persons  other 
than  the  Buffalo  company  any  apparatus  for  nse  in  central 
station  lighting  in  Erie  connly  except  in  Tonawauda,  nor 
any  central  electric  motors  to  be  operated  from  central  light- 
ing or  power  station,  nor  any  generators  for  operating  such 
motors  therefrom,  so  long  as  the  Buffalo  company  shall  faith- 
fully observe  the  contract.  There  are  also  other  provisions 
of  minor  importance  under  which  the  company  may  have 
derived  some  advantage.  Thus  the  14th  clause  provides  that 
the  Bnffalo  company  shall  have  all  the  profits  from  time  to 
time  made  by  the  Schenectady  company  on  the  sale  of  incan- 
descent lamps  to  isolated  lighfing  plants  in  the  territory  of 
the  Buffalo  company,  namely,  Erie  county  excepting  Tona- 
wanda,  less  10  per  cent  of  the  selling  price  of  the  Schenec- 
tady company,  which  percentage  it  shall  receive  for  sale ;  the  . 
word  "profit"  meaning  therein  the  difference  between  the 
"price  now  current  to  the  old  Edison  licensees  and  said  sell- 
ing price  of  the  licensor  (Schenectady  company)". 

It  is  trne  that  the  respondent  gave  evidence  by  an  expert 
witness  tending  to  show  that  this  contract  was  of  great  value 
to  the  company.  It  ia  also  true  that,  although  the  company 
has  been  under  the  same  management  from  its  organization 
in  1892  down  to  the  present  time,  not  one  of  its  officers  or 
employees  was  called  to  show  the  actual  advantages,  if  any, 
which  were  realized  from  this  contract  The  price  paid  to 
the  Schenectady  General  Electric  in  stock  and  bonds  was 
f700,000.  The  first  and  most  important  question  would  be, 
how  much  apparatus  was  bought  under  the  terms  of  this 
contract  by  the  Buffalo  company  from  the  Schenectady  com- 
pany?   "So  evidence  wxis  ^ven  npon  this  point,  whatever. 
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An  estimate,  however,  has  been  made  by  the  Oommissioa, 
and  it  does  not  aeem  to  be  probable  that  property  "f  "'*'' 
the  cost  of  1900,000  has  been  bought  nnder  this  contracL 
If  this  estimate  is  correct,  it  woald  seem  that  there  was  not 
much  advantage  in  the  contract  arising  from  tiie  purchase  of 
the  apparatus.  It  does  not  appear  that  any  sulta  were 
brought  against  the  company  in  the  use  of  this  apparatns 
which  the  Schenectady  General  Electric  defended.  It  does 
not  appear  how  much  money,  if  any,  was  paid  to  the  Bnfhlo 
company  as  "profits"  on  the  sale  of  incandescent  lights. 
In  short,  there  is  nothing  but  a  spectilative  opinion  as  to  the 
advantage  which  this  contract  was  to  the  respondent,  and 
it  is  only  just  to  say  that  if  the  Commission  thought  it  worth 
while  to  speculate  upon  this  point,  the  conclusion  wonld  not 
tie  the  same  as  that  reached  by  the  witness. 

The  foregoing  considerations,  however,  do  not  go  to  tlie 
root  of  the  matter.  The  return  which  the  public  should  pay 
to  a  corporation  for  service  is  based  upon  one  set  of  con- 
siderations. How  the  return  so  paid  should  be  divided 
among  the  shareholders  is  another  matter  and  one  in  which 
the  paying  public*  has  no  direct  interest  The  corporation 
is  entitled  to  a  fair  return  from  the  public  upon  the  efficient 
sajcrifice  it  has  made  in  performing  the  service,  upon  the  fair 
.  value  of  the  investment  made  for  that  purpose,  and  to  no 
more. 

The  certificates  of  stock  issued  to  the  shareholder  do  not 
in  the  least  determine  the  fair  value  of  the  investment 
They  are  not  a  measnre  of  the  efficient  sacrifice  made.  The? 
are  mere  title  deeds,  as  it  were,  to  the  investment.  There 
can  not  be  a  just  return  upon  both  the  investment  and  the 
piece  of  paper  which  shows  title  to  the  investment  The 
function  of  the  stock  is  not  to  determine  how  mnch  the 
public  shall  pay,  but  how  what  the  public  has  paid  shall  he 
divided  among  the  shareholders.  The  value  of  the  stock  is 
not  determined  by  the  figures  printed  upon  the  certificates, 
but  by  the  amount  it  receives  upon  a  division  of  what  the 
public  pays.  The  value  is  rarely  par.  If  the  stock  receives 
a  large  sum  as  dividends,  the  value  rises;  if  a  email  smn, 
the  value  falls. 
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If  the  amonnt  the  pnblic  should  pay  for  the  service  were 
to  be  determined  by  the  amonnt  of  stock  i^ned,  the  result 
Tonld  be  JJtat  the  body  haviug  the  power  to  determine  the 
amonnt  of  stock  would  fix  the  retnrn,  and  all  consideration 
of  the  fair  valne  of  the  investment  nsed  in  the  pnblic  service 
would  go  for  nanght.  A  stock  dividend  of  say  100  per  cent 
donbles  the  amount  of  the  stock,  bat  has  no  proper  effect 
npon  the  rate  the  pnblic  pays.  Snch  dividend  neither  in- 
creases nor  diminishes  the  fair  valne  of  the  property  nsed 
in  serving  the  pabUc.  It  merely  rearranges  as  between  the 
shareholders  the  form  and  number  of  the  pieces  of  paper 
showing  their  rights  between  themselves  to  the  net  earnings 
and  to  the  property  itself  if  ever  divided  amongst  them. 

If  the  Buffalo  company  was  fairly  entitled  to  a  net  retnm 
of  flOO,000  before  making  the  contract  with  the  Schenec- 
tady company,  how  did  the  making  of  that  contract  justify ' 
increasing  the  return  to  be  paid  by  the  public  f50,000? 
What  did  the  Schenectady  company  put  into  the  enterprise 
which  was  of  service  or  benefit  to  the  public  to  the  extent  ' 
of  making  it  just  for  them  to  pay  50  per  cent,  more  for  the 
service  received? 

If  the  shareholders  of  the  company  made  a  contract  with 
the  Schenectady  company  which  was  advantageous  to  them 
as  shareholders,  they  had  an  undoubted  right  to  divide  the 
net  earnings  of  the  company  with  the  Schenectady  company 
upon  such  basis  as  they  liked ;  but  for  a  supposed  advantage 
to  them,  what  justification  is  there  for  keeping  their  return 
from  the  pnblit  the  same  and  increasing  the  amount  the 
public  pays  in  order  to  give  something  to  the  Schenectady 
company? 

There  has  grown  up,  for  some  reason,  a  very  peculiar  and 
illogical  notion  with  reference  to  the  protection  of  so-called 
innocent  investors  in  the  stock  of  a  public  service  corpora- 
tion which  deserves  a  little  attention  at  this  point. 

The  underlying  conception  upon  which  this  notion  is 
based  is  that  the  return  the  public  is  to  pay  is  based  upon 
the  amount  of  stock  and  not  upon  the  amount  of  the  invest- 
ment: that  it  should  be  reckoned  upon  the  figures  printed 
npon  the  title  deed  to  the  property  rather  than  upon  the 
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Talne  of  the  property  itself.  There  is  no  law  JuHtifying  anj 
BBch  view,  and  certainly  no  eqoity  or  jnstice.  Once  it  U 
clearly  apprehended  that  a  person  buying  stock -in  Bach  a 
corporation  is  buying  only  a  right  to  a  certain  proportion  o( 
the  dividends,  the  confusion  disappears  and  the  whole  matter 
is  put  upon  a  just  basis.  The  amount  of  the  divideDds 
depends  wholly  npon  the  business  success  of  the  corpora- 
tion, and  no  one  pretends  that  there  is  any  principle  jnstiff- 
ing  an  exaction  from  the  public  of  more  than  a  fair  retom 
npon  the  value  of  the  property  used  in  the  public  aerrice. 
If  a  purchaser  is  foolish  enough  to  pay  more  for  the  stock 
of  such  corporation  than  would  be  justified  by  the  reasonable 
amount  of  dividends,  there  is  no  principle  of  equity  whicli 
requires  that  the  loss  should  be  borne  by  the  public,  bat  ereiy 
principle  of  equity  and  law  requires  that  it  should  be  borne 
by  the  person  making  the  investment  No  one  at  the  present 
time,  in  any  careful  consideration  of  the  subject,  attempts 
to  maintain  that  the  public  should  pay  a  return  open  tlie 
'  stock.  Everyone  concedes  that  the  return  shonid  be  opon  the 
investment ;  and  yet  from  time  to  time  we  are  met  with  ■ 
plea  to  protect  the  stock  which  is  the  title  deed  and  disregard 
the  investment  which  la  the  matter  of  substance. 

"Going  Concbbn"  Valub. 

The  respondent  makes  a  claim  for  "going  concern"  valne 
of  fl,2l)0,000.  In  the  Cataract  case  we  considered  the  mb- 
ject  of  "going  concern"  valne  in  great  detail,  and  there 
reached  the  conclusion  that  those  matters  which  commonly 
constitute  what  is  called  "going  concern"  value  should  not 
be  allowed  as  a  part  of  the  property  of  the  company  npon 
which  the  stockholders  would  be  entitled  to  a  retnm  dnrinp 
the  entire  existence  of  the  corporation.  We  also  found  that 
a  situation  might  exist  in  which  the  company  had  incurred 
expenses,  or  had  deferred  profits  at  the  commencement  of 
business  during  the  unprofitable  period  of  operation  which 
sometimes  follows  the  establishment  of  a  new  business,  which 
would  entitle  it  fairly  and  justly  to  a  return  from  the  pnblic 
in  increased  rates  during  such  period  of  time  as  might  be 
found  necessary  reasonably  to  reimburse  tfie  company  for 
these  mattera 
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Upon  this  view  it  is  essential  in  fixing  the  rate  of  any 
companj  to  examine  into  its  past  history  and  ascertain  first 
if  any  of  the  claimed  expenses  were  actually  incnrred;  if 
any  profits  or  returns  to  which  the  company  was  fairly 
entitled  were  not  received;  and  if  either  or  both  are  found 
to  exist,  then  the  inquiry  should  proceed  further  into  an 
examination  of  the  question  whether  the  stockholders  have 
been  properly  reimbursed.  Such  an  inquiry  is  very  proper  in 
the  present  case. 

We  should  first  inquire  what  the  stockholders  have  actually 
put  into  the  business  in  the  way  of  tangible  property  or 
money,  and  opon  this  the  evidence,  clear  and  undisputed, 
the  value  of  the  tangible  property  as  found  in  the  examiner's 
report,  and  practically  admitted  by  the  company,  in  1892,  at 
the  time  of  the  consolidatloD,  was  fl,118,113.  There  has 
been  no  stock  sold  for  cash  which  has  been  put  into  the  busi- 
ness above  the  sum  of  f275,000.  The  proceeds  of  all  other 
stock  are  shown  to  have  been  used  in  other  directions.  How 
much  was  actually  realized  for  this  stock  does  not  appear, 
but  it  will  be  assumed  that  it  was  sold  at  par.  No  bonds 
were  sold  and  the  proceeds  put  into  the  business  subsequent 
to  the  organization  prior  to  1907  except  to  the  amount  of 
$316,000.  In  July,  1909,  this  Commission  authorized  an 
issue  of  bonds  for  new  construction  amounting  to  $243,000; 
and  in  June,  1911,  bonds  to  construct  the  new  building  to 
the  amount  of  $570,000.  This  includes  everything  that  has 
been  pot  into  the  business  either  from  stockholders'  money 
or  from  the  proceeds  of  bonds,  and  the  aggregate  is  $2,522,- 
113. 

The  total  value  of  the  property  used  in  the  public  service 
as  herein  found  is  $3,194,159.  Some  land  not  in  the  public 
service  which  is  not  included  io  the  foregoing  is  of  the  value, 
according  to  the  evidence  of  the  company,  of  $39,000.  It 
has  also  sold  some  property  formerly  in  the  public  service 
and   has  a  mortgage   thereon   to   the   amount  of  $26,000. 
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tion  of  the  company  to  December  31,  1911,  the  company  has 
paid  cash  in  dividenda  f2,335,355.  It  has  paid  in  interest 
92,314,516,  being  a  total  of  94,549,871,  which  Bnm  is 
retnms  received  from  the  public  for  serrices  rendered.  ThJB 
added  to  the  amoant  remaining  in  tiie  property  shoTS  that 
the  company  has  received  from  the  public  a  total  of  95)286,- 
917.  V 

Assuming  that  the  stock  sold  for  cash  was  all  pnt  into  the 
business  at  the  time  of  the  organization  of  the.  company,  and 
that  the  tangible  property  to  the  amonnt  of  91*118,113  vas 
in  aerrice  at  that  time,  and  giving  this  tangible  property  a 
retnm  of  8  per  cent  per  annum  for  19i/^  years  to  December 
31,  1911,  those  retnms  woald  amonnt  to  92,173,^6. 
Assuming  that  the  bonds  to  the  amount  of  9316,000  were 
sold  at  the  time  of  the  consolidation,  and  the  proceeds  used 
in  the  business  of  the  company  at  that  time,  these  bonds 
were  paid  interest  at  5  per  cent  for  I9V2  years,  and  this 
interest  is  9309,100.  The  interest  on  the  bonds  for  9243,000 
for  2%  years  at  5  per  cent,  would  be  930,375 ;  and  on  the 
bonds  to  the  amount  of  9570,000  for  1%  years  at  5  per  cent 
the  interest  would  be  942,750.  The  a^regate  of  tiiese  pay- 
ments by  the  company  as  interest  on  borrowed  money  invested 
in  the  business,  and  on  tangible  property  invested  in  the 
bnsinesB,  at  the  rate  of  8  per  cent  for  the  property  and  5  per 
cent,  for  the  bonds,  exactly  what  was  paid,  would  be  92,555,- 
481.  The  total  amonnt  received  as  shown  above  was  95,286,- 
917,  and  if  we  dedact  the  returns  on  the  tangible  prope^ 
put  In  by  the  stockholders  and  the  interest  paid  on  the  bonds 
which  were  invested  in  tangible  property  from  this,  we  have 
left  the  sum  of  92,731,436  which  the  company  has  received 
In  I9V2  years  as  return  on  intangibles.  This  retnm  may  be 
called  promoter's  profit;  it  may  be  called  a  retnm  for  risk 
incurred,  for  anytiiing  whatsoever,  except  that  it  can  not 
be  called  a  return  for  expense  incurred  or  profits  deferred, 
since  they  are  fully  taken  care  of  in  the  previous  calculation. 
The  following  is  a  tabulation  of  the  foregoing  matters  for 
the  sake  of  clearness : 
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Total  Vftlue  of  property  uaed   in  public  (ervice,  as    found  by 

ConmuESion    $3,194,159 

Land  not  in  public  service  39,000 

Mortgages  on  property  sold   26,000 

$3^9,159 

Tangible  property  or  money  put  into  public  lervicc: 

Tangible  property  taken  over  in  1892 $1,118,113 

Stock  sold  for  cash   275,000 

Bonds  sold  for  cash  prior  to  1907 316,000 

Bonds  for  new  construction  (July,  1909) 243,000 

Bonds  for  new  building  Qune,  1911) : 570,000 

12,522,113 

.  DlFFEKENCX  EQUALS  UTUKHS  LETt  IN  XI78II«88.,.„.. |737,046 

Total  received  by  company  since  organization  to  December  31, 
1911: 

Paid  in  dividends   $2,235,355 

Paid   in  interest   2^314,516 

$4,549,871 
Left  ia  business  737jM6 

ToTAt  KtcavMB   ; $5,286,917 

Returns  on  ^ 

(o)  Tangible  property   $1,118,113 

Stock  sdd  for  cash  275^000 

$1,393,113 

for  19J4  years  at  S% $2,173,256 

ib)  On  mSJOOa  bonds  19>^  years  at  5% 309,100 

$2,482,356 

(c)  On  $243,000  for  2J^  years  at  S% 30,375 

(<()  On  $570,000  for  1}4  years  at  S% «7» 

$2,555,481 

Total   receivbd    $5,286,917 

Deduct  returns  on  tangible  property  as  above  2,555,481 
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the  exiBting  phjaical  property  should  be  deducted,  and  this 
may  be  aBSttmed  to  be  anything  up  to  f700,000,  and  even 
at  that  maximum  it  would  leave  a  return  of  f  2,000,000  wliich 
somebody  haa  recelTed  because  of  these  intangibles. 

Upon  this  view,  it  would  seem  that  the  stockholders  or 
the  promoters  or  someone  had  received  a  return  fully  com- 
mensurate for  all  matters  connected  with  attaching  of  busi- 
ness which  have  been  hereinbefore  discussed,  and  that  here- 
after the  stockholders  should  be  content  with  receiving  a  just 
and  reasonable  return  upon  the  value  of  the  property  which 
they  DOW  have  in  the  public  service,  and  this  withont  creat- 
ing any  "phantom"  property  and  assuming  that  it  is  some- 
thing upon  which  tJie  public  ought  to  pay  a  return. 

In  addition  to  what  is  said  in  the  case  of  The  Cataraet' 
Power  and  Conduit  Company  regarding  the  practical  work- 
■  ing  of  the  "going  concern"  value  theory  as  a  meana  of  com- 
pensating the  company  for  the  cost  of  attaching  bosiness,  it 
may  be  well  to  show  how  the  same  matter  works  out  in  the 
case  of  the  Buffalo  General  Electric  Company. 

It  should  be  borne  in  mind  that  the  company  is  claimiiiK 
a  "going  concern"  value  of  f  1,200,000,  and  this  it  plaos 
"  principally  upon  the  ground  of  cost  of  attaching  bnsiaeBS. 
Such  is  the  theory  advanced  by  various  of  its  witnesses  and 
apparently  favored  by  counsel  in  their  brief.  One  theoretical 
method  of  arriving  at  such  cost  is  to  assume  that  it  is  equal 
to  one  year's  gross  receipts  of  the  company.  Just  what  year 
shonld  be  taken  is  not  clear  from  the  evidence,  bnt  in  this 
case  we  are  apparehtly  relegated  to  the  year  1911,  in  which 
the  gross  receipts  were  fl,213,139.  If  the  amount  claimed 
is  not  based  upon  this  theory  of  one  year's  gross  receipts,  the 
coincidence  between  the  two  sums  is  somewhat  remarkable. 

The  Commiasion  has  on  file  reports  from  the  company  for 
the  years  ended  June  30,  1906,  to  December  31,  1911,  both 
inclusive,  and  it  has  compiled  from  those  reports  a  table 
showing  the  expense  incurred  by  the  company  for  attaching 
business  during  the  six  years  named;  also  the  operating 
revenues,  the  operating  income,  and  the  net  increase  in  fixed 
capital  during  that  time.    The  following  is  such  table: 
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6^3 

|383,s:a 

$102,20* 

.025 

37J.258 

113,886 

,932 

213,43» 

67.105 

,477 

413,983 

177,002 

.4S6 

367,733 

109,278 

,112 

419,788 

234,391 

.139 

459^43 

309.621 

Vear  ended  June  30,   1906 113,367 

Vew  ended  June  30,   1907 19,184 

SU  months  ended  December  31.   1907....,  14.663 

Yeu-  ended   December  31,   1908 22,811 

Vear   ended   December   31,   1909 30,976 

Year  ended   De«mber  31,    1910 26,073 

Yeai  ended   l>ecembir  31,   1911 24,811 

Analyzing  this  table,  we  find  tliat  in  tbe  year  ended 
December  31,  1911,  the  operating  revenue  was  increased 
over  the  operating  revenue  from  the  year  ended  December 
31,  1910,  by  the  sum  of  $127,827.  If  the  theoiy  of  one 
year's  gross  receipts  represents  the  "going  concern"  value, 
then  the  sum  of  |12T,827  is  to  be  added  to  the  fixed  capital 
of  the  company  as  a  sum  upon  which  the  people  of  Buffalo 
must  pay  a  return  of  not  less  than  6  per  cent  so  long  as 
the  company  continues  in  business.  The  expenses  incurred 
for  attaching  business  Id  the  year  1911  were  actually  (24,811, 
and  all  of  these  expenses  were  paid  by  the  City  of  Buffalo, 
being  charged  to  the  operating  expenses  of  the  plant 

The  operating  revenue  for  the  year  ended  June  30,  1906, 
was  |B26,833.  For  the  year  ended  December  31,  1911,  such 
revenues  were  tl>213439,  an  increase  of  f386,306.  The 
total  expenses  incurred  by  the  company  in  the  period  covered 
for  attaching  business  were  f  151,885,  all  of  which  were  paid 
by  the  consumers,  and  not  one  cent  of  which  was  taken  from 
the  stockholders  unless  it  be  said  that  their  dividends  were 
reduced  thereby.  Buch  a  claim- as  this  would  be  rather 
futile,  (or  the  reason  that  the  decision  of  the  Commission  in 
this  case  holds  that  their  profits  are  now  excessive  and  pre- 
sumably  have  so  been  during  the  entire  period. 

The  foregoing  figures  dissipate  any  claim  that  there  is  any 
reason  in  this  case  for  reimbursing  the  stockholders  of  the 
company  for  expenses  incurred  or  profits  deferred. 

Thb  New  Elbcthic  Buildino  at  Gbniseb  and  Hubon 
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old  buildingB.  These  it  caused  to  be  torn  down,  and  erected 
on  the  land  a  handsome  stmctore  for  offices  and  storage  pnr 
poses  and  work  rooms.  A  part  of  the  building  is  designed 
for  rental  for  offices  and  other  purposes,  and  is  not  in  use  or 
needed  at  the  present  time,  at  least  in  the  sarrice  of  the 
public.  The  City  claims  that  no  part  of  the  land  or  boilding 
should  be  included  in  the  property  used  in  the  public  service, 
and  this  position  is  taken  partly  on  the  ground  that  by  stipu- 
lation the  date  to  which  the  calculations  and  evidence  in  this 
case  should  be  treated  was  December  31, 1911,  at  which  date 
neither  the  land  nor  the  building  was  in  use  in  the  public 
service,  the  building  having  been  finally  completed  and 
thrown  open  to  use  about  October  or  November,  1912. 

As  to  this  ground  of  objection  we  feel  that  it  would  be 
unjust  to  the  respondent  not  to  allow  any  part  of  this  prop 
erty  to  receive  a  return  from  the  public  upon  the  ground  that 
for  convenience  in  the  trial  of  the  case  the  date  December 
31,  1911,  was  assumed  as  the  one  to  which  the  evidence 
should  relate.  If  any  calculations  are  needed  to  correct  any 
maladjustment,  as  it  were,  because  of  taking  in  this  land 
and  building  or  some  part  thereof,  they  can  readily  be  made. 

The  situation  is  confessedly  somewhat  difficult,  owing  to 
the  fact  that  a  part  of  the  entire  property  is  used  in  the 
public  service  and  another  part  is  not.  The  question  for 
determination  is  what  part  is  fairly  used  in  the  public  serv- 
ice; and  whatever  its  value  may  be,  that  should  be  included 
in  the  value  of  the  property  of  the  company  upon  which 
it  is  entitled  to  a  return. 

The  facts  of  the  case  are  as  follows :  The  purchase  of  the 
land  and  sundry  expenses  therewith  cost  the  company  the 
sum  of  f  117,725.95.  The  land  at  the  present  time  is  claimed 
by  the  City  to  be  of  the  value  of  |100,000,  and  by  the 
respondent  $150,000.  We  are  satisfied  that  the  estimate  of 
the  rrapondent  in  this  respect  is  more  nearly  correct,  and 
we  are  disposed  to  believe  that  |150,000  is  a  fair  value  for 
the  land  without  any  buildings.  The  cost  of  the  boilding 
to  January  31,  1913,  was  f  479,925.  The  respondent  claims 
that  there  are  some  further  bills  to  pay  in  connection  with 
it,  but  we  have  no  sufficient  proof  in  relation  thereto  to 
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justify  a  finding  thereon,  in  Tiev  of  the  fact  that  the 
respoodent  itself  states  that  the  exact  amount  is  not  known 
and  that  there  are  some  adjustments  to  be  made  in  the  claims 
made  by  the  contractors  for  extras.  This  brings  the  total 
value  of  the  land  and  building  up  to  (629,925. 

A  portion  of  the  building  as  above  stated  is  designed  for 
renting.  A  part  of  the  offices  are  already  rented  for  about 
^,000  or  122,000  per  annum.  Still  other  portions  are 
not  rented,  and  if  rented  at  the  same  rate  would  produce  a 
revenue  of  approximately  fl3,000.  The  rental  value  of 
the  portion  designed  for  renting  may,  therefore,  be  fairly 
assumed  to  be  (35,000  per  year.  The  operating  expenses 
of  the  building,  however,  for  heat,  elevator  service,  janitor 
service,  and  the  like  are  estimated  to  be  about  f2,000  per 
month,  or  f24,000  per  year.  The  rent  which  the  company 
formerly  paid  and  which  ceased  by  reason  of  the  occupancy 
of  the  new  building  was  f5,500  a  year.  We  think  that  the 
proper  disposition  of  the  matter  which  is  more  nearly  jiut 
to  the  public  and  to  the  respondent  than  any  other  which 
has  been  suggested,  ia  to  allow  the  total  snm  of  |629,925 
as  a  part  of  the  property  in  the  public  service;  charge 
operating  revenues  with  (35,000,  the  rent  actual  and  poten- 
tial; charge  expenses  of  operation  with  (24,000;  credit 
expenses  of  operation  with  (5,500,  the  rental  which  has  been 
discontinued.  The  net  result  would  be  a  6  per  cent,  return 
on  the  investment  The  charge  to  the  public  would  be 
increased  (37,795.  Operating  expenses  would  be  decreased 
by  (16,500,  which  deducted  from  the  return  on  the  invest- 
ment would  leave  (21,295  as  the  rental  paid  by  the  com- 
pany for  its  use  of  the  entire  building,  which  is  a  6  per 
cent,  return  on  (354,916.  We  do  not  think  that  any  objec- 
tion can  reasonably  be  raised  to  this.  The  company  is  fairly 
entitled  to  occupy  its  own  premises,  and  in  constructing  its 
building  it  was  required  to  take  into  consideration  future 
needs  and  the  enlargement  of  its  business.  The  building  is 
a  credit  to  the  City  as  well  as  to  the  company,  and  the  whole 
qneation  should  be  treated  with  perfect  fairness. 
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The  respondent  prpenree  practically  all  its  power  from 
Tbe  Cataract  Power  and  Condnit  Ck>mpany.  A  email  por; 
tion  is  taken  tiom.  the  Niagara,  Locfcport  and  Ontario  Povei 
Compaiv-  ^^s  amount  taken  from  The  Cataract  Povei 
and  Conduit  Company  in  1911- vaa  40,817,617  kilowatt- 
hours,  for  which  there  was  paid  f319,322.44,  at  the  rate  of 
f25  per  horsepower.  There  was  also  purchased  from  the 
Niagara,  Loekport  and  Ontario  Power  Company  1,176^ 
kilowat^hon^8,  for  which  there  was  paid  $16,825.24.  It 
becomes  of  great  importance  in  this  case  to  ascertain  whether 
the  cost  of  energy  to  the  respondent  is  excessive  and  BhiHild 
be  reduced.  This  question  was  presented  in  the  Cataract 
case,  and  we  found  in  that  case  that  the  price  charged  bj  that 
company  was  unreasonable  and  excessive  and  should  be 
reduced  28  per  cent :  28  per  cent,  of  f319,322  is  f89,41D. 
Based  upon  this  finding  in  the  Cataract  case,  the  cost  to  the 
respondent  for  energy  is  excessive  by  this  amount,  and  there- 
fore it  should  be  deducted  from  its  operating  expenses  in  en- 
deavoring to  establish  the  true  amount  of  those  expenses  for 
the  year  1911. 

If  the  price  charged  by  the  Cataract  company  for  ene^, 
namely  $25  per  horsepower,  were  fixed  as  is  usnal  upon  a 
schedule  rate,  the  service  terminable  at  the  pleasure  of  either 
party,  this  would  end  the  matter  and  no  further  discnssion 
would  be  needed ;  whereas  a  most  interesting  question  is  pre- 
sented by  reason  of  the  existence  of  an  alleged  contract  be- 
tween the  two  companies  for  power  which  is  not  terminable, 
according  to  the  terms  of  said  alleged  contract,  for  man; 
years. 

In  the  Cataract  case  we  held  that  there  was  no  reason  for 
attempting  to  question  or  disturb  a  contract  between  that 
company  and  the  International  Railway  Company.  The  caae 
of  the  contract  with  the  International  Railway  Company  iS) 
however,  clearly  distinguishable  from  that  of  the  contnct 
between  the  respondent  and  the  Cataract  company.  The 
case  of  the  latter  contract,  however,  demands  a  statement 
and  some  discussion. 
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The  original  agreement  between  tlie  two  companies  wm 
dated  October  1,  1896,  waa  to  continue  (or  a  term  of  35 
years  from  NoTember  15,  1897,  and  provided  for  the  deliv- 
ery of  not  less  than  3,000  electric  horsepower  24  hours  per 
day  for  every  day  in  the  year,  at  substantially  f33 1/3  per 
horsepower  per  annum.  There  were  modifications  to  this 
price  which  it  is  unnecessary  to  state  at  this  time.  An  addi- 
tional agreement  was  made  under  date  of  November  2,  1896, 
modi^ing  or  supplementing  the  agreement  of  October  1, 
1896.  These  contracts  remain  nomiually  effective  for  a 
period  of  years,  but  to  what  extent  they  wiere  departed  from 
or  modified  in  actual  practice  does  not  appear  in  evidence. 

Iiater  on,  in  about  1902,  negotiations  were  instituted  for  a 
modification  of  the  contracts.  The  history  of  these  negotia- 
tions is  not  particularly  material,  but  at  some  time  there  was 
prepared  a  contract  which  is  dated  July  1,  1908.  During 
the  progress  of  the  proceedings  the  City  called  upon  the 
respondent  for  a  copy  of  the  contract  existing  between  it  and 
the  Cataract  company,  and  this  agreement,  dated  July  1, 
1908,  was  produced  as  snch  contract  and  a  copy  thereof 
delivered  to  the  City,  and  such  copy  was  introduced  in  evi- 
dence on  the  23rd  day  of  September,  1912,  as  the  City's 
exhibit  No.  11.  The  president  of  the  respondent,  when 
upon  the  stand  on  that  date,  being  asked  if  this  alleged  writ- 
ten contract  was  in  force  between  the  two  companies, 
answered,  "Contractually,  yes;  operatively,  no."  The  copy 
of  the  alleged  contract  thus  introduced  in  evidence  contained 
no  signatures,  and  attention  being  called  to  this  fact  it  was 
shown  that  the  contract  had  not  been  in  fact  signed,  and  that 
the  arrangement  between  the  two  companies  thus  rested  only 
in  parol. 

Later  on  in  the  proceedings  it  appears  that  on  or  snbse* 
qnent  to  the  23rd  day  of  September,  1911,  at  which  time 
attention  was  called  to  the  fact  that  the  contract  had  not  been 
signed,  the  contract  was  signed  by  the  executive  officers  of 
the  two  companies,  notwithstanding  the  fact  that  complaint 
had  been  made  against  the  rates  charged  by  the  respondent 
a  long  time  prior  thereto  and  tbe  trial  of  the  issues  raised 
by  such  complaint  and  the  answer  thereto  had  been  com- 
menced. ("".A.^.lL^ 


It  iH  Uie  contention  of  the  City  that  all  of  the  contracts 
above  described  between  the  two  companieH  are  void  and  aie 
not  binding  upon  this  Commiaaion  in  fixing  the  rate  to  be 
charged  by  the  Cataract  npon  the  one  band  and  paid  b;  the 
respondent  upon  the  other.  Aa  against  this,  the  respondent 
claims  that  the  contract  dated  Jnly  1,  1908,  is  in  force  and 
effective;  and  that  if  it  were  not  so,  necessarily  the  contract 
of  October  1,  1896,  as  modified  and  supplemented  b;  the 
agreement  dated  November  2,  1896,  is  in  force,  which  re- 
quires the  payment  by  the  respondent  of  f33 1/3  per  electric 
horsepower. 

This  contention  between  the  parties  brings  under  conad- 
eration  three  clauses  contained  in  the  supplemental  agree- 
ment of  Kovember  2,  1896,  which  have  not  been  heretofore 
detailed.    These  clauses  are  as  follows: 

Third;  During  the  tenn  of  this  contnct  and  except  as  required  b;  Ute 
tenns  of  its  said  franchiie  from  the  G^  of  Buffalo,  Conduit  Compaoi 
shall  not  furnish  or  sell,  nor  will  it  authorize  any  ooe  else  to  fonijh 
or  sell  to  any  other  company  or  person  electrical  power  for  ose  in  munici- 
pal or  domestic  lifting  within  the  present  city  limits  of  the  Gty  of  Bof- 
fala;  and  for  aoy  breach  of  this  stipulation  at  any  time  Electric  CoapanT 
tnay  suspend  its  taldug  of  power  or  terminate  this  contract  or  recors 
damages;  and  all  these  cumulative  remedies  shall  continue  notwitlutaad- 
ing  any  prior  waiver  thereof. 

Fourth;  During  the  term  of  this  contract,  ^ectric  Company  will  not, 
within  said  City,  take,  use,  sell  or  employ  aoy  electrical  energy  for  fhs 
purposes  above  mentioned,  developed  from  the  water  of  Niagara  Ri'V, 
excepting  that  developed  from  the  turbines  of  The  Niagara  Falls  Power 
Company,  at  Niagara  Falls,  and  delivered  by  Conduit  Company,  ezc^ 
upon  failure  of  Conduit  Company  sufficiently  to  provide  such  energy  wlwa 
required  under  the  terms  of  thb  contract;  and  except  Electric  ConvW 
may  produce  power  by  stream  or  otherwise  within  said  City  for  its  cor- 
porate purposes;  and  for  any  breach  of  this  stipulation  at  any  time,  Cn- 
duit  Company  may  suspend  its  suj^ly  of  power  or  terminate  this  ctn- 
tiact  or  recover  damages,  and  all  these  cumulative  remedies  shall  continK 
notwithstanding  any  prior  waiver  thereof. 

The  respective  successors  or  assigns  of  the  parties  are  dedired  to  be 
entitled  to  all  the  rights,  advantages  and  forfeitures  and  bound  by  aU  tiie 
obligations,  duties  and  conditions  of  and  remedies  against,  their  origins' 
parties  respectively,  as  herein  set  forth,  unless  otherwise  expressed. 

Fifth;  Conduit  Company,  in  consideration  of  the  premises  and  of  fl«t 
above  agreements,  will  credit  and  rebate  to  Electric  Company  for  tbt 
electrical  horsepower  paid  for  by  Electric  Company  to  Conduit  CompsSf 
during  the  year,  a  sum  equal  to  thirty  per  cent  of  the  price  paid  by  it, 
from  time  to  time,  payable  under  said  former  contract  for  electrical  botx- 
power  exclusive  of  net  receipts  of  sales  from  other  than  lighting  porposei: 
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luch  credit,  or  rebate,  to  be  made  quarterly  on  the  fifteenth  daya  of 
March,  June,  September,  and  December  in  each  year,  on  which  daya  pay- 
ments are  to  be  made  to  Conduit  Company  under  the  above  mentioned 
agreement  of  October  1,  1896,  and  to  be  deducted  from  the  sums  severally 
payable  on  such  successive  days  respectively  as  above  provided. 

The  alleged  agreement  dated  July  1,  1908,  which  the 
respondent  claims  to  be  the  existing  contract,  also  contains 
two  articles  of  which  the  following  is  a  copy : 

Article  VIT.  It  is  understood  and  agreed  that  the  electrical  energy  de- 
liverable hereunder  is  to  be  used,  sold  and  distributed  by  the  Electric 
Company  within  the  said  City  of  Buffalo  and  not  ^sewhere,  for  purposes 
only  of  municipal  and  commercial  lighting  and  for  power  where  the 
maximum  rate  of  use  by  any  one  customer  is  not  in  excess  of  sixty  (60) 
kilowatts ;  and  the  Electric  Company  covenants  and  agrees  that  during 
the  term  hereof,  except  with  the  written  consent  of  the  Conduit  Com- 
pany (1)  it  will  not  use  or  authorize  or  permit  any  person,  firm  or  cor- 
poration to  use  any  part  of  the  electrical  energy  deliverable  hereunder 
for  any  purpose  other  than  hereinbefore  in  this  Article  specified ;  (2)  it 
will  not  purchase,  take,  generate,  use,  sell,  transmit  or  distribute  any 
electrical  energy  other  than  the  electrical  energy  supplied  it  by  the  Conduit 
Company  hereunder,  except  upon  failure  of  the  Conduit  Company  suf- 
ficiently to  provide  such  electrical  energy  when  required  under  the  terms 
hereof;  and  (3)  in  addition  to  the  payments  by  it  to  be  made  under  the 
provisions  of  Article  IV  hereof,  it  will  pay  the  Conduit  Company  monthly 
on  the  15th  day  of  each  month  during  the  term  hereof  the  rate  of  two 
dollars  seventy-nine  and  three-tenths  cents  ($2,793)  per  kilowatt  of  the 
maximum  rate  at  which  any  electrical  energy  shall  have  been  purchased, 
sold,  used,  transmitted,  or  supplied  by  it  in  violation  of  any  provisions  of 
this  Article. 

Article  VIII.  The  Conduit  Company  covenants  and  agrees  that  during 
the  term  hereof,  except  (1)  with  the  written  consent  of  the  Electric 
Company  or  (2)  as  required  by  law  or  by  the  charter  or  franchise  of  the 
Conduit  Company,  it  will  not  furnish  or  sell  any  electrical  energy  for 
use  within  the  said  City  of  Buffalo  for  municipal  or  commercial  lighting 
or  for  power  purposes  where  the  maximum  rate  of  use  of  any  one  power 
customer  is  less  than  sixty  (60)  kilowatts;  provided,  however,  that  the 
provisions  of  this  Article  shall  not  be  interpreted  to  prohibit  (a)  the 
continuing  sale  and  provision  of  electrical  energy  by  the  Conduit  Company 
to  its  present  customers  for  the  purposes  for  which  such  electrical  energy 
is  now  used,  or  (b)  the  incidental  use  by  the  power  customers  of  the 
Conduit  Company  of  a  part  of  the  electrical  energy  supplied  them  for  the 
purpose  of  lighting  their  factories  and  plants,  or  (r)  the  sale  and  pro- 
vision  of  electrical  energy  to  or  for  the  use  of  manufacturing  plants  which 
the  Electric  Company  may  not  be  prepared  to  furnish  electrical  energy. 

The  Conduit  Company  covenants  and  agrees  to  pay  to  the  Electric  Com- 
pany on  the  15th  day  of  each  calendar  month  during  the  term  hereof,  a 
miin  at  the  rate  of  two  dollars  seventy-nine  and  three-tenths  cents  ($2,793) 


i 


D,j.,.db,Googlc 


1138  Nbw  Yobe  Pub.  Sebt.  Commission — Sboohd  Disi. 

preceding  calendar  month  it  shalf  have  supplied  anj  electrical  energr  in 
violation  of  any  provision  of  tbts  Article. 

It  appears  mdispntably  from  the  evidence  in  this  case 
that  neither  of  the  parties  has  ever  faithfully  obserred  an; 
of  the  contracts  heretofore  recited;  that  by  arrangement  on 
the  part  of  their  ezecatlTe  officers,  or  in  deliberate  TioU- 
tioD  of  the  terms  thereof,  both  parties  have  from  time  to 
time  departed  from  stipalations  therein  contained. 

It  further  appears  that  since  the  making  of  the  paro] 
agreement  evidenced  bj  the  unsigned  contract  of  Jul;  1, 
1908,  the  energy  delivered  by  the  Cataract  company  to  the 
respondent  has  not  been  billed  in  conformity  to  the  terms  of 
that  agreement.  The  billing  has  been  and  is  now  at  the  rate 
of  f25  per  horaepower  without  the  modifications  of  that 
price  which  are  specified  in  the  agreement,  which  modifica- 
tions have  not  been  hereinbefore  quoted,  but  wliich  can  be 
readily  found  by  reference  to  the  agreement 

It  further  appears  that  the  parties,  after  the  discovery  of 
the  fact  that  this  parol  agreement  had  not  been  signed,  and 
when  the  rates  charged  by  the  Cataract  and  the  rates  chai^ 
by  the  respondent  were  both  in  question  before  this  Commis- 
sion, saw  fit  to  endeavor  to  perfect  this  parol  arrangement 
by  signing  and  delivering  the  written  agreement— a  clear 
recognition  of  the  fact  that  up  to  that  time  there  was  no 
legal  agreement  in  existence  between  the  companies  wliieh 
was  not  susceptible  to  modification  by  the  action  of  this  Com- 
mission. 

It  further  appears  that  the  contracts  executed  in  1896 
have  long  since  been  waived  and  abandoned  by  both  parties, 
and  are  ineffectual  and  have  not  been  effectual  for  years. 

The  legal  questions  presented  by  the  foregoing  facts  are 
interesting  and  important.  The  Commission  has  weighed 
them  with  care  and  has  reached  the  conclusion  that  it  is  at 
liberty  to  fix  the  rates  to  be  charged  by  the  Cataract  com- 
pany and  by  the  respondent  without  reference  to  the  terms 
of  those  alleged  agreements.  Irr^pective  of  the  question  of 
the  correctness  of  this  conclusion,  the  facts  detailed  in  tbe 
opinion  in  the  Cataract  case  and  in  this  opinion  show 
beyond  any  question  that  justice,  equity*  and  fair  dealing 
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with  the  public  require  that  the  rate  charged  for  current  by 
the  Cataract  company  to  the  respondent  be  reduced  as  found 
io  the  Cataract  case,  and  it  is  belieTcd  that  both  companies 
upon  a  full  review  of  the  entire  situation  will  acquiesce  in  the 
justice  and  equity  of  this  conclusion. 

For  these  reaaons  it  is  deemed  unnecessary  to  enter  upon  a 
prolonged  discussion  of  the  legal  questions  involTed,  although 
the  Commission  entertains  no  doubt  that  if  the  matter  were 
brought  before  legal  tribunals  they  would  reach  the  same 
result  as  has  the  Commission. 

General  Amoetization. 

The  subject  of  general  amortization  has  been  left  in  most 
unsatisfactory  condition.  Until  very  recently  the  company 
has  paid  no  attention  to  this  matter  in  its  accounts.  Since 
the  adoption  of  the  Uniform  System  of  Accounts  prescribed 
by  this  Commission,  it  has  established  a  fixed  sum  for 
depreciation  of  {125,000  a  year,  charging  against  this  the 
current  repairs  each  year,  with  the  result  that  in  the  year 
1911  operating  expenses  were  charged  with  general  amor- 
tization $62,614.35.  Against  this  amount  was  charged  the 
mm  of  $19,966.16  for  depreciation  subsequent  to  December 
31,  1908,  on  capital  retired  during  the  year,  leaving'  a  net 
increase  of  $42,648.19  in  the  reserve  accrued  amortization 
of  capital,  which  at  the  close  of  the  year  amounted  to  $163,- 
681.36. 

No  evidence  was  offered  by  either  party  tending  to 
establish  the  amounts  required  in  the  fair  administration 
of  the  affairs  of  the  company  to  take  care  of  obsolescence, 
inadequacy,  and  wear  other  than  the  ordinary  repairs  to  be 
expected  during  the  year,  except  as  is  hereinafter  stated. 
Id  the  multitude  of  subjects  requiring  investigation  and 
examination  it  is  not  strange  that  this  did  not  receive  more 
attention.  In  fact,  the  whole  subject  of  depreciation  and 
amortization  is  almost  an  unknown  land  in  a  plant  of  this 
character.  There  are  a  few  general  propositions  which 
seem  to  be  reasonably  well  established,  namely,  that  the 
treatment  which  is  to  be  extended  varies  with  the  character 
of  the  plant  and  its  size.    A  large  plant  with  various  parts 


i 


and  having  for  its  constltiient  parts  Tarioos  terms  of  life, 
when  it  lias  reached  a  sufficient  size  can  sometimes  take  care 
of  depreciation  m  repairs  chargeable  to  operating  expenwB 
and  does  not  require  the  establi^ment  of  any  reserre.  Of 
course,  if  the  depreciation  is  taken  care  of  in  tMs  wanner, 
it  requires  investigation  to  know  how  mach  abonld  be  al- 
lowed for  such  expenses  in  the  case  of  the  fixing  of  rates. 
If  we  were  to  assume  tha,t  this  plant  had  reached  that  st^ 
the  only  guide  that  the  Commission  would  have  at  this  time 
wonld  be  the  repairs  and  charges  therefor  which  were  made 
during  4:he  year  1911  and  preceding  years ;  bat  there  is  no 
evidence  showing  that  the  usual  and  ordinary  amount  was 
expended  during  that  year  for  this  purpose,  neither  is  it 
made  to  appear  that  there  is  not  a  necessity  for  a  reserve 
to  take  care  of  unusual  retirements  which  come  from  the 
inadequacy  or  obsolescence  of  some  large  machine.  The 
renewal  of  poles  and  many  other  matters  will  unquestionably 
in  the  future  be  taken  care  of  by  charges  direct  to  repairs, 
and  just  how  much  is  needed  for  this  purpose  in  the  rate 
is  not  shown  by  any  careful  and  well  considered  evidence- 
Three  of  the  witnesses  were  sworn  on  the  part  of  the 
company,  who  testified  in  very  general  language  that  they 
had  looked  into  the  matter  and  ascertained  that  the  company 
had  established  a  flat  amortization  fund  of  fl25,000  a  year; 
that  about  half  of  it  was  absorbed  in  general  repairs  for  the 
year,  leaving  an  amortization  reserve  of  $62,000,  and  that 
they  considered  this  insufficient ;  that  it  ought  to  be  at  least 
double  that  amount:  in  other  words,  that  the  allowance 
for  amortization  in  the  way  of  repairs  and  creation  of 
reserve  should  be  substantially  $180,000  to  $185,000  instead 
of  $125,000. 

No  detail  was  given  by  any  of  these  witnesses  showing 
how  this  result  was  reached.  The  only  thing  certain  abont 
it  is  that  each  of  them  obviously  based  his  estimate  upon 
an  estimate  of  the  value  of  the  property  which  is  far  in 
excess  of  that  adopted  by  the  Commission.  Without  making 
further  comment  upon  this  evidence,  it  is  sufficient  to  say 
that  tie  Commission  does  not  adopt  it  as  its  guide.  The 
directors  of  the  company  have  established  a  rate  which  has 
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not  been  particnlarlj  criticized  except  in  the  evidence  ofFered 
hj  the  company.  In  the  absence  of  any  evidence,  going 
into  the  matter  thoroughly  and  carefally,  the  Commission 
does  not  feel  that  it  would  be  warranted  in  increasing  the 
rate  heretofore  nsed  by  the  company.  On  the  other  hand, 
the  general  examination  of  the  case  has  led  to  the  belief  that 
this  amonnt  may  perhaps  be  regarded  as  too  large;  bnt  it 
ia  better  to  or  upon  the  side  of  allowing  too  much  rather 
than  too  little. 

Under  all  the  circnmstanees  it  seems  to  be  best  to  not 
interfere  with  the  matter  one  way  or  the  other,  and  allow 
the  operating  expenses  to  stand  so  far  as  this  matter  is  con- 
cerned precisely  as  they  were  made  np  by  the  company  in 
its  annual  report  for  1911. 

This  is  not  a  satisfactory  disposition  of  the  matter,  bnt 
mnch   reflection   and   prolonged   consideration   induce  the 
belief  that  it  is  the  best  which  can  be  made. 
Unaocounitbd  fob  Eneeqt. 

Dnring  the  year  1911  the  respondent  purchased  electric 
enei^  as  follows : 

BooKbt  of  Cataract  Power  and  Conduit  Co 40Jil7fil7  kwJL 

Bought  of  Niagara  and  Erie  Power  Co 1,176,800  kwJL 

Total  ene^y  bought 41,994,417  Icw.h. 

Used  by  respondent  267,960  IcwJi 

41726,457  kw.h. 
Sold  by  respondent   26,912,240  kwJi. 

Leaving  unaccounted  tor  14,814,217  kw.h. 

Percentage  of  kw.h.  bought  unaccounted  for 352 

The  foregoing,  worked  out  in  flnancial  results,  is  as  follows : 

Total  paid  CaUract  Power  and  Conduit  Co $319,422.44 

Paid  Niagara  and  Erie  Power  Co 1632524 

Total  paid  for  energy $336,147.68 

352  per  cent  of  this  for  energy  not  sold 11W23.98 

In  the  transformation  and  distribution  of  electric  energy 
there  is  necessarily  a  very  considerable  percentage  of  loss. 
The  question  presented  in  this  case  is  whether  a  loss  of 
35.2  per  cent,  is  excessive  and  should  be  reduced  by  j 


management  It  is  obvions  that  the  question  is  one  to  which 
the  attention  of  the  company  should  at  all  times  be  most 
Tigoronslj  directed.  One  per  cent  in  the  amount  of  current 
purchased  in  1911  would  have  involved  a  saving  of  fS^L 

Considerable  evidence  was  given  by  both  parties  upon  the 
question  whether  this  amount  of  loss  was  excessive  or  other- 
wise. A  great  deal  of  this  evidence  was  directed  to  technical 
matters  which  have  no  proper  place  in  this  opinion.  The 
company  also  applied  to  a  considerable  number  of  coiQ- 
pnnii's  c^si'tt'Iiore  for  reports  -concerning  the  amount  of 
HiiarcoHiiteil  for  energy  in  their  practice,  load  factors,  and 
the  like,  ami  copips  of  the  answers,  without  however  disclofr 
Ing  the  nanieR  of  tlie  companies,  have  been  submitted  to  the 
Commission  fcr  its  rorsifl oration.  It  is  true  that  the  1o8B 
of  energy  of  fivo  companies  is  hardly  ever  properly  com- 
parable, for  the  reason  tliat  t1ie  circumstances  under  whidi 
they  operate  arp  difFerent.  Tlie  load  is  different,  and  it  i« 
not  possible  to  say  tliat  one  rompany's  loss  is  excessiTe 
because  it  happens  to  exceed  tliat  of  another  company. 

We  have,  however,  taken  into  account  all  of  the  evidence 
given  in  this  case  upon  this  subject,  and  the  above  matta 
Bobmitted  by  the  company,  and  have  interpreted  the  Bame 
by  the  light  of  onr  knowledge  of  the  operations  of  otba 
companies,  and  their  general  conditions  of  operation  as  com- 
pared with  that  of  the  respondent,  and  wc  are  clearly  of 
the  opinion  that  the  loss  of  the  respondent  is  greater  than 
is  warranted  by  good  practice. 

Early  in  the  case  the  president  of  the  company  testified 
that  33.8  per  cent  was  an  excessive  Iom,  and  that  the  low 
for  the  year  ended  December  31,  1910,  which  was  38.3 
per  cent,  of  course  would  be  still  more  excessive.  He 
further  testified  that  although  the  loss  was  excessive  and 
the  amount  of  loss  stated  in  dollars  and  cents  ran  into 
large  sums,  it  had  not  occurred  to  him  to  loot  int»  the 
matter  except  in  a  general  way. 

This  was  prior  to  much  of  the  technical  discussion  of 
engineers,  and  was  also  prior  to  the  evidence  offered  by  the 
respondent  that  in  eRtimating  the  average  loss  the  entire 
business  of  both   the  Cataract  and  the  General  Electric 
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should  be  taken  into  consideration  owing  to  the  division  of 
the  general  lighting  load  between  them.  Under  the  cir- 
cumstances of  the  case  the  Commission  is  not  convinced  that 
this  is  the  correct  treatment  of  the  matter.  As  before  said, 
no  two  companies  are  exactly  comparable  upon  the  matter 
of  loss  of  energy  because  of  the  circumstances  being  different ; 
and  the  circumstances  attending  the  operations  of  the 
Cataract  company  are  so  unusual  tbat  in  oar  judgment  it 
would  he  incorrect  to  consider  its  losses  in  connection  with 
those  of  the  General  Electric. 

It  is  exceedingly  difficult  to  say,  considering  the  circum- 
stances under  which  it  operates,  what  the  nnaccoanted  for 
loss  of  the  respondent  properly  should  be.  There  is  no 
doubt,  however,  that  it  should  be  less  than  it  is ;  and  it  seems 
best,  under  all  of  the  circumstances  of  the  case,  to  hold  that 
these  losses  at  present  should  not  exceed  about  28  or  29  per 
cent  of  total  ene^y  purchased.  This,  however,  should 
be  regarded  as  merely  tentative  in  any  future  consideration 
of  the  matter,  and  not  a  finding  that  a  28  or  29  per  cent. 
loss  is  justified  for  all  time  to  come.  It  should  he  taken 
as  a  reminder  at  this  time  to  the  company  that  its  attention 
must  be  given  actively  to  the  subject,  and  at  the  expiration 
of  the  term  for  which  the  rates  are  fixed  in  this  case,  further 
attention  will  be  given  to  the  subject;  and  in  the  meantime 
probably  both  the  Commission  and  the  company  itself  will 
receive  enlightenment  upon  the  subject  which  will  enable 
a  more  jnst  conclusion  to  he  reached. 

The  deduction  to  be  made  from  operating  expenses  on  this 
account,  after  calculating  the  reduced  cost  of  energy,  will 
amount  to  about  (16,000. 

Ghnhbal   Summabt  as  to  Faib  Value  of  Peopbbty  in 
Sebvicb. 
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Corrected  value  of  fixed  capital  as  per  books  of  company (UG8J43.48 

Deductions : 

Cost  of  land  Genesee  and  Huron $117,725^5 

Land  not  in  public  service 1775a00 

Land  not  in  public  service  ll,^SOSXi 

i*s;zs« 

?Z,121317i3 
Add  for  value  of  land  Genesee  and  Huron  ISOJXXiVi 

P;271,817a 

Add  on  storage  battery   $12^.00 

Add  deduction  on  conduits  8^^ 

Add  general  equipment  7,494J1 

Add  electrical  laboratory  equipment,  etc 5,210X13 

33^» 

a305.llB.12 

New  building  Genesee  and  Huron  streets CVfOSS 

Capital  orders  in  process  1912 78.717* 

Additions  to  capital  1912  IXSffSlS^ 

Working    capiul    ■ IdMBIMO 

Materials  and  supplies  SifiSfS 

Total  Faib  Value  of  FMPBsry  in  Sekvic* |J,!94,lSP50 

The  following  is  a  corrected  statement  of  the  estimated 
operating  expenses  and  taxes  for  the  year  1911 : 

Operating  expenses  1911  as  reported  by  company $693,710 

Deduct: 

Unaccounted  for  energy  f  16,000 

Office   rent    SJOO 

Cost  of  energy  89,410 

110.910110 


Add: 

Operating  new  building  $24,000 

Taxes    59^20 

Contingencies    50^000 

133.8»ai 

f716,«lffl 
Deduct  assumed  renU  new  buildii^c ,- 3S^W 

Total  OpESATmo  Expenses  and  Taxes. J681.48Sfi 

The  foregoing  estimate  requires  bnt  very  little  comment 
in  addition  to  what  has  been  heretofore  made.  We  haye 
added  to  the  operating  expenses  contingencies  amonnting 
to  950,000.     This  item  is  designed  to  cover  a  nnmber  of 
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matters  of  additional  expense  which  will  have  to  be  incurred 
by  the  company  beyond  those  which  were  actually  incurred 
in  1911.  The  installation  of  a  new  schedule  of  rates  will  be 
a  matter  of  very  considerable  expense.  It  will  require  a 
thorough  canvass  of  all  of  the  installations  of  customers.  It 
will  require  a  considerable  temporary  addition  to  the  office 
force.  It  will  require  other  matters  unnecessary  to  be 
enumerated  here,  and  it  is  only  just  that  the  company  should 
be  allowed  the  expense  of  tbe  same.  This  item  should,  how- 
ever, not  be  considered  a  permanent  one  and  should  be  sub- 
ject to  future  reviaioQ.  Being  an  eiitimate,  it  may  be  too 
small ;  and  again,  it  may  be  too  large.  There  is  no  way  of 
arriving  at  it  accurately,  but  the  Commiasion  has  endeavored 
to  be  liberaL 

There  are  certain  items  of  expenditure  as  reported  in 
operating  expenses  for  1911  which  should  be  reduced.  The 
general  administration  expense  is  too  large.  Some  of  the 
promotion  and  advertising  expenses  should  be  cut  out  as  be- 
ing rendered  unnecessary  by  the  reduction  of  rates.  The 
more  attractive  rates  will  attract  customers.  It  would, 
however,  be  good  business  practice  on  the  part  of  the  com- 
pany, and  it  is  also  its  duty,  to  advertise  by  means  of  proper 
literature  to  the  residents  of  the  City  the  advantages  of  the 
new  rate  and  just  how  they  can  increase  the  consumption  of 
energy  very  largely  in  residences  without  incurring  any  ad- 
ditional expense  over  that  heretofore  paid.  The  public  wUl 
not  understand  this  without  proper  literature,  and  the  way 
to  disseminate  it  is  by  leaflets  containing  calculations  show- 
ing jiist  what  can  be  done,  which  should  be  mailed  to  each 
customer  and  furnished  to  all  prospective  customers.  These 
leaflets  will  be  preserved  by  the  customer  for  reference,  and 
are  infinitely  superior  to  newspaper  advertising  in  this 
respect 

A  definite,  well  figured  statement,  which  can  be  preserved 
by  the  prospective  customer  for  future  reference  so  as  to 
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Since  the  Commisfiion,  as  is  explained  elsewliere,  con- 
templates that  the  rates  put  in  force  at  this  time  shonld  be 
revised  after  a  period,  it  will  be  wise  for  the  companj  tt> 
go  over  its  operating  expenses  carefully  and  prune  ont  all 
unnecessary  or  excessive  items. 

The  operating  revenues  for  1911  derived  from  the  sale  of 
energy  were  11,204,006.94.  The  operating  expenses  and 
taxes  as  ahove  stated  amount  to  f  681,485.65,  leaving  as  gross 
income  1522,521.25.  This  justifies  a  reduction  in  the  earn- 
ings from  operation  of  25  per  cent,  or  (301,001.73,  learing 
for  returns  upon  investment  |221,519.52.  The  company  in 
1911  had  an  operating  revenue  of  |9,132.26  from  other 
sources  than  the  sale  of  energy,  which,  added  to  the  fore- 
going returns  from  the  sale  of  energy,  would  make  a  total 
return  on  investment  of  f  230,651.78.. 

Buffalo  and  Niagaea  Palls  Elbwtbic  Light  and  Powm 
Company. 

In  connection  with  the  subject  of  returns  on  investment, 
both  the  public  and  the  stockholders  of  the  respondent  shonld 
be  fully  advised  of  the  results  accruing  to  the  company  and 
the  stockholders  by  reason  of  the  own^^ip  of  the  capiUl 
stock  of  the  Buffalo  and  Niagara  Falls  Electric  Light  and 
Pow'er  Company.  As  hereinbefore  stated,  all  of  the  stock 
of  this  company,  which  will  be  termed  the  Niagara  Falls 
company,  is  owned  by  the  respondent  To  acquire  this  stock 
it  issued  (614,000  of  its  own  stock,  and  therefore  in  declar- 
ing stock  dividends  there  necessarily  went  to  the  owners  of 
this  stock,  amounting  to  #614,000,  dividend  stock  to  the 
amount  of  (205,700 :  assuming  the  amount  of  dividends  to 
he  (935,000  as  stated  by  the  company  in  its  report  to  this 
Commission.  The  report  of  the  examiner  shows  the  amonnt 
of  such  stock  dividends  to  have  been  (934,775.  The  differ 
ence  of  (225  is  too  inconsequential  to  demand  investigation 
as  to  how  it  arises.  The  respondent  therefore  has  outstand- 
ing of  stock  chargeable  to  tiiis  investment  (819,700.  It  also 
issued  on  the  original  purchase  of  the  Niagara  Falls  com- 
pany's stock,  bonds  to  the  amount  of  (200,000.  It  has  been 
declaring  upon  the  stock  a  6  per  cent  diyidend  and  paying 
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upon  the  bonds  interest  at  the  rate  of  5  per  cent.  The 
following  is  a  tabular  statement  of  the  amount  which  it 
pays  by  reason  of  the  investment ; 

OriKinal  issue   $614,000    6%  dividend       $36,840 

Dividend  stock   205^00    6%        "  12^2 

Total  stock  outstanding    $819700  dividends      $19,182 

Bonda   200,000    5%  interest  lOflOO 

Total  $1,019,700  Total  Payments  $59,182 

The  Niagara  Falls  company's  stock  originally  purchased 
was  (500,000.  This  company  has  declared  a  stock  dividend 
of  ¥100,000,  so  that  the  stock  now  held  amounts  to  |600,000. 
This  paid  in  1911  a  6  per  cent  dividend,  or  ¥36,000. 

The  apparent  net  loss  annually  is  therefore  ¥23,182. 

The  foregoing  calculation  does  not  take  into  account  the 
ownership  of  a  portion  of  the  respondent's  stock  by  the 
Kiagara  Falls  company,  itself.  The  effect  of  such  owner- 
ship upon  this  calculation  may  be  of  interest  to  the  mathe- 
matically inclined  but  it  ia  not  necessary  for  any  purpose 
of  this  case. 

The  respondent  is  both  a  holding  and  an  operating  com- 
pany. The  foregoing  figures  show  that  ns  an  operating 
company  it  has  stock  outstanding  to  the  amount  of  ¥2,904,- 
300,  and  bonds  to  the  amount  of  ¥^,^88,000:  making  a  total 
of  stock  and  bonds  of  ¥5,892,300. 

Fixing  thb  Bate  Schedule. 

However  difficult  it  may  be,  the  task  of  determiuiug  the 
fair  value  of  the  property  of  the  respondent  in  service,  and 
the  average  amount  of  reduction  which  should  be  made  in 
the  rate,  is  simple  and  easy  as  compared  with  adjusting  the 
rate  itself.  The  subject  of  an  equitable  rate  for  an  electric 
light  and  power  company  is  one  which  is  but  very  little 
understood,  although  it  has  received  an  enormous  amount 
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even  an  approximately  correct  theory  in  actual  practice  arc 
so  complex  and  varied,  tliat  the  iBstallation  of  a  rate  whi-.':i 
would  be  admitted  by  everyone  to  be  perfect  has  never  yui 
been  accomplislied. 

The  public  generally  is  prone  to  believe  that  the  proper 
rate  for  electric  energy  delivered  is  a  fixed  price  for  a  given 
unit,  precisely  the  same  as  it  would  be  for  a  bushel  of 
wheat.  ^Nothing  could  be  further  from  the  truth  than  thia. 
It  haa  come  to  be  generally  recognized,  however,  that  there 
is  a  distinctiott  between  the  lighting  rate  and  the  power  rate 
which  may  properly  be  recognized  in  practice.  Why 
there  is  a  difference  is  not  ordinarily  known,  and  altbooi^ 
a  minimum  rate  is  perfectly  just  and  equitable,  the  ordinary 
consumer  is  entirely  unable  to  grasp  the  reason,  and  gen- 
erally considers  it  an  e£fort  on  the  part  of  the  company  to 
get  something  out  of  him  for  which  it  has  not  delivovd 
anything. 

In  this  case  the  reduction  of  rate  might  be  accompUshed 
either  by  a  horizontal  reduction  of  the  TnariTniim  rate  from 
9  cents  to  some  leaser  sum,  or  by  a  percentage  reduction  npoD 
the  existing  schedule.  Either  of  these  methods  would  work 
the  grossest  injustice  to  consumers.  This  fact  is  very  prop- 
erly recognized  t^  the  corporation  counsel,  who  says  in  bit 
brief: 

That  the  rate  should  not  be  fixed  by  applying  a  flat  or  percentage  reduc- 
tion to  the  rates  now  charged  by  the  electric  conii>uiy,  ia  so  plain  as  not  tn 
require  argument 

The  truth  of  this  statement  ia  recognized  by  the  respond- 
ent, and  the  Commission  has  accordingly  in  the  interests  of 
justice  and  equity  been  forced  to  the  creation  of  an  entirelj 
new  rate  schedule.  The  existing  schedule  of  the  company 
it  is  not  necessary  to  analyze  to  the  utmost  extent  for  the 
purpose  of  pointing  out  its  inequalities  and  defects.  Some 
of  them  will  be  adverted  to  later. 

It  is  probably  best,  in  view  of  this  sitnation  of  the  pablic 
mind,  for  the  Commissioii  to  avail  itself  of  the  opportunity 
to  state  some  of  the  elementary  principles  upon  which  the 
building  of  a  correct  rate  depends.    The  discussion  will  not 
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be  (or  the  benefit  or  advantage  of  those  who  have  studied 
the  subject,  but  an  attempt  will  be  made  to  set  forth  in 
plain  ajid  noa-technical  language  those  principles  which  are 
ouiTersallj  recognized,  it  is  believed,  bj  those  who  have 
made  a  competent  study  of  the  subject  and  which  must  be 
followed,  80  far  as  practicable,  in  producing  a  rate  which 
reasonably  approximates  justice  as  between  the  different 
consumers.  No  excuse'  is  needed  For  this  elementary  treat- 
ment of  the  subject  at  this  time.  It  must  be  regarded  as  an 
effort  to  bring  before  the  mind  of  the  public,  as  well  as 
before  co'rporations  subject  to  the  jurisdiction  of  the  Com- 
mission which  have  not  investigated  the  matter,  a  few  princi- 
ples which  must  govern  electric  rates. 

An  easy  comprehension  of  any  subject  of  this  character 
is   assisted   by   the   use   of   graphic   charts   or   diagrams. 


DiAQRAM  No   !  —  Load  for  December  Dav 

Diagram  No.  1  is  a  representation  of  the  load  and  load 
curve  of  the  respondent,  Buffalo  General  Electric  Company, 
on  a  given  day  in  the  month  of  December,  1912.  The  com- 
pany purchases  electric  energy  from  The  Cataract  Power 
and  Conduit  Company  and  pays  for  it  upon  what  is  known 
as  the  peak  of  the  load:  that  is  to  say,  the  greatest  amount 
of  current  taken  by  it  at  any  one  time  during  twenty-four 
hours  is  taken  as  the  amount  of  demand  for  current  for  the 
entire  twenty-four  hours.    The  figures  at  the  bottom  pj^jft^- 


diagram  represent  hours,  showing  the  twenty-four  hours  of 
the  given  day.  The  figures  at  the  left  of  the  diagram  repre- 
Bent  kilowatts,  and  show  that  between  5  and  6  o'clock  in  the 
afternoon  of  the  given  daj  the  company  was  taking  a  little 
in  excess  of  10,000  kilowatts  of  energy.  It  therefore  paid 
for  this  amount  at  the  agreed  price.  It  was  entitled  hi 
receive  that  amount  of  energy  during  the  entire  twenty-four 
hours  without  any  additional  consideration.  As  a  matter  of 
fact,  however,  it  sold  only  that  energy  to  its  customers  which 
is  shown  in  the  shaded  portion  of  the  diagram.  Tb&t  por- 
tion of  the  diagram  which  Is  white  or  unshaded  shows  Uie 
amount  of  energy  which  it  might  have  sold  if  it  conid  hare 
found  a  customer  for  it,  without  increasing  in  the  slightest 
degree  the  price  which  it  paid  for  energy. 
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Dmgrau  No.  2 — Load  roa  Jvcr  Dat 

Diagram  No.  2  shows  the  same  facts  for  a  day  in  July- 
That  day  something  less  than  8,000  kilowatts  was  taken  bj 
the  respondent  at  what  is  known  as  the  peak  of  the  load, 
and  therefore  it  had  to  pay  for  nearly  8,000  kilowatts  and 
would  have  l>een  entitled  to  that  amount  of  energy  during  the 
twenty-four  hours.  It  was  able  to  sell,  however,  only  that 
amount  of  energy  which  is  shown  in  the  shaded  portion  of 
the  diagram  and  did  not  sell  that  portion  which  is  unshaded. 
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The  foregoing  explanation  relates  to  the  sale  of  energy 
imly.  The  same  principle  applies  to  the  inrestment  in  the 
plant  of  the  company.  Beferring  to  the  first  diagram,  the 
company  was  obliged  to  have  a  plant  adequate  to  distribute 
among  its  customers  10,000  kilowatts  of  energy,  and  yet 
during  a  greater  part  oF  the  day  a  portion  of  this  capacity. 
was  not  called  into  use  nor  required  to  perform  the  full 
duty  for  which  it  was  capable.  All  of  the  return  for  the 
use  of  the  plant  to  which  the  company  was  entitled  for  that 
day  would,  of  course,  have  to  be  spread  upon  the  energy 
sold  and  which  is  represented  by  the  shaded  portion  of  the  ■ 
diagram.  If  that  expense  could  have  been  distributed  upon 
the  entire  area  of  the  diagram,  on  the  shaded  and  unshaded 
portions  alike,  the  price  would  necessarily  be  considerably 
reduced  to  each  consumer. 

Th^e  considerations  bring  into  view  the  fact  that  the 
time  daring  which  energy  is  taken  by  the  consumer  is  of  the 
utmost  importance.  If  he  takes  it  at  what  is  known  as  the 
peak  of  the  load,  that  is  to  say,  at  the  time  when  the  demand 
is  the  greatest,  the  results  to  the  company  are  greatly  dif- 
ferent from  what  they  are  if  he  takes  it  at  some  other  tini& 
Account  should  be  taken  of  this  fact  in  the  making  of  any 
rate  schedule.  The  results  of  this  important  fact  should  be 
clearly  stated,  and  some  of  them  are  as  follows:  they  are 
stated  in  numbered  paragraphs  for  ease  of  reference ; 

1.  The  cost  of  current  to  the  company  is  fixed,  not  by  the 
amount  used  but  by  the  greatest  amount  taken  at  any  period 
during  twenty-four  hours  or  by  the  peak  of  the  load. 

2.  The  capacity  of  the  plant  is  determined  by  the  greatest 
amount  of  energy  required  by  the  consumers  at  any  point 
of  time  in  the  year,  and  hence  the  cost  of  the  plant  or  in- 
vestment required  in  the  business  is  determined  by  the  peak 
of  the  load  during  the  year. 

3.  Every  consumer  demanding  service  at  the  peak  of  the 
load  during  a  given  twenty-four  hours  adds  to  the  cost  of 
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6.  The  consnmer  who  adds  to  the  coat  of  the  plant  b; 
taking  current  at  the  yearly  peak  sboald  equitably  be  re- 
quired to  pay  a  return  of  some  amount  npou  the  investment 
vhicb  haa  been  made  necessary  solely  by  reaaon  of  his  de- 
mand for  service.  This  justifies  a  minitmiTn  cliarge  of  some 
amount. 

7.  If  all  cnstomers  were  on  the  yearly  peak,  equity  would 
require  that  since  all  must  in  some  manner  pay  a  given 
return  to  the  company,  each  should  pay  Uiat  proportioD 
of  the  whole  which  his  demand  bears  to  the  total  demaad. 

8.  But  the  customers  are  not  all  on  the  daily  or  current 
peak  nor  the  yearly  or  plant  peak.  Hence  a  method  muBt 
be  devised  which  will  fairly  distribute  the  plant  cost  of 
yearly  peak  between  those  wbo  are  on  the  peak  and  those 
who  are  not 

9.  Every  customer  should  pay  all  expenses  which  are  in- 
curred solely  because  he  is  a  customer. 

10.  As  to'  the  daily  or  current  peak,  it  would  not  be 
equitable  to  require  only  those  who  are  on  that  peak  to  pa; 
all  the  cost,  although  it  is  their  demand  which  dete^'mines 
the  amount  to  be  paid  by  the  company  for  current,  since 
that  would  result  iu  freeing  those  who  take  current  off  the 
peak  from  paying  anything.  Hence  there  must  be  some 
medkod  devised  of  making  an  equitable  distribution  of  cost 
of  current  between  Uie  various  consumers. 

11.  The  burden  falls  primarily  on  those  who  are  ou  the 
peak  on  both  cases  because  they  are  the  ones  who  primarily 
create  all  the  expense.  Hence  in  order  to  relieve  them,  the 
first  thing  requiring  attention  is  to  create  as  large  a  demand 
off  the  peak  as  possible,  thus  creating  a  greater  number  to 
assist  in  bearing  the  necessary  expense. 

13.  The  peak  both  daily  and  yearly  is  created  chiefly  by 
the  lighting  load.  The  power  load  is  largely  off  peak.  Hence 
it  is  for  the  interest  of  those  using  current  for  light  to  en- 
courage the  use  of  off  the  peak  power  as  much  as  possible. 

13.  In  order  to  encourage  this  use  of  oCE  the  peak  power 
a  price  must  be  fixed  which  will  induce  cuatomers  to  take  it 
The  price  should  be  such  as  to  pay  a  just  sum  for  the  CD^ 
rent  used  and  take  off  if  possible  some  portion  of  the  cnr- 
rent  cost  from  the  peak  load  user.  It  should  also  be  aach 
as  to  contribute  to  some  extent  to  the  yearly  investment  coat 
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14.  In  fixing  power  costs  tbe  company  ie  compelled  to 
take  into  consideration  competitive  costs  or  it  can  not  get 
the  bnsinesa 

15.  It  must  also  fix  the  price  at  snch  a  point  as  will 
induce  if  possible  new  uses  for  power. 

16.  It  mast  alBO  eoconrage  a  more  eztensiTe  nse  by  off 
the  peak  consnmen. 

17.  Generally  speaking,  all  lighting  is  on  the  peak,  hence 
the  basis  to  work  from  is  the  lighting  rate. 

18.  Consomers  of  current  for  li^t  should  be  induced  to 
nse  cnrrent  for  power  ont  of  lighting  hours.  This  will 
benefit  the  consumer  and  company  if  the  rate  is  equitably 
adjusted.  This  can  chiefly  be  done  in  residences.  The  field 
in  stores,  saloons,  restaurants,  churches,  offices,  and  the  like 
does  not  appear  promising  for  much  expansion. 

19.  The  primary  or  lighting  rate  should  be  as  low  as 
possible  in  order  to  attract  new  customers  in  a  town  in  which 
the  businesH  ie  not  thoroughly  developed. 

20.  The  primary  rate  should  cover  only  the  peak  load 
hoars  and  should  drop  as  rapidly  as  may  be  to  induce  longer 
hours  of  coDsnmptiou  and  thus  give  a  greater  sum  to  spread 
the  investment  charge  upon. 

Consumers  can  readily  be  divided  into  classes  in  accord- 
ance with  the  time  of  service  with  reference  to  the  peak  of 
the  load.  Three  diagrams  have  been  prepared  showing 
typical  consumption. 
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Diagram  No.  3  is  a  theoretical  showing  of  the  current 
consumed  in  an  ordinary  residence.  There  is  Bome 
consumption  early  in  the  morning  between  the  boors 
of  6  and  8,  and  the  greater  amount  of  consumption  is  at 
night  from  4  o'clock  until  11  o'clock,  and  varies  at  different 
times  of  the  period.  The  shaded  portion  represents  the 
current  consumed  and  the  white  portion  the  current  tncon- 
sumed  during  the  twenty-four  hours.  The  diagram  itself 
is  upon  the  same  theory,  showing  in  the  base  figares  the 
hours  of  the  day  and  in  the  vertical  figures  the  kilowatts 
taken.  It  is  plain  on  looking  at  the  diagram  in  connection 
with  the  foregoing  statement  of  principles  that  anything 
which  will  induce  the  use  of  current  at  noon  and  midnigbt 
will  he  of  advantage  to  the  company,  and  by  a  proper 
arrangement  of  the  rates  it  need  not  add  measurably  t«  the 
expense  to  the  consumer.  Thus,  in  a  residence,  the  lighting 
in  the  evening  is  something  which  will  take  place  every  day. 
It  ought  to  be  possible  to  extend  the  use  of  current  in  that 
residence  for  power  purposes  during  daylight  honrs  at  a 
small  cost  to  tlie  consumer. 
10 
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Diagram  No.  4  is  prepared  upon  the  same  plan,  and  is 
a  typical  representation  of  the  current  taken  by  a  machine 
shop  for  small  power  load.  The  demand  (or  current  ia 
assumed  to  commence  at  7  o'clock  in  the  morniDg,  continoe 
substantially  until  noon,  shut  down  very  largely  during  the 
noon  hour,  and  then  the  current  is  taken  again  until  6 
o'clock  at  night.  By  comparing  the  peak  of  this  diagram 
with  thA  nonlr   nt  DiflPTflm   "Kn    1     it:  will  he  ooon   t-hftt  tte 


DigiLizedbyGoOJ^lc 


load  is  very  largely  off  from  the  peak  of  Ko.  1,  and  this 
is  an  explanation  why  power  can  be  afforded  more  cheaply 
than  light,  a  greater  portion  of  which  is  upon  the  peak. 

Comparing  Diagram  No.  4  with  Diagram  No.  2,  which 
represents  a  summer  month  when  the  peak  is  lat«r  in  the 
day  it  will  be  seen  that  none  of  the  power  is  upon  the  peak. 
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Dmorau  No.  S — Street  Ligbtino  Load  i^ 

Diagram  No.  5  is  a  typical  representation  of  the  con- 
samption  of  current  by  street  lights.  Street  lights,  as  shown 
by  the  diagram,  extend  from  midnight  until  a  little  after  6 
o'clock  in  the  morning,  begin  again  at  5  o'clock  in  the  after- 
noon and  continue  until  midnight;  so  a  great  portloD  of  cur- 
rent is  off  peak  during  the  summer  months,  while  a  much 
greater  portion  is  on  peak  during  the  winter  months. 

The  principle  to  he  deduced  from  all  of  this  is  that  the 
consumer  should  pay  a  greater  price  for  the  current  taken 
during  the  peak  load  than  that  taken  off  the  peak  load,  and 
the  difficulty  in  the  case  is  to  ascertain  what  portion  of  the 
current  a  given  consumer  takes  is  on  peak  load  and  what  is 
off.  No  instrument  has  yet  been  devised  which  will  record 
this  fact,  and  accordingly  we  must  trust  to  observation  for 
the  reaching  of  the  proper  conclusion.  Lighting,  as  is  well 
known,  is  very  largely  on  peak.  The  existence  of  the  light- 
ing is  what  creates  the  peak.  Power  is  on  the  peak  very 
much  less  than  lighting.  The  power  consumer  takes  a  very 
much  larger  percentage  of  energy  off  peak  than  the  lighting 
consiimer  does. 
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Another  difficulty  is  in  ascertaining  the  roaximnm  demand 
of  the  consTuner:  that  is,  Uie  greatest  amount  of  current 
which  he  takes  at  any  given  moment  dnring  the  tventy-fonr 
hours.  Meters  have  been  constmcted  which  will  determine 
this  fact,  but  they  are  too  expensiTe  for  ordinary  use.  They 
are  practical,  however,  in  the  case  of  very  large  consomp- 
tion  for  power.  Accordingly,  it  is  essential  to  ascertain  in 
some  practical,  although  it  may  be  to  some  estent  an  arbi- 
trary method,  the  general  average  amount  of  demand  of 
the  consumer  during  the  peak  load  hours.  Experience  has 
settled  this  to  some  extent.  It  must  be  stated,  however, 
that  further  investigation  is  very  greatly  required  upon 
this  point.  When  once  the  consumer  has  paid  the  proper 
sum  for  the  current  which  he  has  consumed  during  the 
peak  of  the  load,  the  company  can  well  afford  to  make 
a  very  considerable  reduction  in  price  in  order  to  indnce 
bim  to  extend  the  consumption  during  the  hours  off  from 
peak,  and  the  reduction  in  price  will  be  of  great  benefit 
especially  in  residences.  Electric  energy  ought  to  be  applied 
to  very  many  power  uses  in  every  residence,  where  it  is 
now  used  in  but  few.  Motors  for  driving  sewing  machines 
and  washing  machines,  electric  fans,  vacuam  cleaners,  elec- 
tric flatirons  and  cooking  utensils,  should  be  common,  where 
they  are  now  rare;  and  if  the  price  could  be  made  right 
their  introduction  would  inevitably  follow.  For  this  reason 
a  sliding  scale  In  residences  is  imperative.  The  consumer 
should  pay  the  equitable  price  for  what  he  takes  on  peak, 
and  therefore  it  will  be  for  his  advantage  and  for  the  advan- 
tage of  the  company  to  take  current  which  costs  the  company 
nothing,  that  is  out  of  t^e  unshaded  portion  of  the  diagram, 
at  a  very  low  rate. 

All  of  these  considerations  enforce  the  necessity  of  a 
differential  acale  of  some  sort.  Different  devices  or  scales 
have  been  adopted  in  different  places,  all  of  which  were 
designed  to  accomplish  the  results  herein  Indicated.  It  is 
not  intended  at  this  time  to  go  into  a  discussion  of  the 
technical  matters  of  consumer  charge,  demand  charge,  and 
others  well  known  to  electrical  experts,  nor  to  discuss  or  ana- 
lyze the  varinuH  schemes  which  have  been  presented  to  effpct 
these  results.  Attention  may  well  be  called,  however,  to  the 
fact  that  the  Hydro-Electric  Commission  of  the  Province  of 


Ontario  baH  established  a  scheme  by  which  every  consumer  is 
required  to  pay  a  certain  sum  whether  he  takes  current  or 
'  not,  npon  the  basis  of  the  area  lighted :  that  is,  tbe  size  of 
the  rooms  in  which  his  lighting  apparatus  is  installed;  and 
then  he  is  charged  a  very  much  less  than  usual  rate  For 
current  alone  that  is  used.  The  consumer  very  speedily 
discovers  that  upon  this  basis  of  charge  he  can  consume 
much  more  current  without  any  extra  charge  than  he  was 
accustomed  to  consume  under  what  may  be  termed  the  flat 
rate  charge  of  so  much  per  kilowatt-hour. 

In  preparing  for  an  adjustment  of  the  rates  in  this  case, 
the  parties  were  called  upon  for  their  suggestions.  The 
respondent  submitted  a  statement,  carefully  prepared  by  its 
principal  expert,  which  has  been  studied  with  oare.  In  that 
statement  it  is  proposed  to  divide  the  consumers  into  four 
classes:  residence  lighting,  general  lighting,  general  power, 
and  large  light  and  power.  In  addition  to  these  there 
would  be  also  street  lighting.  This  general  classification  is 
a  very  good  one,  and  is  accordingly  approved.  It  is  a  rough 
but  reasonable  treatment  of  the  different  conditions  under 
which  the  energy  is  taken  and  the  different  demands  made 
by  the  consumer  upon  the  company.  It  has  accordingly 
been  adopted  as  the  basis  of  the  rate  to  be  fixed. 

The  division  of  consumers,  however,  into  classes  of  this 
character  raises  questions  which  should  not  be  overlooked  in 
the  adjustment.  It  is  obvious  that  numerous  questions  will 
arise  as  to  the  class  in  which  a  given  consumer  should  be 
placed.  The  two  principal  classes  are  (a)  stores  and  busi- 
ness places  nsing  energy  for  both  lighting  and  power,  and 
(&)  consumers  using  from  one  meter  for  both  residence  and 
general  lighting. 

Other  questions  arise  of  greater  or  less  difficulty  when  the 
conenmer  has  been  allocated  to  one  of  the  general  classes. 
Some  of  these  are  as  follows:  (a)  where  current  is  supplied 
to  one  plant  but  the  company  for  its  own  reasons  supplies 
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the  hoQse  and  one  in  bam  or  garage  sitnate  oq  tlie  same 
premises. 

It  is  clear  tbat  in  none  of  these  cases  sbonid  the  Com- 
mission at  this  time  attempt  to  fix  the  mle  applicable  to  each 
case.  The  proper  procedure  is  for  the  company  to  assemble 
all  of  these  cases  which  have  been  found  in  experience  to 
give  trouble,  propose  rales  for  handling  them,  and  submit 
such  rules  to  the  Commission  for  approTal.  These  matters 
then  can  be  worked  out  in  the  light  of  the  experience  of  the 
company  with  all  of  the  cases  before  the  CommissioQ  at  the 
same  time,  and  can  be  made  the  subject  of  a  supplemental 
order  establishing  the  rula 

Spbcial  Sbbticb. 

There  is  a  class  of  service  the  receipts  from  which  in 
the  year  1911  amounted  to  approximately  979,000,  which 
has  not  thus  far  been  considered.  It  is  what  is  known 
sometimes  as  special  and  feature  service.  This  class  takes 
into  consideration  special  contracts  and  special  altnatioiu 
which  can  not  well  be  considered  und«r  the  general  heads 
hereinbefore  laid  down.  A  very  considerable  part  of  this 
service  involves  something  out  of  the  usual  and  hence  it  ii 
Impossible  to  lay  down  in  advance  precise  and  formal  roles 
determining  the  rate  to  be  charged.  To  a.  certain  extent 
there  must  be  some  flexibility  in  this  matter,  provided  such 
flexibility  does  not  lead  to  unreasonable  discrimination. 
The  company  shonid  be  required  to  cover  these  matters  in 
its  schedule  of  rates  ao  far  as  possible,  such  schedule  to 
be  approved  by  the  Commission.  There  is  a  question  as  to 
where  some  service  should  apply,  whether  in  this  class  or 
in  another.  Some  of  the  classes  of  service  referred  to  are 
(o)  breakdown  service,  (6)  elevator  service,  (c)  sign  serv- 
ice, (d)  special  occasions,  (e)  matters  not  otherwise  covered. 

These  matters  should  also  be  considered  by  the  companv 
and  by  the  City,  and  be  the  subject  of  a  further  and  supple- 
mental order. 

STEEBfT  Lighting. 

The  evidence  regarding  street  lighting  is  in  very  nnaat- 
isfactory  condition,  and  this  probably  is  owing  to  the  multi- 
tnde  of  details  involved  in  the  case.      It  is  nndoubtedly 
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the  case  that  connBel  have  Bimply  (onnd  themselves  swamped 
by  the  ntunber  of  matters  requiring  their  attention  and  that 
the  details  as  to  street  lighting  have  not  been  worked  ont 
with  that  care  and  attention  which  would  enable  the  Com- 
mission to  reach  a  satisfactory  conclnsion  regarding  the  same. 

An  illustration  of  the  difficulties  the  Commission  has  had 
to  contend  with,  not  only  in  this  matter  but  in  many  others 
throrfghout  the  case,  is  shown  by  the  following:  One  wit- 
ness for  the  City  made  the  claim  that  a  very  considerable 
saving  conld  be  effected  by  the  use  of  magnetite  lamps 
instead  of  enclosed  arcs  for  street  lighting.  His  evidence 
was  reviewed  by  a  witness  for  the  company,  who  arrived 
at  very  different  results.  The  interesting  point  is  that  the 
evidence  by  the  company  witness,  as  disclosed  in  respond- 
ent's exhibit  No.  16,  places  the  value  of  enclosed  arc  lamps 
at  $14  each,  and  the  calculations  are  made  upon  that  basis. 
As  hereinbefore  shown,  the  value  of  arc  lamps  fixed  by 
another  company  witness  for  the  general  purposes  of  the 
case  is  f 29.49;  and  the  amount  paid  the  manufacturer  is 
assamed  to  be  |21.70.  This  is  a  typical  case  of  the  differ- 
ent figures  used  by  both  parties  in  different  branches  of  the 
case,  and  these  differences  have  given  rise  to  infinite  con- 
fusion and  trouble  in  handling  the  details. 

At  present  the  City  seems  to  be  paying  $56  per  annum 
for  enclcned  arcs  served  from  overhead  lines  and  from  a 
part  of  the  conduits,  and  f75  per  annum  for  some  served 
from  a  poridon  of  the  conduits.  Just  why  there  should  he 
a  distinction  made  in  lamps  served  from  conduits  does  not 
api)ear;  nor  dotes  it  appear  why  the  difference  is  $19  per 
lamp.  The  City,  however,  seems  to  recognize  that  there  is 
a  snfflcient  reason  for  the  difference.  At  page  131  of  its 
brief  it  propcwes  the  following  as  the  rate  for  municipal  arc 
Ughting: 

For  municipal  arc  lighting  for  lamps  supplied  through  underground  con- 
duits $65  per  lamp  per  year ;  tor  lamps  supplied  through  overhead  lines  $46 
per  lamp  per  year. 

The  contract  in  1906,  nnder  which  the  parties  are  now 
operating,  as  above  indicated,  does  not  treat  all  lamps  sup- 
plied  through    underground   conduits   alilie.     Apparently, 
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3305,  as  of  December  31,  1911,  were  on  the  f56  rate,  and 
323  were  on  the  $75  rate.  Under  these  circpmatancea,  the 
best  that  can  be  done  is  to  recognize  that  the  distiaction 
obtaining  in  the  contract  of  1906  is  proper  becaose  the  City 
has  agreed  to  it 

Ab  to  the  price  per  lamp,  we  have  not  fonnd  onrselva 
able  to  agree  with  the  City.  An  estimate  has  been  made  of 
the  amount  of  the  investment  in  the  arc  lighting  STStem,  the 
expenses  attendant  npon  its  operation  concerning  whidi, 
ontside  of  current,  there  is  no  evidence  in  the  case,  and  all 
of  the  other  matters  which  wonid  seem  to  make  np  a  propei 
and  reasonable  price  for  arc  lighting;  and  it  does  not  appear 
as  the  result  of  these  calcnlations  that  the  price  shonld  be 
reduced  more  than  10  per  cent  from  the  existing  fignres. 
The  classification  of  the  source  of  supply  should  be  that 
which  is  fonnd  in  the  contract  of  1906,  and  an  approximate 
reduction  of  10  per  cent  would  make  in  ronnd  numbers  a 
price  of  f50  and  |69  respectivelj. 

There  is  some  incandescent  street  lighting,  for  which 
the  amount  paid  in  the  year  1911  is  reported  bj  the  com- 
pany as  being  (5,497.33.  We  discover  no  figures  in  the  case 
showing  indisputably  how  many  incandescent  lamps  OttsK 
are  in  service,  except  such  as  may  be  obtained  from  the 
annual  reports  of  the  company  which  have  been  put  in 
evidence.  At  page  815  of  the  annual  report  for  1911,  the 
company  reports  465  incandescent  lamps  in  service  in  street 
lighting,  of  50-candle-power,  and  that  the  price  per  lamp 
per  year  is  (7.50:  465  lamps  at  (7.50  per  year  wonld 
produce  (3,487.50,  which  is  short  of  the  reported  amotint 
(2,010.17.  At  page  219  of  the  annual  report  for  the  same 
year  the  company  reports  465  multiple  incandescent  lampi 
in  service  at  commercial  lighting,  each  consuming  40  watts 
per  lamp,  with  32-candle-power.  The  coincidence  of  the 
same  number  of  lamps,  465,  in  eacb  class,  awakens  woe- 
picion  that  the  figures  are  not  compiled  with  that  accuracy 
which  is  desirable  for  the  decision  of  a  dispoted  quertioa 
These  incandescent  lamps  bum  about  4,000  hours  a  year, 
as  we  take  it  This  would  require  about  five  renewals  a 
year.    Whether  the  lamps  belong  to  the  City  or  belong  to 
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the  company  does  not  appear.  The  report  of  the  examiner 
does  not  show  any  of  these  incandescent  lamps  in  the  inven- 
tory of  property,  nor  does  the  inventory  of  the  company 
mention  any  such  lamps,  so  far  as  we  can  find.  If  the 
company  owns  the  lamps  and  cares  for  them,  f  7.50  is  not  an 
excesBive  price,  as  nearly  as  we  can  guess  what  the  lamps 
are.  Considering  all  the  facts,  a  portion  of  which  has  been 
detailed,  there  seems  to  be  no  reason  whatever  for  chang- 
ing the  price  paid  by  the  City  for  incandescent  street  light- 
ing, and  that  should  remain  as  before.  If  there  is  any  sub- 
stantial injustice  done  by  this,  the  matter  can  be  hereafter 
adjusted. 

Thb  Batb. 

The  following  are  the  mazimam  rates  fixed  by  the  Com- 
mission for  the  varions  classes  of  service  enumerated: 
Residence  Lightinff: 

Available  for  residence  consnmerB  only. 

Connected  lighting  load  in  kilowatts  to  be  determined  by 
actual  inspection. 

Maximum  demand  to  be  assumed  to  be  one-quarter  of  con- 
nected load. 

Net  rate:    7  cents  per  kilowatt-hour  for  first  60  hours  U3e 
of  maximum  demand;  4  cents  per  kilowatt-bour  for  next  120 
hours  use  of  mazimiim  demand ;  1^  cents  per  kilowatt-honr 
for  remainder. 
General  Lighting: 

Available  for  all  lighting  except  residences. 

Connected  load  in  kilowatts  to  be  determined  by  actual 
inspection. 

Maximum  demand  to  be  assumed  to  be  one-half  of  con- 
nected load. 

JHet  rate :  7  cents  per  kilowatthour  for  first  60  hoars  use 
of  maximum  demand;  4  cents  per  kilowatt-hoar  for  next 
120  hours  use  of  maximum  demand ;  IVs  cents  per  kilowatt- 
hour  for  remainder. 

General  Potoer: 

Available  to  all  power  customers. 

Connected  load  in  kilowatts  to  be  determined  by  actual 
inspection. 
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Maximum  demand  to  be  aBsnmed  tx>  be  three-quarters  of 
connected  load. 

Net  rate :  7  cents  per  kilowatt-hoar  for  first  30  hours  use 
of  maximnm  demand ;  3^  cents  per  kilowatt-hour  for  next 
10  hours  use  of  maximum  demand;  1  cent  per  kilowatt-hoar 
for  remainder. 

All  bills  in  above  classes  to  be  made  oat  with  net  rates  aa 
above,  for  payment  within  ten  days  of  date  of  bill;  and  with 
gross  rate  using  8  cents  per  kilowatt-hour  for  primary  rate, 
such  gross  rate  to  be  subject  to  discount  to  net  rate  if  paid 
within  ten  days  from  date  of  bill. 
Large  Light  and  Power: 

Available  for  all  consumers  willing  to  guarantee  a  maxi- 
mum demand  of  10  kilowatts. 

Maximum  demand  determined  by  maximum  demand  meter. 

Net  rate,  Demand  Charge :  |2.75  per  kilowatt  for  first  10 
kilowatts  demand;  (1.50  per  kilowatt  for  each  additional 
kilowatt  demand. 

Energy  Charge:  1  cent  per  kilowatt-hour  for  all  energy 
used. 

Oross  rate,  Demand  Charge :  |3  per  kilowatt  for  first  10 
kilowatts  demand;  |1.75  per  kilowatt  for  each  additional 
kilowatt  demand. 

Energy  Charge:   1  cent  per  kilowatthonr  for  all  energy 
osed. 
Street  Lighting:  Arc  Lamps: 

Direct  current  system  operating  on  not  less  than  6.6  am- 
peres with  70  to  75  volts  at  lamp  terminals  and  magnetite 
lamps  of  the  type  now  in  use,  $50  per  year  except  as  herein- 
after specified. 

All  lamps  of  either  of  above  types  ordered  or  required  after 
the  Ist  day  of  March,  1907,  to  be  supplied  by  any  under- 
ground wires,  and  specified  in  the  contract  between  the  Ci^ 
of  Buffalo  and  Buffalo  Gleneral  Electric  Company  dated  the 
I4th  day  of  May,  1906,  for  which  the  company  was  to  re- 
ceive and  to  be  paid  at  the  rate  of  |75  per  annum,  (69  per 
annum. 
Street  Lighting:  Itusandeaoent: 

.At  the  rates  now  prevailing  and  now  charged  It?  BuChlo 
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General  Blectric  Company  to  the  Cit7  of  Buffalo  for  such 
service. 

The  folloving  table  shows  the  revenue  derived  by  the 
respoudeut  from  each  class  of  service  affected  in  the  year 
1911,  the  amount  of  reduction,  the  percentage  of  reduction, 
and  the  amount  of  revenue  which  would  have  been  produced 
bad  the  rates  been  in  effect  for  that  year : 


Ruidtnce    lichtinc    (127,000  (4^,000  33.0  $85,000 

Ccncial    liglitinv    474.000  IJJ.OOO  38.0  M1,OOD 

General   power    »5,000  31,000  32.7  64,000 

Urge   light   and    power 214,000  71,000  33.2  143,000 

(910,000  1277,000  ....  t«33,000 
Street    UsbtiiiSi     Area    (50    and   t6»,    {(•». 

3606    uid    323    215,000  24,000  11.0  191,000 

GRAHD  TOTAL    »1,12S.OOO  $301,000  26.7  |B24,000 

The  calculations  for  the  foregoing  table  were  made  from 
data  showing  the  residence  business  for  1911  classified 
between  flats  and  booses,  and  showing  the  number  of  cus- 
tomers, the  kilowatt-boor  consumption,  and  the  revenue  for 
each  month;  also  the  average  size  of  installation  for  flats 
and  houses.  That  for  general  lighting  waa  from  data  far- 
nished  by  the  company,  showing  business  for  specified 
months  classifled  according  to  hours  use  of  connected  load 
by  hours,  and  showing  the  kilowatt-hour  consumption  and 
the  revenue  for  each  class.  The  same  is  true  of  the  power 
business.  The  calculations  were  made  upon  data  furnished 
by  the  company,  and  which  data  were  used  by  the  expert 
for  the  company  in  submitting  his  calculations  for  a  rate 
to  the  Commission.  The  rate  for  street  lighting  was 
reached  by  computing  the  actual  cost  to  the  company  with 
a  proper  return  upon  the  amount  of  property  used  in  the 
businesB  and  upon  the  expense  incurred  for  operation. 

These  rates  as  flzed  by  the  Commission  comply  as  nearly 
as  it  is  possible  to  make  them  with  the  requirements  herein- 
before discussed.  The  proper  data  as  to  connected  load 
necessary  for  putting  in  force  this  rate  should  be  assembled 
by  the  company  at  once.  It  is  understood  that  a  large  part 
of  it  has  already  been  gathered.    All  questions  arising  in 
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the  coarse  of  eatablishing  the  rate  and  practice  should  be 
aubmitted  by  the  company  to  the  CommisBion  for  final  de- 
termination when  the  questiona  are  once  ascertained. 

Minimum  Bati. 

The  company  is  at  liberty  under  this  schedule  to  establish  a 
minimum  rate.  It  would  be  better  if  the  CommissiaD  felt 
at  liberty  so  to  do,  but  there  is  sufficient  uncertainty  is  the 
law  as  to  its  power  in  this  respect  to  make  it  advisable  to 
remit  the  matter  to  the  determination  of  the  compan;,  anb- 
ject  to  the  following  obserratioos : 

The  minimum  rate  should  be  a  yearly  minimnm  and  not 
a  monthly  minimum.  The  proper  proportion  should  be 
chained  monthly,  however,  and  an  adjustment  made  at  the 
end  of  the  year.  It  is  a  serious  question  whether  the  mini- 
mum rate  should  not  depend  upon  the  size  of  the  installa- 
tion. The  minimum  rate  for  residences  should  not  exceed 
t9  per  year  for  the  smallest  class  of  customers.  The  ques- 
tion as  to  large  installations  is  held  open  for  further  con- 
sideration. 

Existing  Batb. 

The  existing  rate  schedules  of  the  company,  as  hereinbe- 
fore indicated,  are  imperfect  and  discriminatory  by  reasra 
of  the  fact  that  they  are  what  Is  known  as  the  step  rate. 
Under  such  a  rate  it  always  follows,  that  with  every  breal 
in  the  price  a  customer  near  the  maximum  limit  of  his  class 
pays  more  than  one  who  is  near  the  minimum  limit  of  the 
next  class.  This  always  creates  dissatisfaction  and  trouble 
and  should  always  be  avoided.  Another  criticism  upon  thii 
rate  is  that  it  does  not  break  from  the  maximum  sooo 
enough.  All  residence  lighting  nnder  the  company's  sched- 
ule was  entitled  to  lower  rates  for  larger  quantities,  but  the 
change  in  quantity  occurred  after  so  many  hours  use  that  it 
was  testified  that  no  residence  in  Buffalo  obtained  the  benefit 
of  it,  and  all  paid  the  maximum  rate.  We  understand  that 
this  is  not  true  as  to  one  residence,  but  that  fact  is  wholl; 
immaterial.  There  is  no  theory  by  which  the  maxininin 
can  be  held  for  so  long  a  period  of  time  as  in  the  existiDg 
rate  with  regard  to  the  actual  cost  to  the  company.    Mtaiil- 
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nally,  lighting  consumera  were  paying  9  cents  as  a  maxi- 
mum. Owing  to  the  minimum  cliarge  in  force  upon  monthly 
billB,  however,  the  actual  average  rate  to  lighting  consumers 
haB  been  nearer  10  cents  than  9  cents. 

GeiNSaAL  COUMBNIS. 

A.  considerable  misapprehension  as  to  the  force  and  effect 
of  the  decision  in  this  case  may  arise  unless  some  general 
observations  are  made. 

1.  The  maximum  rate  fixed  in  thia  case  can  not  properly 
be  used  as  a  criterion  for  a  proper  maximum  rate  in  any 
other  place  or  in  any  other  controversy.  It  is  clear  that  a 
maximum  rate  depends  upon  the  character  of  the  load  as 
well  as  the  quantity:  that  is  to  say,  the  load  factor  is  an 
element;  and  necessarily,  the  time  of  consumption.  A  busi- 
ness which  is  all  upon  the  peak  demands  a  higher  maximum 
than  a  business  which  is  spread  out  over  long  hours.  A  rate 
suitable  for  one  place  may  be  entirely  unsuited  to  another 
unless  the  conditions  of  the  load  are  practically  the  wime. 

2.  The  Commission  has  not  attempted  to  fix  any  definite 
percentage  of  return  upon  the  capital  invested.  It  has  used 
for  illustrations  and  for  some  calculations  the  rate  of  6  per 
cent  The  truth  is,  no  one  can  tell  what  return  a  given  rate 
will  produce  either  in  the  aggregate  or  as  a  percentage  upon 
some  other  sum.  The  returns  can  only  be  ascertained  by 
experience.  All  that  can  be  determined  in  such  a  case  as 
this  is  that  the  rate  is  not  confiscatory :  that  is  to  say,  it  will 
return  at  least  6  per  cent,  upon  the  ascertained  fair  value  of 
the  property  used  in  the  public  service.  There  is  no  such 
thing  as  keeping  the  return,  however,  at  6  per  cent.  The 
conditions  will  vary  from  year  to  year.  Operating  expenses 
will  vary ;  gross  earnings  will  vary ;  and  in  a  town  which  is 
not  thoroughly  developed,  as  Buffalo  is  not,  a  rate  should  be 
so  fixed  as  to  increase  the  return  to  the  company  by  increas- 
ing its  revenues  above  the  limit  fixed  without  a  proportional 
increase  in  expenses.  This,  it  is  believed,  is  precisely  what 
will  happen  in  the  case  of  the  Buffalo  General  Electric  Com- 
pany. There  has  been  a  very  considerable  growth  in  its  busi- 
ness during  the  last  two  or  three  years.    There  should  be  a 
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very  much  larger  growth  during  the  next  two  or  three  jeus, 
and  this  will  iatrodnce  into  the  problem  new  complications. 

3.  The  complications  jaat  referred  to  are  that  the  bosi- 
nesB  of  the  company  onght  to  increase,  and  this  will  demand 
the  investment  of  fresh  capital.  The  company  must  be  left 
in  a  sitnation  that  will  enable  it  to  finance  its  growth  prop- 
erly and  upon  reasonable  terms.  It  is  now  serving  the  pnbhe 
and  mnst  continue  to  serve  the  pnblic.  The  problem  con- 
cerning electric  energy  generated  at  Niagara  Falls  is  yerj 
great  It  inrolves  elements  which  are  now  insoluble.  The 
amount  of  energy  available  and  to  be  available  for  the  next 
ten  years  from  this  sonrce  is  unknown.  As  has  been  indi- 
cated in  the  case,  there  is  a  grave  possibility  that  steam  power 
will  have  to  be  resorted  to  for  the  supply  of  electric  cnrreat 
in  the  near  future  in  the  City  of  Buffalo.  If  such  is  the  case, 
that  fact  may  demand  an  entire  revision  of  the  rates  herein 
fixed,  not  only  in  case  a  steam  plant  is  erected,  but  aUo  in 
case  its  erection  is  contemplated,  for  the  reason  that  a  y&j 
considerable  further  investigation  may  be  needed  to  de- 
termine whether  the  rates  fixed  wonld  be  remnnerative  witii 
a  steam  plant  producing  part  of  the  energy  consumed.  The 
calculations  in  this  case,  elaborate  as  they  have  been,  relate 
to  hydro-electric  energy  as  against  steam  generated  enei^, 
and  no  calculations  have  been  made  which  warrant  any  con- 
clusions as  to  the  cost  of  energy  partly  derived  from  wate' 
generation  and  partly  from  steam  generation. 

All  of  the  foregoing  considerations  have  been  kept  in  muil 
in  the  determination  of  this  case.  The  subject  nnder 
consideration  has  been  so  vast  in  extent ;  the  factors  to  be 
considered  are  so  complex,  involved,  and  in  many  respects 
contradictory  and  uncertain,  that  the  Commission  can  not 
feel  sure  that  errors  have  not  crept  into  its  calculations  ai"! 
fhat  its  conclusions  may  not  be  to  some  extent  erroneons  in 
matters  of  detalL 
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APPENDIX. 

Tlie  diagrams  on  tbe  following  pages  show  grapMcall;  the 
average  rates  for  kilowatt-hour  for  various  hours  use  of 
maximum  demand,  for  each  of  the  proposed  rates. 

A  simple  illustration  will  explain  the  use  of  these  dia- 
grams. Suppose  a  residence  customer  has  installed  a  total 
capacity  in  lamps  of  1,000  watts  (=  1  kilowatt).  Then  his 
maximum  demand  would,  in  accordance  wiUi  the  proposed 
residence  lighting  rate,  be  one-quarter  of  1,000  watts  — 
250  watts,  or  14  kilowatt.  Suppose  farther,  that  the  con- 
sumption of  current  for  a  given  month  as  shown  by  the 
meter  is  50  kilowatt-hours.  Then  tbe  hours  use  of  the 
maximum  demand  is  50  -r  ^4  =  ^00.  (By  hoars  use  is  meant 
the  nnmber  of  hoors  which  would  be  Teqnired,  when  using 
current  at  a  rate  equal  to  the  maximum  demand,  in  order 
to  consume  an  amount  of  energy  equal  to  that  which  was 
actually  consumed.  The  hours  use  is,  therefore,  equal  to  the 
consumption  in  kUowatt-hours  divided  by  the  maximum  de- 
mand in  kilowatts.) 

The  bill  would  be  computed  as  follows : 

60x1/4=15  kilowatt-hours  at  7^    =$1.05 

120x1/4=30  kilowatt-^ours  at  4^    =  1.20 

'    Remainder  5  kilowait-bours  at  l>^ff:=    .OS 

Total  50  Idlowatt-hours  =$2.33 

Average  rate— 2.33-4-50=4.66/  per  kilowatt-hour. 

By  inspection  of  Diagram  No.  6,  it  will  be  seen  that  the 
rate  corresponding  to  200  hours  use  of  maximum  demand 
is  4.66  cents,  just  as  calculated  above.  The  function  of  these 
diagrams  is  merely  to  show  at  a  glance  the  results  which 
wovid  otherwise  have  to  be  laboriously  figured  out 
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OBDEB. 

Od  the  8th  day  of  November,  1911,  Louis  P.  Fnhnnann, 
as  Mayor  of  the  City  of  Bnffalo,  pursuant  to  the  provisions 
of  BectioD  71  of  the  Public  Service  Commissions  Law»  filed 
a  complaint  in  writing  with  this  Commission  alleging  that 
the  rates  and  prices  chafed  by  the  BofEalo  General  Elec- 
tric Company  for  electricity  sold  and  delivered  in  the  City 
of  Buffalo  are  unjust  and  unreasonable,  and  praying  that 
this  Commission  investigate  such  allegations  and  fix  a  maxi- 
mum price  to  be  charged  by  the  said  Buffalo  General  Elec- 
tric Company  for  electricily  to  be  hereafter  supplied  to  said 
City  and  its  inhabitants. 

The  Commission  thereupon  caused  a  copy  of  such  com- 
plaint to  be  served  upon  said  Buffalo  General  Electric  Com- 
pany in  the  manner  required  by  statute  and  by  its  rules  of 
procedure  and  the  said  Buffalo  General  Electric  Company 
thereafter  duly  served  an  answer  in  such  proceeding  denying 
that  its  rates  and  prices  charged  for  electricity  are  either 
unjust  or  unreasonable. 

Thereafter  evidence  was  given  both  by  the  complainant 
and  by  the  respondent  concerning  the  matters  thus  placed 
in  issue,  and  full  hearing  has  been  had  thereon.  Both  parties 
have  submitted  briefs  and  the  evidence  and  arguments  of 
both  have  been  fully  considered  by  this  Commission. 

The  Commission  finds  as  matter  of  fact,  after  such  hear- 
ings and  after  full  consideration  of  the  subject,  that  the 
rates  and  prices  charged  by  the  respondent,  Buffalo  Gen- 
eral Electric  Company,  for  electricity  are  unjust  and  unrea- 
sonable. It  further  finds  that  the  schedule  of  rates  used  by 
said  company  is  in  its  form  unjustly  discriminatory,  and  un- 
duly preferential.  It  further  finds  that  the  maximum  price 
to  be  charged  by  said  company  in  order  to  be  non-discrimina- 
tory and  non-preferential  should  be  fixed  upon  a  sliding 
scale  with  maximum  prices  for  the  various  amounts  of  elec- 
tricity furnished  to  customers  thereunder. 

In  determining  the  price  to  be  chai^a^ed  for  electricity  by 
the  said  Buffalo  General  Electric  Company,  the  Commission 
has  duly  considered  all  of  the  facts  which  have  been  brought 
to  its  attention  1^  either  party  and  has  exercised  a  due  re- 
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gard,  among  other  things,  for  a  reasonable  average  retarn 
npon  capital  actaally  expended  bj  the  said  Bnffalo  General 
Electric  Company,  and  the  necessitj  of  making  reservatioiu 
out  of  income  for  aurplns  and  contingencies. 

"Now,  therefore,  ordered,  (1)  That  the  rates  and  prica 
charged  by  the  Buffalo  General  Electric  Company  for  elec- 
tricity within  the  City  of  Buffalo  are  nnjast  and  unreason- 
able and  that  the  said  rates  and  prices  so  charged  by  it  are 
too  great  and  that  the  schedule  of  said  rates  and  prices  is 
anjustly  discriminatory  and  unduly  preferential  in  its  ac- 
tual working. 

Ordered,    (2)    That  the  just  and  reasonable  maximum 
prices  for  electricity  to  be  charged  by  tiie  said  Buffalo  Gen- 
eral Electric  Company  for  various  claases  of  service  to  be 
furnished  by  it  in  the  City  of  Buffalo  are  as  follows: 
RxsniEKai  Lighting. 

Available  for  residence  consumers  only. 

Connected  lighting  load  in  kilowatts  to  be  denermined  by  actual  iosptction. 

Haximuin  demand  to  be  assumed  to  be  one-quarter  of  comeded  kai 


74  per  kilowatt-hour  for  first  60  hours  use  of 
4^  per  kilowatt-honr  for  next  120  hours  use  of 
IK^  p«r  kilowatt-hour  for  remaiader. 

Gbnsral  LiGBTiirG. 

Available  for  all  lightbg  except  residences. 

Connected  load  in  kilowatts  to  be  determined  by  actual  inspection. 

Maximum  demand  to  be  assumed  to  be  one-half  of  connected  load. 


74  per  kilowatt-hour  for  first  60  hours  use  of  maximum  demand. 
A4  per  kilowatt-hour  for  next  120  hours  use  of  maximum  demand. 
IH*  per  kilowatt-hour  for  remainder. 

GXKERAL    POWBL 

Available  to  all  power  customers. 

Connected  load  in  kilowatts  to  he  determined  by  actual  inspectioa. 

Maximum  .demand  to  be  assumed  to  be  three-quarters  of  connected  u 


74  per  kilowatt-hour  for  first  30  hours  use  of  maximum  demand. 
3^^  per  kilowatt-hour  for  next  40  hours  use  of  n 
\4  per  kilowatt-hour  remainder. 
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AQ  billa  in  above  classes  to  be  made  out  with  net  rates  as  above,  for 
parment  within  ten  dajs  of  date  of  bill,  and  with  gross  rate  usit%  eight 
cents  per  Idlowatt-hour  for  primary  rate,  such  gross  rate  to  be  subject  to  dis- 
connt  to  net  rate  if  paid  within  ten  days  from  date  of  bill. 

Lakx  Light  akd  Powm. 

Available  for  all  consnmers  willing  to  guarantee  a  maximum  demand  of 
lOUlowatt*. 
Maximum  demand  detenflined  by  maximum  demand  meter. 

Nil  RATE. 

Demand  Charge: 
$2.75  per  kilowatt  for  first  10  kilowatts  demand. 
$1.50  per  kilowatt  for  each  additional  kilowatt  demand. 

Eneigy  Charge: 
1^  per  kilowatt-bour  for  all  energy  used. 

ao68  »An. 

Demand  Charge: 
$3.00  per  kilowatt  for  first  10  kilowatts  demand. 
$175  per  kilowatt  for  each  additional  kilowatt  demand. 

Enecgy  Charge: 
I^  per  Ulowatt-bour  for  all  energy  used. 

SiKEET  Lighthtg:  Aac  Laups. 

Direct  current  system  operating  on  not  less  than  6.06  amperes  with  70 
to  75  volts  at  lamp  terminals  and  magnetite  lamps  of  the  type  now  in  use, 
$50  per  year  except  as  hereinafter  specified. 

AH  lamps  of  either  of  above  types  ordered  or  required  after  the  firit 
day  of  Uarch,  1907,  to  be  supplied  by  any  underground  wires,  and  specified 
in  the  contract  between  the  City  of  Buffalo  and  the  Buffalo  General  Elec- 
tric Company  dated  the  14th  day  of  May,  1906,  for  which  the  company  was 
*n  receive  and  to  be  paid  at  the  rate  of  $75  per  annum,  $69  per  annum. 

SmEJi  LiGsntra:  Ikcanisscxmt. 

At  Ae  rates  now  prevailing  and  now  diarged  by  the  Buffalo  General 
Electric  Company  to  the  City  of  Buffalo  for  such  service. 

SpICUL  ANV  FxATtntE  LroHTtKO. 

Rates  for  this  class  of  service  as  defined  in  the  opinion  of  the  Commis- 
sion herein  to  be  not  greater  than  the  rates  heretofore  charged  by  the 
Buffalo  General  Electric  Company,  the  company  to  file  on  or  before  the  first 
day  of  May,  1913.  a  schedule  of  such  rafes  for  the  consideration  and  ap- 
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of  its  own  motion  or  upon  the  complaint  of  any  corporatian, 
person  or  manicipality  interested,  fix  a  higher  or  lower  maxi- 
mum price  for  electricity  to  be  thereafter  chained. 

Ordered,  (4)  That  the  rates  herein  fixed  shall  apply  to 
all  bills  for  electricity  sold  and  delivered  solely  after  May  1, 
1913,  bat  shall  not  apply  to  bills  for  electricity  in  part  sold 
and  delivered  prior  to  May  1,  1913,  provided,  however,  that 
such  bills  shall  not  include  any  electricity  sold  after  Mij 
15,  1913. 

Ordered,  (5)  That  on  or  before  the  28th  di^  of  April,  1913, 
the  said  Buffalo  General  Electric  Company  submit  to  this 
Commission  proposed  general  rules  for  determining  witbin 
which  class  of  consumers  a  given  consumer  is  to  be  placed 
in  case  the  circumstances  are  such  that  there  is  a  qnestjan 
as  to  in  which  class  he  will  belong  under  the  general  divisian 
herein  stated ;  also  a  statement  containing  proposed  general 
rules  for  determining  whether  a  consumer  having  two  or 
more  meters  should  be  charged  upon  the  basis  of  each  meter 
separately  or  upon  the  basis  of  two  or  more  meters,  all  u 
indicated  in  the  opinion  of  the  Commissiop  herein. 

Ordered,  (6)  That  on  or  before  the  2lBt  day  of  April,  1913, 
the  said  Buffalo  General  Electric  Company  notify  this  Oom- 
mission  in  the  manner  provided  by  section  23  of  the  PnbGe 
Service  Commission  Law  whether  the  terms  of  this  orAa  are 
accepted  and  will  be  obeyed. 


In  the  Matter  op  the  Complaint  op  Louis  P.  Puhbhaiw 
AS  Matob  op  the  Oitt  op  Btjfpalo  against  The  Cm- 

ABACI  POWBE  AND  CONDUTT  COHPANT. 
Dteidgd  April  t,  Iftj. 

OBDEE* 

On  the  8th  day  of  November,  1911,  Louis  P.  Puhrmann  ai 
Mayor  of  the  City  of  Buffalo,  pursuant  to  the  provisionB  of 
section  71  of  the  Public  Service  Commissions  Law,  filed  > 
complaint  in  writing  with  this  Commission  alleging  that  the 


*Tb«  OpinioD  in  this  case  is  printed  at  page  1015  of  tUt  Lciflet— Sd. 

DigiLizedbyGoOJ^lc 


rates  and  prices  cbarged  by  The  Cataract  Power  and  Con- 
duit Compan;  for  electricity  sold  and  delivered  in  the  City 
of  Buffalo  are  unjust  and  unreasonable,  and  prayiag  tbat 
this  Commission  investigate  such  allegations  and  fix  the  maxi- 
mum price  to  be  charged  by  the  said  The  Cataract  Power  and 
Conduit  Company  for  electricity  to  be  hereafter  supplied  to 
said  City  and  its  inhabitants. 

The  Commission  thereupon  caused  a  copy  of  such  complaint 
to  be  served  upon  said  The  Cataract  Power  and  Conduit 
Company  in  the  manner  required  by  statute  and  by  its  rules 
of  procedure,  and  the  said  The  Cataract  Power  and  Conduit 
Company  thereafter  duly  served  an  answer  in  said  proceed- 
ing denying  that  its  rates  and  prices  charged  for  electricity 
are  either  unjust  or  unreasonable. 

Thereafter  evidence  was  given  both  by  the  complainant 
and  by  the  respondent  concerning  the  matters  thus  placed 
in  issue,  and  full  hearing  has  been  had  thereon.  Both  parties 
have  submitted  briefs  and  the  evidence  and  agumeuts  of  both 
have  been  fully  considered  by  this  Commission. 

The  Commission  finds  as  matter  of  fact,  after  such  hearings 
and  after  full  consideration  of  the  subject,  that  the  rates 
and  prices  charged  by  the  respondent,  The  Cataract  Power 
and  Conduit  Company,  are  unjust  and  unreasonable.  It 
finds  as  matter  of  fact  that  the  prices  charged  by  said  re- 
spondent are  fixed  upon  what  Is  known  as  a  sliding  scale 
and  that  the  method  in  which  said  prices  are  adjusted  by 
said  sliding  scale  is  not  unjustly  discriminatory  nor  unduly 
preferential,  and  that  the  basis  upon  which  its  schedule  of 
rates  is  adjusted  should  be  maintained  with  a  reduction  of 
the  maximum  price  to  be  charged  by  the  company  for  the 
various  classes  of  service  set  forth  in  the  said  schedule  of 
rates  established  and  observed  by  the  company. 

In  determining  the  price  to  be  charged  for  electricity  by 
the  said  The  Cataract  Power  and  Conduit  Company,  the 
Commission  has  duly  considered  all  of  the  facts  which  have 
been  brought  to  its  attention  by  either  party  and  has  exer- 
cised a  due  regard,  among  other  things,  for  a  reasonable 
average  return  upon  capital  actually  expended-  by  the  said 
The  Cataract  Power  and  Conduit  Company  and  to  the  ne- 
cessity of  making  reservations  out  of  income  for  surplus  and. 
contingencies. 


^^m 


DigiLizedbyGoOglc 


1170  aVW  lOBK  ^UB.  HESr.  UOMMISaiOM — HBCONDUm. 

Now,  therefore,  ordered,  (1)  That  the  rates  and  priwB 
charged  b;  The  Cataract  Power .  and  Conduit  Compan;  tot 
electricity  within  the  City  ot  Buffalo,  are  aDJaBt  and  snrea- 
sonable  in  that  the  said  prices  and  rates  so  charged  by  it 
are  too  great. 

Ordered,  (2)  That  the  just  and  reasonable  maxinmin 
prices  for  electricity  to  be  charged  by  the  said  The  Cataract 
Power  and  Conduit  Company  for  the  varions  classes  of  aery- 
ice  to  be  furnished  by  it  in  tiie  City  of  Buffalo  are  the  rates 
DOW  charged  and  collected  by  it  for  such  electricity  len  28 
per  cent  thereof,  except  In  the  case  of  the  electricitj  fur- 
nished to  the  International  Railway  Company  under  its 
contracts  with  said  company,  and  that  as  to  the  pricei 
charged  to  the  said  International  Railway  Company  tuideT 
and  pursuant  to  said  contracts,  this  Commission  does  not 
change  nor  alter  the  said  rates  or  prices  in  any  respect  what- 
soever. 

Ordered,  (3)  That  the  just  and  reasonable  maximum  prkes 
of  electricity  to  be  hereafter  charged  by  The  Cataract  Pow« 
and  Conduit  Company  in  the  City  of  Buffalo,  except  u  to 
said  International  Railway  Company,  are  as  follows: 

POWER  RATES. 

Slidimc  Scau  ArpLim  to  10  Hon  Comsuicebe. 
Service  charge  for  maximtun  power  uUed  for  per  moDth,  10J2  per  mit 
or  IdlowaK. 

ADDtnoKAL  CHAWa  BY  XHIK. 

For  1,000  units  or  less  per  montii |(UH44 

For  excess  over    1,000  up  to    2,000  units  inclusive    -OlOB 

For  excess  over    2,000  up  (o    3,000  units  inclusive .00^ 

For  excess  over    3,000  up  to    5,000  units  inclusive    JMB 

For  excess  over    5,000  up  to  10,000  units  inclusive    -HC^ 

For  excess  over  lOflOO  up  to  20,000  units  inclusive   .«W 

For  excess  over  20,000  up  to  40,000  units  inclusive    X)OSM 

For  excess  over  40,000  up  to  80,000  units  inclusive    iX)OS 

For  excess  over  80,000  J»«» 
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FUHBMANN  V8.  ThB  CaTABACT  PoWEB  &  CONDUrT  CO.'  1177 

Rates  fob  Block  Powek  Afflhii  to  24  Houx  Consuuebs. 

HAxiifUM  E.  K.  r.  COST  rex  annum. 

50  ¥1,440 

100  2,392 

20D  4,680 

300  6,480 

500  9,900 

lOOO  19,800 

5000  90,000 

Flat  KiLowATT-Homt  Raix  Apiuid  to  Intekmiitzkt  Sebt^x. 
LAEGS  installations. 

$0X)1S  per  kilowaH-hour. 

SMALL  INSTALLATIOHB. 

Slidiog  scale  from  |0.0432  to  $0.0144  per  kilowatt-hour. 

LIGHTING  RATES. 

REsnsma  LicBTiira 

Available  for  residence  consumers  only. 
Connected  lighting  load  in  kilowatts  by  inspection. 
a  demand  one-quarter  of  connected  load. 


7t  per  kilowatt-hour  for  first  60  hours  use  of  maximum  demand. 
44  per  Idlowatt-honr  for  next  120  hours  use  of  maximum  demaod. 
I}i4  per  idlowatt-honr  for  remaiader. 

GunKAL   LiGHTIKG. 

Available  for  all  lighting  except  residences. 
Connected  load  in  kilowatts  by  tnspectian. 
Maximum  demand  one-half  of  connected  load. 


74  per  kilowatt-hour  for  first  60  hours  use  ofSnaximum  demand. 
A4  per  kilowatt-hour  for  next  120  hours  use  of  maxim 
1}4#  per  Idlowatt-hour  for  remainder. 

Ordered,  (1)  That  for  any  other  claases  of  service  famished 
by  the  said  The  Cataract  Power  and  Conduit  Company  not 
incladed  in  the  above  prices  and  for  which  it  maint^na  a 
schedale,  the  rate  shall  be  that  now  charged  by  said  com* 
pany  leaa  28  per  cent  thereof,  the  foregoing,  however,  being 
the  form  of  all  schedales  of  rates  and  prices  reported  to  this 
pomminion  by  the  said  compapy.  ^  ^^^^^  Goo^jlc 
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Ordered  J  (5)  That  the  prices  and  rates  herein  fixed  shall 
be  the  maximum  price  to  be  charged  by  said  The  Cataract 
Power  and  Conduit  Company  for  electridt;  in  the  City  of 
Buffalo  for  a  period  of  two  years  from  May  1,  1913,  and 
thereafter  until  this  Conuuission  shall  upon  its  own  motion 
or  upon  the  complaint  of  any  corporation,  person  or  muni- 
cipalit7  inter^ted,  fix  a  higher  or  lower  muTimnm  price 
of  electricily^  to  be  thereafter  chafed. 

Ordered,  (6)  That  the  rates  herein  fixed  shall  apply  to  all 
bills  for  ^ectricity  sold  and  delivered  solely  after  May  1, 
1913,  but  shall  not  apply  to  bills  for  electrlci^  in  part  bM 
and  delivered  prior  to  May  1,  1913,  provided,  however,  that 
sach  bills  shall  not  include  any  electricity  sold  after  Uay  15, 
1^13. 

Ordered,  (7)  That  on  or  before  the  Zlst  day  of  April,  1913, 
the  said  The  Cataract  Power  and  Conduit  Company  notif; 
this  Commission  in  the  mannec-f^MTided  by  section  23  of 
the  Public  Bervice  Commissions  Law  whether  the  terms  of 
this  order  are  accepted  and  will  be  obeyed. 
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ADDITIONAL  SERVICE.    (See  Service.) 
ADEQUATE  SERVICE.    (See  Service.) 

ADMINISTRATION: 

construction,  during  9?S,  978,  1061 

district  and  local,  overhead  allowance  for... 492,  499,  516.526,528-529 
head  office,  overhead  allowance  for... 492,  499,  SOS,  S16,  518,  529-530 

ADVANCE  PAYMENT: 

discount  for 448,  923 

farni'linc  rates,  discrimination  when 275-276 

farni'tine  extensions,  cost  paid  by  subscriber  as 276-278 

penalty  for  failure  to  make 455-4S6 

switching  rates    277,  300 

(See  also  Discount.) 

ADVERTISINQ 1145 

subway  trains  and  stations,  in 843,  850 

ADVERTISING  LIGHTING.     (See  Rates  [Electric  Light  and  Power 
Companies:  display  lighting].) 

AERIAL  LINES: 

along  railways  and  street  railways,  side  clearances 2 

breakage  of  high  tension,  clearances  to  provide  for 2,  7 

crossing: 

high  tension  lines,  clearances 5-6 

placed  underground,  may  be 7 

other  lines,  signal  lines,  electric  light  and  power  lines,  clear- 
ances      4 

railroads  or  street  railroads: 

clearances 2 

poles  used  for,  specifications  6 

spans  for 6 

streets  or  public  highways,  clearances 4 

high  tension: 

breakage  of,  clearance  to  provide  for 2,  7 

crossings  with  other  lines  to  conform  to  certain  specifica- 

placed  underground,  at  crossing  with  high  tension  lines 7 

(See  also  Lines.) 
AGENTS: 


inter-company  business,  agreement  of  companies  to  act  as,  at 

certain  places  739-740 

member  of  rural  party  telephone  lines  selected  to  transact  busi- 
ness with  company  giving  switching  service.... 300 

AGING: 

defined    66 

(See  also  Obsolescence.) 
AGREEMENTS.     (See   Contracts.) 
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AIR  LINE  BASIS: 

division  of  tolls  on  inter-company  business 739-740 

ALHAHBRA,  CALIFORNIA: 

consolidation  of  telephone  systems,  contingent  upon  assent  of 

city  244-2M 

franchises 246 

AMORTIZATION    1100 

accounts  189,191,194 

accrued,  of  capitalization 1015,  1020-1021,  1024,  1071,  1079-10S2, 

1139-1141 
allowance  for,  should  not  be  made  after  property  bas  been  fully 

amortized 1090-1091 

bonds    853,  857,  860,  864,  869 

construction  and  equipment,  jointly  made  with  city. .842,  844,  847-850 

discount,  additional  burden   on  the  public 177 

franchises,  payments  for 877 

legal  expenses,   capitalized    878 

organization  expenses,  capitalized 878 

property  ceasing  to  have  value  upon  expiration  of  franchise 1016, 

1020,  1071-1072,  1079-1082,  1089-1091,  1093 

rules  for,  filed  with  commission 1O80 

sinking  fund  for,  of  bonds 857,  864 

value  of  property  and  par  value  of  securities,  difference  between, 

considered  as  discount 186-188,  190,  193-196 

(See  also  Depreciation.) 

ANNA,  OHIO: 

extension  of  lines,  certificate  for 468-470 

ANSWERING  TELEPHONES: 


APPEALS: 

municipal  decision  granting  rights  to  second  company,  from.  .612-618 

orders: 

requiring  physical  connection 9C0 

suspended   pending    113-117,  119,  122-124,  915 

APPORTIONMENT: 

operating  expenses: 

exchanges,  to 452,  455 

rural,  city,  and  connecting  lines,  to 944-946 

subsidiary  company,  to 985-986 

property,  among  classes  of  service  and  different  systems 197 

valuation  among  various  exchanges 748 

(See  also  Pro-Rating;   Segregation: 


APPRAISAL.    (See  Valuation  of  Property.) 
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ttet 
ARBITRATION: 

difficalties    arising    tn    joint    construction    of    subway    railroad 
with  city 84(W41,  845.847 

ARCADIA,  CALIFORNIA: 

consolidation  of  telephone   systems 244-256 

ARTICLES  OP  INCORPORATION: 

amendment  to  increase  capital  stock 8K 

(See  also  Charters.) 

ASSESSMENTS: 

stockholders'   478 

for  betterments  779,  784 

in  lieu  of  rates 927,  932,  M7 

ASSETS: 

capitalization  should  not  be  based  on 875 

disparity  between  capital  stock  and,   considered  in  estimating 
reasonable  rates 325,  331%  339^340 

ASTORIA,  NEW  YORK: 

reduction  in  toll  rates  to  certain  other  zones  in  New  York  and 
Brooldyn    90R-910 

AUDITING: 

bonds,  proceeds  from  sale  of 853,  857-958,  860.  864-865.  868 

BAD  DEBTS   985.  lOB 

allowance  for,  not  made  in  estimating  operating  expenses 335 

offset  by  discount  for  prompt  payment 336 

BATH  BEACH,  NEW  YORK: 

reduction  in  toll  rates  to  certain  other  zones  in  New  York  and 
Brooklyn , 908-910 

BAY  RIDGB,  NEW  YORK: 

reduction  in  toll  rates  to  certain  other  zones  in  New  York  and 
Brooklyn    908-910 

BAYSIDB,  NEW  YORK: 

redvction    in    toll    rates    from    Great    Neck    to    Bayside,    New 
York  104-106 

BELLS: 

adjustment  to  improve  service,  boxes  locked 27-29 

.  rates 449.  455-456,  927-928,  947,  9» 

157,  179,  283-287,  60CW0S.  663*68. 

786-796.  819-823.  866-869.  990-iaB 

approval   denied    68^683 

refunding  of  obligations  incurred  for 786-796 

induced  by  competition .1044 

public,  not  to  be  capitalized 200 
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BETTERHENTS-^oatinued : 

repU cements  considered,  id  capitalizing,  when 601,  603 

stock  assessment  for 779,  784 

•tock  issue  for 600-605,  668-671,924-925 

(See  also  Extension  of  Lines.) 

BILLS: 

computed  how,  for  electric  service 1167 

rendered  upon  amended  rate  after  rate  redaction 102-103 

sent  from  central  office 454 

BLUB  RAPIDS,  KANSAS: 

jurisdiction    over    electric    light    and    power    company    whoUjr 
within    804-805 

BOARDS  OP  TRADE: 

rate  concessions  to   232 

BOND: 

performance  of  contract  for  joint  construction  of  subway  rail- 
road with  city 840,  846 

providing    for    certain    number    of    subscribers    on    extended 

line    701-705 

refundintt  of  excess  charges: 

pending  appeals  from  orders  fixing  rates 915 

under  unauthorized  rate  increase 113,  115,  I18-I2D,  124 

supersedeas: 

as  to  fine  and  cost  in  contempt  proceedings US,  118-119 

liability  of  company  same  without 120,  122 

of  commission  order 113,   115,   118-130,  124 

(See  also  Security.) 

BONDHOLDERS: 

interest    in    public    utility    should    induce    supervision    of   serv* 

ioe  309,  314-315 

(See  also  Stockholders.) 

BONDS: 

amortization   853.  857,  860,  864,  869 

collateral,  issue  990-993,  998,  1000 

collateral  security,  use  as 628,  £40 

considered,  not,  in  valuation 633-634 

conversion,  stock  issue  for 610 

defined    ..634 

discount  779 

capitalization  not  approved 787-789,  793 

included  in  property  account  when 202-203 

paid  from  proceeds 852,  855,  857.  860.  862.  864,  873 

See  also  sale,  infra. 

distinction  between  stocks  and 633-634 

guaranteed  by  company  leasing  lines 766,  768 

interest  on,  rate  983-985 


DigiLizedbyGoOJ^lc 


PAGI 

BONDS— Continued : 
iMue: 

acquisition    of  property 682484 

approval  not  a  guaranty  of  rates  sufBcient  to  pay  any  given 

rate  of  return  62^  631-6JS 

aa  coUateral  security  SS7,  866,  990-993,  997,  999-1001 

for  not  less  than  75%  of  face  value 779-78S 

consolidation,  upon,   not  representing  investment. .155,  164-168, 
357-358,  ««M07 
construction  and  equipment  of  subway  railroad,  and  refund- 
ing obligations 836-876 

construction  contpany,  to,  for  completion  of  line 619441 

contract  for  supply  of  equipment 1094,  1098-1099,  U2Z-1126 

equal  to  face  value  of  cancelled  bonds 866 

equipment  and   betterments,  and  refunding  obligations  as- 
sumed upon  purchase  of  another  company 819-823 

extension  of  time  limit  for 668,  1O02 

extensions  and  betterments 157,  179, 

283-287,  663-668,  786-796,  866-869.  990-lOIB 

approval   denied    682-683 

financial  condition  of  utility  considered  in  authorizing.. 990-991, 

996J»7 

powers  of  commission  regarding,  questioned 606-610 

prior  to  act,  legalized 156-157,  179 

proceeds: 

capitalization  of  difference  between,  and  cost  of  exten- 
sions  and  betterments 786-796 

attitude  of  commission  toward 787,  793 

of  previous,  use  for  other  purposes  authorized.  .990,  992-994, 

997-998 

property,  upon,  title  to  which  is  disputed,  denied 556 

refunding  of  obligations 899 

.  and  for  extensions,  betterments,  etc 663-668,  866-869 

and  for  new  construction 779-785 

existing  bonds,  not  approved 873-874 

incurred  for  extensions  and  betterments 786-796 

of   consolidating   companies,   and   for   working    capital, 

etc  60(W0S 

of  constituent  companies 153-154 

reorganization,  upon   186-196 

in  excess  of  securities  of  reorganized  company 186-187, 

195-196 
value  of,  amortization  of  difference  between,  and  value 

of  property 186-188,  190,  193-196 

reports  89ft.899,  1001 

unauthorized: 

approved  pending  decision  as  to  commission's  powers. 

60^10 
injunction  to  prevent 322-323,  606-610 


1 
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1  determining  return 967,  982, 

1006,  1022,  1040-1041 

notes,  deemed  only,  when 283,  287 

redemption  price  837,  854^55,  861-862,  867,  873,  876 

sale: 

at  discount   283-287 

at  80%  of  face  value 779,  782,  784,  991,  997-1001 

at  &5%  of  face  value,  recommended    782 

at  90%  of  face  value 821-823 

at  93}4%  of  face  value 837,  852,  854-855,  8S7,  876 

at  95%  of  face  value 786,  792-793,  795 

at  97%  of  face  value 283-287,  837,  860,  862,  864 

at  par 665,  667,  867 

contract  for,  issue  conditioned  upon  prior  submission  of. 991,  1001 

expenses  of,  paid  from  proceeds 852,  855,  857,  860,  862,  864 

price  fixed  by  commission 821-823 

proceeds; 

capitalization    of    difference    between,   and   cost    of    ex- 
tensions  and    betterments 786-796 

return   to,   of  certain   expenditunes  not  included   in   cost 

of  equipment  and  construction 853,  858,  860,  865 

reports  610,  64<V641.  668,  684,  78S,  796. 

853,  858,  860,  864,  868.  898-899.  1001 

to  public  prohibited  until  completion  of  construction 628,  640 

under  certain  restrictions 244-256 

discrepancy    between,    and    valuation    of    property    issued 

against    1S6,  157,  164-168,  176,  181 

property  against  which  issued,  affected  by  granting  certificate 

to  operate  to  competing  company 314-315 

valuation  of  property  not  to  disturb 156,  175-176 

(See    also    Capital    Stock;    Capitalization;    Mortgages;    Notes; 
Securities;  Stock.) 

BOOK-HAKING: 

service  discontinued  when  used  tor,  restored  when 709-714 

BOOK  VALUE  63,  330,  331,  594,  597 

as  basis  for  return  1018-1024, 

1045-1048,  1079-1080,  1097,  1109-1111,  1124-1126,  1143-1146 

as  basis  for  valuation 748 

compared  with  reproduction  cost,  new 1034,  1045-1048.  1112-1119 

items  allowed  for,  not  appearing  on  books 1114 

BOOKS: 

construction  company  to  keep  within  state,  subject  to  inspection 

of  commission   630,  640 

double  entry,  ordered  to  be  kept 696,  698-699 

failure  to  produce   throws   responsibility   for   unfavorable   con- 
clusions of  commission  upon  company SS7-558 
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BOOKS — Continued: 

present   value    of  property    entered    upon,    as    basis    for   keep- 
ing     m.  699 

produced  in  investigation  of  rates  and  service 127 

(See  also  Accounts ;  Records.) 

BOXES: 

bell,  to  be  kept  locked , 27-29 

BOYNTON,  OKLAHOMA: 

exchange,  specific  repairs  required 471-472 

BRANCH  EXCHANGES: 

connection  with  two  competing  companies 95S 

rates,  special  53-54 

BREAKAGE.     (See  High  Tension  Lines.) 

BRIDGES: 

crossing    railways    and    street    railways,    overhead    and    side 
clearances  for    2 

BROKERAQB: 

allowance  for  in  reproduction  cost,  new 1033,  1037,  1107-1108 

BROOKLYN,  NEW  YORK: 

rednction    in    toll   rates    between    certain    zones   in    New    York 
and   906-910 

BROWNSVILLE,  OHIO: 

interchange  of  service  between  companies 298-299 

BUCKARH  CONSTRUCTION: 

clearances  for  wires  when  used 6 

BUFFALO,  NEW  YORK: 

reduction  in  electric  light  and  power  rates 1015-1178 

BUFFALO,  OKLAHOMA: 

physical  connection    912-914 

BUILDINGS: 

overhead  charges  on 77,  1037-1038 

power  lines  crossing  above,  clearances S 

reproduction    cost,    new 76-77 

and  book  value  compared 1(07-1038 

stock  issue  for  construction 893-898 

valuation   369-371,  1113-1114 

when  used  parity  for  purposes  of  company  and  partly  for 

rental   lOM,  1131-1133 

BURBANK,  CALIFORNIA: 

certificate  to  exercise  franchise 762-779 

BUSINESS.     (See  Rates.) 

RTTSINESS,  ESTABLISHING.     (See  Establbhing  Business.) 

^  DigiLizedbyGoOJ^le 


CALIFORNIA— RAILROAD  COHHISSION: 
jurisdiction: 

cotnpdljng    public    utility    to    permit    use    of    property    by 

private  person  not  within 306-308 

contract  rates,  over 966-967,  970,  988,  1003-1006 

mutual  companies    1006 

utility  intimately   associated    witii    mercantile  business   not 

within    221-223 

liberal  policy  in  fixing  rate  of  return 967,  987 

mortgages,  certified  copies  of,  filed  with 784,  794 

power  to  require  joint  use  of  poles 672,  674-675 

powers  of  county  boards  of  supervisors  conferred  upon 1002-1003 

reports  of  stock,  bond  and  note  issues 898-899 

surrender  to,  of  municipal  regulatory  powers 968 

CALL  WORDS: 

used  instead  of  numbers  for  telegraph  companies 31-38,  278-281 

CALLS.     (See  Messages.) 

CAHDEN,  NEW  JERSEY: 

rate    investigation    39-98 

CAMPAIGN  EXPENSES: 

municipal  ownership,  capitalization  not  approved 787,  789-790 

CANARSIE.  NEW  YORK: 

reduction  in  toll  rates  to  certain  other  zones  in  New  York  and 
Brooklyn    906-910 

CAPITAL  STOCK: 

acquisition  of,  of  leased  lines,  stock  issne  for..  ..823-831,  1006-1014 

additional,  sate  at  par  or  at  a  premium 325,  340-343 

certificates,   defined    634 

collateral  security,  use  as 628,  631,  640 

commissions  on.  notes  representing,  not  chargeable  to  capital...  781 

considered,  not,   in  valuation 633-634 

disparity  between  assets  and,  considered  in  estimating  reasonable 

rates   325,  330.  339-340    ■ 

distinction   between   bonds  and 633-634 

exchange  for  capital  stock: 

of  consolidating  companies 600-605 

of  leased  lines  at  a  premium,  policy  of,  questioned ^3-824, 

626,  828.  830,  1008-1014 

s  of  incorporation  amended  to 898 

ne: 

acquisition  of  property,  for 99-101 

organization  expenses,  and  betterments 668-671 

purchase  of  equipment,  and  new  construction.  .282,  877-878 

acquisition  of  stock  of  leased  lines 823-831,  1008-1014 

approval  not  a  guaranty  of  rates  sufficient  to  pay  any  given 

rate  of  return 620,  631-63S 

:onnection  with  purchase  of  plant 89* 
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CAPITAL  STOCK— Continned: 
is  soe — Continue  d : 

consolidation,  upon,  not  representing  investment 155,  164'I6S, 

357-358,  4aM07 

construction  company,  to,  for  completion  of  line 619-641 

construction    of    building,    extensions,    and    refanding    of 

obligations  893-898 

contract  for  supply  of  commodity,   franchise,  and  license, 

for  1015,  1017,  102O-1022,  1024-1030 

contract  for  supply  of  equipment,  for..  1094,  109S-I099,  112M1Z6 

conversion  of  bonds,  for 610 

corporate  purposes,  for 682-684 

depreciation  fund  and  stock  dividend,  for 714-717 

extensions  and  betterments 924-925 

and  purchase  of  equipment,  for 282 

powers   of   commission   regarding,   questioned 606-610 

purpose  to  be  approved  in  advance 824,  827-830 

refunding  of  obligations 899 

of   consolidating   companies,   and    for   working  capital, 

etc 600^05 

reorganization,  upon  186,  196 

in  excess  of  securities  of  reorganized  company 186-187, 

195-196 
value  of,  amortization  of  difference  between,  and  value 

of  property  186-188,  190,  193-196 

reports    898-899 

validation  of  unauthorized  282,  551-556 

market  value: 

as  basis  for  valuation 324,  332,  339 

considered  in  determining  return. .967,  982,  1006,  1022,  1040-1041 

par  value  changed 924-923 

preferred: 

calling  in  791 

issue,  to  pay  organization  and  promotion  expenses 543-550 

at  80%  of  par  value 543,  549,  550 

reports  ; SSO 

premium ; 

capiUlizalion  of  823-831,  1008-1014 

sale  at  325,  34(M43 

relation  to  value  of  property 1121-1126 

sale: 

at  par  100,  669-671,  «83.  716,924-925 

reports    100-101 

at  premium  325,  340^43 

price: 

approval  of,  not  to  be  considered  in  proceedings  con- 
cerning rates  or  value  of  company lOOR  1014 

based  upon  rentals  of  leased  tines 824,  826^ 

approval   of,   not   to  be  considered  in  proceedings 
concerning  rates  or  value  of  company 824,  829-831 
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CAPITAL  STOCK-^Continued: 
sale — Con  t  in  ue  d : 

proceeds  of,  by  combined  utility  and  private  business  naed 

how    551-5S6 

prohibited  until  completion  of  construction 628,  640 

reports 100-101,  SSO,  640-641,  671,  684,  716-717,  897-898,925 

rules  for   making 898-899 

required  to  dissolve  combination  in  restraint  of  trade..  ..566-593 

under   certain   restrictions 244-256 

^  (See  also  Bonds;  Capitalization;  Notes;  Securities;  Stock.) 
CAPITALIZATION : 

amortization  of 1020-1021,  1024,  1071.  1079-1062,  1139-1141 

accounts  189,  191,  194,  1080-1081 

based  on  assets,  should  not  be 875 

bond   discount,  not  approved 787-789,  793 

consoltdalion,   increase   upon,   not   represented   by    investment,    155, 
164-168,  357-358,  400-407 
contracts: 

for  supply  of  commodity 1015,  1017,  1020-1022^  1024-1030 

for  supply  of  equipment 1094,  1098-1099,  1122-1126 

corporate  slock,  purchase  required  by  franchise 877 

cost  of  raising,  overhead  allowance  for 492,  494, 

500,  507-509,  514-516,  521-525,  539 
difference  between  proceeds  from  bonds  and  cost  of  extensions 

and  betterments    786-796 

attitude  of  commission  toward 787,  793 

extensions  and  additions  purchased  from  depreciation  fund,  not 

subject  to    716 

fixed,  accounts  289 

franchise  payments  877 

franchises,  not  allowed 399 

increased  by  purchase  of  stock  of  leased  lines  at  a  premium.. 823-831 
inflated: 

dividends  upon,  rate  increase  for  payment  of.. 446.  449-450,  456 

not  a  proper  basis  for  rates 357-358,  400-407 

return  on  155,  160.  178 

investigations  by  engineers,  not  subject  to,  when 787,  789-790 

items,    certain,   not   subject  to 786-787,   789-790 

losses  ■. 874,  876 

caused  by  competition 155,  165-168 

municipal  ownership  campaign  expenses,  not  approved.  .787,  789-790 

operating  expenses  875-876 

organization   and  promotion    543-550 

payment   for   "past   use   and   occupation   of   the   streets"   by   ap- 
plicant's  parent   corporation   not   authorized 877 

personal   property    789 

premiums  on  capital  stock 823-831 

profits,  estimated  monopoly,  arising  from  consolidation 199 

replacements  841,  848,  856-857,  863,  871-873,  876 

considered  betterments,   when 601,  603 
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CAPITALIZATIOM— Continued : 

Mcurities  not  inbject  to ?87,  78!*-7S0 

sound,  approval  expressed 663,  ti6M66 

stock  premiums  823-831,  1006-1014 

subject  to  state's  power  to  regulate  rates 358,  402-403,  407 

value,  as  test  of  value  of  property IW 

working  capital,  allowance  for 203,  333-334.  3SS.  385-386.  «7, 

410,  412-414,  1022,  1031.  1064-1085,  1101.  1107.  1144 

stock  and  bond  issues  to  provide 60l>605 

(See  also  Bonds;  Financing;  Mortgages;  Securities;  Stock.) 

CASUALTY  INSURANCE: 

included  in  valuation  of  plant 491.  498,  516.975.981 

CEMETERIES: 

rate  concessions  to 232.236 

CENTRAL  OFFICES.     (See  Offices.) 

CERTIFICATES: 

public  aonvenience  and  necessity; 

denied   to   company  operating  under   contracts    restraining 

trade  and  evading  regulation 762-778 

extension   of  lines   in   territory  occupied  prior  to   creation 

of    commission    468-470 

priority  of  claim,  granted  to  mutual  company  because  of..44(M45 
priority  of  service  not  considered  when   existing  company's 

rates  are  unreasonable  and  service  inadequate.  .309-318,  541-542 
rate  reduction  to  meet  competitive  rates  following  grant  of. 

to   new    company 541-542 

See   also   Public  Convenience  and  Necessity. 
stock,  defined    634 

CHAMBERS  OP  COMMERCE; 


CHANGES.     (See  Rates.) 

CHARGES.  FIXED    452 

allowance  for .' 157.  181-182 

earnings  in  excess  of 176-177 

rentals  of  leased  lines,  elimination  of,  approved 824,  827.  1013 

CHARITABLE  INSTITUTIONS: 

defined,  for  free  service 240 

free  or  reduced  rate  service  to.. ..225.  231-233,  23S-237.  239-240.  243 

CHARITY: 

defined,    for   free    service 240 

free  and  reduced  rale  service  for 229-231.  234.  236.  238.  24a  243 

CHARTERS: 

expiration  of,   acquisition   by   government  Upon 491-541 

(See  also  Articles  of  Incorporation.) 


DigiLizedbyGoOglc 


PA<3 

CHEROKEE,    OKLAHOMA: 

service  to  farm-line  subscribers  residing  in  town 718-730,  9IS 

CHICKASHA.  OKLAHOMA: 

combination  business  and  residence  rate  denied 733-734 

discrimination  in  rates  due  to  zone  system 732-733 

CHIEF  ENGINEER: 

commission,  of,  reports  to 610-611 

225,  229,  231-234,  236-239.  241 

CLASSIFICATION: 

absence  of  reasonable,  between  large  and  small  users,  and  be- 
tween    measured     and     unmeasured     service     outside     city 

limits  39,  40,  4S,  47,  SI-S4 

favoring  exclusive  users  of  service,  discriminatory 206-220 

increase  in  subscribers  does  not  constitute  change  of 113,  117 

rates  for  electric  companies 1156-1158,  1174 

service    562 

farm-line  subscribers  719.  724-72S,  728 

standard    rates,    enforcement    of,     not     construed    as     cliange 

in    39-40.  45-47 

telephone  companies   289-290 


..950-951 


CLEARANCES: 

buckarm  construction,  for  wires  in 6 

"drops"  or  "low  voltage  service  wires" 6 

high  tension  above  low  tension  wires 676,  681 

railroads  and  street  railroads,  telegraph,  telephone  and   signal 

lines,  power  and  trolley  lines,  crossing  other  such  lines  and 

each    other. 


..225,  229,  231-233,  236,  241 


CLUBS: 

rate  concessions  t 


COLLATERAL  BONDS.     (See  Bonds.) 
COLLATERAL  SECURITY; 

bonds  issued  as 557,  866,  990-993,  997.  999-1001 

at  not  less  than  75%  of  face  value 779-785 

use  as  628,  640 

stock,  use  aa 628.  631.  640 

COLLATERAL  UNDERTAKINGS: 

operating  expenses,  apportionment   lo .971.  985-986 

xiii 
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COLLECTIONS: 

excess,  from  unauthorized  rate  increase,  reports 112-124 

made  from  central  office 454 

switching  rates 300 

toll  rates: 

by  connecting  farm-lines,  cost  paid  how 719,  726-727,  729-730 

over  lines  jointly  used 25-26 

COLLEGES: 

rate  concessions  to 232 

(See  also  Schools.) 

COMBINATION  RATES: 

business     and     residence     telephones     maintained      by     same 
party  295-297,  733-734,  745,  7SJ 

COMBINATIONS  IN  RESTRAINT  OP  TRADE: 

certificate  of  public  convenience  and  necessity  denied  to  com- 
pany operating  under  contracts  creating 762-77S 

dissolution  by  sale  of  capital  stock  of  con>petitor 566-593 

subject  to  commission  jurisdiction S79-880 

COMMERCIAL  VALUE  906,  1017,  1022.  1039-lWl 

(See  also  Value.) 

COMMISSIONS: 

agents    259 

companies  acting  as,  for  inter-company  business 739-740 

capital  stock  issued  as 8M 

routing  of  messages 728-730 

division  of  tolls  on  air  line  basis  in  Heu  of 740 

stock,  on,  notes  representing,  not  chargeable  to  capital 7S1 

telegraph  offices  in  business  houses 755 

COMMON  BATTERY  SYSTEM: 

rate  increase  after  installation 21-22 

(See  also  Grounded  Line  System;  Metallic  Circuit  System.) 

COMPETING  COMPANIES: 

branch  exchanges  connected  with  two 9S8 

instruments  of  other  exchanges  in 9S2,  956 

legality  of,   collateral  attack  upon 651,  6S3-6S5 

lines,  joint  use  of 567-S68,  572,  579-584,  S86.  588,  592-593 

physical  connection: 

facilities  furnished  upon 244-24S,  247-251 

of  toll  lines 9S296S 

with  farm-lines  719,  727,  730,912-914 

service  supplied  to.  at  regular  rates 652,  659^1 

surplus  facilities,  discrimination  in  supplying  to 651-662 

switching  service  for 912-914 

(See  also  Independent  Companies.) 

xiv 
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COMPETITION: 

additional  gas  companies,  organization  permitted  when 340-343 

caused  by  poor  service 423,  433-435 

demands  of  public  considered  with  regard  to  meeting 815-816 

,    dissolution  of  combinalion  in  restraint  of  trade  to  produce.. 567,  573, 

587-592 

improvements  in  plant   induced  by 1044 

losses  caused  by,  capitalization ,.,.155,  165-168 

permitted: 

even  when  other  companies  cannot  meet 207,  214-215 

when  existing  company's  rates  are  unreasonable  and  service 

inadequate   309-318,  541-542 

rates  235.  433-435,  655,  657,  1153 

reduction  to  eliminate 879-880 

to  meet,  after  grant  of  certificate  of  public  convenience 

and  necessity  to  new   company 541'S42 

valuable,  not,  as  showing  cost  of  service 57-58 

service  under    433-435 

sing'le  company  preferable  to 612,  617 

telegram  toll  service  not  designed  to  drive  out 691,  693 

(See  also  Dual  System  of  Telephones;  Public  Convenience  and 
Necessity.) 

COMPLAINT.     (See  Subscribers.) 

CONCESSIONS.    (See  Rates.) 

CONDUITS: 

grade  crossings  of  railways,  under 833 

paving,    reproduction    cost,    new,    of,   not  allowed    in    valuation 

of  79-80,  82.93-94,  96-98 

service   from,   higher   rates   for   electric   light 1159.   1162,   1173 

CONEY  ISLAND,  NEW  YORK: 

reduction  in  loll  rates  to  certain  other  zones  in  New  York  and 
Brooklyn    908-910 

CONFISCATION  OF  PROPERTY: 

physical    connection,    compulsory,    not    deemed. ,  .423,   432,   952,   954, 

961,  963 

rates  permitting   197,  339 

order  for,  suspended  pending  determination  whether..  .  .113-117, 

119,  122-124 
return  of  6%: 

less  than,  not  deemed 325,  339,  343 

not  deemed  1052-1053.  1058,  1093.  116S 

CONFISCATORY  RATES.    (See  Rates,) 

CONNECTING  COMPANIES.    (See  Physical  Connection.) 

CONNECTIONS.      (See  Service;   Wires.) 
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CONSOLIDATION: 

approval    60(MiOS 

applications    for,    rules    648-649 

upon    conditions    of    city    ordinance    fixing   rates 268-274 

upon  municipal  concurrence  by  ordinance  with  conditions. 244-256 

bond  issue  for  refunding  of  obligations  upon 600-60S 

capital  increase  upon,  not  represented  by  investment. -.155,  164-168, 

357-358.  40(M07 

capitalization  of  estimated  monopoly  profits  arising  from 199 

creating  combination  in  restraint  of  trade S79-880 

directories   upon,   regulations   for : . .  ■  .251-252 

dual  telephone  system,  franchise  denied  for  failure  to  consoli- 
date    246 

exchanges    244-256,  268-274 

smaller  and  larger 744,  749-750 

organization  upon,  no  allowance  for  is  reproduction  cost,  new..  156, 

172-173 

rates  affected  by  268-274,  601.  605,  879-880 

(See  also  Combinations  in  Restraint  of  Trade.) 

CONSTITUENT  COMPANIES.     (See  Sub-Licensee  Companies.) 

CONSTITUTIONALITY.    {See  Laws.) 

CONSTRUCTION: 

accidents  and  damages  during   372 

accounts    331 

administration  during    975,  978,  1061 

amortization  for,  made  jointly  with  city 842.  844,  848-850 

begun  before  franchises  are  granted,  no  claim  to  certificate  of 

public  convenience  and  necessity,  when 764-766 

bnckarm,  clearances  for  wires  when  used 6 

comparison  of,  by  the  company  with  construction  by  a  hypothet- 
ical contractor 492-494.  5O1-509,  517-521,  525-527,  531-532,  535 

cost.     See  Cost:  original;  Cost:  reproduction,  new. 

excessive,  rates  providing  revenue  on,  not  reasonable 148.  150 

expenditures  not  allowed  in  cost  of,  return  to  proceeds  from 

bond  sale  853,  858,  860,  865 

expenses  during    1019,  HBl 

expenses,  segregation  from  operating  expenses 476,  480-484 

faulty: 

causing  contact  of  high  tension  with  telephone  lines  on  poles 

jointly  used 676-681.  903-905 

inadequate  service  due  to 798-8IK 

franchises   required   for   440.442-444 

in  process: 

inclusion  in  valuation    .1021-1023,  1031.  1083-1084,  1107,  1132.  1144 

not  allowed  78.  80.  82,  89 

return  on,  not  entitled  to 78.  80,  82,  89 

insurance  during,  overhead  allowance  for 492,  500,  516.  534-535. 

1033,  1036,  1107 
xri 
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CONSTRUCTION— Continued: 

interest  durinsr   ...65-66.  74-76.  87.  170,  172.  200.  201.  333.  351.  372, 

492.  494.  500.  516.  533.  627-629.  935.  975.  994.  1032-1033, 

1037,  1045,  1047,  1061,  1107-1108 

conduit  built  in  advance  of  paving 93-94,  97-98 

in  estimate  of  projected  construction 995-996 

interest  upon  loan,  included  in  cost  of 851 

land,  lease   of,   to  be  approved   before  beginning 878 

maintenance  during,  overhead  allowance  for. ..492,  500,  516.  534-535 

bond  issue  for  779-785 

effect  on  rates  345-346,  350-351 

stock  issue  for   282,  877-878 

piecemeal,  allowance  for  in  reproduction  cost,  new 1033,  1037-1038, 

1M6-1W7.  1107-1109 

return  of  B%  compounded  during  4  year  period  of 88-89 

standards  for,  in  physical  connection 244-245,  254 

supervision  by  commission  on  behalf  of  city  for  joint,  by  city 

and  company   839-841,  845-847 

taxation  during  372.  625,  975,  981,  1033,  1037,  1107-1108 

(See  also  Engineering;   Lines;   Plant;   Reconstruction;    Repair; 
Replacements.) 

CONSTRUCTION  COMPANIES: 

books  to  be  kept  within   state   subject  to   inspection   of  com- 
mission   630-640 

stock  and  bonds  issued  to,  for  completion  of  line 619-641 

CONTEMPT: 

commission  order,  of,  fine 113-115,  117-119,  123-124 

CONTINGENCIES: 

allowance  for  ...74,  76,  157,  181-182,  201,  333.  372,  627-628.  935,  975, 
981.  1033,  1036,  1093,  1107,  1144 

in  estimate  of  projected  construction 995-996 

not  made  492,  500,  516,  533 

1%  of  revenue,   control    842,  849 

questioned   in   estimating  reproduction  cost,  new 981 

CONTINUOUS  SERVICE.    (See  Service.) 

CONTRACTORS: 

comparison  of  construction  by,  with  construction  by  the  com- 
pany    492-494,  501-509,  517-521,  525-527,  S31-S32,  535 

profits,  allowance  tor  156,  159,  168,  170,  172-173.  200,  374,  384. 

492-494,  500.  504,  516,  531-532,  1063,  1107 

not  made  446,  450 

supervision  and  administration,  overhead  allowance  for.. 493,  519,  526 
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CONTRACTS— Continued : 

capitaliiation    1015.  1017,  1020-1022,  1024-I03a 

laW.  109&-1099,  1122-1126 

changes  in  or  termination  of,  notice  to  commission 737,  73? 

commission  acting  on  behalf  of  city  in  making 837-841,  843-849, 

853.  858 

construction  of,  not  within  jurisdiction  of  commission 684-685 

copies  filed  with  commission 737-739 

original,  furnished  upon  request 737-738 

employees,  with,  restrictive    880 

exclusive ; 

lines,  for  use  of,  not  approved S67-S68,  572,  579-580,  58^S84, 

588,592-593 
physical  connection,  cannot  be  carried  out  upon  purchase  of 

toll   lines   when    23-25 

rebates    on    equipment   to    exclusive    users    of    service,   not 

deemed   discrimination    206,  207,  2H 

special  rates  to  exclusive  users  of  service,  discrimination.. 206-220 

supply  of  commodity,  for   1094,  113+-1139 

supply  of  equipment,  for  1094,  1098-1099,  1122-1126 

terminals,    joint    use    of    567-568.572.579-580.582-584.586, 

588,  S92-593 

filed  with  commission  92J 

franchises,  with  city  198 

free  or  reduced  rate  service,  for,  6led  for  approval 225,  241-244 

interchange  of  service    228,231-232,234-236,719,721 

long  term,  lower  rates  for  235 

mortgages,  included  in   859-861.  8K 

municipal,   fixing  rates,   not   modified  by   filing  schedules   with 

commission   319-322 

orders,  commission,  not  deemed  256 

physical    connection: 

claiming    exclusive    right    to    territory,    void 889-890 

exclusive,  cannot  be  carried  out  upon  purchase  of  toll  lines 

when    23-23 

existing,  to  be  carried   out.  after   connection  with  another 

company    298-2W 

upon  purchase  of  property,  exception   272 

upon  purchase  of  toll  lines,  exception   23-£ 

to  be  continued  in  force  upon  purchase  of  property 687-6H' 

private  telegraph  and  telephone  wires,  discrimination   136 

privileges,  free  or  reduced  rate  service  for 228,  232.  234 

rates,  fixing: 

certificate   of   public    convenience   and    necessity    denied    to 

company   operating  under    762-7'-^ 

for  supply  of  commodity  -•...lOlS.  1025-1030.  1O85-I0S9, 

1091-1092.  1094.  1 134-1  m 

not  modified  by  filing  schedules  with  commission 319-3E 

right  of  way.  free  service  for 225.  228,  230-232,  234-237.  239-2« 

sale  of  bonds  991,  1001 

xviii 
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special,  for  rates    234,  236.  237,  241 

stations,  relocation  not  controlled  by  796-797 

subject  to  state's  power  to  regulate  rates 3S8.  402-403,  966-967, 

970,  988,  1003-1006 
subscribers: 

cost  of  obtaining,  overhead  allowance  for.... 492,  494,  496,  500, 
505-507,  516,  539 
form: 

approval  of  244-245,  253 

filed  with  commission 737-738 

free  or  reduced  rate  service,  for,  filed  for  approval. .  .225,  241-244 

illegal    use    of    telephone,    a    violation    of 711 

penalties  not  to  be  required  as  condition  of 253 

sample  copy  filed  with  commission  737-738 

unexpired,  discrimination  in  rates  under  terms  of 127 

unreasonable 446-448 

supply  of  commodity,  for    1015.  1025-1030,  108S-1089, 

1091-1092,  1094,  1134-1139 

capitaliiation    1015,  1017,  1020-1022,  1(K4-1030    . 

subject  to  state's  power  to  regulate  rates 966-967,  970  988 

vested    rights    conferred    by,    denied    1026-1030 

supply  of  equipment,  for,  capitalization. .  .1094,  1098-1099,  1122-1126 

switching  service  for,  increasing  cost  of  operation 130,  136 

term,  long,  lower  rates   for 235 

termination  of  or  changes   in,  notice  to   commission 737,  739 

train  schedules   deemed    806,812-813,816-818 

CORPORATE  STOCK.     (See  Stock.) 
CORPORATIONS: 

classification  of  telephone  corporations 289-290 

(See  also  Public  Utilities;  also  names  of  various  kinds  of  utilities.) 
COST: 

construction,   interest  upon   loan   included  in    851 

establishing  business: 

added  to  reproduction  cost,  new,  in  fixing  rates 41-42,  65-68, 

198,  201,  355,  386-393,  407,  977-98( 

determined  how 87-91 

charged  to  operating  expenses,  considered  in  fixing  rates..  1053- 
1057,  1059,   1063-1071,  1126-1131 

fundamental    491-493,  496,  498,  499.  516 

instruments,  installation   in    railway   stations 457 

original  198,  324,  331,  339 

and  depreciated  or  net  structural  value  determined  for  sale 

of  property    99-101 

as  basis  for  rates 1045-1048,  1079-1080,  1097,  1109-1111. 

1124-1126,  1143-1146 
compared  with  reproduction  cost,  new. .1034,  1045-1048,  1112-1119 

considered  in  authorizing  bond  issue  .,. 993 

considered  in   fixing  rates 972-973,  976,  982,   1006.   1040-1041 

factor   in    fixing  rates    1017-1024.  1041-1042 


DigiLizedbyGoOglc 


COST — Continued: 

physical  connection,  making  423-424,  43(M3I,  437 

and  maintaining,  paid  how 916,  919,  953-954,  960,964-965 

of  subway  railroads,  paid  how 844-846,  857.  864 

reprodnction,    new    488 

as   basis  for  rates    155-156,168-175,198,200 

accounts,  uniform,  for  estimation. . : 155-156,  \SS 

deemed  extreme   42,  6J« 

items  included  in   156.  168-175 

not  approved   974,  1017,  1022,  1030,  1043-1045,  llOWKC 

comparison  of: 

book  value  and 1034,  1045-1048,  lUMlB 

construction   by   the    company    with    construction   by  ■ 

hypothetical  contractor,  in  estimating 492-494,  501-509. 

517-521,  525-527,  531-532.  535 

estimates  170 

considered  in  authorizing  bond  issite    993 

factor  in  determining  rates    966-967,973-5© 

land: 

compared  with   book  value    1(B7-1038 

not   accepted    for    367 

minus   depreciation: 

accepted  as  present  value.  .354-420,  446,  450-4S1,  626,  e9SW 

for  sale   to   government    491-Hl 

as  basis  for  rates   42-44,  69-73,  83-87,  332-333.  337-339. 

354-420,  446,  450451,  488,  594,  598,  695-699.  1078-lOW 

as  factor  in  determining  rates  967,  980.  982,  lOK 

plus  cost  of  establishing  business,  return  estimated  on.. .4142, 

65-68.87-91 

property,  discarded,  in  estimating  original  cost 331,  333 

See  also  Overhead  Charges. 

service    446,  45145* 

additional,  overhead  charges  not  included  in  when 143 

average,    as    basis    for    rates    205 

collection  of  tolls  by  farm-lines  719,  726-727.  729-730 

competitive  rates  not  of  value  in  showing S7-5! 

considered  in  fixing  rates   IS7.  180 

estimated   how   for   gas   companies    335-337,339,344 

extraordinarily   expensive   installation  and  service,  a  burden 

on   persons   taking   ordinary   service 559,561-563 

haul,  effect  on   204-30? 

installation  of  instruments  in  railway  stations 45T 

load  as  factor  in  determining  926,  941-942,  1150-1156 

messages,    outgoing    95J 

meters,   installation,   included   in    3W 

municipal  free  service  borne  by  entire  business   (30 

provided   at 779,  7S 

rendered  to  rural  subscribers  at   718,  723.  728-729 

segresation  of.  within  restricted  municipal  areas,  not  practi- 
cable in  rate-fixing  41.  5f4i 

switching    926,  932.  936-9*6 
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DEBTS,  BAD   985.  1W3 

allowance  for,  not  made  in  estimating  operating  expenses 335 

offset  by  discount  for  prompt  payment 336 

DEFINITIONS: 

aging,  with  reference  to  depreciation 86 

bonds    634 

charitable  institution,  as  used  in  free  service  regulations 240 

chanty,  as  used  in  connection  with  free  service  regulations 240 

depreci&tioit  338 

farm-lines    258 

going  value    386-387,  395,  1060-1062 

profits  203-205 

rate  of  return 203-204 

rural  flxchanges 730 

semi-rural  subscribers 725 

stock  certificate 654 

value   1039-lOtl 

DELEGATION  OF  LEGISLATIVE  POWERS  1005 

DEUVERY  OP  MESSAGES: 

rates   739,  741,  922,  948-949,  956 

DEPOSITS    330 

required,   not   to   be    253 

DEPRECIATION: 

abandoned  plant,  for  346,  350-351 

aging,  defined  8fi 

allowance  for  ...156,  157,  170,  173-174,  180-182.  I87-I9I,  193-196.201. 

205,  335-337,  347.  352,  355.  449-452,  474-475.  547. 

594.  598-599,  664.  *'21,  978.  980,  985,  *?7,  10%- 

1007,   IJOO,   1104,   1J29.   1139-1141 

future   338-339.  334,  346,351 

in   determining  rentals   of  connecting  lines    926,  944 

not  made  894,896 

right  to  include  in  operating  expenses  claimed 973,983 

should  be  made  compulsory  130.  138 

apportionment  to  rural,  city,  and  connecting  lines 945 

deducted  from  reproduction  cost,  new,  as  basis  for  rates 42-44. 

69-73,  83-87,  332-333,  337-339.  407-420.  446, 
450-451,  594,  695-699.  1078-1079 

to  determine  present  value    635 

for  sale  to  government  491-541 

defined  338 

depreciated  or  net  structural  value  and  original  cost  determined 

for   sale  of  property    99-101 

depredation  fund  board  842-843,  84S 

fund  for: 

established    84Z  848 

control  by  a  board  842-843.  848 
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fund  for — Continued: 

Stock  issue  for   714-717 

expenditure  for  additions  and  extensions,  reports 714-717 

subject,  not,  to  capitalization   716 

going  value  396-397 

items  not  included  in  estimate  for  86 

tand   350 

land  deducted  from  value  of  property  in  determining 86,  1090 

maintenance  fund,  unexpended  balance  to  be  used  for,  ai  de&cit 

to  be  withdrawn  from  841,  848 

methods  of  determining   1050,  1071-1073 

of  handling  923 

obsolescence  1044,  1093 

paid   out  of   income 187,  194 

rate  409,  412,  415-418 

8%: 

allowed  for  current  maintenance  and  deferred,  upon  re- 
production cost,  new  696.  698 

and  for  interest,  upon  present  value 485,  488 

5%: 

of  revenue  for  first  year  of  operation    842 

on  present  value  4S2 

4%  of  plant  value  deemed  too  large  allowance  for  gas  com- 
panies  350 

7%: 

upon  cost  of  plant  476,  483-484 

upon  reproduction  cost,  deemed  excessive  984 

6%: 

on    commercial    value    906 

on  reproduction  cost,  new   91-92 

6.5%  upon  reproduction  cost,  new   744,  752,  926,  937-938 

10%.  due  to  wear  and  tear  85-86 

3%  of  revenue  for  first  year  of  operation  848 

rentals  for  instruments  furnished  by  non-stockholder  need  not 

cover  927,  948 

replacements    paid    from   iund    for    , .  .872 

retired  properly,  sum  for,  withdrawn  from  fund  for  retirement 

of  bonds   873 

rights  of  way,  rate  83.  84 

rule  for,  no  satisfactory,  has  been  laid  down 324,  337 

straight  line  or  sinking'  fund  methods  for  determining 417-418, 

494-495,  509-S14,  538,  1073-1079 
theoretical:  ^ 

accrued,  and  accrued  by  reason  of  wear  and  tear 83-87 

or  by  inspection  407-409 

(See  also  Amortization;  Life  of  Plant;  Reproduction  Cost;  Valua- 
tion of  Property.) 
DESK  TELEPHONES: 

rates    449,  455-456,  695-696,  699 

farm-line    449 
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SUBJECT  INDEX. 


DEVBLOPHENT: 

allowance  for,  in  dctcrininiiiK  cost  of  establishing  business.. 87,  8^1 

in  Talnation   977-980 

allowance  made  for  corpMXtion  dorinc  779-780 

interest  daring  87-S>,  978 

losses  daring  98-900 

(See  also  Organization.) 

DEVIATIONS  IN  RATES.    (See  Rates:  deviation.) 

DIGHTON,  KANSAS: 

toll  rate  to  Healy  established 25-26,  689 

DIRECTORIES: 


numbers,  notice  to  connecting  company  252 

or    supplement    issued    upon    creation    of    new    exchange 
area   104-106 

time  allowance   for,  before  rate  reduction,  denied 102-106 

regulations  for,  of  consolidated  and  independent  companies .  .251-252 
telegraph  companies,  call  words  for 36,  37,278-281 

numbers  and  call  words  for 36,  37 

DIRECTORS: 

farm-lines,  payments  to   482 

meetings,  allowance   for,  in  operating  expenses    938 

DISCONTINUED  SERVICE.     (See  service.) 

DISCOUNT: 

amortization: 

an   additional    burden    on   the  public    177 

of  difference  between  value  of  securities  and  value  of  prop- 
erty, considered  as  186-188,  190,  193-196 

bad  debts  offset  by,  for  prompt  payment   336 

bonds,    on    283-287,779 

capitalization  not  approved  787-789,  793 

included  in  property  account  when 202-203 

paid  from  proceeds  of  sale .■.852,  855,  857,  860,  862,  86*,  »3 

See   also   Bonds:   sale. 

paid  out  of  income  187,  191 

payment  in  advance,  for  448,  923 

farm-lines,  discrimination  when  275-276 

prompt  payment,  for  185,  354,  361-362,  599,  1162.  1173 

public  buildings  treated  as  if  supplied  through  one  installation, 

*  a  discrimination   646.64S 

(See  also  Penalties:  payment  in  advance;  Rebates.) 

DISCRIMINATION: 

leases  tor  exclusive  use  of  lines  and  terminals  deemed 567-368, 

572,  579-580,  582-584,  586,  588,  59^S93 

physical   connection  and   interchange   of  service 125,922 

private  wire  contracts  126 
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JJlBV-KlHin  Al  lUJN  — 

rates    126-127 

classifica.tion  favoring  exclusive  users  of  service 206-220 

concessions,  not  to  be  basis  for   W,  214 

differential  in  rates  for  larger  and  smaller  localities,  lack 

of    446,454-*5S 

discount: 

for  advance  payment   275-276 

for  public  buildings  as  if  supplied  through  one  installa- 
tion     646-648 

discrepancies  due  to  subscribers'  equities  in  inveatment,  not 

deemed   17-18 

««t,  reBuk  in,  wlwfl 149,  151 

ice  companies .. ^... Mft8B4 

individual  service  at  party-line  rates    446,454 

physicians,  to,  for  business  and  residence  telephones  on  same 

two-party  line  295-297 

preferential,  to  city  for  special  privileges,  not  deemed 39-40, 

45.  50-51 

private   lines,  one-way  service  to    265-267 

private  wire  contracts  for  telegraph  service  126 

rebates    on    equipment    to    exclusive    users   of   service,   not 

deemed   discrimination    206,  207,  214 

reduced  for  switching,  when  connected  with  more  than  one 

exchange  926,  928,  931,  943,  948 

stockholders  and  no n- stockholders    476-484,913,922,927, 

932.  947 
switching  service,  connection  fees,  and  terminal  charges. -.922 

telegrams  transferred  from  one  company  to  another 290-292 

termination,  non-simultaneous,  of  all  non-standard  rates.  ..39-4(^ 

45-59,  127 
toll,  additional,  to  subscribers  of  connecting  companies,  not 

deemed    953,  963-964 

unlimited  service  at  flat  rates,  under  unexpired  contracts... 39-40, 

4S-S9,  127 

zone  system,  under   i 732-733 

service    126-127 

competing  companies,  between,  in  disposing  of  surplus  facil- 
ities     651-662 

farm-line  subscribers  residing  in  towns  718-730 

free  224,  225,  239,  242.  923 

interchange   between  companies    926,  932,  942-943 

interstate  service,  in  favor  of  806,  812-813 

metered  water  service  denied  to  new  subscribers 642-646 

one-way,  to  private  lines  265-267 

private  wire  contracts  for  telegraph  service 126 

refusal    to    give    459-464 

"Telegram",  used  as  call  word  for  certain  telegraph   com- 
pany, declared   31-38,  27S-28\ 

DISPLAY   LIGHTING.     (See   Rates    [Electric    Light  and    Power 
Companies].) 
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SUBJECT  INDEX. 


DIVIDENDS  157.  182.  89S-896 

large,  indication  of  high  rates  345,  348-349 

losses  from  unpaid,  considered  in  rate-fixing 1053,   1057-1060, 

1063-1071.   1126^1131 

payment  from  fictitious  surplus   557 

rate  increase  for  pByTTWnt  upon  inflated  capital 446,  449-450,  456 

special,  payment  before  application  for  bond  issne,  not  approved. 786- 

787,  790-792 

■tock  924-925,  1099,  112S 

distributed  in  lieu  of  surplus  earnings  expended  for  exten- 
sions, betterments,  etc 107-108,714-717 

prohibited  340-342,  347,  350,  352 

reports  of  issue  108,  716.  925 

(See  also  Return  upon   Investment.) 

DOCTORS: 

business    and    residence    telephones    oh    same    two-party    line, 

rates   295-297 

concessions    in    rates    231 

DOUBLE  EXCHANGE  SERVICE: 

farm-ltnes,  to.   abolished    744-745,749,754 

"DROPS": 

or  low  voltage  service  wires,  clearances  'for   6 

DUAL  SYSTEM  OP  TELEPHONES  440.  444 

encouraged,  should  not  be 912,  914 

franchise  denied  for  failure  to  consolidate 246 

service    declared    to    be    two-thirds    the    mitte    of    single    ex- 
change     916-918 

(See  also  Competition.) 

DUPLICATION  OP  PLANT: 

caused  by  inadequate  service 423,  432-435 

(See  also  Dual  System  of  Telephones.) 

EARNING  POWER: 

basis  for  valuation,  not 199 

considered  in  valuation 982,  1006.  1041 

not  approved 1022.  1039-1041.  1049-1053 

EARNINGS: 

estimate  of,  deduction  of  certain  items  possible  in 43.  92 

gross,  4J^%  of,  question  of  possible  reduction  of  estimated  earn- 
ings by  reason  of  payment  of ■. , .  .43.  <52,  92 

in  excess  of  fixed  charges 176-177 

(See  also  Revenues;  Surplus.) 

EASEMENTS: 

reproduction  cost,  new,  included  in 154  157,  17S,  181 

(See  also  Franchises;  Rights  of  Way.) 

BAST  SAN  DIEGO,  CALIFORNIA: 

water  rates lOOMOO? 
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EFFICIENT  SERVICE.     (See  Service.) 

ELECTIONS: 

surrender  of  municipal  regulatory  powers  to  commission 968 

ELECTRIC  LIGHT  AND  POWER  COMPANIES: 

consolidation,  approval  of 600-605 

crossing  above  railroads,   street  railroads,  streets,  public  high- 
ways,  and   other   electric   lines,   clearances 2.   4-7 

specifications,  certain,   to   conform   to 7 

discount  for  public  buildings  as  if  supplied  through  one  installa- 
tion a  discrimination 646-648 

energy  unaccounted  for 1094,  1141-1143 

free   and  reduced  rate   service  allowed   in  specified   classes   of 

cases  234-235,  239 

jurisdiction  of  commission,  not  within,  when 804-805 

rates  1161-1162.  1164,  1167.  1172-1174,  1176-1178 

active  and  non-active  lights,  classiRcation. , .  .206,  208-213,  216-220 

classification    1156-1158.  1174 

discriminatory,  favoring  exclusive  users  of  service 206-220 

display  lighting  206,  211-212,  216,  219 

excessive,  for  inadequate  service 798-800 

inadequate  to  warrant  responsibility  for  bond  issue. .779.  782-783 

increase  over  rates  fixed  by  ordinance  recommended S94-S99 

load,  factor  in  fixing 206,  209-213,  216-220 

off  peak 210,  212 

peak    209.  212 

ratio  of  demand  for  residences 210 

reduction    IS4-18S 

for  street  lighting 6S0 

when  unreasonable 1015-1178 

residence,  load  as  a  factor  in   fixing 210 

schedules,  principles  of  construction 1094,  U47-1158 

slidiwg  scale..  183-184,  1015,  1093-1094,  1156-1157.  1171.  1175-1177 

street  lighting   11S8-1163,   1173 

wholesale. ...1015,  1(B5-1030.  1085-1089,  1091-1092.  1094,  1134-1139 

second  company  denied  admission   to  territory 612-618 

service,  inadequate,  due  to  faulty  construction 798-802 

ELECTRIC  RAILWAYS.     (See  Street  Railways.) 

ELECTRICAL  INTERFERENCE: 

high  tension  lines  with  telegraph  wires 465-467 

EL  HONTE;  CALIFORNIA: 

consolidation  of  telephone  systems 244-256 

EUPLOYBES: 

contracts,  restrictive  880 

free  or  reduced  rate  service  to 225.  228-230,  234-239,  243 

government,  free  service  to,  prohibited 225.  232,  240 

rates  to   ^ 5^5 
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PAO 

EHPLOYEBS— Continoed : 

reduction  in  numbers  upon  elimination  of  competition 434-435 

wages,  standard,  considered  in  estimating  rate  reduction 2D5 

(See  also  Linemen;  Officers;  Operators.) 

ENGINEERING: 

allowance  tor 65,  74-76.  170,  172.  200.  333,  372.  398. 

493,  SOI,  504,  519,  530,  626,  628.  935.  975.  1032.  1036. 1038. 
1045.  1047.  1061,  1063.  UM-DO?.  1116 

in  estimate  of  projected  construction 995-996 

not  made    M4 

head  office,  allowance  for 492,  499,  SOS,  516,  S18,  529-532 

investigations  by.  not  subject  to  capitalization,  when... 787,  789-790 

local,  allowance  for 492,  499,  505,  516.  518-519.  526-528 

profits,  allowance  for 1 105,  1109 

(See  also  Construction.) 

ENGINEERS: 

chief,  of  commission,  reports  to... 610-611 

investigation    by,    not    chargeable    to   capital,    when 787,   7S9-790 

truthfulness  in  testifying 980-981 

(See  also  Experts.) 

EQUIPMENT: 

amortimioo  for,  provided  jointlT  with  city 842,  844,  847-850 

bond  issue  for  purchase  of,  to  do  away  with  rental ftl9-823 

changes  in.  notice  to  connecting  company  of  contemplated....  2SD 

contract  for,  capitalisation 1094.  1098-1099,  1122-1126 

difference  in,  of  connecting  companies,  effect  on  service 957 

excessive,  allowance  for,  deducted  from  valuation  of  property.,  334 
expenditures  not  allowed   in  cost   of.  return  to  proceeds  from 

bond  sale 853,  858.  860,  865 

rebates  on.  to  exclusive  users  of  service,  not  deemed  discrimina- 
tion   206-207.  214 

stock  issue  tor  purchase 282,  877-878 

substation,  maintained  by  subscribers  10-11 

subway    railroad    constructed    jointly    with    city,    bond    issue 

for  836^6 

toll,  inventory  and  appraisement  of,  filed  with  commission 742 

(See  also  Facilities;  Instruments.) 

EQUITIES  IN  INVESTMENT.     (See  Subscnbers.) 

ESBON,  KANSAS: 

sale  of  exchange  to  mutual  company 687 

ESTABLISHING  BUSINESS: 

added  to  reproduction  cost,  new,  in  fixing  rates 41,  65-68, 

198,  201,  355,  386-393,  407,  977-980 

determined  how  87-91,  201 

charged     to     operating     expenses,     considered     in     fixing 

rales  1053-1057.  1059,  1063-1071,  1126-1131 

<See  also  Organization.) 
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ESTABLISHMENT.  SEPARATE: 

charges  for,  claim  for,  not  allowed 493.  502,  52S-527,  535 

EVIDENCE: 

franchise,  copies  as 920 

EXCESS  COLLECTIONS.     (See  Collections.) 

EXCESS  MILEAGE    701-705 

territory  newly  annexed,  for,  eompnted  how 756-761 

EXCESSIVE  RATES.     (See  Rates.) 

EXCHANGE  OF  SERVICES.     (See  Interchange  of  Service.) 

EXCHANGE    RADIUS    669 

excess  mileage  beyond    701-705 

for  territory  newly  annexed,  computed  how 756-761 

farm-lines,  for  109-1 10 

farm-lines  within    256,  260-261 

rates  beyond    488,  701-705 

zone  system  of  rates  within,  not  approved   732-733 

(See  also  Free  Service  Area;  Radius  for  Service;  Territory.) 

EXCHANGES: 

branch :  -  /w 

connection  with  two  competing  companies* 958 

special  rates  for  * 53-54 

consolidation  244-256,  268-274 

of  smaller  and  larger  , 744,  749-750 

discontinued    891-893 

exempted,    in    requiring    physical    connection    for    use    of    toll 
lines   952,  961 

facilities  in,  furnished  to  connecting  company  for  toll  service.  ..244- 

245.  247-251 

farm-lines,  operated  by    719,  722,  724-730 

new,  created,  for  rate  reduction 1(M-106 

refusal  to  give  service  pending  establishment  of 459-464 

operating  expenses: 

apportioned  among  452,  455 

part  payment  by  connecting  farm-line  256-264 

physical  connection,  of  more  than  one  exchange  in  same  town 
with  toll  lines   916-919 

beyond  radius  of  exchange  488.  701-705 

same  for  various  exchanges  when   745,  752 

should  not  be  affected  by  zones   732-733 

rental  of  premises  for,  overhead  allowance  for. .  .492.  500.  516.  534-535 

repairs,    specific,   required    471-472 

rural,    defined    730 

free  interchange  of  service  between    719,  722,  724-730 

toll  rate  between  719-721.  727-730 

service,  cost  of,  segregation  of 41,  59-61 
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EXCHANGES— Continued : 

valuation  apportioned  among  748 

value  of  farm-lines  to  718,  723 

(See  also  Offices;  Stations.) 
EXCLUSIVE  CONTRACTS: 

lines  for  use  of,  not  approved 567-568,  572.  579-580.  582-584. 

586.  588,  592-593 
physical  connection,  cannot  be  carried  out  upon  purchase  of  toll 

lines  when  23-25 

rates,  special,  to  exclusive  users  of  service,  discrimination.  ..206-220 
rebates  on  equipment  to  exclusive  users  of  service,  not  deemed 

discrimination    206,  207,  214,  215 

supply  of  commodity,  for  1094.  1134-nW 

supply  of  equipment,  for  1094,  1098-1099,  1122-1126 

terminals,  joint  use  of 567-568.  572,  S79-S80.  582-584.  586, 

S88,  592-593 
EXISTING  CONTRACTS.     (See  Contracts;  physical  connection! 
EXPENSES: 

bonds,  sale  of.  paid  from  proceeds 8S2,  8SS,  857,  860,  862,  SW 

construction,  during  .'. 1019,  1(B1 

legal    87S 

in  suits  against  city  and  commission,  inclusion  of,  in  oper- 
ating expenses,  not  approved 986-987 

meetings    482 

operating  744,  747.  752 

allowance  for,  in  determining  cost\if  establishing  business.87-f9 
apportionment: 

exchanges,  to  452,  455 

rural,  city,  and  connecting  lines,  to 944-946 

subsidiary  company,  to   971,  985-986 

capitalization    87S-876 

considered  in: 

determining  cost  of  switching  service 936-939.944-946 

fixing  rates  157,  180.  410,  415-419,  451-454.  480-484. 

966,  982-988.  1006,  1041.  1093.  1118,  1131,  1144-1146 

1  expenses  segregated  from 476,  480-484 

ted  how  for  gas  companies  335-337,339.344 

e  increase  denied  because  of 8-10 

exchanges,  part  payment  hy  connecting  farm-line 256-26* 

55%   of  gross   revenue   for  electric   railways. .635,  638,   1117-111? 

free  municipal  service  included  in 650 

increased  by  switching  contract 130.  136 

insurance,    allowance    for    937-93S 

legal  expenses  in  suits  against  city  and  commission,  inclusion 

of,  not  approved    966-96** 

paid   out   of  income    187,  IW 

per   telephone    744.75! 

plant,  wire,  average  per  pole  mile    4S2 

rate  increase  to  secure 950-951 
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EXPENSES— Continued: 

operating — ^Continued; 

reduced  by  consolidation    601,  604,  879 

taxation,  franchise,  treated  as    400 

taxation  included  in  452,  482-483,  488.  697,  744.  7S2, 

937-938,  983,  988 
organization.     See  Organization   Expenses, 

preliminary    1019-1020 

rate    schedules,    installation    of    1145 

supervision  by  commission   869 

for  joint   construction   with   city  of  subway   railroad. .  .840-841, 
l^gpK&f'  846-847 

(See  also  Revenues,) 

EXPERTS: 


fees    

(See  also  Engineers.)    , 

EXPOSITIONS: 

public,  free  or  reduced  r 

EXTENSION   BELLS: 


..449,  455-456,  927-928,  947,  949 


EXTENSION  OF  LINES: 

approval  for,  lies  with  commission  not  with  existing  company 

claiming    though    not    serving   territory    889-890 

bond  issue  for  ....  157,  179.  283-287.  663-668.  786-796,  866-869,  990-1002 

approval    denied    682-683 

refunding  of  obligations  incurred  for   786-796 

certificate  for,  in  territory  occupied  prior  to  creation  of  commis- 
sion        468-470 

depreciation    fund,    from    716 

subject,    not,    to    capitalization    716 

farm-line,  cost   paid  by   subscribfr  as  advanced   rental 276-278 

operation  of  subway  railroad  extensions 843-844,  850,  857.  864 

ordinance   provision    for    272 

rural  subscribers,  for  certain  number  of 701-70S 

stock  issue  tor  282,  600-605,  893-898,  924-925 

(See  also   Betterments.) 

EXTENSION  OF  RATES.    (See  Rates.) 

EXTENSION  TELEPHONES: 

rates  260,  270-271,  449,  455-456,  488,  927-928,  947,  949 

EXTRA  LINE  TELEPHONES: 

rates  488 

FACILITIES: 

furnished  to  connecting  company  for  toll  service 244-245,  247-2S1 

surplus,  discrimination  between  competing  companies  in  supply- 
ing  651-662 

(See  also  Equipment;  Plant.) 
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FAIR  RETURN.     (See  Return  upon  InvestmsQt) 
FAIR  VALUE.     (See  Valuation  of  Property.) 

FAIRFIELD,  CALIFORNIA: 

relocation  of  railway  station    796-797 

FAIRS: 

free  or  reduced  rate  service  to 225,  238.  243 

FARM-LINES   920 

bona  fide  rural  subscribers  and  semi-rural  subscribers 718'719. 

721-725.  727 

classification  of  subscribers 719,  724-725,  728 

defined    2S8 

directors,  payments  to *82 

double  exchange  service  to,  abolished  744-745.  749.  754 

exchange  radius,  within  256,  260-261 

exchanges  operated  by  719,  722,  724-730 

extension : 

approval  for,  lies  with  commission  not  with  company  claim- 
ing  though   not   serving   territory    S89-W0 

cost  paid  by  subscriber  as  advanced  rental  275-278 

free  interchange  of  service  between  rural  exchanges 719.722. 

724-730 

free   toll    service    684-68S 

labor  furnished  by  subscribers  of  951 

limit  for  number  of  telephones  on   277 

member    selected    to    transact    business    with    company    giving 

switching  service 300 

operating    expenses,    apportionment    to    944-946 

overloaded    276-278 

physical  connection  with  clear  wires  of,  required 719.  727, 

730,  912-914 

protection,  policy  of  commission  to  afford 718,  722-723,  735-736 

radius  or  mileage  zones  for 109-110 

rates  448-449,  4SS-4S6,  724.  744-745 

beyond  exchange  radius  or  mileage  zone 109-110 

desk  telephones    449 

discount  for  advance  payment,  discrimination  when 275-276 

extension  to  subscribers  of  commercial  systems,  effect 718. 

72^723.  725 

Rrounded  line  system 7S1 

950-951 

allowed  when  non-compensatory,  on  lines  jointly  built 

and  maintained  by  subscribers 12-14 

denied  because  of  excessive  operating  expenses .8-10 

denied    for   unsatisfactory  service    130-13N 

for  continuous  service  denied  when  connecting  company 

professes   to  give    256-2W 

metallic  service,  for 30 

operating   expenses,   to   secure    476-484 
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FAGE 

FARM-LINES— Continued : 
rates — Continued : 

increase — Continued : 

to  make  uniform,  denied  because  of  subscribers'  equities 

in  investment   17-20 

metallic  circuit   system    745,751 

payment  in  advance,  cost  of  extensions  paid  by  subscribers 

as    276-278 

pony  farmers'  lines  128-129 

reduction   109-111 

residence    724,  949 

same  whether  on  lines  built  by  subscriber  or  by  company 17, 

19-20 

schedules  filed  by  '..  Ill,  478 

switching  per  message  263,  479-480,  912-914 

toll   720-721 

between  rural  exchanges  719-721,727-730 

same   as  to  local    exchange   subscribers   for   inter-com- 
pany business    739-741 

repairs    426,  472 

reports    478 

responsibility  to  connecting  company  for  tolls  from  subscribers. 71 9, 

726-727,  729-730 

rural  exchanges,  defined  730 

secretary,  salary  to  482 

semi-rural  subscribers  and  bona  fide  rural  subscribers 718-719, 

721-72S.  727 

.   to  sub.scribers  of,  residing  in  towns  718-730 

unsatisfactory,  rate  increase  denied  tor 130-138 

subscribers  considered   same   as  local    exchange   subscribers  in 
routing  inter-company  business 739-741 

switching  independent  lines  277 

valuation: 

apportionment  among  various  exchanges  748 

as  distinct  portion  of  plant 748 

value  to  a  commercial  exchange  718,  723 

(See  also  Mutual  Companies;  Switching  Service.) 

FAULTY   CONSTRUCTION.      (See    Construction.) 
FEES: 

authorizations   to  the  issue   of  bonds    543,  547 

I  experts,  to    131 


order  authorizing  bond  issue  effective  upon  paymei 

stamp    on    order    

FINANCING: 


discounts   and   commission 
(See  also  Capitalization.) 
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FIRE  ALARMS: 

syatems,  inclusion  in  valuation  of  property  not  allowed 78,81, 

82.87 

FIXED  CAPITAL  ACCOUNTS  289 

FIXED  CHARGES   4S2 

allowance  tor   157,  181-182 

earnings  in  excess  of 176-177 

rentals  ot  leased  lines,  elimination  of,  approved   824,  827,  1013 

FLAT  RATES.    (See  Rates.) 

FLOODS: 

service   interrupttonB   from    487 

FORECLOSURE.     (See  Sale  of  Property.) 

FOREST  HILLS,  NEW  YORK: 

toll  rate  to  zone  1  in  Ihe  Borough  of  Manhattan  TOO 

FORMS: 

contracts,  subscribers'    244-245.  253 

sample   copy   filed   with   commission    737-738 

pay  rolls,   prescribed   by   i 

vouchers,    prescribed   by   i 

FORT  MEYER.  VIRGINIA: 

physical  connection  and  interchange  of  service  with  government 

lines    125 

FORT  VALLEY,  GEORGIA: 

rate   increase    906-907 

4>^%  OF  GROSS  EARNINGS: 

question  of  possible  reduction  of  estimated  earnings  by  reason 
of  payment  of  43,62,92 

FRANCHISES: 
amortization: 

allowance  for,  should  not  be  made  after  property  has  been 

fully  amortized    1050-1091 

payments  under,  of   877 

property  ceasing  to  have  value  upon  expiration  of 1016. 

.1020,  1071-1072.  1079-1082,  1069-1091.  1093 

annual  payment  under  877 

revaluation    and    readjustment    tor    877 

capital  stock  issued  for  1017,  1020-1021 

capitalization  not  allowed   399 

cash   payment   for   877 

certificates  to  exercise.    See  Certificates:  public  convenience  and 
necessity. 

construction,  not  within  jurisdiction  of  commission    421 

contracts   with    cily    198 

copies  of,  as  evidence    SQO 
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FRANCHISES— Continued: 

corporate   stock,   purchase   required   by    877 

denied  for  failure  to  consolidate  dual  telephone  system 246 

expired,  orders  of  commission  not  to  he  construed  to  revive,  .579,  S84 

filed  with  commission  923 

forfeiture  for  failure  to  complete  construction  994 

free  service  requirements 228,  233,  234,  238,  239,  271 

not  a  factor  in  determining  reasonableness  of  rates  for  public 

service    650 

payment  for  "past  use  and  occupation  o(  the  streets"  by  appli- 
cant's parent  corporation,  not  to  be  capitalized  877 

rates,  regulating: 

future,  for,  conditional  on  installation  of  certain  number  of 

telephones,   void    112-115,117,122 

increase  provided  for,  in   906 

subject  to  authority  of  commission    112-llS,  117,  122, 

198.  324-329 

required  for  construction  of  lines   ..: 440,442-444 

right  to  take  over  gas  company,  reserved  by 969 

sale  of  property,  surrender  upon  268-269 

taxation,  treated  as  operating  expenses   400 

title  upon  reorganization  determined  by  commission  . . .  186,  192,  195 
valuation: 

allowed,  not,  in   324,  334,  339,  1094,  1107,  1119-1122 

at  cost   355-356,  386,  388,  39S,  398-407 

consolidation,  upon    357,  398-407 

service  given  in  return  for,  not  allowed  in 81 

(See  also  Easements;  Licenses;  Ordinances;  Rights  of  Way.) 
FREE  SERVICE: 

allowed  in  specified  classes  ot  cases 224-244 

area,  extended 908-910 

charitable  institutions,  to  22S.  231-233,  235-237,  239-240,  243 

charity  229-231,  234,  236,  238,  240,  243 

churches,  to   225,  229,  231-234,  236-239,  241 

clergymen,  to    225,  229,  231-233,  236,  241 

contract    privileges,    for    228,232,234 

contracts  for,  filed  for  approval 225,  241-244 

discrimination   224,  225,  239,  242,  923 

employees,  to   225,  228-230,  234-239,  243 

expositions,  public,  for  225,  238,  243 

fairs,    for    225,238,243 

federal  and  state  governments,  to 225,  228,  230-232,  234. 

236-238.  240,  243 

employees,  prohibited  to   225,  232,  240 

interchange   between   companies 228.  231-232.  234-236,  474-47S, 

686,  719,  721,  744-74S,  749-750,  754,  926,  930-932,  942-943 

farm-lines    718-730 

permissable  but  not  obligatory    744,750 

switching,  in  exchange  for  use  of  through  lines,  not  deemed 
equitable    930.931.  943-944,  94S 


DigiLizedbyGoOglc 


lEE  SERVICE— Continued  1 

municipal    228-229,  231,  233-234,  236-240,  243,  271 

not  a  factor  in  determining  reasonableness  of  rates  for  public 

service    650 

officers,  to    2» 

poles  space,  for,  and  other  contract  privileges   228)  232,234 

post  offices,  to,  discontinued' 927,949 

public  institutions,  to 225,  23S,  243 

railway  stations,  to,  discontinued  927,  949 

required   by  franchises    228,  233,  234,  238,  239,  271 

not  a  factor  in  determining  reasonableness  of  rates  for  public 

service    650 

right  of  way  contracts,  for 22S,  228,  230-232.  234-237,  239-241 

ichools,  to    228,  230-236,  2J8 

Statement  of  cases  in  which  furnished 229-230 

switching  259,  262-263 

for  rural  companies,  not  required 735-737 

in  exchange  for  use  of  through  lines,  not  deemed  equitable. -930- 
931,  943-944,  948 

toll    684-685 

effect  on  revenue   446-447,  453-454 

farm-lines,  to  684^ 

subscribers,  to 948 

uniform,  without  discrimination  required  in  granting  225.  240 


FUNDAMENTAL  COST.    (See  Cost.) 

ised  for,  restored  when 709-714 

GAS  COMPANIES: 

additional,  organisation  permitted  when 340-343 

certificate  of  public  convenience  and  necessity  denied  to  company 
operating  under  contracts  restraining  trade  and  evading  regu- 
lation  762-778 

discount  for  public  buildings,  as  if  supplied  through  one  instal- 
lation, a  discrimination 646-646 

free   and   reduced  rate   service  allowed  in   specified   classes   of 

cases 234-235,  239 

municipal   ownership   327,341 

payment  to  companies  providing  gas  for  gas  secured  from  other 

sources   768-770 

rates: 

contract  provisions  regarding,  in  case  of  disputed  title   to 

gas  bearing  land 763,  774-775 

fixed  by  contract  with  city  not  modified  by  filing  schedule 

with  commission    319J2; 

reduction     154-185,  324-343 

sliding   scale    183-184,968,9® 
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PAta 
GAS   COMPANIES— Continued: 

rates — Continued: 

unreasonable,  reduction   345-420,  966-990 

wholesale,  regulation   763,  776,  966-967,  970,  988 

service  for  corporate  use  supplied  by  competitor 6S2,  6S9-661 

surplus  facilities,  discrimination  between  competing  companies 
in  supplying  6S1-662 

GOING  VALUE: 

allowance  for  21,  201-202, 

355-356.  386,  966-967,  977-980,  lOlS,  1022,  1053 

not  made  324.  334,  341.  446.  450,  494,  506,  1060-1064,  1094, 

1107,   1126-1131 

10%  of  reproduction    cost    claimed 1048 

30%  of  structural  value   389,  394-397,  406 

20%  of  present  value,   estimated  as 906 

cost  method  and  comparative  plant  method  of  computing. ..  .201-202 

defined   386-387,  395,  1060-1062 

depreciation    396-397 

dividends  not  paid,  not  considered  in  estimating 1053,  1057-1060 

1063-1071,  1126-1131 

earnings,  amount  of,  not  deemed,  in  rate  cases 1053 

establishing    business,     cost    of.     not    considered    in     estimat- 
ing  1053-1057.    1059,    1063-1071,    1126-1131 

ratio  to  structural  value 389,  394-397.  406 

sale,    allowance    for,    compared    with    allowance    in     rate-fix- 
ing    1049-1053 

(See  also  Establishing  Business.) 

GOOD  WILL: 

allowance,  none  made  for 355,  398,  494,  S06 

{See  also  Going  Value.) 

GOVERNMENT: 

claim   to  title   of  gas   bearing  land,   contract   provisions   regard- 
ing rates  upon  determination  of 763,  774-77S 

lines,  physical  connection  and  interchange  of  service  with 125 

ownership,  valuation  of  property  for  sale  to  government 491-540 

rights  of  way,  rights  on,  excluded  from  valuation 497,  518 

service: 

free  or  reduced  rate   service  to  federal  and   state  govern- 
ments    225,  228,  230-232.  234,  236-238.  240.  243 

officials  or  employees,  to,  prohibited 225.  232,  240 

GKADE  CROSSINGS: 

conduits  under  833 

petition    for   elimination    of 832-834 

telephone  or  telegraph  lines  over  or  under 833-?il4 

GREAT  NECK.  NEW  YORK: 
reduction  in  toll  rates: 

lo  Bayside,  New  York , Vi^T  \^ 

to    New   York    City ,  ,  . 


.,\0'2.-\W 
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GROSS  RECEIPTS: 

SS?!i  of,  for  operating  expenses  for  electric  railways 635,638 

percentage  to  city 2S5,  271-272 

GROUNDED  LINE  SYSTEM: 

metallic  service  substituted  for  service  from,  rate  increase 30 

rates   448.  45S4K 

farm-line    7S1 

(See  also  Common  Battery  System;  Metallic  Circuit  System.) 

GUILFORD,  CONNECTICUT: 

inadequate  electric  light  service  due  to  faulty  construction. ,798-ffl2 

GUYS: 

additional  Tcquired    46S-467 

at  railroad  crossings 7 

insulation    ,' 466 

HAUL: 

charge  per  mile  decreases  with  length  of S3 

factor  in  fixing  rates   204-205 

HEAD  OFFICE.     (See  Administration;  Engineering.) 

MEALY,  KANSAS: 

toll  rate  to  Dighton  established 2S-26,  689 


,  approval  of  . 


HIGH  TENSION  LINES: 

breakage  of,  clearance  to  provide  for 2,  7 

clearance  above  low  tension  wires ,,..676,  681 

contact    with   telephone  lines    due    to    faulty    construction. .676-681. 

903-905 
crossing  above   railways,    street   railways,  streets,  public   high- 
ways, and  other  electric  lines,  clearances...! 2,  4-7 

specifications,  certain,  to  conform  to 7 

inspectioa  465,  467,  676,  680-681,  903-905 

interference  with  telegraph  wires 465-467 

HIGHWAYS: 

railways   and    street    railways,   telegraph,   telephone    and  signal 
lines,  power  atid  trolley  lines  crossing,  clearances 1-6 


HOTELS: 

rates    W8 

concessions  in   232 

HUNTER'S  POINT,  NEW  YORK; 

reduction  in  toll  rates  to  certain  other  zones  in  New  York  and 
Brooklyn    908-910 
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ioUtion  of  commission  order S80-884 

INADEQUATE.     (See  Rates;  Service.) 

INCOME: 

operating  expenses  paid  out  of 187,   194 

(See  also  Expenses;  Revenues.) 

INCORPORATION.     (See  Telephone  Companies.) 

INCREASE.     (See  Rates;  Service.) 

INCREMENT,  UNEARNED: 

plant  investment  procured  out  of  profits  regarded  as.  .345-346,  348-350 

INDEBTEDNESS: 

subscribers',  record  of  48S,  487-489 

INDEPENDENT  COMPANIES: 

directories,  regulations    for 251-252 

switching  service   for  rural 277 

(See  also  Competing  Companies.) 

INEFFICIENT  MANAGEMENT.     (See  Management.) 

INFLATED  CAPITALIZATION.     (See  Capitalization.) 

INFORMATION: 

chief  engineer  of  commission  authorised  to  call  for 610-611 

INFRINGEMENT.     (See  Patents.) 

INJUNCTIONS: 

issue  by  commission  not  authorized  to  prevent  abandonment  of 

service    707-708 

orders  fixing  rates   880-882 

INJURIES: 

personal,    from    accident    due    to    faulty    construction    on    poles 
jointly  used  676-681,  903-905 

INSPECTION: 

accounts   840,  847 

electrical  transmission  lines 465.  467,  676,  680-681,  903-905 

subway  railroad  constructed  jointly  with  city,  commission  super- 
vision on  behalf  of  city 839-841,  845-847 

INSTALLATION.     (See  Instruments.) 

INSTITUTIONS.       (See    Charitable     Institutions;     Public     Institu- 

INSTRUHENTS: 

competing  company  offices,   in 952,  956 

furnished   by: 

non-stockholders,  rental  paid  tor 927,  948-9*9 
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SUBJECT  INDEX. 


INSTRUMENTS— Continued : 

furnished  by — Continued: 

■tockliolders    '. 927,  948 

renul  paid  for 476,  481,  483-484 

subscriber  to  be  paid  for  by  company 696,  fiW 

instaHation ; 

cost  paid  by  farm-line  subscriber  when 276-278 

extraordinarily     expensive,     a     burden     on     persons     taking 

ordinary   service    SS9,  S6I-S63 

new,  notice  to  company  giving  switching  service 277 

railway  stations,  in,  cost  paid  by  railway 457 

removal: 

for  use  in  gambling,  re-installed  when 70E'-714 

to  other  locations,  charges  for 271 

rental: 

furnished  by  stockholders  476,  481,  483-484 

to  connecting  company   262 

(Se«  also  Equipment;  Substations.) 

INSULATION  465.  467,  678,  798.  800.  802 

gtiy«    466 

INSURANCE: 

allowance  for,  in  operating  expenses 937-938 

casualty,  allowance  tor,  in  valuation 491,  498.  S16,  975.  981 

construction,  during,  overhead  allowance  for 492,  500. 

S16,  534-535,  1033,  1036,  1107 
INTANGIBLE  PROPERTY: 

allowance   for,    in    valuation 594 

when  capitalization  is  sound 155,  164,  167 

includes  what  355.  356.  397,  407,  410,  412-414 

INTERCHANGE  OF  SERVICE   739-741 

agents,  companies  to  act  as,  for  each  other 739-740 

free 228,  231-232,  234-236,  474-475.  686.  719. 

721,  7+4-745,  749-750,  754.  926,  930-932.  942-W 

farm-line  subscribers,  to  718-730 

■permissable  but  not  obligatory 744,  750 

switching,  in  exchange  for  use  of  through  lines,  not  deemed 

equitable  930-931,  943-944,  948 

government  lines,  with    125 

rates  228,  231-232,  234-236,  298-299 

(See  also  Physical   Connection;   Switching  Service.) 

INTER-COMMUNITY  SERVICE.     (See  Rates.) 

INTER-COMPANY  BUSINESS.     (See  Interchange  of  Service.) 

INTEREST: 

allowance  for  475,  480,  482 

made  by  law,  relation  of  rate  of  return  to 157,  177,  179 

bonds,  on,  rate   983-985 


xl 
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INTEREST— Continued : 

charged  to  investment  874-876 

construction,  during 65-66,  74,  87,  170.  172,  200.  201,333, 

351,  372,  492,  494,  500.  516,  533,  627-629,  935, 
975,  944.  1032-1033.  1037,  1045,  1047.  1061,  1107-1108 

conduit   built    in   advance    of   paving 93-94,   97-98 

in  estimate  of  projected  const  motion 995-996 

development,  during    87-89,  978 

loan,  upon,  included  in  cost  of  construction,  excess  paid  how..   851 

notes  payable,   on    452 

paid  out  of  income  187,  194 

reduction  upon  refunding  of  obligations  by  bond  issue.. .  .663,  665 
(See  also  Return  upon  Investment.) 

INTERFERENCE.     (See  Interstate  Commerce.) 

INTERFERENCE,  ELECTRICAL: 

high  tension  lines  with  telegraph  wkes... 465-467 

INTERRUPTIONS  TO  SERVICE: 

from  storms  and  floods    487 

refunds  for    292-294 

repairs,  due  to  delay  in  making 485-487,  489 

INTERSTATE  COMMERCE: 

effect    of    dissolution    of    combination    in    restraint    of    trade 

upon   567,  576-577 

interference  of  state   commerce  with 806-818 

where  traffic  passes  through  waters  of  adjacent  state 635 

state  commission  has  no  jurisdiction  over 40,  54 

INTERSTATE  COMMERCE  COMMISSION: 

jurisdiction  of  state  commission  vs.,  where  traffic  passes  through 

waters  of  adjacent  state  835 

uniform  system  of  accounts: 

adopted   by   state   commission   with   modifications 288-290 

used  in  valuation  of  property 363,  378 

INTERSTATE  RATES.    (See  Rates.) 
INTER-ZONE  RATES: 

toll,  reduction    908-911 


INTRA-STATE  COMMERCE: 

effect    of    dissolution    of    combination  -  in    restraint    of    trade 
upon   567,  574-577.  586,  588-589,  591 

INVENTORIES: 

toll  plant  and  equipment,  filed  with  commission 742 

(See  also  Valuation  of  Property.) 

INVESTIGATIONS: 

engineers,  made  by,  not  chargeable  to  capital  when. . . -^^^i  7S9-790 


whether   monopoly    exists \'2a-*-^' 
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INVESTIGATIONS— Continued: 
rates — Continued: 

fixed  without,  not  approved 35S,  361 

separate  enquiries    for  various   utilities 359 

INVESTMENT: 

as  basis  for  return 157,  177-180,  1017-1024.  10*1-1(M2. 

1045-1048.  1079-1080,  1097,  1109-1111,    1124-1126,  1143-1146 

factor  in  determining  return 967,  982,  988,  1006 

interest  and  taxes  charged  to 874-876 

plant,  procured  from  profits 325,  330-332,  340,  343,  388-389 

regarded  as  unearned  increment 345-346,  348-350 

valuation  for,  not  comparable  with  estimate  as  basis  for  rates.. 1043 

INVESTORS: 

stocks  and  bonds  of  public  service  corporations,  in,  status-.  1094. 1122. 

1125-1136 
IRREGULAR  RATES.     (See  Rates:  deviations.) 

ISOLATED  LINES.     (See  Lines.) 

JEANERETT^  LOUISIANA: 

telegrapli  office  closed! 690-6M 


JOINT  RATES  423.  436-437,  689 

air  line  basis  for 739-740 

more  expensive  than  rates  over  single  line,  not  to  be 576-377. 

582,  592 

pro-rating    437.   475.  689 

(Se«  Rates.) 

JOINT  TELEGRAPH  OFFICES: 

service,  changes  in  method  of.  notice  required 473 

JOINT  USE.     (See  Lines;  Poles.) 

JOINT  USER  OF  TELEPHONE: 

rates    695 

JUNK  VALUE  1050,  1054.  1073,  1081-1082 

JURISDICTION: 

adequate   service  from  interstate   carrier  within   state,   requiring, 
within   commission's    806-818 


t  of  trade  subject  to  commission's 


combinati 
contracts: 

construciion  of,  lies  with  courts 6S4-6B5 

fixing  rates  subject  to  commission's.  .966-967.  970.  988.  1OO3-IO06 
dissolution  of  combinations  in  restraint  of  trade,  certain  matters 

connected  with,  within  commission's 567-568,  573,  587-592 

franchises,  construction,  not  within  commission's 421 

injunction  for  commission  order  fixing  rates 88&^ 

joint  use  of  poles,  requiring,  within  jurisdiction   of  commission, 

not  of  municipality ...672,  674-675 

xlii 
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JURISDICTION— Continued: 

laundry  companies  subject  to  commission's,  when 879-880 

mutual  companies; 

authorization  to,  make  physical  connection 708-709,  73S-737 

not  within  commission's,   exception 912,  914.   1006 

negligence,   degree  of,   and   legal   responsibility   thcreftw 677 

offices,    closing    of    central,    to   authorize    or    prevent,    lies    with 

commission    706 

physical  connection: 

power   of  comjnission   to  require,   denied 954 

rules  and  regulations  for 916,  919 

securities,    issue    of,    commission    powers    questioned 606-610 

service,  abandonment  of,  prevention  of,  lies  with  courts  not  with 

707-708 

interstate  commerce 40,  54 

state  vs.  interstate  where  traffic  passes  through  waters  of  ad- 
jacent state    835 

surplus    facilities    ordered    to   be    supplied    to   competing    com- 
panies     , 6SI-652 

use  of  utility's  property  by  private  person,  compelling,  not  with- 

utilities: 

intimately  associated  with   mercantile   business   not  within 

commission's    221-223 

wholly  within  a  municipality,  lies  with  municipality 8(M-805 

KANSAS— PUBLIC  UTILITIES  COMMISSION: 

jurisdiction,  no,  over  utility  wholly  within  a  municipality. .804-805 
LABOR: 

considered  in  valuation  of  plant 491,  498,  501,  516 

furnished  by  subscribers  ot  farm-lines 951 

overhead  allowance  for  contractor's  supervision  and  administra- 
tion estimated  on 493.  501,  S03-S04.  519,  527-528,  531 

LA  CROSSE,  WISCONSIN: 

physical  connection  of  toll  lines .952-965 

1002-1007 

LAND: 

deducted  from  value  of  property  in  determining  depreciation.  .1090 

depreciation    350 

not  included  in  estimate  for 86.  1090 

included    in    plant    value 150 

lease  of.  to  be  approved  before  beginning  construction 878 

overhead  charges  on 74-76,   1037-1038 

present   or   market    value,   accepted    in    valuation 73-76, 

82,  169-172.  332-334,  355.  363-368.  407.  1082-1O83.  1092.  1U3,  lisa 
reproduction  cost,  new:  rk-^y, 

and  book  value  compared _    _, ^       ^  ^fV3 

not  accepted  for , 
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SUBJECT  INDEX. 

rAO 
LAND — Continued : 

state,  license  for  construction  on 1017.  IIEO 

structures  not  used,  included  in  reproduction  cost,  new.  .156,  171-172 
title  to  gas  bearing,  contract  provisions  regarding  rates  tipon 

determination  of  disputed 763,  774-77S 

unearned  increment  on,  not  entitled  to  return  on 345,  350 

UKd  and  not  used,  valuation 169-172,  1113,  1141 

LAUNDRY  COMPANIES: 

rates     and     service     subject     to     jurisdiction     of     commission 

when    879-880 

LAWS: 

constitutionality: 

determined  by  courts,  not  by  commission 672,  674 

inconvenience  in  application  not  a  ground  for  denying. .952,  961 

LEASES: 

approval  of,  required  before  beginning  construction  on  land....  878 
cancellation  upon  sale  of  stock  held  by  connecting  company.. 567,  572 

copies   filed  with    commission 737-739 

exclusive; 

lines,    for  use   of,   not  approved S67-S68. 

572,  579-580.  582-584.  586,  588,  592-593 

terminals,  joint  use  of 567-568. 

572.  579-580,  582-584,  586.  588.  592-593 
land,  of,   to  be  approved  before  beginning  construction 878 

approval  of  567.  572,  577,  581-583,  585.  590,  592 

by  railway  to  telegraph  company 887-888 

joint  use  of 567-568,  572,  579-584.  586,  S88,  592-593 

rentals    as    basis    for    purchase    price    of    stock    at    pre- 
mium  824.  826-827,  1008.  1011.   1013 

elimination  of  fixed  charges  due  to,  approved.. 824,  827,  1013 
estimated   upon   valuation   subject   to   approval   of   com- 
mission     567-568,  572,  577-578,  582 

stock  issue  for  acquisition  of 823-831.  1008-1014 

long  term,  not  approved,  exception 567-568,  572,  577-578.  583 

mortgages,  included  in    859-861 

rental  estimated  upon   valuation,   made  subject  to  approval  of 

commission  567-568,  572,  577-578,  582 

subway  railroad   constructed  jointly  with   city.. 838,  841-844,  847-851 

telegraph  lines  by  railway  to  telegraph  company 887-888 

term    567-568,  572,  577-578,  583 

terminals,  joint  use  of. .567-568,  572,  579-580,  582-584,  586,  588,  592-593 
(See  also  Sale  of  Property.) 
LEGAL  EXPENSES: 


i  against  city  and   commission,  inclusion   in  operating  ex- 
nses  not  approved   986-' 


LEGISLATIVE  POWERS,  DELEGATION  OF.. 
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LEMON  CdVE,  CALIFORNIA:' 

increase  in  non-compensatory  farm-line  i 


232,  237,  238 

LICENSES: 

construction  on  state  lands 1017 

capital  stock  issue  for 1017,  1020-1021 

(See  also  Franchises.) 

LIFE  OF  PLANT: 

computed  how  49S,  509-SlS,  S36-538 

(See  also  Depreciation.) 


.  938 


LINES: 

along  railways  and  street  railways,  side  clearances 2 

breakage  of  high  tension,  clearance  to  provide  for 2.  7 

built  and  maintained  jointly  with  subscribers -. 12-14 

built  by  subscribers   265-267 

priority  of  claim  for  certificate  of  public  convenience  and 

necessity    440-445 

same  rates  as  on  lines  built  by  company 17,  19-20 

construction,  franchises  required  for 440,  442-444 

continuous  through  line,  required  by  law,  preserved  by  sale  or 

lease  rather  than  by  sale  of  stock 567-568. 

S71.  S73-S74,  577,  580,  585-592 
crossing: 

high  tension  lines,  clearances S-6 

placed  underground,  may  be 7 

other    lines,    signal    lines,    electric    light   and    power    lines, 

clearances    : 4 

railroads  or  street  railroads: 

clearances    2.   4 

poles  used  for.  specifications 6 

spans    for    6 

streets  or  public  highways,  clearances 4 

extension: 

approval  for,  lies  with  commission  not  with  existing  com- 
pany claiming  though   not  serving  territory 889-890 

bond  issue  for 157,  179,  283-287.  600-605. 

663-6&S,  786-796.  866-869.  990-1002 

approval  denied    682-683 

refunding    of   obligations    incurred    for 786-796 

certificate    for.   in    territory  occupied    prior   to   creation    of 

commission    468-470 

cost  of  farm-line,  paid  by  subscriber  as  advanced  rental- .276-27ft 

depreciation  fund,  from ^^^ 

subject,   not.   to   capitalization ^ "W^ 

xlv 
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PACt 

LINES— Continued : 

extension — Continued : 

operation  of  subway  railroad  extensions.  .843-844,  850,  857,  S64 

ordinance  provision  for    272 

rural  subscribers,  for  certain  number  of 701-705 

«tock  issue  for 282,  600-1505,  893-898,  924-925 

government,  physical  connection  with 125 

grade  crossings  of  railways,  over  or  under 833-834 

high  tension: 

breakage  of,  clearance  to  provide  for 2,  7 

clearance  above  low  tension  lines 676,  6S1 

contact  with  telephone  lines  due  to  faulty  construction.. 676-6S1. 

901-905 
crossing  above  railways,  street  railways,  streets,  public  high- 
ways, and  other  electric  lines,  clearances 2,4-7 

specifications,  certam,  to  conform  to 7 

inspection   465,  467.  676,  680-681,  9O3-90S 

interference  with  telegraph  wires 465-467 

isolated,  sale  to  residents  of  localities  served 885-886 

joint  use 567-568.  572.  579-584.  586,  588,  592-593 

contact   of  high   tension   with   telephone   lines,   due  to 

faulty  construction  676-681,  903-9C6 

regulations,  establishment  of,  recommended..  ..676,  681,  9W 

required  by  pnblic   convenience  and   necessity 672-675 

rights   of  way   defined   for 681.  9M 

jointly  built  and   maintained   by   subscribers 12-14 

lease  of: 

approval  of 567.  572.  577.  581-583.  585.  590,592 

by  railway  to  telegraph  company 887-8SS 

exclusive,  for  use  of,  not  approved 567-56B. 

572.  579-580.  582-584,  586,  588,  592-593 

as  basis  for  purchase  price  of  stock  at  premium.. 824,  826-827. 
lOOe,  1011,  1013 
elimination  of  fixed  charges  due  to,  approved.. 824,  827,  lOlJ 
«stimatcd  upon  valuation,  subject  to  approval  of  com- 
mission   567-568.  572.  577-578,582 

stock  issue  for  acquisition  of  leased  lines 823-831,  1008-101* 

local,  control  by  one  agency  better  for  business 567.  576-577, 

586,  588-589 

mortgage  affecting,  within  state 153-154 

overloaded    276-27S 

private,  one-way  service  a  discrimination 255-267 

private  wires,  a  discrimination 126 

reconstruction,  approval  of  plans W6,  857-8S 

sale  to  railway 887-8ffi 

state,  within,  approval  of  mortgage  affecting 1S3-IS4 

toll: 

facilities  furnished  to  competing 244-245,247-21 
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SUBJECT  INDEK 

PAIS 

,  LINES— Continued: 

toll — Continued: 

physical   connection    9S2-96S 

with  more  than  one  exchange  in  same  town 916-919 

purchase  of   23-25 

rental  for  use    25-26 

underground: 

electric  light  service  from,  higher  rates  for.. ..1159,  1162,  1173 
placed,  at  crossing  with  high  tension  lines 7 

(See  also   Farm-Lines;   Party-Lines;   Plant) 
LOAD: 

as  factor  in  determining  cost  of  service 926,  941-942,  llSO-1156 

as  factor  in  fixing  rates.. .  .206,  209-213,  216-220,  1149-1156,  1163,  1165 

off  peak  210,  212,  1151-1156,  1168-1170 

business,  rate  concessions  for 235 

peak   ■...209,  212,  1149-1156,  1165,  1168-1170 

LOCAL  ENGINEERING.     (See   Engineering.) 

LOCALITIES.     (See  Rates.) 

LODGE  ROOMS: 

rate  concessions  for  231-233 

LONG  DISTANCE.     (See   Rales;   toll;   Service:   toll;   Toll.) 

LOS  GATOS.  CALIFORNIA: 

stock  issue  for  construction  of  telephone  building 893-898 

LOSSES: 

capitalization    874,  876 

competition,  caused  by,  capitalization 155,  165-168 

development,  during    978-980 

discriminations,  caused  by 454 

dividends  not  paid,  considered  in  rate-fixing 1053,  1057-1060, 

1063-1071,  1126-1131 

establishing  business,   from,  considered    in   rate-fixing. ..  .1053-1057, 

1059,  1063-1071,  1126-1131 

failure  to  collect  tolls,  paid  how 719,  727 

LOW  VOLTAGE  SERVICE  WIRES.     (See  Wires.) 

MAINTENANCE: 

allowance  for  in  estimating  operating  expenses 335-336 

construction,  during,  overhead  allowance  for.. 492,  500,  516,  534-535 

includes  what  841,  848,  856-857,  863,  871-873 

reserve  fund  for  .187-191,  193-196 

substation    equipment,   of,    by   subscriber 10-11 

unexpended  balance  from  funds  for,  to  be  used  for,  or  deficit 
to  be  withdrawn   from  depreciation   funds 841,  848 

MANAGEMENT: 

inefficient   13a  137-138 
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..aofrsis 

..606-610 

..61CW11 


PACI 

HAPS: 

showing  location  of  toll  plant  and  equipment,  filed 742 

telephone  systems,  of,  filed  with  conimission 923 

(See  also  Plans.) 
MARYLAND— PUBLIC  SERVICE  COMUISSION: 
jurisdiciion  to  require  adequate  service  with  stat-e 
powers  regarding  issue  of 
reports  to  chief  engineer,. 

MATERIALS: 

allowance  for,  in  valuation 203,  333, 

491.  498,  1022,  1031,  1085,  1101.  1107.  1144 

storing,  overhead  allowance  for 492,  499, 

502-S03.  SOS,  S16,  52S-S27,  975 
MAXIMUM  RATES.     (See  Rates.) 
MEASURED  RATES.     (See  Rates.) 
MEETINGS; 

directors",  allowance  for,  in  operating  expenses 938 

expenses    482 

MEMBERS: 


t  liable  personally  by  r 
e  Consolidation.) 


n  of  subway  c 


,  for  small  and  large  t 


49.  S8 

..739,  741,  922.  948-949,  956 


..^3,  480.  912-914 


MERGER.     (See 
MESSAGES: 

night,  rates  

out-of-hour,  rates 
outgoing,  cost  .. 
rates,  switching  • 
routing: 

commissions    728-730 

division  of  tolls  on  air  line  basis  in  lieu  of 739-740 

inter-company    business,    arrangem-ents    tor 739-741 

option  as  to  route  rests  with  subscriber 244-245,  248-251 

telegrams  by  telephone,  regulations  for.  to  avoid  discrimina- 
tion among  telegraph  companies 31.  32.35-38 

switching,  rate  per  message  for 263,  480,  912-914 

telegraph : 

diverting  lo  certain  company  by  use  of  "Telegram"  as  call 

word,  a  discrimination 31-38,  278-281 

routing  of,  regulations  for,  to  avoid  discrimination  among 

telegraph  companies  31.  32,  35-38 

secrecy     691-693 

transferred    from    one  company   to  another,   discrimination 

in   rates    290-292 

MESSENGER  SERVICE: 

rates  922.  948-949.  956 

for  inter-company  business  739.  741 

xJyiii 
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PAGB 

METALLIC  CIRCUIT  SYSTEM: 

raws  448,  4SS-4S6,  474-47S,  745,  751,  928,  947-949 

substituted  for  grounded  line  service,  rale  increase 30 

(See  also  Common  Battery  System;  Grounded  Line  System.) 

METERS    11 56 

expenses   of,  paid   how 210 

installation,    allowance    for,    in    valuation 384 

overhead  charges,   allowance   for 975 

paid  for  and  installed,  by  company 149,  151-152 

when  not   207.  213,  217 

rates  for  metered  water  service 642-646 

rental   in   excess   of   contract   rate   prohibited 319-322 

separate,   for   special   use 660-661 

MIDWOOD,  NEW  YORK: 

reduction  in  toll  rates  to  certain  other  zones  in  New  York  and 
Brooklyn    908-910 

MILEAGE  BASIS  FOR  RATES: 

air  line  basis  for  division  of  tolls  on  inter-company  busi- 
ness     739-740 

excess,  beyond  exchange  radius 109-110.  701-705 

for  territory  newly  annexed,  computed  how 756-761 

MILEAGE  ZONES.     (See  Zones.) 

MINIMUM  CHARGE   151.  184.  210,  217.  220,  322.  596. 

598,  966,  968,  989-990.  1148.  1164 

covers  certain  expenses   210 

metered  water   service,   For 64^646 

violates  contract  rates  when 322 

MINIMUM   RATES.      (See  Rates.) 

MONOPOLY: 

capitalization  of  profits  arising  from 199 

certificate  of  public  convenience  and  necessity  denied  to  com- 
pany operating  under  contracts  restraining  trade  and  evad- 
ing  regulation    762-778 

combinations    creating,   subject    to    commission   jurisdiction. .879-880 
existence  not  justified  on  theory  of  advantage  to  patrons  which 

does  not  exist 423,  434 

investigation     of     rates,     service,     etc.,     to     ascertain     whether 

exists     126-127 

natural    433-435 

MORTGAGES: 

approval   of    186,    189.   191.   193.  664.  666-667.  779-785, 

836-838.  840,  852-855.  858-862.  865.  870 

contracts  included  in  859-861,  865 

copies  filed  with  commission 667,  784,  794,  863,  858,  860,  865 

leases  included  in 859-861 

lines  within  state,  aRectinB,  approval  of , ISVlS* 

xiix 
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MORTGAGES— Cot 

securing  bonds  of  par  value  not  to  exceed  7S%  o£  cost  of  ex- 
tensions and  additions  to  property 786-789,793-? 

statement  to  commission  regarding  cancellation  of  arrangements 
for    7 

(See  also  Bonds.) 


MUNICIPAL  CORPORATIONS; 

betterments  not  to  be  capitalized  by  corporations 200 

contracts  with,   fixing   rates,   not  modified   by   filing   schednles 

with  commission    319-322 

control    of    expenditures    for    subway    railroad    jointly    con- 
structed     840-841,  846^7 

decision  granting  rights  to  second  company,  appealed  from. .612-618 
discount  for  public  buildings,  as  if  supplied  through  one  installa- 
tion, a  discrimination   64fr^S« 

gross  receipts,  percentage  to  city 255,271-272 

joint  use  of  poles,  requiring,  within  jurisdiction  of  commission, 

not  of  672,  674-675 

jurisdiction  over  utilities  wholly  within 804-805 

rates: 

concessions  in  228-229,  231,  233-234,  236-240,  24! 

fixed  how  for  each 40-41,  52.  60 

preferential,  in  return  for  special  privileges,  not  discrimina- 
tion    39-40.  45,  50-51 

regulation  of  public  utilities 1003.  1005 

surrender  of  powers  to  commission 968 

segregation  of  service  costs  within,  not  practicable  in  rate-fix- 
ing   41.  5^61 

service,  free  and  reduced  rate,  to. .228-229,  231-234,  236-240.  243.  271 
not  a  factor  in  determining  reasonableness  of  rates  for  pub- 
lic  service    650 

stock,  purchase  by  company  required  by  franchise 8/7 

subway  railroads  constructed  jointly  by  company  and 836^6 

utilities  owned  by.     See  Municipal  Ownership. 
(See  also  Franchises;  Ordinances.) 
MUNICIPAL  OWNERSHIP: 

campaign   expenses,   capitalization    not   approved 787.   7.'W-W 

gas  companies    337.  J41 

right  to  take  over  gas  company,  reserved  by  franchise 9W 

right  (o  take  over  subway  railroad  reserved  by  city 838.  8H 

MUSCODA,   WISCONSIN: 

rate  increase,  with  special  reference  to  switching  rates 926-W 

MUTUAL  COMPANIES: 

commission    jurisdiction,   not  within,   exception 912.  914.  lOW* 

for  authorization  to  make  physical  connection. .  .7(B-709,  73,'-7.v 
public  utilities,  evidence   to   determine  whether 92P 
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MUTUAL  COMPANIES— Continued: 

rate  schedules  filed  by,  upon  purchase  of  exchange 687-688 

reports  filed  by  709 

tSee  also  Farm-Lines.) 

NATURAL    MONOPOLY. 433-435 

NEBRASKA— STATE   RAILWAY   COMMISSION: 

conference    rulings    27" 

power  to  prohibit  construction  of  competing  utility  unless  re- 
quired   for   public    convenience   and    necessity ..6t9 

NEGLIGENCE: 

degree  of,  and  leeal  responsibility  therefor,  a  matter  of  judicia.) 
and    not   administrative    determination    677 

NET  RATES.     (See  Rates.) 

NEW  HAMPSHIRE—PUBLIC  SERVICE  COMMISSION: 

stock  issue,  approval  of  purposes  of 824,  827-830 

NEW  JERSEY: 

rate  investigation  39-98 

NEW    JERSEY— BOARD    OF  fPUBLIC    UTILITY    COMMIS- 
SIONERS: 

no  jurisdiction  over   interstate   commerce    40,  54 

rules  governing  applications  for  approval  of  mergers 648-649 

NEW  YORK,  N.  Y.: 

bond  issue  for  construction  and  equipment  of  subway 836-876 

inter-zone   toll   rates,    investigation    911 

reduction    in     toll     rates    between    certain    zones    in     Brooklyn 
and   908-910 

NEW  YORK— PUBLIC  SERVICE  COMMISSION,  FIRST  DIS- 
TRICT: 
acting  for  City  of  New  York  in  connection  with  subway  con- 
tracts    837-841,  843-849,  853,  858 

members  not  liable  personally  by  reason  of  subway  contract 840 

■pov/tTs: 

accounts  for  particular  outlays  and  receipts,  order  for.  187,  194-195 
amortization    of   difference   between   par   value   of   securities 
and  fair  value  of  property,  not  within. ..  .186-188,  190,   193-196 

reorganization   of  corporations,  regarding 186-196 

reserve    fund    for   maintenance,    repairs,    renewals,    deprecia- 
tion, etc.,  required   187-191,  193-196 

NEW    YORK-PUBLIC    SERVICE    COMMISSION,    SECOND 
DISTRICT: 

power   to   order   surplus   facilities   to   be    supplied    to   competing 
companies   651-6S2 


uniform  system   of  accounts   prescribed   by   inters^ji^c  coTnvneicc 

- ■---,   adopted    by,    modifications _  ZSa-'Z^Q 
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SUBJECT  INDEX. 

PAta 
NEWARK,  OHIO: 

interchange  of  service  between  companies 298-299 

NEWSPAPERS: 

231-232 


NEWSTANDS: 

subway  stations,  in   843,  850 

NIGHT  SERVICE: 

and  day,  rate  increase  for 928-929.  931-932,  939.  946.  948 

rates  480,  695 

NON-COMPENSATORY.     (See  Rates:  unr«munerative.) 

NON-PAYMENT: 

penalties  for,  within  specified  time   7S4 

service  discontinued  tor: 

increased  rates,  of  440,  442 

notice    to    be    given 485-490 

rates  in  advance    4SS 

switching   rates   in   advance 277,  300 

N  ON-STOCKHOLDERS : 

discrimination  in  rates  between  stockholders  and 476-484,913. 

922,  927.  932.  947 

instruments  furnished  by,  rental  paid  for 927,  948-949 

NON-SUBSCRIBERS: 

rates    477,  480,  484 

toll  rates  charged  to  948-949 

(See  also  Subscribers.) 

NORTH   DAKOTA— RAILROAD   COMMISSION: 

jurisdiction  to  authorize  or  prevent  closing  of  central  offices 706 

NOTES: 

approval  of.  for  payment  by  bonds 784 

bonds   deemed   only,   when    283,  287 

coupon,   retirement,  bond  issue  for 663-668 

approval  not  required  for,  when  899 

reports,  rules  for  making  898-899 

payable,    interest   on 452 

promissory,  for  retiring  of  bonds  denied  when  company's  finan- 
cial condition  is  unsound 557-SS8 

representing  commissions  on  stock  not  chargeable  to  capital ...  781 

(See  also  Bonds;  Securities;  Slock.) 

NOTICES: 

connecting  company,  to: 

contemplated    changes    in    equipment    2S0 

installation   of   new   instruments    277 

numbers   changed    252 
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NOTICES— Conlinued: 

contracts,  changes  in  or  termination  of  737.  739 

joint  telegraph  offices,  changes  in  method  of  service  at 473 

service  discontinued  for  non-payment,  to  be  given 48S-4W 

NUMBER: 

call  wards  used  instead  of,  for  telegraph  companies 31-3'*,  278-281 

changes  in,  notice  to  connecting  company 252 

OBSOLESCENCE    1044,  1093 

allowance  for,  in  depreciation    407-409 

(See  also  Depreciation.) 

OBSOLETE  RATES.    (See  Rates.) 

OFF  PEAK  LOAD  210,  212,  235,  1I51-I1S6,  1168-1170 

OFFICERS: 

free    service    to    238 

government,   free  service   to,   prohibited    225,  232,  240 


OFFICES: 

discontinued    891-893 

commission's   jurisdiction    to   authorize   or   prevent 706 

ground    for,    rentals 937 

rental,  no  allowance  for  in  estimating  operating  expenses. .  .335,  337 

telegraph: 

joint,  changes  in  method  of  service  at,  notice  required 473 

located   in   business   houses,   commissions 755 

railway   stations,   in.   use   by   public 690-694 

telegram  toll  service  substituted   for 690-694 

OHIO— PUBLIC  SERVICE  COMMISSION: 

authority,  no,  to  issue  injunctions  to  prevent  abandonment  of 

service    707-706 

construction  of  franchises  not  within  jurisdiction 421 

jurisdiction,  no.  over  mutual  company  tor  authorization  to  make 
physical  connection   7(6-709 

OKEENE,  OKLAHOMA: 

physical  connection  for  toll  service    731-732 

OKLAHOMA— CORPORATION  COMMISSION: 

contracts,  copies  of,   filed  with   commission 737-739 

jurisdiction: 

combinations    in    restraint    of   trade    879 

mutual    companies    735,  737 

not    within    912,  9U 

physical    connection,    rules    and    regulations    for 916,9^9 

orders,  suspension  pending  determination  of  reasonableness   oi 

rates 113-117,  119,  122-1^^ 

policy  to  protect  rural  companies _  718,  722-721,  /■* 
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OKLAHOMA— CORPORATION  COMMISSION— Continaed: 

powers    120-121 

orders,  to  make,  same  without  bond  as  with 120^122 

rate-fixing,  denied  112-llS,  117,  122 

reports    of   excess    collections    from    unauthorized   rate  in- 
crease     112-124 

violation  of  order  fixing  rates  for  ice  880-884 

OKLAHOMA  CITY,  OKLAHOMA: 

rate  increase    112-12+ 

ONE-WAY  SERVICE.    (See  Service.) 

OPERATING: 

expenses    744,  747,  7S2 

allowance    for,    in    determining    cost    of    establishing   bosi' 

ness    e?-® 

apportionment: 

exchanges,    to    452,  455 

rural,   city,  and   connecting  lines,  to 944-946 

subsidiary  company,  to 985-!l66 

capitalization    87S-876 

considered  in: 

determining  cost  of  switching  service 936-939,944-946 

fixing  rates  157,  180,  410,  415-419,  451-454.  48(M84, 

966,  982-988,  1006,  1041,  1093,  HIS,  1131,  1144-1146 

construction  expenses  segregated  from 476.480-484 

estimated  how  for  gas  companies 335-337,  339,  344 

excessive,  rate  increase   denied  because   of 8-10 

exchanges,  part  payment  by   connecting  farm-line 256-264 

55%  of  gross  rev-enue  for  electric  railways 63S,  638 

free  municipal   service   included  in 6S0 

increased  by  switching  contract 130,  136 

insurance,  allowance  for    937-93S 

legal  expenses  in  suits  against  city  and  commission,  inclu- 
sion  of,   not   approved   986-987 

paid  out  of  income    187,  194 

per  telephone  , 744,  752 

plant,   wire,  average   per  pole   mile 482 

rate  increase,  to  secure 950-951 

reduced  by  consolidation    601,604.879 

taxation: 

franchise,  treated  as  400 

included  in  . .  .452,  482-483,  488.  697.  7+4,  752,  937-938,  983,  968 

extensions   of  subway   railroads    843-844,850,857,864 

ratio   635,  638,  1U7-1118 

revenues    747,  750,  752 

considered  in  determining  cost  of  switching  service 936,  939. 

946,  lllSi  1131 

considered   in   determining   rates    1092-1093,  1144-1146 

(See  also  Service.) 

liv 
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OPERATORS: 

additional,  to  provide  continuous  service,  rate  increase  for  farm- 
line,  denied  when  256-264 

inefficient    132 

ratio  to  trattic,  sufHcient  to  maintain  standard  of  service 253 

salaries  937 

cost  of  outgoing  messages  varies  with 958 

part  payment  by  connecting  farm-line 256-264 

(See  also  Employ-e«s.) 
ORDERS: 

acts  of  legislature  to  take  precedence  over 2,7 

appeals   from,   orders   suspended   pending.  ..113-117,  119,  122-124,915 

contracts,   not    deemed    256 

enjoined  by  district  courts   880-882 

requiring  physical   connection,  appeals  from    960 

supersedeas   of,   bond,   denied    113,  115,  118-120,   124 

suspension  pending  determination  of  reasonableness  of  rates.  ..113- 
117,  119,  122-124,  915 

vacated   779,  783-785,  859,  865-866 

violation,    pe«alty    113-115,117-119,123-124,881,883 

ORDINANCES: 

consolidation  of  telephone  systems,  approval   of 245,246,248, 

255,  268-274 
extension  of  lines  provided  for  in 272 

fixied  by,  upon  consolidation  of  exchanges 268-274 

regulating,    revision    providing    for    higher    rates    recom- 
mended     594-599 

(See  also  Franchises.) 
ORGANIZATION  EXPENSES: 

allowance  for.... 87,  89-91,  156,  168-173,  355.  372,  398,  407,  410,  412- 
414,  975,  977-978,  1033,  1036-1037,  1061,  1063,  1107-1108 

rate    200 

capitalization,  amortization  of 878 

consolidation,  upon,  no  allowance  for   156,  172-173 

fees  not  included  in  543.  547 

stock   issue   for    543-550,668-071 

(See  also  Development;  Establishing  Business;  Promotion;  Re- 
organization.) 
ORIGINAL  COST.     (See  Cost.) 
ORIGINAL  SUBSCRIBERS.    (See  Subscribers.) 

OUT-OF-HOUR   CALLS 695 

OUTGOING  MESSAGES.     (See  Messages.) 
OVERHEAD  CHARGES: 

added    to    "fundamental    cost"    of    plant    in    estimating    present 
value  of  property  for  sale  to  government 491-494.  496,  49S-509, 

declared  questions  of  fact  and  not  of  law 492,  A93.    S«) 
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OVERHEAD  CHARGES— Continued : 

administration: 

district  and  Jocal 492,  499,  516,  526,  528-529 

during  eonstruclion  975,  978,  1061 

head   office    492,  499,  505,  516,  518,  529-530 

allowance  for  159,  168-170,  172,  624,  627-629, 

975-977,  984,  1031-1038,  1045-1048,  1101,  1105.  1108 
different    in    reproduction    cost   and    capitalization    for   new 

construction    I047-104S 

18.6%  of  labor  and  material    1034-1036 

15%    of   reproduction    cost,    new 973-974,984 

percentages    65,  74-76,  200-201,  372,  492,  516 

17.6%    372 

12%    200-201,  935 

brokerage,  allowance  for  in  reproduction  coet,  new 1033,  1037, 

1107-1108 

buildings,   allowance    tor,    on    77,1(07-1038 

capital,  cost  of  raising  ...492.  494.  500,  507-509,  514-516,  521-525,  539 

■contingencies 74,  76,  157,   181-182,  201,  333,  372,  627-628. 

935.  975,  981,  1033,  1036,  1093,  1107.  1144 

in    estimate    of    projected    construction    995-996 

no   allowance   for    492,  500,  516.  533 

1%  of  revenue,  control  842,  849 

questioned   in    estimating    reproduction    cost,    new 981 

contractors ; 

profits  156.  159.  168.  170.  172-173,  200i  374,384. 

492-494,  500,  504,  516,  531-532,  1053.  1107 

no  allowance  for  446.  450 

supervision  and  administration   493,  519,  526 

cost  of  additional  service,  ncrt  included  in,  when 143 

development: 

allowance  for.  in  determining  cost  of  establishing  business-.  .87. 

89-91 

in  valuation   977-980 

engineering: 

allowance  for  65,  74-76,  170.  172,  200,  333.  372,  398,  493. 

501,  504,  519,  530,  626,  628.  935.  975,  1032,  IO36-103S. 
1045,  1047,  1061.  1063,  UO4-1109.  1116 

not    made    664 

head  office 492.  499.  505,  516.  518,  529-53.' 

in  estimate  of  projected  construction    995-996 

local   492.  499.  505,  516,  518,  526-5S 

profits,  aliowamce  for  1105.  1109 

financing: 

cost  of.  no  allowance  tor  446.4.^ 

discounts  and  commissions,  allowance  for  627-631 

include  what    372,  491-494,  499-501 


casualty    491,  498.  516.  975.  9S1 

diirins  construction  492,  500,  516,  534-535,  1033,  1036.  Hff 
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'    *jnAKUt!>£> — iL.annnuea: 

t  during  construction 65-66,  74,  87,  170,  172.  200,  201,  333, 

351,  372,  492.  494.  500,  516,  533,  627-629,  935,  975,  994, 
1032-1033,  1037,  1045,  1047,  1061,  1107-1108 

conduit   built   in   advance   ot  paving 93-94,   97-98 

in   estimate   of  projected   construction    995-996 

labor,   based  on    493.  501.  503-504,  519,  527-528.  531 

land,   on    74-76,  1037-1038 

legal    expenses,   amortization    878 

maintenance  during  construction   492,  500,  516,  534-535 

materials,   storing    492,  499,  502-503,  505,  516,  525-527,  975 

meters,  on    975 

methods   of  computing    ...492-493,501-509,517-535 

organization  expenses: 

allowance  for 156,  168-173,  355.  372,  398,  407.  410. 

412-414,  975,  977-978,  1033,  1036-1037,  1061,  1063,  1107-1108 

rate    200 

amortization  of  878 

consolidation,  upon,  no  allowance   for 1S6,  172-173 

fees  not  included  in   S43,  547 

stock  issue  to  pay  S43-5SO,  668-671 

piecemeal  construction,  allowance  for 1033,  1037-1038. 

1046-1047.  1107-1109 

promotion    1033.  1037,  1061,  1063,  1107-1108,  1128,  1145 

stock  issue  for   543-550 

rentals   for   exchanges    492,500,516,534-535 

rights  of  way; 

cost   of   obtaining    492-493.  499.  516.  518-519,  526.  530-531 

payments  for   492,  500,  534-535 

"separate  establishment"  charges,  claim  for,  not  allowed.  .493,  502. 

525-527,  535 
sub -contractor's  profits,  allowance  for,  not  included  in  valuation. .156, 

168,  170,  172-173 

subject  of  estimate  1047-1048 

subscribers'  contracts,  cost  of  obtaining 492, 

494,  496.  500.  505-507,  516,  539 
taxation : 

allowance   for,   in   valuation    170,  172 

during  construction 372,  625.  975.  981.   1033.  1037,  1107-1108 

OVERHEAD  LINES: 

along  railways  and  street  railways,  side  clearances 2 

breakage   of   high   tension,   clearance   to   provide   for 2,7 

crossing: 

high  tension  lines,  clearances    5-6 

placed   underground,   may   be   ' 

other  lines,  signal  lines,  ekelrie  light  and  power  lines,  clear- 
railroads  or  street  railroads; 

clearances _       ^  ^ ■  * 

poles  used   for,   specifications '  * 

Spans   for    ,  _    " '       , '  " 
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SUBJECT  INDEX. 

OVERHEAD  LINES—Continued: 

crossing — -Continued: 

streets  or  public  highways,  clearances  4 

high  tension: 

breakage  of,  clearance  to  provide  for  2,  7 

crossings  with  other  lines  to  conform  to  certain  specifica- 
tions         7 

placed  underground,  at  crossing  with  high  tension  lines 7 

(See  also  Lines.) 

OVERLOADED  LINES  276-278 

OVER-TIME  CHARGES    4S0 

PALO  ALTO,  CALIFORNIA: 

reduction  in  gas  rates    966-990 

PAR  VALUE.    (See  Capital  Stock.) 

PARTICULAR  PERSON  RATES   250,  253,  703 

PARTIES: 

proceedings,  to,  named  before  decision  can  be  made 917,  919 

PARTY-LINES: 

farm-lines,  limit  for  number  of  telephones  on  277 

multi-party    701-705 

rates  1 14,  260,  270,  448-449.  455-456,  751,  753-754,  906-907 

business,  different  from  individual  line  rate,  should  be 485, 

488-490 

farm-lines    109-11 1 

increase   22 

for  metallic  service    30 

individual  service  at,  a  discrimination    446,454 

multi-party    lines    701-705 

physicians,    to.    (or   business   and    residence    telephones    on 

same  two-party   line    295-297 

residence    488,  733,  906-907 

selective   and   semi-selective   ringing    114 

toll  service,  particular  and -two-number  for 250,  253,  703 

PATENTS: 

allowance  for,  not  made  in  valuation 386,  407 

contracts   for  supply  of  equipment 1122 

infringement   suits   defended    112J 

valuation  of  property,  in  199-200 

PAVEMENTS: 

estimate  of  projected  construction,  included  in 995 

valuation,  inclusion  in 200,  382-383,  385,  975-977 

not  allowed  79-80,  82.  93-94,  96-98 

PAY  ROLLS: 

form  prescribed  by   i 
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SUBJECT  INDEX. 

fAtX 

PHYSICAL  CONNECTION— Continued: 
contracts — Continued : 

-  existing,  to  be  carried  out: 

after  connection   with   another  company 298-299 

upon  purchase  of  property,  exception 23-25,  272,  687-688 

cost  of  making  423-424,  430-431,  437 

and  maintaining,  paid  how 916,  919.  953-954,  960,  964-965 

direct,  denied  when  connection  is  had  through  another  exchange.  921 

exchange,  more  than  one,  in  same  town,  with  toll  lines 916-919 

fanm-lines,  with  clear  wires  of,  required 719,  727.  730 

government  lines,  with 12S 

injuries    resulting    to    connecting    companies    from,    considered. 

9S2-953,  959-961,  964 
mutual    companies    not    within    jurisdiction    of    commission    for 

authorization  to  make 708-709,   735-737 

prerequisites  tor  compulsory 952-954,956-961.964 

rentals  of  connecting  lines 926.  944-945.  949 

iniles   and   regulations   for,   jurisdiction   lies   with   commission   to 

prescribe    916,  919 

service,  effect  upon,  considered 952-954,  956-960,  964 

standards    for    construction    in 244-245.    254 

subscribers,   number   diminished   by   physical   connection. .  ..957.   963 

subway   railroads,   between 844-846.   857.   864 

toll  revenue  increased  by 431-433 

toll  service,  for 244-245,  247-251.  731-732.  916-919,  952-965 

within   state    422-438 

(See  also   Interchange   of  Service;   Switching   Service.) 

PHYSICAL  VALUATION  OF  PROPERTY.     (See  Valuation  of 
Property.) 

PHYSICIANS: 

rates; 

business     and     residence     telephones     on     same     two-party 


PIECEMEAL  CONSTRUCTION.     {See  Construction.) 

PITTSBURGH,  PENNSYLVANIA: 

discriminatory   rates    127 

PLANS: 

approval  of  846,  857-858 

(See  also  Maps.) 

PLANT: 

abandoned    330-331,  333 

depreciation  for    346.   350-351 

duplication,   caused   by   inadequate   service 423.   432-435 

See  also   Dual   System  of  Telephones. 

improvements   induced   by   competition 1044 
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PLANT— Continued : 

investment,  procured  from  profits 325,  330-332,  340,  343,  388-389 

regarded  as  unearned  increment 345-346,  348-350 

land   included    in   valuation '..:... ISO 

life,  computed  how    495,  509-515,  536-538 

purchase  of,  reports   289 

suitability  to  use  upon  acquisition  by  government,  considered  in 

valuation    491,  495.  497,  499.  512,  515,  536-538 

toll,   inventory   and   appraisement   of,   filed   with   commission 742 

wire,  average  expenses  per  pole  mile 482 

(See  also  Betterments;  Construction;  Equiptnent;  Instruments; 
Lines;  Repairs.) 
POLES: 

crossings  of  railroads  and   street   railroads,   specifications 6,  7 

contact   of  high  tension   with  telephone  lines,  due   to  faulty 

construction    676-681,  903-90S 

regulations,  establishment  of,  recommended 676,  681,  904 

required   by  public   convenience  and   necessity 672-675 

rights  of  way  defined  for 681.  904 

space  on,  free  or  reduced  rate  service  for 228,  232,  234 

POND  CREEK,  OKLAHOMA: 

physical    connection    920 

PONY  FARMERS'  LINES: 

rates    128-129 

POOK  SERVICE.     (See  Service.) 

POST  OFFICES: 

free  service  to,  discontinued 927,  949 

rate  concessions  to  232 

POWER    COMPANIES.      (See    Electric    Light    and    Power    Com- 
panies,} 

PRAGUE,  OKLAHOMA: 

physical  connection   735-737 

PREFERENTIAL  RATES.     (See  Rates.) 

PREFERRED  STOCK.    (See  Capital  Stock) 

PRELIMINARY   EXPENSES.     (See  Expenses.) 

PREMIUMS.     (See  Capital  Stock.) 

PRESENT  VALUE: 

as  basis  in  fixing  rates 42-44,  69-73,  83-87.  332-333.  337- 

339,  354-420,  446,   450-451,   488.    594. 
598,  695-699.  1074-1079 

considered  in  authorizing  bond   issue ^^ 

entered  upon  books  as  basis  for  keeping (fi^,  ^Tq 

estimated  how   "  "  " '    .86-67 ,  iZZ-'i^ 
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PRESENT  VALUE— Continued  r 

factor  in  determining  rates 967,  980,  982,  1006.  IWl 

going'  value  at  20%  of,  added  to,  to  secure  commercial  value 906 

land,  for,  accepted  in  valuation 73-76,  82,  169-172,  332-334, 

355,  363-368.  407,  1082-1083,  1092.  1113.  1132 
operating  expenses  apportioned  to  exchanges  on  basis  of. ..452,  455 

original  cost  and,   determined   for  sale  of  property 99-101 

reproduction   cost,   new,   minus   depreciation,   accepted   aa  —  354-420, 
446,  450-451,  626,  69S-699 

basis  for  rates 42-44.  69-73,  83-87.  332-333. 

337-339,  354-420,  446,  450451.  488. 
594,  598,  695-699,  1O78-I0J9 

factor  in  fixing  rates 967,  980.982,  1(106 

for  sale  of  property   to  government 491-541 

sale,  price  for,  not  to  be  taken  as 671 

(See   also    Cost :    original ;    Reproduction    Cost,    New.) 
PRIORITY   OF   SERVICE.      (See  Public   Convenience   and   Neces- 

sity:  certificate.) 
PRIVATE  BRANCH  EXCHANGES: 

connection   with   two  competing  companies 958 

rates,   special    53-54 

PRIVATE  BUSINESS: 

combination  of  public  utility  with S51-556 

PRIVATE  LINES: 

one-way  service,  a  discrimination 265-267 

PRIVATE  WIRES: 

contracts    for,    discrimination 126 

PRIVILEGES.      (See  Service.) 
PROFESSION,  PUBLIC: 

obligation  to  perform  service  undertaken 2S6-264,  612.  617 

to  serve  small  consumer 319-322 

service  beyond,  commission  without  authority  to  order 306-308 

PROFITS: 

allowance  on  account  of  past  or  future,  excluded  from  valua- 
tion   491,  494.  497,  S06,  SI! 

capitalization  of  estimated  monopoly,  arising  from  consolidation.  IW 

conditions  upon  which  based 345,  349 

contractors': 

allnwanci;    for 156,    159,    168.    170.   IK- 
US.  200,  374.  384.  492-491.  5Cft 
504,  516,  531-532,  1063,  llff 

not  made    446.  450 

defined    3(0-205 

cngiucerinE   companies,   to IIOS-IIO" 

plant  investment  procured  from 325,  330-332,  340,  343.  3St^ 

rcKSrded   as   unearned   increment 345-346,   348-3S0 

promoters'  1033.  1037.  1061.  1063.1107-1108,112? 

stock  issue  for 543,  546,   548-SW 


DigiLizedbyGoOglc 


D,j.,.db,Googlc 


PROPERTY— Continued : 
sale  of — Continued: 

stock  taken  in  part  payment  for 668-671 

telephone  and  telegraph  lines  to  railway 887-888 

toll  lines    2J-ZS 

value,   original    cost   and   depreciated   or   net   structural,  de- 
termination  for    99-101 

title  upon  reorganization  determmed  by  commission 186,  192,  IM 

use    of    utility's,    by    private    person,    not    within    commission's 

authority  to  compel   306-308 

value  of,  affected  by  granting  certificate  to  operate  to  competine 

company   314-315 

(See  also  Valuation  of  Prt^erty.) 

PRO-RATINO: 

rates  437,  475,  689 

(See  also  Apportionment.) 

PUBLIC  BUILDINGS: 

discount  for,  as  if  supplied  through  one  installation,  a  discrimina- 
tion     64fr64S 

PUBLIC  CONVENIENCE  AND  NECESSITY: 

burden  of  demonstrating,  upon  company  seeking  privileges.  .612,  616 
certificate : 

denied   to   company    operating  under   contracts   restraining 

trade  and  evading  regulation 762-778 

extension  of  lines  in  territory  occupied  prior  to  creation  of 

commission    468470 

priority    of    claim,    granted    to    mutual    comfiany    because 

of    440445 

priority  of  service  not  considered  when  existing  company's 

rates  a.re  unreasonable  and  service  inadequate.  .309-318,  541-542 
rate  reduction  to  meet  competitive  rates  following  grant  of, 

to  new  company  541-54! 

joint  use  of  poles  required  by 672-675 

physical  connection  of  toll  lines  required  by 952-954,  959-962,  964 

power   of   commission    to  prohibit    construction    of    competing 

utility  unless  required  by 619,  621-622 

priority  of  service 62? 

alone  not  sufficient  to  exclude  second  company  from  terri- 
tory    612,  616 

relocation  of  railway  stations  required  by 797 

second    company    denied   admission    to    territory   when    not   re- 
quired by   612-618 

tenn  discussed  , 963 

PUBLIC  EXPOSITIONS: 

free  or  reduced  rate  service  for 225.  238.243 

PUBLIC  INSTITUTIONS; 

free  or  reduced  rate  service  to 225,  235,  243 
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RAILWAYS— Continued : 

third  rail  of  electric,  distance  from  rails  of  other  railways 3 

tracks,  distance  between  center  lines  of  parallel 3 

train  schedules  deemed  contracts 806,  812-813,  81M18 

(See  also  Str«et  Railways.) 

RATE  OF  DEPRECIATION.     (See  Depreciation.) 

RATE  OP  RETURN: 

average  earned  by  other  companies  in  same  community,  should 

be 967.987 

certain,  approval  of  stock  and  bond  bsues  not  a  guaranty  of 

rates  sufficient  to  pay 620.  631-635 

8%: 

compounded  during  4  year  construction  period 88-89 

considered  fair  43,  66-67.  92-93.  358,  4ia  41M18 

2%  temporary  addition,  denied 43,  66-67,  K 

deemed  liberal    966,  987-988 

for  depreciation  and,  upon  present  value 48S,  488 

upon  reproduction  cost,  new,  claimed 1100 

Syi%  upon  reproduction  cost,  new,  claimed 973,983 

5%  on  investm-ent  deemed  sufficient  for  mutual  conipany 927,946 

5.82%  upon  present  value 21 

liberal  in  fixing,  commission   should  be 967,  «7 

lower  when  based  upon  inve.stment  procured   from  profits  than 

when  procured  from  contributions  of  stockholders.. 345-346,  348-350 
permitted,    considered   by   purchaser   before  purchase   of  prop- 

Wty    3JS 

relation  to  rate  of  interest  made  by  law 157,  177,  179 

securities,  approval  of  issue  not  a  guaranty  of  rates  sufficient  to 

pay  any  sriven 620,  631-6JS 

7%: 

opon  cost  of  plant 476,  483 

upon  present  value  744,  752,  926,  945 

7.6%  upon  present  value 696,  698 

7.7%  on  fair  value  deemed  ample  rctiwn S94,  598-599 

6%: 

estimated   as 1051-1052,   1058.    1072,  1075-1076. 

1078.  1085.  1093.  1100,  1131.  1133.  116! 

interest  allowed  by  law,  relation  to !S7,  177,  179 

less  than,  not  confiscatory 325,  339,  343 

rat«s  permitting,  not  deemed  confiscatory 1052-1053. 

1058,  1093.  1165 

6)4%   to  8%  deemed  reasonable 204 

2%  tem-porary  addition,  denied 43,  66-67,  92 

unearned    increment    represented    in    plant    investment    from 

profits,  effect  of,  upon 345-346.  348-350 

variable  203,  324,  337.  345.  348,  358.  419,  967,  987 

(See  also  Return  upon  Investment.) 

RATES   474-475.  74S 

additional,  for  certain  toll  service 749 
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RATES— Continued : 

air  line  basis  for  division  of  inter-compary 73i>-740 

amount  of  user,  classification  for  large  and  small  users 39,  40, 

45,  47,  51-54 

answering  telephones   488 

application  of  standard,  invalidated  by  subscriber-s'  cquitMS  in 

investment  when   15-20 

bases  in  fbrinf: 

capitalization,  inflated,  not  proper  as 357-358,  400-407 

obligations  of  company  as 157,  180-181 

valuation  of  property.     See  Valuation  of  Property. 

boards  of  trade  232 

branch  exchanges,  special  for 53-54 

business    114.    260,   270,   448-449. 

455-456,  488,  733-734.  751.  753-754.  757. 
892,  906-907,  928,  947,  949 
and  residence: 

combination  rate  when  maintained  by  sarme  party.  .295-297. 
733-734,  745,  753 

difference  in,  reasonable 292-294 

country  party-lines    109-111 

farm-line    724 

mcrease    22 

7.6%  return,  to  secure 695-699 

when   non-compensatory    688 

metallic  circuit  system  928.  947-949 

party-lines    109-111,  906-907 

different  from  individual  line  rate,  should  be 485,  488-490 

unlimited   service  at   flat   rates   under   unexpired  contracts, 

discriminatiou    39-40,  45-59,  127 

cemeteries,    concessions    to 232,    236 

chambers  of  commerce,  concessions  to 232.  234 

changes: 

approval  of  commission  for 112-124 

specific,  to  be  shown  m  api>lication : 

for  increase    301-303 

to  discontinue  irregular  charges 303-305 

standard  rates,  enforcement  of,  not  construed  as 39-40,  45-47 

charitable   institutions,  concessions   to 22S,   231-233, 

235-237,  239-240,  243 

charity,  concessions  for 229-231,  234,  236,  238,  240,  243 

churches,  concessions  to 225,  229,  231-234,  236-239,  241 

classification: 

absence  of  reasonable,  between  larger  and  small  users,  and 
between   measured   and  unmeasured    service   outside   city 

limits  39-40,  45,  47,  51-54 

changed,  not,  by  increase  in  number  of  subscribera 113,  117 

electric  companies,  for _.  .1156-1156,  1174 

favoring   exclusive   users   of   service,   discTitt^| '  ^tOTV TfX^T^ 

standard   rates,   enforcement   of,    not    coii-.      _A    **   c^iange 
in  ^*T0«*     _ .  .19^,  WAT 
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RATBS— Continued : 

clergymen,  concessiona  to 225,  229.  231-233,  236.  241 

clubs,  concessions  to 231-232,  236 

collections: 

made  from  central  office 454 

switching,  for   300 

toll,  by  connecting  farm-lines,  cost  paid  how 719,  726-727, 

72^730 

over  line  jointly  used  25-26 

colleges,  concessions  to 232 

combination,  for  business  and  residence,  telephones  maintained 

by  same  party 295-297,  733-734,  745,  753 

comparison  of  localities 642-646 

con^e ting  companies,  service  to 6S2,  65W61 

compeiilive  235,  433-435,  655,  657,  1153 

roduction  to  eliminate 879-880 

reduction  to  meet,  after  grant  of  certificate  of  puMic  con- 
venience and  necessity  to  new  company 541-542 

valuable,  not,  as  showing  cost  of  service 57-58 

concessions: 

not  to  be  basis  for  discrimination 2<P,  214 

specified  classes  of  cases 224-244 

confiscatory 197.  339 

deemed,  not: 

when  permitting  return  of  6% 1052-1053,  1058,  1093,  1165 

when  return  is  less  than  6% 325,  339,  343 

determination  whether,  order  suspended  pending 113-117, 

U9,  122-124 

consolidation,  affected  by 268-274.  601,  605,  879^80 

contracts  fixing: 

certificate   of  public   convenience  and   necessity   denied    to 

company  operating  under 762-778 

for   supply   of    commodity 1015,  1025-1030,  10&S-1089, 

1091-1092,  1094,  1134-1139 

not  modified  by  filing  schedules  with  commission 319-322 

special    234,  236,  237,  241 

cutting,   to   eliminate  competition    879-89Q 

day  and  night  service,  increase  for 928-929,  931-932,  939,  946,  948 

desk    telephones    449,455-456,695-696,699 

deviations: 

from  schedule,  allowed  in  specified  classes  of  cases 224-244 

specific,  to  be  shown  in  application: 

for   discontinuance    303-305 

for  increase    301-303 

differential  in,  for  larger  and  smaller  localities,  lack  of,  a  dis- 
crimination     446i  454-455 

discount: 

payment  in  advance,  for 44S,  923 

farm-lines,    discrimination    when    275-276 

prompt   payment,   for    185,  354,  361-362,  599,  116^  1173 

public  buildings  treated  as  if  supplied  through  one  installa- 
tion, a  discrimination    646-648 

Uviii 
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RATES— Con  tinned ; 

exchange— Con  tin  ued : 

same  for  various  exchanges  when  745,752 

zones  should  not  affect  7i2-7a 

existing,  to  continue  in  force  upon  sale  of  property 687-4ffi 

expositions,  public,  concessions  for 2A  238,243 

extension  beUs   449,  455-456.  927-928,  947,  9*9 

extension  telephones 260,  270-271,  449,  4S5-4S6,  488,  927-B8, 

947,949 

extension  to  territory  newly  annexed  to  city 756-761 

extra  line  telephones  ....48B 

factors   in    fixing    204405 

hairi    204-205 

toad    206,  209-213,  216-220 

fairs,  concessions  for  22S.  238,  24J 

farm-line   44S-449,  4SS-tS6,  724.744-745 

beyond   exchange  radius   or  mileage  zone    109-110 

desk  telephones    449 

discount  for  advance  payment,  discrimination  when 275-276 

extenaion  to  subscribers  of  commercial  systems,  e£Eect 718, 

722-723,725 

grounded   line    system    751 

increase  95fr95l 

allowed  when  non-compensatory,  on  lines  jointly  built 

and  maintained  by  subscribers  12-14 

denied  because   of  excessive  operating  expenses 8-10 

denied   for  unsatisfactory  service   130-138 

■for  continuous  service  denied  when  connecting  company 

professes  to  give  256-264 

metalJic  service,  for    30 

operating  expenses,  to  secure 476484 

to  make  uniform,  denied  because  of  subscribers'  equities 

in  investment  17-20 

metallic  circuit  system  745,  751 

payn>ent  in  advance,  cost  of  extensions  paid  by  subscriber 

as 276-278 

pony  farmers'  lines  128-129 

reduction  1(I9-1H 

residence  949 

same  whether  on  lines  built  by  subscriber  or  by  company 1', 

■      19-2C 

stdiedules  filed  by  478 

toll  720-721 

between  rural  exchanges    719-721,728-730 

same  as  to  local  exchange  subscribers  for  inter-company 

business   739-741 

federal  government,  concessions  to  ....225,  228,  230-232,  234.  236-238. 

2«l,  243 
filed  with  commission.     See  schedules,  infra. 
fixed  by  franchise.     See  franchise,  fixed  by,  infra. 
fixed  by  ordinance.     See  ordinance,  fixed  by,  infra. 
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FAGS 

RATES — Continued : 

flat: 

and  measured  outside  city  'Ihnits,  classification  not  reason- 
able   40,45,47,  Sl-54 

available,  not,  aft«r  relinqnisliing  local  service  to  connect-        _ 

ing  company  707-708 

difference  in  business  and  residence  rates,  reasonable. . .  .292-294 

discrimination,  result  in,  when  149,  151 

extension  to  territory  newly  annexed  to  city 756-761 

inter-comnmnity  service,  for 52-54 

or  measured,  charged  at  con>pany's  option 206-208,  213,  213 

unlimited  service  under  unexpifed  contracts,  discrimination..  127 

franchise,   fixed   by: 

future,  for,  conditional  on  installation  of  certain  nnmber  of 

telephones,  void  112-115,  117,  122 

providing  for  increase  in    906 

reduction  324-345 

subject  to  authority  of  commission 112-llS,  117,  122,  198, 

324-329 

government,  federal,  and  state,  concessions  to 225,  228,  230-232, 

234,  236-238,  240,  243 

grounded  line  replaced  by  metallic  service,  increase 30 

grounded  line  system  446,  455-456 

farm-lines  751 

haul: 

as  a  factor  in  fixing  204-20S 

decrease  in  charge  per  mile  with  length  of 53 

hospitals,  concessions  to  232,  240 

hotels  488 

concessions  to  232 

inadequate: 

for  efficient  service,  increase  recommended 594-599 

to  warrant  responsibility  for  bond  issue 779,  782-783 

increase    1002-1007 

after  reduction,  to  be  approved 803 

allowed  when  non-compensatory 12-14,  688 

burden  of  proof  on  connpany  to  justify 642,  644 

business,  allowed  when  non-compensatory 688 

conditional  on  installation  of  certain  number  of  telephones.  .112- 
115,  117.  122 

franchise  providing  for,  void  112-115,117,  122 

consolidation,   upon    879-880 

continuous  service,  to  provide,  dented  to  farm-line  when  con- 
necting company  professes  to  give  service  256-264 

denied  because  of  excessive  operating  expenses '. 8-10 

denied  for  unsatisfactory  service 130-138 

effective   upon   installation   of  accounting  system   prescribed 

by  commission  745,  753-754 

elimination  of  variations  in  rates,  for  221-223,  891-893 

farm-lines    9S0-9S1 
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RATES — Continuedi 
in  crease — C  ontinned : 

farm  -I  in  e  s — Continue  d : 

allowed  when  non-compensatory,  on  lines  jointly  built 

and  maintained  by  subscribers 12-14 

following  dissolution  of  combination  in  restraint  of  trade, 

forbidden 576-577,  582.  592 

franchise  providing  tor   906 

installation  of  common  battery  system,  upon 21-22 

interest  upon  bonds  and  dividends  upon  inflated  capital,  for 

payment  of 446.  449-450,  456 

metallic   service,    for    •. 30 

niRht  and  day  service,  for 928-929,  931-932,  939,  946,-  948 

non-payment,  service  discontinued  for  440,  442 

operating  expenses: 

allowance  for  depreciation,  eta,  to  secure 446-456, 

474-484,  744-754 

to  secure  950-951 

return,  larger,  to  secure  10-12.  906-907,  926-949 

service,  for  more  comprehensive,  denied  when  8-10 

7.6%  return,  to  secure 695-699 

specific  changes  in  schedule  to  be  shown  in  application  for.  .301- 

303 

standard  rates,  enforcement  of,  not  construed  as 39-40,  45-47 

svitching: 

local 900^902 

on  lines  jointly  built  and  maintained  with  subscribers. 12-14 

reasonableness  determined   926,929-949 

to  make  uniform,  denied  because  of  subscribers'  equities  in 

investment 17-20 

unauthorized,  refund  of  excess  charges  from 112,  124 

uniform  rates,  to  secure  891-893 

instrument  rental  to  connecting  company  262 

interchange  of  service,  for 228,  231-232,  234-236,  298-299 

inter-community  service,  flat,  for    52-54 

interstate,  schedules  tiled  with  commission   743 

inter-zone  toll  911 

reduction    906-910 

investigations: 

fixed  without,  not  approved  355,  361 

separate   inquiries    for   various   utilities    35<- 

to  ascertain  whether  monopoly  exists  126-127 

irregular.    See  deviations,  supra. 

joint  423,  436-437.  689 

air  line  basis  for  739-740 

more  expensive  than  rates  over  single  line,  not  to  be 576-577. 

582.  592 

pro-rating  437,  475.  689 

joint  user    695 

less  than  scheduled  224-244 

'libraries,  concessions  to 232,  237,  238 

Ixdi 
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RATES— COTitinuedi 
load: 

as  factor  in  fixing 206,  209-213,  216-22^  1149-1156, 

1163,  1165 

-off  peak   21(^  212,  1151-1156,  1168-1170 

peak  209,  212,  114M156,  1165,  1168-1170 

off  peak  business,  concessions  for  235 

localities: 

comparison  of  642-646 

differential  in  rates  for  larger  and  smaller,  lack  of,  a  discrim- 

ination  446,  4S4-4SS 

lodge  rooms,  concessions  for 231-233 

long  term  contracts,  lower  for  235 

measured   service: 

and  unmeasured  outside  city  limits,  classification  not  rea- 
sonable     40,  45,  47,  S1-S4 

fairer  than  flat    149,  151 

or  flat  charged  at  company's  option   206-208,  213,  215 

message: 

average  per,  for  small  and  Urge  users 49,  58 

delivery    739,  741,  922,  948-949,  956 

night,  extra  charge  for 480,  695 

out-of-hour   calls    69S 

switching    263,  48ft  912-914 

messenger  service   922,  948-949,  956 

for  inter-company  business  739,  741 

metallic  circuit  system. ..  .448,  455-456,  474-475,  745,  751,  928,  947-949 

substituted  for  grounded  line  service,  increase 30 

metered  water  service  148-152,  642-646 

mileage: 

basis  for  division  of  inter-company 739-740 

excess,  beyond  exchange  radius  109-110,  701-70S 

for  territory  newly  annexed,  computed  how   756-761 

252-253 

I  charge   151,  184,  210,  217,  220,  322,  596, 

598,  966,  968,  989-990,  1148,  1164 

covers    certain   expenses    210 

for   metered    water   service    642-646 

violates  contract  rates  when 322 

multi-party  lines  701-705 

municipal : 

concessions  in  228-229,  231,  233-234,  236-240,  243 

fixed  how 40-41,  52,  60 

preferential,  in  return  for  special  privileges,  not  discrimina- 
tion     39-40,  45,  50-51 

net   1161-1162,  1172-1173 

new  subscribers,  metered  water  service,   denied  to 642-646 

newspapers,  concessions  to  231-232 

loll    233 

night    480,  695 

and  day  service,  increase  for  928-929,  931-932,  939,  946,  948 


RATES — Continued : 

Don- com  pen  sat  ory.     See  unremunerative,  infra. 
.       non-atockholders  and  stockholders..  ..476-484,  913,  922,  927,  9J2,  947 

non-iubscribers  477,  48a  484 

toll  service  to    948-949 

obligations  of  company,  as  basis  for  157,  180-181 

obsolete,  application  to  discontinue,  to  show  specific  changes. 303-305 

ofi  peak  business 210,  212,  235,  1151-1156,  1168-1170 

officers: 

government,  concessions  to   225,  232,  240 

public,   concessions   to    232 

one-way  service,  discrimination  in   265-267 

ordinance,  fixed  by: 

revision  providing   for  higher  rates  recommended 594-S99 

upon   consolidation   of  exchanges    268-274 

original  or  old  subscribers,  concessions  to  231,  236 

ont-of-bonr   calls    695 

over-time    charges    480 

particular  person 25^  253,  703 

party-line    114,  260,  370,  448-449,  455-456,  751,  753-754,  906-907 

business,  difierent  from  individual  line  rate,  should  be 4S5, 

488-490 

farm-lines    109-111 

increase   22 

metallic   service,   for    30 

individual  service  at,  a  discrimination 446,  454 

multi-party    701-705 

physicians,  to,  for  business  and  residence  telephones  on  same 

two-party  line   295-297 

residence    109-111,  488,  733.  906-907 

selective  and  semi-selective  ringing   114 

pay   stations    488 

payment: 
advance: 

discount  for  448,  923 

farm-line  rates,  discrimination  when 275-276 

farm-line  extensions,  cost  paid  by  subscriber  as 276-278 

penalty  for  failure  to  make  455-456 

switching  service   277,  300 

prompt,  discount  for   185.  354,  361-362,  599,  1162,  1173 

toll  rates  for  inter-company  business 739.  741 

physicians: 

business  and  residence  telephones  on  same  two-party  line.  .295- 

297 

concessions  in  231 

pony  farmers'  line  ■. 12S-129 

post    offices,   concessions   to    232 

preferential,  to  city  for  special  privileges,  not  deemed  discrim- 
ination    39-40,  45,  50-51 

private  lines,  one-way  service  to,  discrimination   265-267 

private  wires  for  telegraph  service,  discrimination 126 
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RATES— Continued: 

prohibitive,  when  fixed  upon  valuation  of  certain  properties..  148,  150 

pro-ratine   437,  475,  689 

public  expositions,  concessions  for  225,238,243 

public   institutions,    concessions    to    225,235,243 

public  officers,   concessions   to    232 

railroads,  concessions  to 231,  234.  236,  238 

readiness-to-serve    charge    208,  210,  216,  219 

reasonable: 

and  efficient   service  declared   inter- dependent 155, 

159-I60i  179-180 

determination  of,  order  suspended  pending 113-117, 

119,  122-124,  915 

what  arc  205 

rebates  on  equipment  to  exclusive  users  of  service,  not  deemed 

discrimination    206,  207,  214 

receiving;  lines   438 

reduction: 

allowed  in  specified  classes  of  cases  224-244 

competition,  tor  elimination  of  879-880 

competitive  rates,  to  meet,  after  grant  of  certificate  of  public 

convenience  and  necessity  to  new  company 541-542 

farni'lines    109-1 1 1 

following  consolidation   601,  60S 

1  service  resulting  from  182,  988 

toll   908-91 1 

rates  of  commission,  deemed    803 

municipal    service    650 

new  exchange  area  created  for  104-106 

ordered,  not,  when  allowance  for  interest  and  depreciation 

i?  only  S%  485.  488 

refunds  upon,  acceptance  of,  not  a  waiver  of  rights  to  com- 
plain of  rates  326,  328-329,  337 

switching,  for,  when  connected  with  more  than  one  exchange. 926, 

928.  931,  943.  948 

time  allowance 'before,  for  changing  directories,  deemed.  .102-106 

toll  700 

between  zones  908-910 

new  exchange  area  created  for  104-106 

time  allowance  before,  for  changing  directories,  denied.  102- 

lOfi 

uniform  rates,  to  secure 891-893 

when  unreasonable  154-185.  197-206.324-420, 

966-990.  1015-1178 

regulation  612.  615.  691,  693 

by  municipal    franchise    ordinance    subject   to  authority   of 

commission    324-329 

by  state ...  .358.  402-403,  407 

residence 114.  260.  270.  448,  45V.456,  4a&.  7'SS-'7M,  1^\. 

753-754,  7s,_  892.  906-W3,  92S,  ^^ 

botv 
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RATES — Continued : 

residence — Continued : 
and  business: 

combination  rate  when  maintained  by  same  party. -.295-297. 
733-734,  74S.  753 

difference  in,  reasonable    292-294 

country  party-lines    109-111 

farm-line    724,  949 

increase 22 

party-lines  109-111,  488,  733,  906-907 

right  of  way  contracts,  concessions  for 225,  228,  230-232, 

234-237,  239.  241 

rnra.1  roadway  449,  455-456 

sanatoHums,  concessions  to 232 

application  of  standard,  invalidated  by  subscribers'  equities 

in  investment  when  15-20 

changes,  specific,  to  be  shown  in  application: 

for  increase  301-303 

to  discontinue  irregular  charges 303-305 

choice  of  two  proposed  by  commission 207,  215-230 

expenses  of  installation  1145 

filed  with  commission  709,  743,  923 

does  not  modify  contract  with   city  fixing  rates 319-322 

farm-lines,  by   111.   478 

mutual   company,   by,   upon   purchase   of  exchange..  .687-688 
standard,  constitute  a  prima  facie  rule  for  regular  rates. .      46 

less  than    224-244 

obligation  to  give  service  provided  for  in  256-264 

principles  of  construction  for  electrical  companies 1094, 

1147-1158 

reduced  rates,  filed  with  commission  803 

See  also  standard,  infra. 

schools,  concessions  to  228!  230-236,  238 

selective    ringing  party-lines    114 

semi- selective  ringing  party^lines    114 

short  term 745.  7SI.  927-928.  947.  949 

sliding  scale,  for  gas  and  electric  companies 183-184,  968,  989. 

1015,  1093-1094.  1156-1157,  1171.  1175-1177 

special  contracts  234.  236,  237.  241 

standard: 

application  of,  invalidated  by  subscribers'  equities  in  invest- 
ment when   15-20 

enforcement  of,  not  construed  as  increase  or  change  of  clasM- 

fication  39-40.  45-47 

■ipceific  changes  in  schedule  to  be  shown  in  application  to 

make    303-30" 

termination,  non-simultaneous,  of  all   non-standard 39^40; 

45-59,  127 

state  government,  concessions  to 225,  228.  230-231,  234.  23S. 

24a  243 
Ixxvi 
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RATES — Continued: 

state  officials,  concessions  to  .*. 232 

step  1164 

stockholders  and  non-stockholders  ...476-484,  913,  922,  927,  932,  947 

summer  service 745.  751 

suspension  of  orders  fixing,  pending  decision  of  courts 113-117, 

119,  122-124,  915 

switching 130,  132,  136,  256,  260.  264,  720-721,  723, 

735,  737,  912-914,  9S0-9S1 

collection 300 

discrimination    922 

farm-line,  per  message   263,  479-480,  912-914 


for  night  and  day  service  928-929.  931-932,  939,  946,  948 

local  900-902 

on  lines  jointly  built  and  maintained  with  subscribers,  12-14 

reasonableness  determined   926,  929-949 

payment  in  advance   277,  300 

per  message  263,  479-480,  912-914 

reduction,  when  connected  with  more  than  one  exchange 926, 

928,  931,  943,  948 

toll,  paid  how    277 

uniform,  not   132,  136 

terminal  charges  922 

territory,  entire,  considered  in  fixing  41.  59-61,  204-205 

theatres,  concessions  to   234 

toll   701-70S 

collection : 

by  farm-lines,  cost  paid  how 719,  726-727.  729-730 

over  line  jointly  used,  colkcted  how 25-26 

division  on  air  line  basis  for  inter-company  business 739-740 

farm-lines; 

exchanges,  between   719-721,  727-730 

responsibility  for,  to  connecting  company 719,  726-727, 

729-730 
same  to  subscribers  of,  as  to  local  exchange  subscribers 

for  inter-company  business    739-741 

inter-zone  908-91 1 

joint.     See  joint,  supra. 

newspapers,  concessions   to 233 

non-subscribers,   to    948-949 

particular  person  and  two  number 250,  253,  703 

physical  connection,  received  through,  paid  to  company  first 

connected  in  town  916,  919 

pony  farmers'   lines 128-129 

pro-rating  437,  475,  689 

reduction    ""* 

between   zones    906-^^;^ 

new  exchange  area  created  for -  -  '^^'^^ 

time    allowance    before,    for    changing    directories,       .^y2.-\.«> 
nicd   _         , ■ 
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RATES— Continued : 

toll— Con  tinned  t 

report  and  payment  of,  for  inter- company  business 739,  741 

segregation  ot  revenues 244-245,  25S 

stockholders  and   non-stockholders 913 

subscribers  of  connecting  companies,  to 953,  963-964 

switching,  paid  how 277 

two-nnmber  service  and  i>articular  person 250,  253,  703 

two-nnolber  service  250,  253,  703 

uniform: 

&ling  of  schedule  for  establishing,  denied  when 14-16 

increase  and  reduction  to  secure 221-223,  891-893 

not,  for  switching  service 132,  136 

unjust  under  varying  conditions 149,  151-152 

unlimited  service.    See  flat,  supra. 

unreasonable    179-180 

competition  permitted   when 309-318,   541-542 

considered,  not,  when  profits  are  not  excessive 43.93 

determination   delayed  pending  improvement  in   service. .798-800 

determination  w^hether,  order  suspended  pending 113-117. 

119,  122-124,  915 

farm-lines    109-111 

fixed  by  franchise,  reduction 324-345 

reduction    154-185,  197-306,  324-420,  966-990,  lOlS-1178 

unremunerative: 

determination  whether,  order  suspended  pending 113-117, 

119.  122-124,915 
increase  aUowed  when 12-14,  688 

user: 

classification  for  large  and  small  users 39,  40,  45,  47,  51-54 

rate  concessions  for  large 235 

valuation    of   property    as    basis    in    fixing.      See    Valuation    of 
Property, 

vary  in  different  conditions 988 

wars  in  433.  655,  657 

wholesale  1015.  KE5-1030,  1085-1089,  1091-1092.  1094,  1134-1139 

regulation   763,  776,  966-967.  970.  988,  1006 

zones: 

discrimination  due  to  7M-733 

inter-zone   tolls    908-911 

system  not  approved  within  exchange  radios 732-733 

not  as  equitable  as  to  apply  rate  of  cost  to  sing-le  areas 

and  lines    205 

Electric  Light  and  Power  Companies 1161-1162; 

1164,  1167,  1172-1174.  1176-1178 

active  and  non-active  lights,  classification 206.  20B-213.  216-220 

classification   11S6-1158.  1174 

discount  for  public  buildings  as  if  supplied  through  one  installa- 
tion, a  discrimination    646-648 

discriminatory,  favoring  exclusive  users  of  service 206-220 

display  lighting  206,  211-212.  216,219 
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Electric  Light  and  Power  Companiea — Continued: 

excessive,   for  inadequate   service 798-800 

inadequate  to  warrant  responsibility  for  bond  issue 779,  782-783 

increase  over  rates  fixed  by  ordinance  recommended 594-599 

load,  factor  in  fixing 206,  209-213.  216-220 

off  peak  , 210,  212 

peak   209,  212 

ratio  of  demand  for  residences 210 

reduction    154-185 

for  street  lighting 650 

when  unreasonable    1015-1178 

residence,  load  as  a  factor  in  fixing 210 

schedules,  principles   of  construction 1094,   1147-1158 

sliding  scale 183-184.  1015,  1093-1094,    1156-1157,  1171,  1175-1177 

street  lighting    1158-1163,    1173 

wholesale  1015,  1025-1030,  1085-1089.  1091-1092,  1094,  1134-1139 

Gas  Companies: 
contract  provisions  regarding,  in  case  of  disputed  title  to  gas 

bearing  land   763,  774-77S 

contract  with  city  for,  not  modified  by  filing  schedule  with  com- 
mission     319-322 

discount  for  public  buildings  as  if  supplied  through  one  in- 
stallation, a  discrimination 646-648 

payment  to  companies  providing  gas  for  gas  secured  from  other 

sources   768-770 

reduction   154-185 

regulation  of  wholesale  price 763.  776,  966-967,  970,  988.  1006 

sliding  scale   183-184,  968,  989 

unreasonable  rates,  reduction    345-420,  966-990 

Ice  Companies: 

discrimination  in  violation  of  commission  order  fixing  rates.. 880-884 
Laundry  Companies: 

subject  to  jurisdiction  of  commission  when 880 

Street  Railways: 

reduction    197-206 

subway,  fixed  by  contract  with  city 841,  849 

Telegraph  Companies: 

private  wire  contracts,  discrimination 126 

telegrams  transferred  from  one  company  to  another,  discrimina- 
tion in  rates 290-292 

Water  Companies  560 

increase    1002-1007 

metered    642-646 

fairer  than  flat 148-152 

rate  reduction  to  meet  competitive  rates  following  grant  of 
certificate  of  public  convenience  and  necessity  to  new  com- 
pany     W-M2 

reduced  rate  service  allowed  in  specified  classes  of  cases.  .235-237,  239 

unreasonable,   competition   permitted   when .309-318,  S4\-S42 

wholesale,  regulation '  _ ■^^** 

(See  also  Commissions;  Service.) 
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KATIU,   UfiUKATlNU    0^3,  OX.    Ill/-lil6 

READINESS-TO-SERVE : 

charge  208,  210,  216,  219 

REASONABLE  RATES.  (See  Rates.) 

REBATES: 

equipment,   on,   to   exclusive   users   of   service,   not   deemed   dis- 
crimination     206-207,  214 

basis  for  rate  increase,  not  to  be 207,  214 

(See    also    Exclusive    Contracts;    rates,    special;    Free    Service; 
Rates:  rednction.) 
RECEIPTS.   (See  Revenues.) 

RBCBIVINQ  LINES: 

rates  488 

RECOHHENDATIONS: 

rale  reduction,  for  territory  not  embraced  in  territory  for  which 
ordered   354,  362-363 

RECONSTRUCTION : 

accounts    331 

approval  of  plins 846,  857-8S8 

(See  also  Repairs.) 

RECORDS: 

subscribers'  indebtedness    48S,  487-489 

RED  BLUFF,  CALIFORNIA: 

physical  connection  422-438 

REDEHPTIOH  PRICE.     (See  Bonds.) 

REDUCED  RATES.     (See  Rates:  reduction.) 

REDUCTION.     (See  Rates.) 

REFUNDING  OF  OBLIGATIONS.     (See   Bonds:  issue;  Capital 
Stock;  issue.) 

REFUNDS: 

charges  in  excess  of  those  fixed  by  commission 881,  883-884 

excess  collections  from  unauthorized  rate  increase 112-124 

interruptions  to  service,  tor 292-294 

overcharges  in  rales  pending  appeals  from  orders  tixing  rates..  9IS 
rates,  upon  reduction  of,  acceptance  of,  not  a  waiver  of  rights 
to  complain  of  rates 326.  328-329.  337 

REGULATION: 

contracts  evading,  certificate  of  public  convenience  and  necessity 

denied  to  company  operating  under 762-778 

""""■cipal    1003,  1005 

surrender  of  powers  to  commission    968 

physical  connection,  jurisdiction  of  commission  to  prescribe.  ,916.  919 
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REGULATION—Continued : 

rates   612,  615,  691,  693 

by   municipal   franchise    ordinance    subject   to  authority   of 

commission    324-329 

by  slate  3S8,  402-403,  407 

service   612,  6tS 

local  service  of  interstate  carrier  by  state 806 

(See  also   Rates;   Service.) 

REMOVAL  OF  INSTRUMENTS: 

gambling,  for  use  in,  re-installed  when 709-714 

to  other  locations,  charges  for 271 

RENTALS: 

connecting  lines  926,  944-945,  949 

exchanges,  for,  overhead  allowance  for  492.  500,  516,  S34-S35" 

ground  for  central  ofhces 937 


furnished  by  non-stockholders 927,  948-949 

furnished  by  stockholders 476.  481,  483-484 

to    connecting  company 262 

leased  lines,  of: 

as  basis  for  purchase  price  of  stock  at  premium 824,  826-827, 

1008,  1011,  1013 
elimination  of  fixed  charges  due  to,  approved.. 824,  827,  1013 
estimated    upon    valuation,    subject    to    approval    of    com- 

mission    567-568,  572,  577-578,  582 

meters,  for,  in  excess  of  contract  rate  prohibited 319-322 

offices,  no  allowance  for  in  estimating  operating  expenses.  .335,  337 
toll   lines,   use   of 25-26 

REORGANIZATION: 

commission  powers  regarding   corporate 186-196 

(See  also  Organization.) 

REPAIRS: 

accounts   85,  335-336,  339,  418,  482-483, 

821,  937-938,  1117-1119.  1139-1141 

allowance  for   85,  821 

in  estimating  operating  expenses 335-336. 

339.  418.  482-483.  937-938 

connecting  lines   944 

deducted   from  accrued   amortization   of   capital 1080-1081,   1140 

farm-lines    426.    472 

included  in  maintenance 841.  848,  856-857,  863 

made  promptly,  to  be 485-487,  489 

reserve  fund  for \87-191,  193-196 

specific,  required,  to  plant  in  unserviceable  condition 471-472 

(See  also  Reconstruction.) 

REPLACEMENTS:  .^ 


allow-ance   for  in  estimating  operating  expen^^  " '     ,.■•■" 
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REPLACEMENTS— Continued: 

capiteliiatioQ  841.  848,  8S6-8S7,  863,  871-873,  876 

considered  betterments,  when 601,  603 

depreciation  fund,  from 872 

included  in  maintenance  when 841,  848,  856-857,  863,  871-873 

reserve  fund  for 187-191,  193-1% 

REPORTS: 

annual,  to  commission  923 

bonds: 

issue   898-899,   WOl 

Mle  of 610,  640-641.  668,  684.  785.  796. 

853.  858.  860,  864.  868,  898-899.  1001 
charges  for  interchange  of  service  with  independent  exchanges.  ..91S 

chief  engineer  of  commission  authorized  to  require 610-611 

excess  collections  from  unauthorized  rate  increase 112-124 

farm-lines    478 

inspection  of  electrical  transmission  lines 465,  467,  676,  681,  904 

inter-company  business   739.  741 

mutual  companies,  filed  by 709 

notes,  issue  898-8S9 

pony  farmers'  line  rates 123,  129 

service,  free,  statement  of  cases  in  which  furnished 229-230 

special,  on  plants  purchased,  filed  with  commission 289 

stock: 

dividends,  issue  of   108,  716,  92S 

preferred,  sale  of 550 

sale  of 100-101,  550.  640-641,  671,  684,  716-717.  897-899,  525 

rules  for  making 898-«99 

(See  also  Inventories;  Statements.) 

REPRODUCTION  COST,  NEW 488 

as  basis  in  fixing  rates 155-156.  168-175,  198.  200 

accounts,  uniform  for  estimating 155-156,  168 

deemed   extreme    42,   63-83 

items  included  in 156,  168-175 

not  approved  974,  1017,  1022.  1030,  1043-1045.  lIOO-lKtt 

comparison  of: 

book  value  and 1034,  1045-1048,  1112-1119 

construction  by  the  company  with  construction  by  a  hypo- 
thetical contractor,  in  estimating 492-494. 

501-509,  517-521.  525-527,  531-532.  535 

estimates    170 

considered  in  authorizing  bond  issue 993 

factor  in  determining  return  966-967,  973-983 

compared  with  book  value 1037- 1(B8 

not  accepted   for 367 

minus  depreciation: 

accepted  as  present  value 354^20,  446,  450-451,  626.  695-699 

for  sale  to  government 491-541 
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REPRODUCTION   COST,   NEW— Continued: 
minus  depreciation — Continued: 

as  basis  for  rates 42-44,  69-73.  83-87,  332-333. 

.  337-339,  354-420,  446,  450451,  594. 
695-699,  1078-1079 

as  factor  in  determining  rates 967,  980,  982,  1006 

plus  cost  of  establishing  business,  return  estimated  on 41-42, 

65-68,  87-91 

property,  discarded,  in  estimating  original  coat 331,  333 

(See    also    Cost:    original;    Depreciation;    Overhead    Charges; 
Present  Value.) 

RESIDENCE  RATES.     (See  Rates.) 

RETURN   UPON   INVESTMENT 1172 

allowance  for  in  determining  rental  of  connecting  lines 926,  944 

apportionment  to  rural,  city,  and  connecting  lines 945 

average,  just  and  fair 178 

construction  in  process,  not  entitled  to  earn  on 78,  80,  82,  89 

defined    203-204 

earning  power  considered  in  determining 982,  1006, 

1022,  1039-1041,  1049-1053 

estimated  on  commercial  value  of  plant 906 

fair  68,  72 

elements  considered  in  determining 967,  982, 

1006,  1040-1041 

opportunity  to  show  that  rates  do  not  afford  130,  138 

right  to  earn 159,  177-lS),  559,  562-563,  982,  1006-1007 

fair  value  as  basis  for 1015,  1038-1041,  1094 

inflated   capital,  upon 15S,   160,   178 

investment,  actual,  as  basis  for 157,  177-180 

land,  on  present  value  of 76 

metered  service  rates  for  vi'ater  do  not  ensure  fair 642,  644 

present  value  as  basis  in  estimating 42-44,  63-87 

average   earned    by    other   companies    in    same   community, 

should  be  967,  987 

certain,   approval    of   bond   issue    not   a   guaranty    of   rates 

sufiicient  to  pay  620,  631-635 

8%: 

compounded  during  four-year  construction   period 88-89 

considered  fair 43,  66-67,  92-93,  358,  410,  415-H8 

2%  temporary  addition,  dented 43,  66-67,  92 

deemed  liberal    966,  987-988 

for  depreciation  and,  upon  present  value 485,  488 

on    reproduction    cost,   new,    claimed IIOO 

8yi%  on  reproduction  cost,  new,  claimed 973,983 

5%    on    investment    deemed    sutHcient    for    mutual    com- 

P.ny  «'.» 

5.82%  upon  present  value -^^    ^^ 

liberal  in  fixing,  commission  should  be 


..967.  9OT 
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RETURN  UPON  IN  VESTMENT— Continued : 
rate — Continued ; 

lower  when  based  upon  investment  procured  from  profits 
than  when  procured  from  contributions  of  stock- 
holders           345-346,  348-350 

permitted,    considered    by    purchaser    before    purchase    of 

property   33S 

relation  to  rate  of  interest  made  by  law 157,  177,  179 

securities,    approval    of    issue    not    a    guaranty    of    rates 

sufficient  to  pay  any  given 620,  631-635 

7%: 

on  cost  of  plant 476,  48S 

on  present  value 744,  752,  926,  WS 

7.6%  upon  present  value 696^  696 

7.7%  on  fair  value  deemed  ample  return 594,  598-599 

6%: 

estimated  as 1051-1052,  1058,  1072,  1075-1076.   \m. 

1085,  1093,  1100,  1131,  1133.  1165 

interest  allowed  by  law,  relation  to 157,  177,  179 

less  than,  not  confiscatory 325,  339,  343 

rates  permitting,  not  deemed  confiscatory 1052-1053, 

1058.  1093.  1165 

6J^%  to  8%   deemed  reasonable 2(H 

2%  temporary  addition,  denied 43,  66-67,  92 

unearned  increment  represented  in  plant  investment  from 

profits,  effect  of,  upon 345-346,  348-350 

variable  203,  324,  337,  345,  348,  358,  419,  967,  987 

reproduction  cost,  new,  as  basis  in  estimating: 

deemed  extreme  42,  63-83 

minus  depreciation,  approved 42-44,  69-73,  83-87 

plus  cost  of  establishing  business,  estimated  on 41-42, 

65-68.  87-91 
securities,  approval  of  issue  not  a  )^aranty  of  rates  sufficient 

to  pay  any  given  rate  of 620,  631-635 

unexpired  service  value,  as  basis  in  fixing,  deemed  extreme .  .42,  70-72, 

83-87 
valuation    of   property    not   a   practical    basis   for,   when    fixing 
prohibitive  rates  148,  ISO 

REVENUES: 

free  toll  service,  effect  on 446-447,  453-454 

gross: 

55%  of,  for  operating  expenses  for  electric  railways 635,  638 

percentage  to  city 255,  271-272 

loss  in,  caused  by  discriminations 454 

operating  747,  750,  752 

considered  in  determining  cost  of  switching  service..  ..936,  939. 
946.  1118,  1131 

considered  in  determining  rates.., 135,  1092-1093,  1144-1146 

subway  railroad  constructed  jointly,  division  between  city  and 
company   841-844,  847-849 
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FAGB 

REVENUES— Continued: 
toll: 

average   per   station 432 

division  on  air  line  basis  for  inter- company  business 739 

increased  by  connection  witii  other  companies 431-433 

segregation  of  244-24S,  255 

(See  also  Expenses;  Income.) 

RIGHTS  OF  WAY: 

cost  of  obtaining,  overhead  allowance  for 492-493, 

499,  516.  518,  526,  530-531 

depreciation,   rate    83,   84 

free  service  for  contracts  for 225,  228,  230-232,  234-237,  239.  241 

government  rights  of  way,  on,  excluded  from  valuation..  ..497,  518 

payments  for,  overhead  allowance  for 492,  500,  534-535 

poles  jointly  used,  defined  on 681,  904 

valuation    100 

at  replacement  cost,  new 80-81 

withdrawal  of,  allowance  for 513,  538 

(See  also  Easements;  Franchises.) 

KINGING  SIGNALS: 

adjustment  to  improve  service 27-29 

physician's  business  and  residence  telephones  on  same  two-party 
'line  with   simultaneous 29S-297 

ROCKMART,  GEORGIA: 

rate  increase  upon  installation  of  common  battery  system.. -.21-22 

ROSEVILLE,  CALIFORNIA: 

increase  in  farm-line  rates  denied 8-10 

ROUTING  OP  MESSAGES: 

commissions    728-730 

division  of  tolls  on  air  line  basis  in  lieu  of 740 

inter-conipany  business,  arrangements  for 739-741 

option  as  to  route  rests  with  subscriber 244-24S,  248-251 

telegrams    by   telephone,   regulations    for,   to   avoid   discrimina- 
tion among  telegraph  companies 31,  32,  35-38 

(See  also  Switching  Service,) 

RUDLEY,  CALIFORNIA: 

increase  in  exchange  and  farm-line  rates 17-20 

RULES: 

amortization,  filed  with  commission 1060 

applications  for  approval  of  consolidations 648-649 

physical  connection,  jurisdiction  of  commission  to  prescribe,  .916,  919 

RURAL  LINES.     (See  Farm-Lines.) 

RURAL  ROADWAY  RATES -^9,  ASVA56 

ST.  JOSEPH,  MISSOURI:  aCA-n\ 

consolidation   of   exchanges _ 
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SUBJECT  INDEX. 

SALARIES: 

kpportionment    985-986 

direction  of  farm-lines,  payments  to 482 

general    937-938 

high,  justified  by  efficient  service,  when 880 

linemen    938 

operators    937 

cost  oF  outgoing  messages  varies  with 958 

part  payment  by  connecting  farm-line 256-264 

secretary  of  farm-line 482 

(See  also  Wages.) 

SALE  OF  PROPERTY: 

approval  567,  S72.  S78.  S81-582,  586.  S92.  668-672 

under    certain    restrictions,    aft«r    consent    of    city    by    or- 
dinance     244-2S6 

upon  conditions  of  city  ordinance  fixing  rates 268-274 

capital  stock  taken  in  part  payment  for 668-671 

compulsory,    compensation    because    of,    excluded    from    valua- 
tion     491,  497,   SIS 

foreclosure,  price  considered  in  rate-fixing 1006 

franchise  surrendered  upon 268-269 

government,   to,  valuation  for 491-541 

lines,  isolated,  to  residents  of  localities  served 885-886 

price: 

determined  by  experienced  judgment  rather  than  appraisal..  335 

foreclosure,  considered  in  rate-fixing 1006 

present  value  not  to  be  taken  as 671 

telephone  and  telegraph  lines  to  railway 887-888 

toll  lines    23-25 

value,    original    cost    and    depreciated    or    net    structural,    de- 
termined for  99-101 

(See  also  Consolidation;  Leases.) 

SAN  FRANCISCO,  CALIFORNIA: 

certificate  to  exercise  franchise 762-778 

SANATORIUMS: 


SAN  JACINTO.  CALIFORNIA: 

rate  increase  on  lines  to  Winchester 10-12 

SARATOGA,  CALIFORNIA: 

exchange  operated  by  (arm-line 256-264 

vice  denied 256-264 


SCHEDULES.     (See  Rates;  Railways:  train  schedules.) 

SCHOOLS: 

free  or  reduced  rate  service  to 228,  230-236,  238 

(See  also  Colleges.) 
SCRAP  VALUE 1050,  1054.  1073,  1081-1082 
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SECRECY: 

preserving  in  telegram  toll  service 691-693 

SECRETARY: 

fariti-line,   of,   salary 482 

SECURITIES: 

capitalization  of,  not  allowed 787,  789-790 

collateral : 
bonds : 

issue  as 557,  866,990-993,  997,  999-1001 

for  not  less  than  75%  of  face  value 779-785 

use  as  628,  640 

stock,  use  as 628,  631,  640 

difference     between    par    value    of,    and    valtic    of    property, 

amortized  as  discount 186-188,  190,  193-196 

issue,  powers  of  commission  regarding,  questioned 606-610 

(See  also  Bonds;  Notes;  Stock.) 

SECURITY: 

deposited  by  company  for  performance  of  contract  with  city  for 

joint  construction  of  subway  railroad 840,  846,  863 

for  performance  of  contract,  given  when 660-661 

(See  also  Bond.) 
SEGREGATION: 

construction  and  operating 476,  480-484 

toll  revenues  244-245,  255 

utility,  of,  from  those  of  associated  mercantile  business. .221-223 
cost  of  service  within  restricted  municipal  areas,  not  practicable 

in  rate-fixing  41,  59-61 

(See  also  Apportionment,) 
SELECTIVE  RINGING: 

party-line  rates    114 

SELLING  SERVICE.     (See  Service.) 

SEMI-RURAL  SUBSCRIBERS  719,  724-725 

defined    725 

SEHI-SELECTIVE  RINGING: 

party-line  rates  U4 

SEPARATE  ESTABLISHMENT: 

charges  for,  claim  for,  not  allowed 493,  502,  525-527,  335 

SERVICE: 

abandonment    of,    upon    making    connection    with    local    com- 
pany     707-708 

additional,  required    '. 749 

not,  when  unremunerative    ^« 

adequate: 

required 797.1003,10^;;^^ 

from  interstate  carrier  within  state 
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SERVICE— Continued : 

analysts  to  determine  extent  and  expense  of  switching  service 

to  conBccting  companies 939-SM2,  (M4-946 

branch  exchanges,  connection  with  two  competing  companies..  958 
business,  private  branch  exchanges  connected  with  two  compet- 
ing companies   958 

classification    562 

farm-line  subscribers   719,  724-725 

competition,  under   433-135 

connections,  made  at  cost  of  company   149,  151-152 

continuous,  rate  increase  to  provide,  denied  to  farm-line  when 

connecting  company  professes  to  give  ZS6-264 

cost   446.  451-454 

additional  service,  overhead  charges  not  included  in  when..  143 

average,  as  basis  for  rates 205 

collection  of  tolls  by  farm-lines 719,  726-727,  729-730 

competitive  rates  not  of  value  in  showing  57-58 

considered  in  fixing  rates 157,  180 

estimated  how  for  gas  companies  335-337,  339,  344 

extraordinarily  expensive  installation  and  service,  a  burden 

on  persons  taking  ordinary  service  559,  561-563 

haul,    effect    on    20t-ZOS 

installation  of  instruments  in  railway  stations   457 

load  as  factor  in  determining  926,  941-942,  1150-1156 

messages,   outgoing    958 

meters,  installation,  included  in  384 

municipal  free  service  borne  by  entire  business  650 

rendered  at 779.  783 

to  rural  subscribers   718,  723,  728-729 

segregation  of.  within  restricted  municipal  areas,  not  prac- 
ticable in  rate-fixing  41,  59-61 

switching 926,  932.  936-946 

toll: 

and  exchange,  segregation  of,  not  practicable 41,  59-61 

decreased  by  connection  of  competing  lines 952,  956 

discontinued: 

gambling,  for  use  in,  restored  when  709-714 

in  violation  of  contract  558-565 

non-payment: 

increased  rates  440,  442 

notice  to  be  given  485-490 

rales  in  advance  45S-4S6 

switching  rates  in  advance  277,  300 

without  authority,  restored 684 

discrimination   126-127 

competing    companies,    between,    in     disposing    of    surplus 

facilities    651-66Z 

farm-line  subscribers  residing  in  towns   71&-730 

free  interchange  between  companies 926.  932,  M2-943 

free  service   224.  225,  239.  24i  923 

inter.-late  service,  in  favor  of  806.  812-813 

'Ixxxviii 
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SERVICE— Continued : 

discrimination — Continued: 

metered  water  service  denied  to  new  subscribera 642-646 

one-way  service  to  private  lines    265-267 

private  wire  contracts  for  telegraph  service 126 

refusal  to  give  4S9-464 

"Telegram",  used  as  call  word  for  certain  telegraph  company, 

declared  31-38,  278-281 

double  exchange,  to   farm-Jines,  abolished    744-745,  749,  7S4 

effect  of  physical  connection  upon,  considered  952-9S4, 

956-960,  964 
efficient: 

and  reasonable  rates  declared  interdependent 155,  159-160. 

179-180 

specific  minimum  requirements  for  244-245,  253,  254 

exclusive,  connecting  contracts  for,  cannot  be  carried  out  when. 23-25 

existing,  continued  in  force  upon  sale  of  property 687-688 

expensive,  extraordinarily,  cost  of,  a  burden  on  persons  taking  or- 
dinary service  559,  561-563 

classification  of  subscribers   719|  724-725 

subscribers  residing  in  towns   718-730 

unsatisfactory,  rate  increase  denied  for 130-138 

free: 

allowed  in  specified  classes  of  cases 224-244 

area  extended  908-910 

charitable  institutions,  to 225,  231-233,  235-237.  239-240,  243 

charity  229-231,  234,  236,  238,  240,  243 

churches,  to 225,  229,  231-234,  236-239,  241 

clergymen,  to  225,  229.  231-233.  236,  241 

contract  privileges,  for  228,  232,  234 

contracts  for,  filed  for  approval  22S,  241-244 

discrimination  224,  225,  239,  242,  923 

employees,  to  225,  228-230,  234-239,  243 

expositions,  ptiblic,  for  225,  238,  243 

fairs,  for  225,  238.  243 

federal  and  state  governments,  to 225,  228,  230-232,  234, 

236-238,  240,  243 

employees,  prohibited  to  225,  232,  240 

interchange  between  companies  228,  231-232,  234-236, 

474-475.  686,  744-745,  749-750.  754,  926.  930-932.  942-943 

contracts  for  719,  721 

farm-lines    718-730 

permissable  but  not  obligatory   744,  750 

switching,   in   exchange   for   use   of  through   lines,  not 

deemed    equitable    930-931,943-944.948 

municipal  228-229,  231.  233-234,  236-240,  243,  271 

not  a  factor  in  determining  reasonableness  of  rates  ior        , 

public  service 6S0 

officers,  to   -^ 

pole   space,   for,  and  other  contract   privileges 22ft,  232,  ^34 
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SERVICE— Continued : 
free — Continued : 

post  offices,  to,  discontinued 927,  949 

public  institutions,  to    225,  235,  243 

railway  stations,  to,  discontinued 927,  949 

required  by  franchises  228.  233,  234,  238,  Z39.  271 

not  a  factor  in  determining  reasonableness  of  rates  for 

public  service   650 

right  of  way  contracts,  for  225,  228.  230-232.  234-237, 

239-241 

achools,  to 228,  230-236,  238 

statement  of  cases  in  wliich  furnished  229-230 

switching  259,  262-263 

farm-lines,  not  required  735-737 

in    exchange    for    use    of    through    lines,    not    deemed 

equitable  930-931,  943-944,  948 

toll  684^85 

effect  on  revenue  446447.  453-454 

farm-lines,  lo 68^685 

subscribers,  to    948 

uniformity  without  discrimination  required  in  granting.  .225.  240 

government,  interchange  with  lines  of   125 

improved,  rate  increase  for,  denied  when  8-10 

inadequate 1003,  1006-1007 

competition  caused  by 423,  433-435 

competition  permitted  when   309-318,  541-542 

farm-lines    109-111 

faulty  construction,  due  to   798-802 

increase  following  reduced  rates  182,  968 

interchange  between  companies  739-741 

agents,  companies  to  act  as,  for  each  other 739-740 

fre«    474-475,  686,  744-745,  749-750,  754,  926, 

930^32,  942-943 

contracts  for 719,  721 

farm-lines 718-730 

permissable  but  not  obligatory 744,  750 

switching   in    exchange   for  use   of  through   lines,   not 

deemed  equitable  93l>-931.  943-944,  SH8 

rates   228,  231-232,  234-236,  298-299 

interchange,  with  government  lines  12S 

interruptions: 

from  storms  and  floods 487 

refunds  for  292-294 

repairs,  due  to  delay  in  making  485-487,489 

interstate,  interference  of  state  with  SO&^S 

when  traffic  passes  through  waters  of  adjacent  state 815 

investigations  to  ascertain  whether  monopoly  exists 126-127 

local,   interference   with   interstate   service 806-818,835 

messages,  outgoing,  cost  -,,...958 

routing; 

728-730 
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SUBJECT  INDEX. 

PACK 

SERVICE— Continued : 

messages,  outgoing,  cost — Continued: 
routing — Continued : 

cominissioii — Continued : 

division  of  tolls  on  air  line  basis  in  lieu  of 740 

inter- company  business,  arrangements  for   739-741 

option  as  to  route  rests  with  subscriber 244-245,  248-251 

telegrams  by  telephone,  regulations  for,  to  avoid  discrim- 
ination among  telegraph  con^anies   .31,  32,  35-38 

telegraph : 

diverting  to  certain  company  by  use  of  "Telegram"  as 

call  word,  a  discrimination   31-38,278-281 

routing  of,  regulations  for,  to  avoid  discrimination  among 

telegraph  companies   31,  32,  35-38 

secrecy  691-693 

transferred  from  one  company  to  another,  a  discrimina- 

ation  in  rates  .'290-292 

metered,  for  water,  denied  to  new  subscribers  642-646 

minimum  requirements,  specific  244-245,  253,  254 

obligation  to  give  612,  617 

as  contracted  for  558-565 

as  provided  for  in  rate  schedules  256-264 

beyond  public  profession,  commission  without  authority  to 

order  306-308 

to  small   consumer   319-322 

one-way,  to  private  lines,  a  discrimination   265-267 

particular  person   250,  253,  703 

party-line  toll,  particular  and  two-number 250,  253,  703 

competition  caused  by  423,  433-435 

competition  permitted  when  309-318,  541-542 

improvements   in   wire   connections  and   ringing   apparatus 

ordered  27-29 

rate  increase  denied  when  130-138 

private  lines,  one-way  service  to,  a  discrimination 265-267 

privileges,  withdrawn  in  eliminating  discrimination  207,  213 

radius  for: 

exchange  669 

excess   mileage   beyond    701-705 

for  territory  newly  annexed,  computed  how 756-761 

farm-lines,  for  109-110 

farm-lines  within  256,  260-261 

zone  system  of  rates  within  not  approved 732-733 

rates  beyond 488 

semi-rural  subscribers,  for  719,  725,  727,  730 

railway  stations,  telephones  required  in   439,  457-458 

readiness   to   give,   charge 208.  210,  216,  219 

reciprocal.     See  interchange  between  companies,  supra. 

reduced  rate,  allowed  in  specified  classes  of  cases 224-244 

refusal  to  give,  pending  establishment  of  new  exchange 459-464 

regulation  612,  615 
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bAKViuo — i^onttnueci: 
r  egul  stio  n — Con  t  inue  d : 

local  service  of  interstate  carrier  by  state 806 

reproduction  of,  more  just  than  reproduction  of  existing  instru- 
ment of  service   1044 

requirements,  specific  minimum    244-245,253,254 

restored  after  discontinuance: 

for  use  in  gsmbling 709-714 

in  violation  of  contract  SS9,  564-56S 

routing    of   messages: 

commissions  728-730 

division  of  tvlls  on  air  line  basis  in  lieu  of 740 

inter-company  business,  arrangements  for 739-741 

option  as  to  route  rests  with  subscriber 244-24S,  24a-251 

telegrams,  by  telephone,  regulations  for,  to  avoid  discrimina- 
tion among  telegraph  companies 31,  32,  35-38 

sche*dules,  railway  train,  deemed  contracts 806,  812-813,  816-818 

schools,  free  to  228,  230-236.  238 

selling,  allowance  for,  in  determining  cost  of  establishing  business. 87, 

90-91 

stations,  railway,  tekphones  required  in  439,  457-458 

switching: 

competitor,  for 912-914 

connecting  companies,  to,  analysis  to  determine  extent  and 

expense  of  939-942,  944-9*6 

contract,  increasing  coat  of  operation   130,  136 

cost  926,  932.  936-946 

discontinued  for  non-payment  of  rates  in  advance 277,  300 

farm-lines,  independent,  tor 277 

free  2S9.  262-263 

farm-lines,  not  required  for  73S-737 

in    exchange    for    use    of    through    lines,    not    deemed 

equitable  930-931.  943-944,  948 

lines  built  by  subscribers   440-445 

member  of  rural   party  telephone  line  selected  to  transact 

business  with  company  giving  switching  service 300 

telegram    toll : 

designed,  not,  to  drive  out  competition 691,  693 

substituted  for  telegraph  office 690^594 

"Telegram",  used  as  call  word  for  certain  telegraph  company,  a 

discrimination   31-38,  278-281 

toll: 

availability  to  all  subscribers    245,248 

certain  additional,  rates  for 749 

cost  decreased  by  connection  of  competing  lines 952,  956 

facilities  furnished  to  connecting  company  for.  ..244-245,  247-251 

free  684-685 

effect  on  revenue  446-447,  453-454 

farm-lines,  to  

subscribers,  to  

party-line,  particular  and  two-number 

xcii 
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SUBJECT  INDEX. 


SIDNEY,  OHIO: 

extenaion  of  lines,  certificate  for  468-470 

SIGNAL  SYSTEMS: 

lines  crossing: 

railroads  or  street  railroads,  clearances   2,4 

spans 6 

streets  or  public  highways,  telegraph,  telephone  and  high 
tension    lines,    clearances    4-6 

SIGNALS,  RINGING: 

adjustment  to  improve  service 2?-29 

physician's  business  and  residence  telephones  on  same  two-party- 
line  with  simultaneous  295-297 

SINKING  FUND: 

amortization  of  bonds  857,  864 

depreciation,  for  417-418,  494-495,  509-514.  538 

compared  with  straight-line  method  1073-1^9 

SLIDING  SCALE  RATES: 

gas  and  electric  companies,  for  183-184.  968,989,   1015. 

1093-1094,  1156-11S7,  1171,  1175-1177 
SOPER.  OKLAHOMA: 

physical  connection   916-919 

SOUTH  DAKOTA: 

investigation  of  rates  and  service  922-923 

SOUTH  DAKOTA— BOARD  OF  RAILROAD  COMMISSIONERS: 
inventories  and  appraisements  of  toll  plant  and  equipment,  iiled 
with   742 

SOUTH  VIENNA.  OHIO: 

withdrawal  of  service  upon  making  connection  with  local  com- 
pany  707-708 

SPANS: 

lines  crossing  railroads  and  street  railroads 6 

SPECIFICATIONS: 

crossings  of  railroads  and  street  railroads,  telegraph,  telephone 
and  signal  lines,  power  and  trolley  lines,  with  other  such  lines 

and  each   other,   clearances    1-7 

STANDARD  RATES.    (See  Rates.) 
STATE: 

lands,  license  for  construction  on   1017,1020 

lines  within,  approval  of  mortgage  affecting 1S3-154 

225.  228,  230-232,  234,  238,  240,  243 


STATE  WIDE  IDEA.     (See  Territory;  entire.) 
STATEMENTS; 

mortgages,  regarding  cancellation   of  arrangements  for.. 

(See  a!so  Reports.) 
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STATIONS: 
railway: 

free  service  to,  discontinued  927,  949 

relocation  796-797 

Ulegraph  offices  in,  use  by  public  690-694 

telephones   in,  required    439.  4S7-4S8 

subway,  advertising  and  newsstands  in 843,  850 

valuation  of  property  per  63 

STATUTES: 

constitutionality: 

determined  by  courts,  not  by  commission   672,  674 

inconvenience  in  application  not  a  ground  for  denying. .  .952,  961 

STEP  RATES  1164 

STOCK: 

acquisition  of,  of  leased  lines,  stock  issue  for. .  .823-831,  1008-1014 

additional,  sale  at  par  or  at  a  premium 325,  340-343 

certificates,  defined    634 

collateral   security,   use  as    628,  631,  640 

commissions  on,  notes  representing,  not  chargeable  to  capital. 781 

considered,  not,  in  valuation   633-634 

disparity  between  assets   and,  considered  in  estimating   rea- 
sonable rates  325,  330,  339-340 

distinction  between  bonds  and 633-634 

exchange  for  capital  stock: 

of  consolidating  companies    600-605 

of  leased  lines  at  a  premium,  policy  of,  questioned.  .823-824, 

826,  828,  830,  1008-1014 

increase,   articles   of   incorporation  amended   to 898 

acquisition  of  property,  for 99-101 

organization    expenses,   and  betterments    668-671 

purchase  of  equipment,  and  new  constructron.282,  877-878 

acquisition  of  stock  of  leased  lines  823-831,  1008-1014 

approval   not  a   guaranty   of  rates   sufficient   to  pay  any 

given  rate  of  return 630,  631-635 

commission    in    connection   with    purchase   of  plant 894 

consolidation,   upon,    not    representing   investment 155, 

164-168,  357-358,  400-407 

construction  company,  to,  for  completion  of  line 619-641 

construction    of   buildinK,   extensions,   and    refunding   of 

obligations  893-898 

contract  for  supply  of  commodity,  franchise,  and  license. 

for    1015,   1017.  1020-1022.  1024-1030 

contract  for  supply  of  equipment   .    1094.  1098-1099,  \\22-\\2& 

conversion  of  bond..,  for ■ -*}^^ 

corporate  purposes,  for   _ ■  ■  _-- 

depreciation  and  stock  dividend,    c    , '  ■  '  ' 
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STOCK— Continued : 
capiial — Continued; 
issue — Continued ; 

extensions  and  betterments  924-925 

and  purchase  of  equipment,  for 282 

powers  of  commission   regarding,  questioned 606-610 

purpose  to  be  approved  in  advance 824,  827-830 

refunding: 

notes,  to  he  approved   899 

obligations  of  consolidating  companies,  and  for  work- 
ing capital,  extensions,  etc 600-605 

reorganization,  upon 186-196 

in  excess  of  securities  of  reorganized  company.  .186-187, 
195-196 
value  of,   amortization   of  difference   between,   and 

value  of  property  186-188,  190,  193-196 

reports  898-899 

validation  of  unauthorized  282,  551-556 

market  value: 

as  basis  for  valuation  of  property  324,  332,  339 

considered  in  determining  return 967.  982,  1006. 

1022.  1040-1041 

par  value  changed 924-925 

preferred: 

calling  in  791 

issue,  to  pay  organization  and  promotion  expenses. .  .543-550 
sale: 

at  80%  of  par  value   543,  549,  550 

reports  550 

premium: 

capitalization  of  823-831 

sale  at 325,  340-343 

relation  to  value  of  property  1124-1126 

sale: 

at  par  100,  669-671,  683,  716,  924-925 

reports    100-101 

at  premium 32S,  340-343 

approval  of,  not  to  be  considered  in  proceedings  con- 
cerning rates  or  value  of  company 1008,  1014 

based  upon  rentals  of  leased  lines 824,  826-827 

approval  of,  not  to  be  considered  in  proceedings 
concerning  rates  or  value  of  company, 824,  829-831 
proceeds  of,  by  combined  utility  and  private  business 

used  how  551-556 

prohibited  until   completion  of  construction   628,640 

reports  .,100-101,  550,  640-641,  671,  684.  716-717,  897-898.  925 

rules  for  making 898-899 

required  to  dissolve  combination  in  restraint  of  trade..  .566- 

593 
under  certain  restrictions 244-256 
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ST  OCK — Continued : 

dividends  924-92S,  10».  1125 

distributed  in  lieu  of  surplus  earnings  expended  for  exten- 
sions, betterments,  etc 107-108,  714-?17 

prohibited 340-342,  347,  350,  3S2 

reports  of  issue 108,  716,  925 

municipal  corporate,  stock  issue  used  in  payment  of  purchase  re- 
quired by  franchise    877 

(See  also  Bonds;   Capitalization;  Notes;  Securities.) 

STOCKHOLDERS: 

assessments 478 

for  betterments  779,  784 

in  lieu  of  rates 927,  932,  947 

discrimination  in  rates  between  non-stockholders  and 476-484, 

913.  922,  927,  932.  947 

instruments  furnished  by  927,  948 

rental  paid  for 476.  481.  483-484 

mutual    company,    of    farm-lines,    classified    as    semi-rural    sub- 
scribers when  719,  724-72S 

(See  also  Bondholders.) 

STORING.     (See  Materials.) 

STORMS: 

service  interruptions  from  487 

STRAIGHT  LINE  METHOD: 

depreciation,  coi^puting  by 417-418,  494-49S,  S09-S14,  538 

compared  with  sinking-fund  method 1073-1079 

STREET  LIGHTING.    (See  Rates  [Electric  Light  and  Power  Com- 
panies].} 

STREET  RAILWAYS: 

bridges   and   tunnels    crossing,   clearances    2 

consolidation,  approval  of  600-605 

crossing  other  lines,  streets  and  public  highways,  telegraph,  tele- 
phone and  signal  lines,  power  lines,  and  railways,  clearances. . .  .1-7 

high  tension  lines  of,  interference  with  telegraph  wires 465-467 

pole  lines  and  structures  along,   clearances    2-3 

rates,  reduction  197-206 

subways: 

constructed  jointly  with  city  836-876 

city  control  over  expenditures   for 840-841,  846-847, 

849.  853.  85S 

physical  connection  844-846.  857,  864 

rates   fixed   by   contract   with   city   841,  M9 

transfcrj;    required   by   contract   with   city 843,849 

third  rail   of  electric  railways,   distance  from   rails ^ 

tracks,  distance  between  center  lines   of  parallel * 

(See  also  Railways.) 
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STREETS: 

railroitds  and  street  railroads,  telegraph,   telephone  and  signal 
lines,  power  and  trolley  4 ines  crossing,  clearances 1-6 

STRUCTURES: 

along  railways  and  street  railways,  side  clearances 2-3 

land,  not  used,  included  in  reproduction  cost,  new 156,  171-172 

power  lines  crossing  above,  clearances 5 

(See  also  Poles.} 

SUB-CONTRACTORS: 

profits,  allowance  for,  not  included  in  valuation. 156,  168,  170,  172-173 

SUB.LICENSEE  COMPANIES: 

obligations,  outstanding,  bond  issue  to  refund  153-154 

operating  expenses  apportioned  to 985-986 

righti  as,  transferred  with  sale  of  property  669 

territory  cannot  be  sub-licensed  by  company  not  operating..  .889-890 

SUBSCRIBERS: 

bills,  rendered  upon  amended  rate  after  rate  reduction 102-103 

bona  fide  rural  and  semi-rural  718-719.  721-725,  727 

bond  providing  for  certain  number  of,  on  extended  line 701-705 

change  of  location,  considered  as  new,  upon 15 

complaint  upon  change  to  standard  rates,  not  equitable  when... 39, 

40,  45-51 

for 492,  494,  496,  500. 

505-507,  516.  539 

approval  of  244-24S,  253 

filed  with  commission  737-738 

free  or  reduced  rale  service,  for,  filed  for  approval.  ..225,  241-244 

illegal  use  of  telephone,  a  violation  of  711 

penalties  not  to  be  required  as  condition  of  253 

unexpired,  discrimination  in  rates  under  terms  of 39-40i 

45-59.  127 

unreasonable 446-448 

cost  of  farm-line  extensions,  paid  as  advanced  rental 276-278 

equities  in  investment  invalidates  application  of  standard  rales 

when  15-20 

farm-line.    See  rural,  infra. 

free  toll  service  to  948 

increase  in  number  does  not  constitute  change  of  classification. .  .113. 

117 

indebtedness,  record  of.  to  be  kept  485,487-489 

instruments  owned  by.  to  be  paid  for  by  company 696,  698 

labor   furnished   by    951 

lines  built  by 265-267,  440-445 

priority  of  claim  for  certificate  of  public  convenience  and 

necessity    440-445 

same  rates  for,  as  on  lines  built  by  company 17,  19-20 
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SUBSCRIBERS— Con  tinued : 
lines  jointly  built  and  ma: 


itained  with 12-14 


considered  as,  upon  change  of  location IS 

metered  water  service  denied  to 642-646 

number: 

diminished  by  physical  connection 957,  963 

increase  in,  does  not  constitute  change  of  cIassiticatioii..ll3,  117 

opposition  to  rate  increase  for  unsatisfactory  service 130-134, 

137-138 

option  as  to  routing  of  messages  rests  with 244-245,  248-251 

original,  or  old,  rate  concessions  to 231,  236 

rural: 

classification    719,  724-725,  728 

extension  of  lines  for  certain  number  of 701-705 

service  rendered  at  cost  to 718.  722,  TSr-TS 

semi-rural: 

and  bona  fide  rural 718-719.  721-725,  727 

defined    72S 

substation  equipment,  maintained  by 10-11 

toll  service: 

availability  to  alt 245,  248 

free  to    948 

vested    rights    to    excess    charges    from    unauthorized   rate    in- 
crease   113,  118,  121.  124 

(See  also  Non-Subscribers.) 

SUBSIDIARY  COMPANIES.     (See  Sub-Licensee  Companies.) 

SUBSTATIONS: 

equipment  maintained  by  subscribers 10-11 

SUBWAYS: 

constructed  jointly  with  city 836-876 

city  control  over  expenditures  for.  .840-841,  846-847,  849,  853.  858 

physical  connection    344-846,  857,  864 

rates  fixed  by  contract  with  city 841,  849 

transfers  required  by  contract  with  city 843,  849 

SUISUN,  CALIFORNIA: 

relocation  of  railway  station 796-797 

SUMMER  SERVICE: 

rates   745,  751 

SUPERSEDEAS  BOND.     (See  Bond.) 

SUPERVISION: 

by  commission,  expenses 84(V841,  846-847,  869 

(See  also   Engineering.) 


(I  valuation.. 203,  333.  1022.  1031,  1085.  1101,  U07,  W^ 
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SURPLUS: 

accumulated  oat  of  earnings 339-34(^  3^343 

allowance  for  157,  1S2 

SURPLUS  FACILITIES: 

supplying,     discrimination     t>etween    competing    companies 

in 651-662 

SUSPENSION.     (See  Orders.) 
SWITCHBOARDS: 

purchased  from  depreciation  fund,  not  subject  to  capitalization..  716 

SWITCHING  SERVICE: 

competitor,  for    912-914 

connecting  companies,  to,  analysis  to  determine  extent  and  ex- 
pense of  939-«2,  944-946 

contract,  increasing  cost  of  operation 13IX  136 

cost   .' 926,  932,  936-946 

discontinued  for  non-payment  of  rates  in  advance 277,300 

farm-Jines: 

independent,  for  277 

not  required   735-737 

rate,  per  message  479-480,912^14 

free   259,  Zfi2-Z63 

in     exchange     for     use     of     through     lines,     not     deemed 

equitable  930-931,  943-944,  948 

lines  built  by  subscribers AAOMi 

local,  rates   900-902 

member  of  rural  party  telephone  line  selected  to  transact  busi- 
ness with  company  giving  switching  service 300 

rates   130.  132,  136,  256.  260,  264.  720- 

721,  723,  735,  737,  912-914,  95^951 
collection    300 


farm-line,  per  message... 912-914 

increase : 

for  night  and  day  service 928-929,  931-932,  939,  946,  948 

local    90&-9C 

on  lines  jointly  buHt  and  maintained  with  subscribers.  .12-14 

reasonableness  determined  926,  929-949 

payment  in  advance 277.  300 

per  message  263,  48a  912-914 

reduction,     when     connected     with     more     than     one     ex- 
change   926,  928,  931,  943,  94« 

toll,  paid  how 277 

uniform,  not  132,  136 

(See  also   Farm-Lines;   Interchange  of  Service;   Physical   Con- 
nection; Routing  of  Messages.) 

TAXATION: 

allowance  for  475,  1093,  1144 

in  determining  rental  of  connecting  lines 92lS,  94* 
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SUBJECT  INDEX. 


TOLL— Continued: 

plant  and  equipment,  inventory  and  appraisement  of,  filed  with 


average  per  station 432 

division  on  air  line  basis  for  inter-company  business 739 

increased  by  connection  with  other  companies 431-433 

segregation   244-245,  25S 

{See  also  Rates;  Service.) 

TRACKS.     (See  Railways.) 

TRAFFIC.     (See  Service,) 

TRAMWAY  TERMS.     (See  Valuation  of  Property.) 

TRANSFERS  197,  206 

subway  railroad,  contract  requirements  for 843,  849 

TREES: 

wires   coming  in   contact  with 798,  800,  802 

TROLLEYS.     (See  Street  Railways.) 

TROUBLE: 

attention,  prompt,  to 485-487,  489 

reported  or  detected,  record  of 485-487,  489 

TUNNELS: 

crossing     railways     and    street     railways,     overhead    and     aide 
clearances  for   2 

TWO-NUMBER  SERVICE  25a  253,  703 

UNDERGROUND  LINES: 

at  crossing  with  high  tension  lines 7 

service  from,  higher  rates  for  electric  light 1159,  1162,  1173 

UNEARNED  INCREMENT: 

plant  investment  procured  out  of  profits,  regarded  as 345-34fi, 

UNEXPIRED  CONTRACTS.     (See  Contracts.) 

UNEXPIRED  SERVICE  VALUE: 

as  basis  in  estimating  rates,  deemed  extreme 42,  70-72,  83-87 

UNIFORM.     (See  Free  Service;  Rates.) 

UNIT  COSTS: 

difference  in,  effect  on  valuation 1047,  1117 

measure  of  value,  as 368-369,  491-498 

U.  S.— DISTRICT  COURT: 

power    to    enjoin    enforcement    of    commission    order    fixing 
rates    880-882 

UNREASONABLE  RATES.    (See  Rates.) 
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SUBJECT  INDEX. 

UNREMUNERATIVE.     (See  Rates;   Service.) 
UNSATISFACTORY  SERVICE.     (See  Service.) 
USER    (See  Rates.) 
VALIDATION.     (See  Stock.) 

VALUATION  OF  PROPERTY: 

accounts,    uniform    system   prescribed    by   interstate    commerce 
commission,  used  in 363,  378 

apportionment: 

among  exchanges  748 

to     connecting    lines    in     determining    cost    of    switching 


as  basis  in  fixing  rates 21,  197-206 

and  for  investment  not  comparable 1043 

and  for  sale,  difference  in 1039-1041 

practical,  not,  when  fixing  prohibitive  rates 148,  150 

reproduction  cost,  new,  unexpired  service  value,  or  reproduc- 
tion cost,  new.  minus  depreciation,  considered  as 39-98 

bonds: 

considered,  not,  in 633-634 

value  of,  not  to  be  disturbed  by IS6,  175-176 

book  value  63,  330,  331,  594,  S97 

as  basis  for 748 

as  basis  for  return 1018-1024,  1045-1048,  1079-1080,  1097,  1 109- 

1111,  1124-1126.  1143-1146 
compared  with  reproduction  cost,  new. .1034,  1045-1048,  1112-1119 

items  allowed  for,  not  appearing  on  books !114 

buildings  369^371,  11 13-1114 

reproduction  cost,  new 76-77 

and  book  value  compared 1037-1038 

used    partly    for    purposes    of    company    and    partly    for 

rental  .' 1094,  1131-1133 

capitalized  value  as  test  in 199 

casualty  insurance  included  in 491.  498,  516.  975,  981 

commercial  value   906,  1017,  1022.  1039-1041 

conduits,  reproduction  cost,  new,  of  paving  not  allowed  for, .79-80. 

82,  93-94,  96-98 
construction  in  process: 

inclusion  in 1021-1(K3,  1031,  1083-1084,  1107,  1132,  1144 

not  allowed  78,  80,  82.  89 

credit  of  company  maintained  in 176-177 

discrepancy    between,    and    par  value    of   bonds    issued   against 

it 156.  1S7,  164-168,  176.  181 

earnins;  power  of  plant: 

ba.sis.  not,  for 199 

considered  in  valuation  982,  1006,  1041 

not  approved 1022,  1039-1041,  1049-1053 

elements: 

excluded  491,  494,  497,  506,  515 
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VALUATION  OF  PROPERTY— Continued: 
e  le  me  n  ts — Con  t  inued : 

included  333-337,  491.  498,  967,  982,  1006,  1040-1041 

exclusiou   of  property  acquired   from   surplus   earnings 

not  required  325,  343 

eetablisbing  business,  cost  of: 

added  to  reproduction   cost,  new,  in   fixing  rat«s 41-42, 

6S-68,  198,  201,  355,  386-393.  407,  977-980 

determined  how  67-91 

charged  to  operating  expenses,  considered 1053-1057, 

1059,   1063-1071,   1126-1131 
estimate  for  investment  not  comparable  with  estimate  as  basis 

for  rates  1043 

fair,  as  basis  for  rates 620,  633-634,  1015,  1038-1041,  1094 

fair  value: 

amortization  of  difference  between,  and  value  of  securities 

issued  thereon  186-188,  190,  193-196 

capitalization  at  327 

farm-Hues,  valued  as  distinct  portion  of  plant 748 

fire  alarm  systems,  inclusion  not  allowed 78,  81,  82,  87 

franchises: 

compensation  for,  to  determine 877 

consolidation,  upon  357,  3^-407 

cost  of  securing,  at 3SS-356,  386,  38B,  395,  398-407 

not  allowed  in 324,  334,  339,  1094,  IIW,  1119-1122 

service  given  in  return  for,  not  allowed  in 81 

fundamental  cost  491-493,496,  498,  499,  516 

going  value: 

allowance  for 21,  201-202,  355-356,  386,  966-967, 

977-980,  1015,  1022,  1053 

not  made  324.  334,  341,446,  450,  494,  506, 

1060-1064,  1094,  1107,  1126-1131 

10%  of  reproduction  cost  claimed 1048 

30%  of  structural  value    389,  394-397,  406 

20%  of  present  value,  estimated  on 906 

cost  method  and  comparative  plant  method  of  computing. 201 -202 

defined   386-387,  395,  1060-1062 

depreciation 396-397 

dividends  not  paid,  not  considered  in  estimating 1053, 

1057-1060,  1063-1071,  U26-1131 

earnings,  amount  of.  not  deemed,  in  rate  cases 1053 

establishing  business,  cost  of,  not  considered  in  estimating.  .1053- 
1057,  1059,  1063-1071,  1126-1131 

ratio  to  structural  valne 389,  394-397,  406 

sale,  allowance  for,  compared  with  allowance  in  rate  fixing.  1049- 

1053 

inflation  in  prices,  commission  should  not  permit 967,  987 

insurance,  casualty,  included  in  491,  498,  S16,  975,  981 

investment,  tor,  not  comparable  with  estimate  as  basis  tor  rates . .  1043 

labor  considered  in 491,  498.  501,  516 

land 332-334 
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VALUATION  OF  PROPERTY— Continued; 
Ian  d — Continued : 

indnded  in   150 

overhead  charges  on 74-76.   1037-1038 

present  or  market  value  accepted  in 73-76,  82.  332-334. 

355.  363-368,  407,  1082-1083,  1092,  1113,  1132 

structures  not  used  included  in 156,  171-172 

used  and  not  used  169-172,  1U3,  1141 

made  with  regard  to  suitability  of  plant  to  use  upon  government 

acquisition    491,  495,  497,  499,  512.  515,  536-538 

method  of  making,  on  reproduction  cost,  new,  basis 64-83 

number  of  rural  subscribers  as  basis  for 748 

original  cost  198,  324,  331,  339 

and  depreciated  or  net  structural  value  determined  for  sale 

of  property 99-101 

as  basis  for  rates 1045-1048,  1079-1080,  1097.  1109- 

nil,  1124-1126,  1143-1146 

compared  with  reproduction  cost,  new 1034,  1045-1048, 

1112-1119 

'  considered  in  authorizing  bond  issue  993 

considered  in  fixing  rates 972-973.  976,  982,  1006.  1040-1041 

factor  in  fixing  rate* 1017-1024,  1041-1042 

overhead  charges: 

added  to  "fundamental  cost"  of  plant  in  estimating  present 

value  of  property  for  sale  to  government 491-494.  496, 

498-509,  514-515 

declared  questions  of  fact  and  not  of  law 492,  ^3,  500 

administration: 

district  and  local 492,  499.  516.  526,  528-529 

during  construction 975.  978,  1061 

head   office    492.  499,  505,  516.  518.  529-530 

allowance  for 159.  168-170,  172.  624,  627-629,  975-977.  984, 

1031-1033,  1045-1048.  1101,  1105.  1106 
different  in  reproduction  cost  and  capitalization  for  new 

construction    1047-1048 

18.6%  of  tabor  and  material 1034-1036 

15%  of  reproduction  cost,  new 973-974,  984 

percentages  for 65.  74-76.  200.  2W,  372,  492.  516 

U.6%    372 

12%  200-201.  935 

brokerage,  allowance  for  in  reproduction  cost.  new:.  1033,  1037, 

1107-1108 

buildings,  allowance  for,  on 77,  1037-1038 

capital,  cost  of  raising 492,  494,  500,  507-509.  S1+-516, 

521-S25,  539 

contingencies  74,  76,  157.  181-182.  201.  333.  372.  627-628. 

935,  975,  981,  1033.  1036,  1093.  1107.  1144 

in  estimate  of  projected  construction 995-996 

no  allowance  for  492,  500,  516,  533 

1%  of  revenue,  control 842,  849 

questioned  in  estimating  reproduction  cost,  new 981 

cvi 


DigiLizedbyGoOglc 


D,j.,.db,Googlc 


fAliK 

VALUATION  OF  PROPERTY— Con  tinned: 
ov«rheid  charges — Continued: 

"separate  establishment"  charges,  claim  for,  not  allowed 493, 

502,  52S-S27,  S3S 
sab- contractors'  profits,  allowance  for,  not  included  in  valu- 
ation     156,  168,  170,  172-173 

subject  of  estimate 1047-1048 

subscribers'  contracts,  coat  of  obtaining 492,  494,  496, 

500,  50S-507,  S16,  539 
Uxation: 

allowance   for,  in  valuation 170.   172 

during  construction  372,  625,  975,  981,  1033,  1037, 

1107-1  loe 

patents  199-200,  386,  407 

pavements,  inclusion  in 200,  382-383.  385,  975-977 

not  allowed  79-80,  82,  93-94,  96-98 

plant,  value  and  value  of  business 198 

present  value: 

as  basis  in  fixing  rates 42-44,  69-73,  83-87.  332-333,  337-339, 

354-420.  446,  450-451,  488,  594,  598.  695-699,  1078-1079 

considered  in  authorizing  bond  issue 993 

entered  upon  books  as  basis  for  keeping 696,  699 

«stiniatcd  how   86-87,  332-339 

factor  in  determining  rates   967,  980,  982.  1006,  10+1 

going  value  at  20%  of,  added  to,  to  secure  commercial  value.  .906 

land,  accepted  for  73-76.  82,  169-172,  332-334,  355, 

363-368,  407,  1082-1083,  1092,  1113.  1132 
operating  expenses  apportioned  to  exchanges  on  basis  of. 452.  455 

original  cost  and,  determined  for  sale  of  property 99-101 

reproduction  cost,  new,  minus  depreciation,  accepted  as. .354-420, 
446,  450-451,  626,  695-699 

basis  for  rates  42-44,  69-73,  83-87,  332-333.  337-339, 

354-420,  446,  450-451,  488,  594,  598,  695-699,  1078-1079 

factor  in  fixing  rates 967,  980.982,  1006 

sale  of  property  to  government,  for 491-541 

sale,  price  for,  not  to  be  taken  as 671 

principles,  general,  underlying  just 41,  67-68 

profits,  allowance  on  account  of  past  or  future,  excluded  from.. 491. 
494,  497,  506,  515 
purchase  price,  based  on,  to  purchaser  operating  without  com- 
petition   333-334 

purchase,  prior  to  99-101 

rental  of  leased  lines -estimated  upon 567-568,  572,  577-S78,  582 

reproduction  cost,  new 488 

as  basis  in  fixing  rates lSS-156,  168-175.  198,  200 

accounts,  uniform  for  estimating 155-156.  !68 

deemed  extreme  42,  63-83 

items  included  in 156,  168-175 

not  approved  974.  1017,  1022,  1030,  10*3-1045.  1100-1102 

comparison  of: 

book  value  and  1034,  1045-1048,  1112-1119 
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VALUATION  OF  PROPERTY— Continued: 
taxatioo  value — Continued: 

basis,  not,  for  rates  199 

tramway  terms  for 498-499,  505-506.  51S,  521 

ane3ti>ired  service  value,  as  basis  for  rates,  deemed  'extreme 42, 

70-72.  83-87 
Bait  coat: 

difference  in,  effect. ; 1047.  1117 

metbod  for 368-369,  491,  49t 

value  defined  and  discussed  1039-1041 

wbole  territory  considered  id,  for  rate  making 41,  59-61,  204-205 

working  capital  included  in 203,  333-334,  355.  385-386,407, 

410,  412-414,  1022.  1031,  1084-1085,  1101,  1107,  11+4 
(See  also  Depreciation;  Inventories;  Value.) 

VALDB: 

commercial,  of  property 906,  1017,  1022,  1039-1041 

defined  and  discussed    1039-1041 

property,  affected  by  grantins  certificate  to  operate  to  competing 

company  314-315 

service    20( 

(See  also  Valuation  of  Property.) 

VESTED  RIGHTS  440.  441444 

conferred  by  contracts  for  supply  of  commodity,  denied . .  1026-1030 
subscribers',  to  excess  charges  from  unauthorized  rate  increase. 113, 

118,  121.  124 

VOUCHERS: 

form  prescribed  by  commission   840 

WAGES: 

standard,  considered  in  estimating  rate  reduction 2Ki 

(See  also  Salaries.) 

WARS.  RATE  433.  655,  657 

WATER  COMPANIES: 

competition  permitted  when  rates  are  unreasonable  and  service 

inadequate 309-318,  541-542 

free  and  reduced  rate  service  allowed  in  specified  classes  of  cases. 235- 

237,  239 

obligation  to  give  service  contracted  for S58-S65 

public  utilities,  declared  lOM 

rates  SCO 

increase    1002-10(ff 

metered  642-6*6 

fairer   than   flat 148-152 

reduction  to  meet  competitive  rates  following  grant  of  cer- 
tificate of  public  convenience  and  necessity  to  new  com- 
pany   541-542 

unreasonable,  competition  permitted  when 309-318,541-542 

wholesale,  regulation   1006 

service,  inadequate  1003,  1006-1007 

ex 
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SUBJECT  INDEX. 

WATERS: 

state  vs.  interstate  jurisdiction  when  traffic  passes  through  waters 
of  two  states  835 

WAYLEAVES.  (See  Rights  of  Way.) 

WELSH.  LOUISIANA: 

telephone  in  railway  station    439 


WHOLESALE  RATES.     (See  Rates.) 

WILLOW.  CALIFORNIA: 

physical  connection tt2-438 

WINDOW   LIGHTING.     (See  Rates   [Electric   Light  and   Power 
Companies:  display  lighting].) 

WIRES: 

breakage  of  high  tension,  clearance  to  provide  for 2,  7 

connections  overhauled  to  improve  service    27-29 

construction,  faulty: 

causing  contact  of  high  tension  with  telephone  lines  on  poles 

jointly  used  676.<81,  903-905 

inadequate  service  due  to  798-8<K 

crossing; 

high  tension  lines,  clearances  5-6 

placed  underground,  may  be 7 

other  lines,  signal  lines,  electric  light  and  power  lines,  clear- 
ances       4 

railways  or  street  raHways: 

clearances 2,  4 

poles  used  for,  specifications   6 

spans  for   6 

streets  or  public  highways,  clearances 4 

"drops",  clearances  for   6 

guyed  at  railroad  crossings  ; 

high  tension: 

breakage  of.  clearance  to  provide  for  2,  7 

clearance  above  low  tension  wires 676,  681 

contact  with  telephone  lines  due  to  faulty  construction. .  .676-681, 

903-905 
crossing  above  railways,  street  railways,  streets,  public  high- 
ways, and  other  electric  lines,  clearances    2,4-7 

specifications,  certain,  to  conform  to 7 

inspection  46S,  467,  676,  680-681,  903-905 

interference  with  telegraph  wires 465-467 

interference  with  trees,  poles,  wires,  etc 798,  800,  802 

low  voltage  servici 

private,   contracts   for,   disc 

telegraph,  interference  of  high  tension  lines  with... 

underground,  may  be  placed,  at  crossing  with  high  t 

(See  also  Insulation.) 


DigiLizedbyGoOJ^lc 


D,j.,.db,Googlc 


